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V 

V  It  lias  been  the  aim  of  the  publisher  of  the  present  edition  of  the  Law  Die- 

^  tionary  to  vary  in  nothing  from  the  general  plan  of  Judge  Bouvier,  and  to 
make  only  such  modifications  and  additions  in  his  work  as  the  changing 
conditions  of  the  law  seemed  to  require.  The  period  since  the  death  of  the 
able  author  has  been  so  fruitful,  however,  both  in  legislative  enactments  and 
judicial  decisions,  that  numerous  alterations  and  additions  have  been  rendered 
necessary,  resulting  in  an  aggregate  increase  of  matter  to  the  extent  of  more 
than  fifty  per  cent.  This  new  matter  has  been  prepared  by  gentlemen  of 
recognized  eminence  at  the  bar  or  on  the  bench,  and  peculiarly  well  acquainted 
with  the  special  topics  upon  which  they  have  treated.  The  general  editorial 
supervision  has  been  performed  in  a  very  thorough  and  efiScient  manner  by 
Daniel  A.  Oleason,  Esq.  The  more  usefld  part  of  Kelham's  Dictionary, 
which  in  former  editions  was  printed  as  a  supplement,  has  been  now  incorpo- 
rated in  the  body  of  the  work.  Careful  attention  has  been  given  to  the  citation 
of  authorities,  and  they  have  been  brought  down  to  the  date  of  the  preparation 
of  the  respective  articles.  By  making  use  of  a  more  condensed  form  of  arrange- 
ment and  of  a  Bomewhat  smaller-sized  .type  than  were  employed  in  the  old 
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editions,  the  contents  have  been  increased  io  the  extent  above  named  without 
Br  corresponding  enlargement  of  the  balk  of  the  volumes. 

The  publisher  cannot  hope  that  in  so  extensive  a  labor  there  have  been  no 
mistakes,  either  of  omission  or  commission.  He  can  only  claim  that  he  has 
spared  neither  time,  labor,  nor  expense  in  the  endeavor  to  make  the  book 
thoroughly  accurate  and  complete;  and  he  submits  the  present  edition  of 
Bouvier^s  Law  Dictionary  to  the  profession  and  the  general  public,  trusting 
that  the  work  may  be  found  even  more  valuable  in  the  future  than  it  has  been 
in  the  past. 

GEORGE  W.  CHILDS- 

Pbiljldblfhia,  November,  1867. 
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who  have  the  previous  editions  will  find  it  of  far  greater  use 
and  value,  and  we  ask  an  examination  and  comparison. 
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OF 

BLACKSTONFS   COMMENTARIES. 

By  the  Hon.  GEORGE  SHARSWOOD,  LL.D., 
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AVD  A8S0CIATB  JUSTICB  8UPBBXB  COURT  OF  PBUBSTLYAjriA. 


2  Vois.  Moyai  Octavo,  best  Law  Binding.    Trice,  $10.00* 


The  above  work  is  issued  in  a  superior  style,  prifited  on  fine  white  paper, 
sized  and  calendered,  and  with  clear  type,  illustrated  by  a  fine  line-engraving 
of  Sib  William  Blackstone,  and  accompanied  by  a  carefully-prepared  bio- 
graphical sketch  by  the  American  editor. 

The  delivery  of  the  lectures  which  constitute  the  Commentaries  of  Sir 
William  Blackstone  began  at  Oxford  in  1Y58,  and  the  publication  of  the  Com- 
mentaries commenced  in  1Y65.  Since  that  period  radical  changes  have  taken 
place  in  the  statute  law  of  England,  the  practice  of  its  courts  has  been  greatly 
modified,  new  subjects  of  litigation  have  arisen,  and  many  of  the  doctrines  of 
the  common  law  have  received  very  extensive  modifications  and  additions,  in 
order  to  adapt  them  to  the  results  of  a  century  of  change  and  progress. 

The  Commentaries  do  not,  therefore,  in  their  original  form,  wholly  represent 
the  existing  state  of  legislation  or  of  legal  doctrine,  even  in  the  country  where 
they  were  written.  When  we  consider,  also,  that  in  the  United  States  the  legal 
systems  of  the  several  States  and  of  the  Federal  Government  have  since  grown 
up,  we  cannot  avoid  the  conclusion  that  the  Lectures  of  Blackstone,  in  respect 
of  what  they  contain  as  well  as  of  what  they  do  not  contain,  become  still  more 
inadequate  as  a  book  for  elementary  study  or  general  reading,  unless  accom- 
panied by  judicious  and  carefully-prepared  annotations. 

The  deservedly  strong  hold  which  the  Commentaries  have  upon  the  public 
and  professional  regard  can  never  be  wholly  loosened,  and  they  will  always 
continue  to  be  read  by  the  scholar  and  student  and  consulted  by  the  practitioner 
and  j  udge.  Hence  the  importance  of  a  thorough,  modem,  and  reliable  American 
edition.  The  numerous  English  editions  of  Blackstone  which  have  become 
necessary  in  order  to  bring  up  the  work  to  the  state  of  the  law  at  different 
periods  amount  to  about  twenty-five  in  number,  prepared  by  Christian,  Ai*ch- 
bold,  Coleridge,  Chitty,  Stephen,  Sweet,  Warren,  Stewart,  Kerr,  and  others,  all 
of  which  have  been  closely  examined  for  the  purpose  of  obtaining  material  for 
the  present. 

The  object  of  the  edition  which  we  now  submit  to  the  public  and  the  pro- 
fession is  twofold :  first,  to  collect  ft'om  all  the  different  editions  those  annota- 
tions which  seemed  most  important  and  valuable ;  second,  to  add  such  copious 
notes  and  references  to  American  law  as  would  fully  adapt  the  work  to  the  use 
of  students,  practitioners,  and  laymen  in  this  country. 


shabswood's  blackstone's  commentaries.  ? 

It  is  confidently  believed  that  these  resalts  have  been  successfully  accom 
plished  by  Judge  Sharswood,  whose  long  experience  on  the  bench,  and  as  a 
teacher  of  the  law  in  the  University  of  Pennsylvania,  amply  qualifies  him  for 
the  editorship  of  Blackstone. 

No  pains  have  been  spared,  either  by  the  editor  or  by  the  publisher,  to  present 
a  thorough,  comprehensive,  and  valuable  edition  of  the  Commentaries,  which 
shall  exhibit,  in  an  attractive  typographical  form,  the  present  state  of  the  law 
both  in  England  and  the  United  States.  i^ 

It  may  be  added  that  it  is  erroneous  to  supp^ '[  that  Blackstone  is  intended 
to  be  read  only  by  lawyers.  In  fact,  the  lecturei*^  <ire  not  originally  delivered 
exclusively  to  students  or  practitioners  of  the  law ;  and  they  contain  nothing 
which  may  not  l~  easily  understood  by  any  intelligent  reader,  no  matter  what 
are  his  pursuits. '  In  the  style  and  getting-up  of  the  present  edition,  some 
regard  has  been  h.  >r*this  class  of  readers ;  for  the  clear  and  legible  type  of 
the  notes  as  well  of  the  text,  and  the  full  octavo  page,  constitute  a  work 
worthy,  from  its  ge.  ;ral  tasteful  appearance,  of  a  place  in  every  library 

For  the  convenien  .c  of  students.  Baron  Field's  Analysis  of  the  Comment*- 
aries  has  been  added  at  the  end  of  the  second  volume. 

The  publisher  confidently  asks  the  attention  of  judges,  lawyers,  students, 
scholars,  and  general  readers  to  this,  as  the  very  best  edition  of  Blackstone's 
Commentaries  which  has  ever  appeared  either  in  England  or  the  United  States. 


From  HON.  THEOFHILTJS  PABSONS,  LL.D., 

Th«  eminent  law  writer,  and  Professor  of  Law  in  Harrard  University. 

Cakbrioge,  October  13, 1859. 
Gentlemen  :  I  have  learned  in  this  Law  School  how  mach  Stndents  of  Law  need  an 
American  edition  of  Blackstone,  which  should  contain  the  hest  parts  of  the  large  annota- 
tions that  have  accumulated  in  the  English  editions,  together  with  new  American  notes, 
bringing  the  law  of  Blackstone  down  to  onr  own  age  and  onr  own  country.  This  is  pre- 
cisely what  is  done,  and  excellently  well  done,  by  Judge  Sharswood.  And  you  have  used 
a  page  and  type  which,  without  any  sacrifice  of  beauty  or  of  convenience  to  the  reader, 
enable  you  to  include  the  whole  work  in  two  volumes  and  offer  it  at  a  very  low  price.  I 
have  already  introduced  it  as  a  Text-Book  in  this  Law  School,  and  recommend  it,  emphati- 
cally, to  gentlemen  who  consult  me  as  to  the  edition  they  should  buy. 

Very  respectfully,  your  obedient  servant,        THEOPHILUS  PARSONS. 


From  HON.  HEHBY  DXITTOir,  LL.  D., 

Kent  Professor  of  Law  in  Tale  College. 

New  Hatbn,  October  25, 1859. 

Gentlemen  :  I  am  highly  pleased  with  Judge  Sharswood's  edition  of  Blackstone's  Com- 
mentaries. He  has  judiciously  avoided  the  common  error  of  supposing  that  the  value  of 
such  a  work  depends  upon  the  multiplication  of  references  to  new  cases,  without  much 
regard  to  their  pertinency  or  authority.  In  this  edition  the  notes  are  chiefly  confined  to 
corrections  and  illustrations  of  the  text,  and  are  calculated  to  cause  the  work  to  continue 
to  be,  what  it  has  always  heretofore  been,  an  unrivalled  system  of  the  whole  common  law 
and  of  English  statute  law. 

Such  an  edition  was  much  needed ;  and  I  shall  urgently  recommend  it  to  the  students  of 
Yale  Law  School,  not  only  as  an  indispensable  elementary  work,  but  as  a  valuable  standard 
anthoiity.  With  the  highest  respect,  HENRY  DUTTON. 


SHABSWOOD'S  BIiACEBTOITB'S  commentabies. 


From  HOn.  WILLIAM  KENT.  LL.D., 

Editor  of  Kent's  Comm^ntariet. 

Nbw  York,  October  25, 1859. 

Gentlemen  :  I  hare  delayed  acknowledging  the  receipt  of  Judge  Sharswood's  edition  of 
Blackstone's  Commentaries  until  I  conld  look  over  the  work  with  some  care  and  attention. 

I  have  not  jet  had  time  to  examine  the  notes  minntelj,  agreeable  and  useful  as  I  find 
the  perusal  of  them.  I  have  read  enough,  however,  to  appreciate  the  plan  of  the  editor, 
and,  in  some  degree,  his  execution  of  it.  His  judicious  selections  from  the  annotations  of 
preceding  editors,  and  his  own  very  learned  and  valuable  notes,  have  made  this  edition 
the  best,  I  think,  that  has  appeared — admirable  for  the  law-student  and  useful  to  the 
practical  lawyer.        I  have  the  honor  to  be,  gentlemen,  your  obedient  servant, 

WILLIAM  KENT. 


From  THEODOEE  W.  DWIGHT,  LL.D., 

ProfoMor  of  Law  In  Colombia  College,  N.  Y. 

Columbia  Collbob  Law  School,  New  Tobk,  October  16, 1859. 

Gentlbmin  :  I  have  examined  with  some  care  your  recent  edition  of  Blackstone's  Com- 
mentaries. It  is  very  pleasant  to  me  to  see  this  favorite  work  reproduced  in  so  beautiful 
a  form  and  with  such  fhlness  of  annotation. 

It  is  quite  common  to  speak  disparagingly  of  Blackstone's  labors.  But,  notwithstanding 
all  that  has  been  urged,  what  Dante  says  of  another  remains  true  of  him — ''  II  gran  comento 
feo."  For,  whatever  may  be  said  of  its  value  to  the  practising  lawyer,  it  cannot  be  dis- 
pensed with,  as  instructors  in  jurisprudence  well  know,  as  an  introduction  to  legal  study. 

Judge  Sharswood  has,  in  my  judgment,  rendered  an  invalnable  service  to  students  of  the 
law,  in  bringing  within  their  reach  the  contributions  made  to  the  original  text  by  English 
editors,  as  well  as  by  his  own  learned  and  excellent  notes. 

I  shall  use  Sharswood's  Blackstone  as  a  Text-Book  in  our  Law  School,  and  shall  strongly 
recommend  it  to  such  persons  as  may  ask  my  opinion  of  its  value. 

THEO.  W.  DWIGHT. 


From  AKOS  DEAH,  LL.D., 

Professor  of  Law  in  the  Unirersitj  of  Albanj. 

Albany,  October  22, 1859. 
Gentlemen  :  The  examination  I  have  given  your  new  edition  of  Blackstone's  Gommen- 
~es  by  Judge  Sharswood  has  convinced  me  of  its  very  great  superiority  over  all  former 
editions.    Both  the  omissions  and  additions  made  by  him  are  important. 

Blackstone's  Commentaries  have  so  long  maintained  their  character  as  a  legal  classic 
among  the  students  at  law,  that  this  American  edition,  adapting  them  to  the  present  state 
and  condition  of  the  law  in  this  country,  must  be  highly  acceptable  to  all  those  entering 
upon  its  study.  I  shall  take  great  pleasure  in  recommending  it,  as  having  many  advantages 
over  any  edition  hitherto  published.        Yery  respectfully  yours,  AMOS  DEAN. 

Blackstone's  Commentaries  will  be  sent  free  to  any  address 
in  the  United  States  on  the  receipt  of  f  10.00. 
Address : 

J.  B.  LIPPINCOTT   &  CO.,  Publishers, 

7/^*  aiuf  717  Mfti/.4t  St.,  Vhifnd  ^j^h'a. 
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CHAPTER  I. 
Or  mi  RwDBBts  or  Privati  Wbovos  bt 

THE  HBBB  AOT  OW  THB  PABTIB8....Page  2  tO  16 

1 .  Wrongs  are  the  privatioii  of  right ;  and 
are,  I.  Private.     II.  Public 2 

2.  Private  wrongs,  or  civil  iiguries,  are  an 
infringement,  or  privation,  of  the  civil 
rights  of  individuals,  considered  as  indi- 
viduals        2 

3.  The  redress  of  ciril  iiguries  is  one  prin- 
cipal object  of  the  laws  of  England 8 

4.  This  redresuyffected,  I.  By  the  mere  act 
of  the  part  IMP  II.  Bj  the  mere  operation 
of  law.  III.  By  both  together,  or  suit  in 
courts 8 

6.  Redress  by  the  mere  act  of  the  parties 
is  that  which  arisi^  L  Frtnn  the  sole  act 
of  the  party  ii:\jured.  II.  From  the  joint 
act  of  all  the  parties .*..... 8 

fi.  Of  the  first  sort  are,  I.  Defence  ^f  one's  j    .1 
self,  or  relations.    II.  Recaption  of  goods,  o^"" 
III.  Entry  on  lands  and  tenements.     IV.  li 
Abatement  of  nuisances.     V.  IMnress —  I 
for  rent,  for  suit  or  service,  for  amerce- 
ments, for  damage,  or  for  divers  statu- 
table penalties, — made  of  such  things  only 
as  are  legally  distrainable ;   and  taken 
and  disposed  of  according  to  the  due 
conrseof  law.    VI.  Seizing  of  heriots,  &C..8-16 

7.  Of  the  second  sort  are,  I.  Accord.  II. 
Arbitration 1&-16 

CHAPTER  11. 

Or  Rbdrbss  bt  the  mbrb  Opbbatiov  or 
Law....;..., 18  to  21 

1  Redress,  effected  by  the  mere  operation 
f  law,  is,  I^  In  case  of  retainer ;  where  a 
creditor  is  executor  or  administrator,  and 
IS  thereupon  allowed  to  retain  his  own 
debt.  II.  In  the  case  of  remitter ;  where 
one  who  has  a  good  title  to  lands,  &c. 
comes  into  possession  by  a  bad  one,  and 
is  thereupon  remitted  to  his  ancient  good 
title,  which  protects  his  ill-acquired  pos- 
session  18-21 

CHAPTER  in. 

Or  Courts  ir  obnrral 22  to  26 

1  Redress  that  is  effected  by  the  act  both 
of  law  and  of  the  parties  is  by  suit  or 
action  in  the  courts  of  justice 22 

'2  Herein  may  be  considered,  I.  The  courts 
themselves.  II.  The  cognizance  of  wrpngs, 
or  injuries,  therein.  And  of  courts,  I. 
Their  nature  and  incidents.  II.  Their 
several  species 28 

ft  A  court  is  a  place  wherein  justice  is  ju- 
dicially administered,  by  officers  dele- 
gated by  the  crown :  being  a  court  either 
•f  reconl.  or  not  of  7«»coTd |..  28-24 


4.  Incident  to  all  courts  are,  a  plaintiff,  d»^ 
fendant,  and  judge :  and  with  us,  there 
are  also  usually  attorneys,  and  advocates 
or  counsel,  viz.,  either  barristers,  or  Ser- 
jeants at  law Page  25 

CHAPTER  IV. 

Or  THB  Public  Courts  or  Commor  Law 
AMD  Equity 80  to  60 

1.  Courts  of  justice,  with  regard  to  their 
several  species,  are,  I.  Of  a  public 
or  general  iurisdiction  throughout  the 
realm.  IL  Of  a  private  or  special  juris- 
diction       80 

2.  Public  courts  of  justice  are,  I.  The  courts 
of  common  law  and  equity.  II.  The  ec- 
clesiastical courts.  III.  The  military 
courts.     lY.  The  maritime  courts 

8.  The  general  and  public  courts  of  com- 
mon law  and  equity  are,  I.  The  court  of 

^  piepoudre.  II.  The  court-baron.  IIL 
The  hundred  court.  IV.  The  county 
court,  v.  The  court  of  Common  Pleas. 
VI.  The  court  of  King's  Bench.  VII. 
The  court  of  Exchequer.  VIII.  The 
court  of  Chancery.  (Which  two  last  are 
courts  of  equity  as  well  as  law.)  IX. 
The  courts  of  Exchequer-Chamber.  X. 
The  house  of  Peers.  To  which  may  be 
added,  as  auxiliaries,  XI.  The  courts  of 
Assize  and  NiH  Pritu  ,.^..r.jT.....  .'..'...'...8'^ 


8q 


^CHAPTER  V.  ^.; 
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Or  Courts  Eoclbsiasticai.,  MilitabIt,  ard 

MaRITIMB (l^-6Py^A^\^ 

1.  Ecclesiastical  courts,  (irhich  were  sepa-  .f^  f  ^    " 
rated  from  the  temporid  by  William  the  *        I 
Conqueror,)  or  courts  Christian,  are,  I.  ''^'^  l<  T«  ' 
The  court  of  the  Archdeacon.     II.  Tht 

court  of  the  Bishop's  Consistory.  III.  The 
court  of  Arches.  IV.  The  court  of  Pecu- 
liars. V.  The  Prerogative  Court.  VI. 
The  court  of  Delegates.  VII.  The  cmrt 
of  Rericw 60-68 

2.  The  only  permanent  military  coun  Ib 
that  of  chivalry ;  the  cotlrts-martia]  an- 
nually established  by  act  of  parliament 
being  only  temporary 67 

8.  Maritime  courts  are,  I.  The  court  of  Ad- 
miralty and  Vice-Admiralty.  IL  The 
court  of  Delegates.  III.  The  lords  of  the 
Privy  CouncU,  and  others  authorized  by 
the  king's  commission,  for  appeals  in 
priie-causes — 68 

CHAPTER  VI. 

Or  Courts  or  a  Spboiai.  Jurisdiotiov...71  to 86 
1.  Courts  of  a  special  or  private  jurisdic- 
tion are,  I.  The  forest  courts ;  including 
the  couris  of  attachlnents,  regard,  swein- 
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mote,  and  jnstiee-Mat.  11.  The  court 
of  CommisBionen  of  Sewers.  III.  The 
court  of  policies  of  assurance.  IV.  The 
court  of  the  Marsh alsea  and  the  Palace 
Court.  V.  The  courts  of  the  principality 
jf  Wales.  VI.  The  court  of  the  duchy- 
chamber  of  Lancaster.  YII.  The  courts 
of  the  counties  palatine,  and  other  royal 
franchises.  VIII.  The  stannary  courts. 
IX.  The  courts  of  London,  and  other 
corporations : — ^to  which  may  be  referred 
the  courts  of  requests,  or  courts  of  con-  ' 
science;  and  the  modem  regulations 
of  certain  courts-baron  and  county 
conrts.  X.  The  courts  of  the  two  Uni- 
T<«wtiea. Page  71-^ 

CHAPTER  VIL 

Or  THX  COGNIZAHCB  Of  PbITATB  WbONOS.... 

85  to  114 

1.  All  private  wrongs  or  ciyil  injuries  are 
cognizable  either  in  the  courts  ecclesias- 
tical, military,  maritime,  or  those  of 
common  law 86 

2.  Injuries  cognizable  in  the  ecclesiastical 
conrts  are,  I.  Pecuniary.  11.  Matrimo- 
niaL     IIL  Testamentary 87*88 

Z.  Pecuniary  ii:\juries,  here  cognizable,  are, 
L  Subtraction  of  tithes.  For  which  the 
remedy  is  by  suit  to  compel  their  pay- 
ment, or  an  equivalent;  and  also  their 
double  value.  II.  Non-payment  of  ec- 
clesiastical dues.  Remedy:  by  suit  for 
payment.  III.  Spoliation.  Remedy :  by 
suit  for  restitution.  IV.  Dilapidations. 
Remedy :  By  suit  for  damages.  V.  Non- 
repair of  the  church,  &c. ;  and  non-pay- 
ment of  church-rates.  Remedy :  by  suit 
to  compel  them 88-92 

4.  Matrimonial  injuries  are,  I.  Jactitation 
of  marriage.  Remedy :  by  suit  for  per- 
petual silence.  II.  Subtraction  of  con- 
jugal rights.  Remedy:  by  suit  for  resti- 
tution. III.  Inability  for  the  marriage 
stAte.  Remedy:  by  suit  for  divorce. 
IV.  Reftxsal  of  decent  maintenance  to 
the  wif(^.  Remedy:  by  suit  for  ali- 
mony   92-96 

6.  Testamentary  injuries  are,  I.  Disputing 
the  validity  of  wills.  Remedy :  by  suit 
to  establish  them.  11.  Obstructing  of 
administrations.  Remedy:  by  suit  for 
the  granting  them.  III.  Subtraction  of 
legacies.  Remedy :  by  suit  for  the  pay- 
ment  96-98 

6.  The  course  of  proceedings  herein  is 
much  conformed  to  the  civil  and  canon 
law:  but  their  on)y  compulsive  pro- 
eees  is  that  of  excommunication ;  which 
is  enf>rced  by  the  temporal  writ  of 
sign^uavit  or  de  excommunicato  capien- 
do.  98-108 

7.  Civil  iigmies,  cognizable  in  the  court 
military,  or  court  of  chivalry,  are,  I. 
Injuries  in  point  of  honour.  Remedy: 
bj  suit  for  honourable  amends.  II. 
Bncmachments  in  coat -armour,  &c. 
Remedy:  by  suit  to  remove  them. 
The  proeee&igs  are  in  a  summary 
metliod .  — 108-106 


8.  Civil  injuries  cognizable  in  ttie  couiis 
maritime  are  iiguries  in  their  nature 
of  common-law  cognizance,  but  arising 
wholly  upon  the  sea,  and  not  within  the 
precincts  of  any  county.  The  proceed- 
ings are  herein  also  much  conformed  to 
the  civil  law Page  106-109 

9.  All  other  ii^uries  are  cognizable  only 
in  the  courts  of  common  law :  of  which 

in  the  remainder  of  this  book 109-114 

10.  Two  of  them  are,  however,  cog- 
nizable by  these,  and  other,  inferior 
courts;  viz.  I.  Refusal,  or  neglect,  of 
justice.  Remedies:  by  writ  of  proce- 
dendo^ GT  mandamus,  II.  Encroachment 
of  jurisdiction.  Remedy:  by  writ  of 
prohibition 10^114 

CHAPTER  VHL    * 

Or  Wrongs,  and  thkir  Rbmediss,  rkspboi^ 
ING  THS  Rights  or  Persons.. ^^...116 to  148 

1.  In  treating  of  the  oognizance  of  injuries 
by  the  courts  of  common  law,  may  be 
considered,  I.  The  iiguries  themselves, 
and  their  respective  remedies.  II.  The 
pursuits  of  those  remedies  in  the  several 
courts 116 

2.  Injuries  between  subject  and  subject, 
cognizable  by  the  courts  of  cominon 
law,  are  in  general  remedied  by  patting 
the  party  ixgured  inU^  posseBsion  of 
that  right  whereof  he  is  unjustly  de- 
prived   115 

8.  This  is  effected,  I.  By  delivery  of  tho 
thing  detained  to  the  rightful  owner. 
II.  Where  that  remedy  is  either  im- 
possible or  inadequate,  by  giving  the 
party  iiDJured  a  satisfaction  in  da- 
mages....    116 

4.  The  instruments  by  which  these  reme- 
dies may  be  obtained  are  suits  or  ac- 
tions ;  which  are  defined  to  be  the  legal 
demand  of  one's  right:  and  these  are, 
I.  Personal.     II.  Real.    IIL  Mixed...ll6-118 

6.  Injuries  (whereof  some  are  with,  others 
without,  force)  are,  I.  Ii:\juries  to  the 
rights  of  persons.  II.  Injuries  to  the 
rights  of  property.  And  the  former  are, 
I.  Ix^uries  to  the  absolute,  II.  Injuries 
to  the  relative,  rights  of  persons .118-llV 

6.  The  absolute  rights  of  individuals  are, 
I.  Personal  security.  II.  Personal  liber- 
ty. III.  Private  property.  (See  Book  I. 
Ch.  I.)  To  which  the  injuries  must  be 
correspondent il^ 

7.  Injuries  to  personal  security  are,  L 
Against  a  man's  life.  II.  Against  his 
limbs.  in.  Against  *iis  body.  IV. 
Against  his  health.  V.  Against  his  re- 
putation.— The  first  must  be  referred  to 
the  next  book 119 

8.  Injuries  to  the  limbs  and  body  are, 
I.  Threats.  II.  Assault.  III.  Battery. 
IT.  Wounding.  V  Mayhem.  Remedy : 
by  action  of  trespass  vi  et  armie,  for 
damages ]2fl 

9.  Ii^uries  to  health,  by  any  unwhole- 
some practices,  are  remedied  by  a  spt»- 
oial  action  of  trespass  on  the  case,  for 
damages • 121 
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10.  Iigijries  to  reputation  are,  I.  Slander- 
ous and  malicious  words.  Remedy :  by 
action  on  the  case,  for  damages.  IL 
Libels.  Remedy :  the  same.  III.  Mali- 
cious prosecutions.  Remedy :  by  action 
ot  conspiracy,  or  on  the  case,  for  da- 
mages   .Page  128 

11.  The  sole  iigury  to  personal  liberty 
IB  false  imprisonment.  Remedies:  L 
By  writ  of,  1st,  mainprize ;  2dly,  odio  et 
alia;  8dly,  homine  rq>Ugiando;  4thly, 
habtat  eorpiu;  to  remore  the  wrong. 
II.  By  action  of  trespass;  to  recover 
damages 127-188 

12.  For  injuries  to  private  property,  see  the 
next  chapter. 

18.  Iiguries  to  relative  rights  affect,  L 
Husbands.  II.  Parents.  IIL  Guardians. 
IV.  Masters 188 

14.  Iiguries  to  a  husband  are,  I.  Abduc- 
tion, or  taking  away  his  wife.  Remedy: 
by  action  of  trespass  de  uxore  rapta  el 
Mueta,  to  recover  possession  of  his 
wife,  and  damages.  II.  Criminal  con- 
versation with  her.  Remedy:  by  ac- 
tion on  the  case,  for  damages.  III. 
Beating  her.  Remedy:  by  action  on 
the  ease,  per  quod  consortium  anUnty  for 
damages 189 

15.  The  only  injury  to  a  parent  or  guar- 
dian, is  the  abduction  of  their  children, 
or  wards.  Remedy :  by  action  of  tres- 
pass, de  filiitf  vel  autodiia,  raptu  vel  ab' 
duetiif  to  recover  possession  of  them,  and 
damages 140-141 

16.  Iiguries  to  a  master  are,  L  Retain- 
ing his  servants.  Remedy:  by  action 
on  the  ease,  for  damages.  II.  Beat- 
ing them.  Remedy:  by  action  on  the 
case,  per  quod  serviUum  arnmt;  for  da- 
mages.  « 141-148 

CHAPTER  IX. 

Or  iNJTT&ns  TO  Personal  Pkopsktt..  144  to  166 

1.  Liguries  to  the  rights  of  property  are 
either  to  those  of  personal,  or  real,  pro- 
perty    144 

2.  Personal  property  is  either  in  possession, 

or  in  action 144 

8.  Iiguries  to  personal  property  in  posses- 
sion are,  I.  By  dispossession.  IL  By 
damage,  while  the  owner  remains  in 
possession. 

4.  Dispossession  may  be  effected,  I.  By  an 
unlawful  taking.  II.  By  an  unlawful 
detaining 144 

6.  For  the  unlawf\il  taking  of  goods  and 
chattels  personal,  the  remedy  is,  I.  Ac- 
tual restitution;  which  (in  case  of  a 
wrongftil  distress)  is  obtained  by  ac- 
tion of  replevin.  II.  Satisfaction  in 
damages:  1st,  in  case  of  reecoutf  by 
action  of  re«ootM,  pound-breach,  or  on 
the  case .  2dly,  in  case  of  other  unlaw- 
ful! takings,  by  action  of  trespass,  or 
trover 145-161 

6  For  the  unlawful  detaining  of  goods 
lawfully  taken,  the  remedy  is  also, 
I.  Actual  restitution ;  by  action  of  re- 
plevin,  or  detinue.    II.  Satisfaction  in 


damages;  by  action  on  the  case,  for  tro- 
ver and  conversion P<^o  -^1 

7.  For  damage  to  personal  property,  while 
in  the  owner's  possession,  the  remedy 
is  in  damages,  by  action  of  trespass 
vi  et  armiSf  in  case  the  act  be  imme- 
diately iigurious,  or  by  action  of  trespass 
on  the  case,  to  redress  consequential 
damage 158 

8.  Injuries  to  personal  property,  in  action, 
arise  by  breach  of  contracts,  I.  Bxpress. 

II.  Implied 158 

9.  Breaches  of  express  contracts  are,  I. 
By  non-payment  of  debts.  Remedy: 
1st,  specific  payment;  recoverable  by 
action  of  debt ;  2dly,  damages  for  non- 
payment; recoverable  by  action  on  the 
case.  II.  By  non-performance  of  cove- 
nants. Remedy :  by  action  of  covenant, 
1st,  to  recover  damages,  in  covenants 
personal;  2dly,  to  compel  performance 
in  covenants  reaL  III.  By  non-perform- 
ance of  promises,  or  atmmpnte.  Re- 
medy: by  action  on  the  case,  for  da- 
mages  ^ 154-158 

10.  Implied  contracts  are  such  as  arise, 
I.  From  the  nature  and  constitution  of 
government.  II.  From  reason  and  the 
construction  of  law 158 

11.  Breaches  of  contracts  implied  in  the 
nature  of  government  are  by  the  non- 
payment of  money  which  the  laws  have 
directed  to  be  paid.  Remedy :  by  action 
of  debt,  (which,  in  such  cases,  is  flre- 
quently  a  popular,  frequently  a  qui  tarn 
action,)  to  compel  the  specific  payment ; 
or  sometimes  by  action  on  the  case,  for 
damages 158-161 

12.  Breaches  of  contracts  implied  in  reason 
and  construction  of  law  are  by  the  non- 
performance of  legal  presumptive  auump^ 
ritM :  for  which  the  remedy  is  in  damages; 
by  an  action  on  the  case,  on  the  implied 
attun^mtt,  I.  Of  a  quantum  meruit.  IL 
Of  a  quantum  valebaU  III.  Of  money  ex- 
pended for  another.  IV.  Of  receiving 
money  to  another's  use.  V.  Of  an  tnti- 
mti/  eomputcuaent,  on  an  account  stated, 
(the  remedy  on  an  account  unstated 
being  by  action  of  account.)  VI.  Of  per- 
forming one's  duty,  in  any  employment, 
with  integrity,  diligence,  and  skiU.  In 
some  of  which  cases  an  action  of  deceit 
(or  on  the  case,  in  nature  of  deceit)  will 

lie 161-16« 

CHAPTER  X. 

Of  Ihjubibs  to  Rxal  Pbopkbtt;  avd 
first  of  dispossxsskmr,  ob  oustib,  of 
TBI  Frkbhold 167  to  197 

1.  Iiguries  affecting  real  property  are,  L 
Ouster.  IL  Trespass.  IIL  Nuisance. 
IV.  Waste.  V.  Subtraction.  YL  Dis- 
turbance   167 

2.  Ouster  is  the  amotion  of  possession ;  and 
is,  L  From  freeholds.  IL  From  chattels 
real. 167 

8.  Ouster  from  freeholds  is  effected  by,  I. 
Abatement.  IL  Intrusion.  III.  Dissei- 
sin. IV.  Discontinuance.  V.  Deforce- 
ment   167 
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4.  Abatement  Ib  the  entry  of  *  stranger, 
after  the  death  of  the  ancestor,  before  the 

,  V^^^^ P<^go  167 

^*\wV  Intrusion  is  the  entry  of  a  stranger, 

after  a  particular  estate  of  freehold  is 

determined,  before  him  in  remainder  or 

reversion 169 

6.  Disseisin  is  a  wrongful  putting  out  of 
him  that  is  seised  of  the  freehold 169 

7.  Discontinuance  is  where  tenant  in  tail, 
or  the  husband  of  tenant  in  fee,  makes  a 
larger  estate  of  the  land  than  the  law 
alloweth 171 

B  Deforcement  is  any  other  detainer  of  the 
freehold  fVom  him  who  hath  the  property, 
but  who  neyer  had  the  possession 172 

§  The  unirersal  remedy  for  all  these  is  re- 
stitution or  deliTery  of  possession,  and, 
sometimes,  damages  for  the  detention. 
This  is  effected,  L  By  mere  entry.  II. 
By  action  possessory.  III.  By  writ  of 
right 174 

10.  Mere  entry  on  lands,  by  him  who  hath 
the  apparent  right  of  possession,  will  (if 
peaceable)  devest  the  mere  possession  of 
a  wrong-doer.  But  forcible  entries  are 
remedied  by  immediate  restitution,  to  be 
given  by  a  justice  of  the  peace 175-179 

11.  Where  the  wrong-doer  hath  not  only  • 
mere  possessian,  but  also  an  apparent 
right  of  possession ;  this  may  be  devested 
by  him  who  hath  the  actual  right  of  pos- 
Bession,  by  means  of  the  possessory  ao- 
tions  of  writ  of  entry,  or  assise 179 

12.  A  writ  of  entry  is  a  resd  action,  which 
disproves  the  title  of  the  tenant,  by  show- 
ing the  unlawful  means  under  which  he 
gained  or  continues  possession.  And  it 
may  be  brought,  either  against  the  wrong- 
doer himseli ;  or  in  the  degrees  called 
thepeTf  the  per  an'd  cut,  and  the  poMt 180 

13.  An  assise  is  a  real  action,  which  proves 
the  title  of  the  demandant,  by  showing 
bis  own,  or  his  ancestor's,  possession. 
And  it  may  be  brought  either  to  remedy 
abatements ;  riz.  the  assise  of  mort  d^an- 
eegtor,  &c. :  or  to  remedy  recent  disseisins ; 
Til.  the  assise  otnovd  disseiain 184-190 

14.  Where  the  wrong-doer  hath  gained  the 
actual  right  of  possession,  he  who  hath 
the  right  of  property  can  only  be  reme- 
died by  a  writ  of  right,  or  some  writ  of  a 
similar  nature.  As,  I.  Where  such  right 
of  possession  is  gained  by  the  disoonr* 
tinuance  of  tenant  in  tail.  Remedy,  for 
the  right  of  property :  by  writ  of  forme' 
don.  II.  Where  gained  by  recovery  in  a 
possessory  action,  had  against  tenants  of 
particular  estates  by  their  own  default. 
Kemedy:  by  writ  of  quod  ei  dtforceat. 
in.  Where  gained  by  recovery  in  a  pos- 
sessory action,  had  upon  the  merits.  lY. 
Where  gained  by  the  statute  of  limita- 
tions. Remedy,  in  both  cases:  by  a 
■lere  writ  of  right,  the  highest  writ  in 
theUw 19*0-197 

CHAPTER  XI. 

Or  Dispossxssioir,  on  Oustsb,  of  Chat- 

TBLS  Rbal 198  to  207 

1.  On  Iter  from  chattels  real  is,  I.  From 


estates  by  statute  and  tiUgiL  11.  From 
an  estate  for  years Page  398 

2.  Ouster  from  estates  by  statute  or  elegit 
is  effected  by  a  kind  of  disseisin.  Reme- 
dy :  restitution,  and  damages ;  by  assise 
of  novel  dieaeum, 19A 

8.  Ouster  from  an  estate  for  years  is  ef- 
fected by  a  like  disseisin  or  ejectment. 
Remedy:  restitution  and  damages;  I. 
By  writ  of  ^'eetionefirmm.  IL  By  writ  of 
quare  ^'eeit  infra  terminum • Ilf9 

4.  A  writ  of  ^'ecHone  firmm^  or  action  of  tres- 
pass in  ejectment,  lieth  where  lai|ds,  &o., 
are  let  for  a  term  of  years  and  the  lessee 
is  ousted  or  ejected  from  his  term;  in 
which  case  he  shall  recover  possession  of 
his  term,  and  damages 191 

6.  This  is  now  the  usual  method  of  trying 
titles  to  land,  instead  of  an  action  real : 
riz.,  by,  I.  The  claimant's  making  an  ac- 
tual (or  supposed)  lease  upon  the  land  to 
the  plaintiff.  IL  The  plaintiff's  actual 
(or  supposed)  entry  thereupon.  III.  His 
actual  (or  supposed)  ouster  and  eject- 
ment by  the  defendant.  For  which  in- 
jury this  action  is  brought,  either  against 
the  tenant,  or  (more  usually)  against 
some  casual  or  fictitious  ejector;  in  whose 
stead  the  tenant  may  be  admitted  de- 
fendant, on  condition  that  the  lease,  en- 
try, and  ouster  be  confessed,  and  that 
nothing  else  be  disputed  but  the  merits 
of  the  title  claimed  by  the  lessor  of  the 
plaintiff 200-20* 

6.  A  writ  of  guare  ^'ecit  infra  terminum  is  an 
action  of  a  similar  nature;  only  not 
brought  against  the  wrong-doer  or  ejector 
himself,  but  such  as  are  in  possession 
under  his  title 20Y 

CHAPTER  XII. 

Or  Tkispass 208  to  215 

1.  Trespass  is  an  entry  upon,  and  damage 
done  to,  another's  lands,  by  one's  self,  "V 
one's  cattle;  without  any  lawful  author- 
ity, or  cause  of  justification :  which  is 
called  a  breach  of  bis  close.  Remedy : 
damages;  by  action  of  trespass  quare 
elautum  fregit:  besides  that  of  distress 
damage  feasant.  But,  unless  the  title  to 
the  land  come  chiefly  in  question,  or  the 
trespass  was  wilful  or  malicious,  the 
plaintiff  (if  the  damages  be  under  forty 
shillings)  shall  recover  no  more  costs 
than  damages 208-215 

CHAPTER  Xin. 

Of  NmsAKon 216  to  2M» 

1.  Nuisance,  or  annoyance,  is  any  thing 
that  worketh  damage,  or  inconvenience ; 
and  it  is  either  a  public  and  common  nui- 
sance, of  which  in  the  next  book ;  or,  a 
private  nuisance,  which  is  any  thing  done 
to  the  hurt  or  annoyance  of,  I.  The  cor- 
poreal, IL  The  incorporeal,  heredita- 
ments of  another 215 

2.  The  remedies  for  a  private  nuisance 
(besides  that  of  abatement)  are,  ^  I. 
Damages ;  by  action  on  the  ease  (whiiOh 
also  lies  for  special  prejudice  by  a  pnblie 
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wiiflaiioe.)  II.  RdmoTAl  thereof,  and 
iamages;  by  assise  of  naisaBoe.  IIL 
Like  remoyaly  and  damages ;  by  mrit  of 
piod  parmitUU  prottemen Page  219 

y/         CHAPTER  XIV. 

Ot  Wasm 228  to  229 

1.  Waste  is  a  spoil  and  destruction  in  lands 
and  tenements,  to  the  injury  of  him  who 
hath,  I.  An  immediate  interest  (as,  by 
right  of  common)  in  the  lands.  II.  The 
remainder  or  reversion  of  the  inheritance  223 

2.  The  remedies,  for  a  commoner,  are,  re- 
stitution, and  damages ;  by  assise  of  com- 
mon: or,  damages  only;  by  action  on  the 
case 224 

8.  The  remedy  for  him  in  remainder,  or 
rerersion,  is,  I.  Preyentire :  by  writ  of 
ei&epement  at  law,  or  iigunction  out  of 
Chancery;  to  stay  waste.  II.  Correctiye: 
by  action  of  waste ;  to  recover  the  place 
wasted,  and  damages 225-229 

CHAPTER  XV. 

Or  Subtraction 280  to  286 

1.  Subtraction  is  when  one  who  owes  ser- 
vices to  another  withdraws  or  neglects 
to  perform  them.  This  may  be,  I.  Of 
rents,  and  other  services,  due  by  tenure. 

II.  Of  those  due  by  custom 280 

2.  For  subtraction  of  rents  and  services 
due  by  tenure,  the  remedy  is,  I.  By  dis- 
tress; to  compel  the  payment,  or  perform- 
ance. II.  By  action  of  debt.  III.  By 
assise.  IV.  By  writ  de  eonmetudinilnu  et 
urvitHa;  to  compel  the  payment.  V.  By 
writ  of  catant;  and,  VI.  By  writ  of  right 
ntr  diMcUnmer — to  recover  the  land  it- 
self  281-284 

8  To  remedy  the  oppression  of  the  lord, 
the  law  has  also  given,  I.  The  writ  of  im 
injwte  veeet:    IL  The  writ  of  meme 284 

4.  For  subtraction  of  services  due  by  cus- 
tom, the  remedy  is,  L  By  writ  of  tecta 
ad  molmdinumj  Jumum,  torraU,  &c. ;  to 
compel  the  performance,  and  recover 
damages.  II.  By  action  on  the  case ;  for 
damages  only 286 

y  CHAPTER  XVL 

Of  DiSTUBBANCS 286  to  262 

1.  Disturbance  is  the  hindering  or  disquiet- 
•ing  the  owners  of  an  incorporeal  heredita- 
ment, in  their  regular  and  lawful  enjoy- 
ment of  it 280 

2  Disturbances  are,  I.  Of  franchises.  II. 
Of  commons.  III.  Of  ways.  IV.  Of 
tenure.    V.  Of  patronage 286 

8.  Disturbance  of  franchises  is  remedied 
by  a  special  action  on  the  case ;  for  da- 
mages.   280 

I.  Disturbance  of  common  is,  I.  Intercom- 
moning  without  right.  Remedy:  da- 
mages; by  an  action  on  the  case,  or  of 
trespass:  besides  distress  damage  fea- 
sant; to  compel  satisfaction.  II.  Sur- 
^arging  the  common.  Remedies:  dis- 
tress dsmage  feasant ;  to  compel  satlsfao- 
tlon:  action  on  the  case;  for  damages: 


or,  writ  of  admeasorement  of  pasture ;  to 
apportion  the  common ; — and  writ  de  9^ 
cunda  n^eroneratione ;  for  the  supernu- 
merary cattle,  and  damages.  IIL  EbcKh 
sure,  or  obstruction.  Remedies:  resti- 
tution of  the  common,  and  damages;  by 
assise  of  novel  cKfMifm,  and  by  writ  of 
quod  jurmUiat:    or,  damages  only;   by 

action  on  the  case Page  287-240 

6.  Disturbance  of  ways  is  the  obstruction, 
L  Of  a  way  in  gross,  by  the  owner  of  the 
land.  II.  Of  a  way  appendant,  by  a 
stranger.  Remedy,  for  both:  daimages; 
by  action  on  the  case 241 

6.  Disturbance  of  tenure,  by  driring  away 
tenants,  is  remedied  by  a  special  action 

on  the  case ;  for  damages «^  242 

7.  Disturbance  of  patronage  is  the  hinder- 
ance  of  a  patron  to  present  his  clerlf  to  a 
benefice ;  whereof  usurpation  within  six 
months  is  now  become  a  species 242 

8.  Disturbers  may  be,  I.  The  pseudo-patron, 
by  his  wrongiful  presentation.  II.  His 
clerk,  by  demanding  institution.  IIL 
The  ordinary,  by  reAising  the  clerk  of 
the  true  patron 244 

9.  The  remedies  are,  I.  By  assise  of  darrein 
prefifUmmt ;  II.  By  writ  of  quare  unpedU 
— to  compel  institution  and  recover  da- 
mages: consequent  to  which  are  the  writs 
of  putre  ineumhravU,  and  quare  rum  ad' 
muii ;  for  subsequent  damages.  III.  By 
writ  of  right  of  advowson;  to  compel 
institution,  or  establish  the  permanent 
right 246-262 

CHAPTER  XVIL 

Or  Ikjitbibs  pboobbdiho  ntoM,  ob  AirBor- 
iNO,  TRB  Cbown 264  to  266 

1.  Injuries  to  which  the  c^own  is  a  party, 
are,  I.  Where  the  crown  is  the  aggressor. 

II.  Where  the  crown  is  the  sufferer 264 

2.  The  crown  is  the  aggressor,  whenever  it 
is  in  possession  of  any  property  to  which 
the  subject  hath  aright 264-266 

8.  This  is  remedied,  I.  By  petition  of  right; 
where  the  right  is  grounded  on  facts  dis- 
closed in  the  petition  itself.  II.  By  moti" 
itrant  de  drok;  where  the  claim  is  ground- 
ed on  facts  already  appearing  on  record. 
The  effect  of  both  which  is  to  remove  the 
hands  (or  possession)  of  the  king 266-267 

4.  Where  the  crown  is  the  sufferer,  the 
king's  remedies  are,  I.  By  such  common- 
law  actions  as  are  consistent  with  the 
royal  dignity.  II.  By  inquest  of  office, 
to  recover  possession :  which,  when  found, 
gives  the  king  his  right  by  solemn  matter 
of  record ;  but  may  afterwards  be  tra- 
versed by  the  subject.  III.  By  writ  of 
«etre/acta«,  to  repeal  the  king's  patent  or 
grant.  IV.  By  information  of  intrusion, 
to  give  damages  for  any  trespass  on  the 
lands  of  the  crown ;  or  of  debt,  to  recover 
moneys  due  upon  contract,  or  forfeited  by 
the  breach  of  any  penal  statute ;  or  some- 
times (in  the  latter  case)  by  information 
m  rem  :  all  filed  in  the  Exchequer  ex  officio 
by  the  king's  attorney-general.  V.  By 
wriA  of  quo  warretnto,  or  information  m 
the  nature  of  such  writ ;  to  seiie  into  tiM 
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Jcfng's  bands  any  ftttncMse  usurped  by 
the  subject,  or  to  oust  a  usurper  from 
any  public  office.  YI.  By  wnt  of  manda" 
mitt,  unless  cause;  to  admit  or  restore 
any  person  entitled  to  a  franchise  or 
office:  to  which,  if  a  false  cause  be  re- 
turned, the  remedy  is  by  trayerse,  or  by 
action  on  the  case  for  damages ;  and,  in 
consequence,  a  peremptory  numdamut^  or 
mit  of  restitution Page  267-266 

CHAPTER  XVin. 

Or  THi  Pursuit  or  Bemedies  bt  Achom, 
AUD,  FIRST,  OF  THE  Oriqinal  Writ..270 to 272 

1 .  The  pursuit  of  the  scTeral  remedies  Air- 
nished  by  the  laws  of  England,  is,  I.  By 
action  in  the  courts  of  common  law.     IL 

By  proceedings  in  the  courts  of  equity...  270 

2.  Of  an  action  in  the  court  of  Common 
Pleas,  (originally  the  proper  court  for 
prosecuting  civil  suits,)  the  orderly  parts 
are,  L  The  original  writ.  II.  The  pro- 
cess. III.  The  pleadings.  IV.  The 
issue  or  demurrer.  Y.  The  trial.  YL 
The  judgment.  YII.  The  proceedings  in 
nature  of  appeal.     YIII.  The  execution  272 

8  The  original  writ  is  the  beginning  or 
foundation  of  a  suit,  and  is  either  op- 
tional, (called  9kprKdpej)  commanding  the 
defendant  to  do  something  in  certain,  or 
otherwise  show  cause  to  the  contrary ;  or 
peremptory,  (called  a  n  fecerit U tecurumy) 
commanding,  upon  security  given  by  the 
plaintiff,  the  defendant  to  appear  in  court, 
to  show  wherefore  he  hath  injured  the 
plaintiff  both  issuing  out  of  Chancery 
under  the  king's  great  seal,  and  return- 
able in  bank  during  term-time 272 

CHAPTER  XIX. 

Or  Process 279  to  292 

1.  Process  is  the  means  of  compelling  the 

defendant  to  appear  in  court. 279 

2  This  includes,  I.  Summons.  II.  The  writ 
of  attachment,  or  pone;  which  is  some- 
times *he  first  or  original  process.  III. 
The  writ  of  diatringat^  or  distress  infinite. 
lY.  The  writs  of  capitu  ad  rexpondendunij 
and  testatum  capias:  or,  instead  of  these, 
in  the  Kijig's  Bench,  the  bill  of  Middle- 
sex, and  writ  of  latitat; — and,  in  the 
Exchequer,  the  writ  of  quo  minus.  Y. 
The  eUias  and  pluries  writs.  YI.  The 
exigent,  or  writ  of  exigi  facias,  proclama- 
tions, and  outlawry.  YII.  'Appearance, 
and  common  bail.  YIII.  The  arrest.  IX. 
Special  bail,  first  to  the  sheriff,  and  then 
to  the  action ...279-292 

CHAPTER  XX. 

Ov  Pleadihgs 298  to  818 

1  Pleadings  are  the  mutual  altercations  of 
the  plaintiff  and  defendant,  in  writing; 
under  which  are  comprised,  I.  The  decla- 
ration or  count,  (wherein,  incidentally, 
of  the  visne,  nonsuit,  retraxit^  and  dis- 
eontinnance.)*  II.  The  defence,  claim  of 
cognizance,  imparlance,  view,  oyer,  aid- 
prayer.  Toucher,  or  age.    Ill  The  plea ; 


which  is  either  a  dilatory  piea  (Ist,  to 
the  jurisdiction ;  2dly,  in  disability  of  the 
plaintiff;  8dly,  in  abatement,  or  it  is  a 
plea  to  the  action ;  sometimes  confessing 
the  action,  either  in  whole,  or  in  part, 
(wherein  of  a  tender,  paying  money  into 
court,  and  set-off,)  but  usually  denying 
the  complaint,  by  pleading  either,  1st, 
the  general  issue ;  or,  2dly,  a  special  bar, 
(wherein  of  justifications,  the  statutes  of 
limitation,  &c.)  lY.  Replication,  rejoin- 
der, surr^oinder,  rebutter,  surrebutter, 
&c.  Therein  of  estoppels,  colour,  dupll-  I 
city,  departure,  new  assignment,  protest- 
ation, averment,  and  other  incidents  of 
pleading Page  296-813 

CHAPTER  XXI. 

Of  Issue  and  Demurrer. 814  to  817 

1.  Issue  is  where  the  parties,  in  a  course  of 
pleading,  come  to  a  point  affirmed  on  one 
side  and  denied  on  the  other :  which,  if  it 
be  a  matter  of  law,  is  called  a  demurrer; 
if  it  be  a  matter  of  fact,  still  retains  the 
name  of  an  issue  of  fact 814 

2.  Continuance  is  the  detaining  of  the  par- 
ties in  court  Arom  time  to  time,  by  giving 
them  a  day  certain  to  appear  upon.  And, 
if  any  new  matter  arises  since  the  last 
continuance  or  adjournment,  the  defend- 
ant may  take  advantage  of  it,  even  after 
demurrer  or  issue,  by  alleging  it  in  a 
plea/)iMf  darrein  eontinwmu 816 

8.  The  determination  of  an  issue  in  law,  or 
demurrer,  is  by  the  opinion  of  the  judges 
of  the  court;  which  is  afterwards  entered 
on  record 817 

CHAPTER  XXII. 

Of  the  Several  Speoibs  of  TRiAi...880tob41 

1.  Trial  is  the  examination  of  the  matter  of 
fact  put  in  issue 880 

2.  The  species  of  trials  are,  I.  By  the  re- 
cord. II.  By  inspection.  III.  By  certi- 
ficate. lY.  By  witnesses.  Y.  By  wager 
of  battel.    YI.  By  wager  of  law.    YII. 

By  jury 880 

8.  Trial  by  the  record  is  had,  when  the  ex- 
istence of  such  record  is  the  point  in  issue  880 
4.  Trial  by  Inspection  or  examination  is 
had  by  the  court,  principally  when  the 
matter  in  issue  is  the  evident  object  of 

the  senses 881 

6.  Trial  by  certificate  is  had  in  those  cases 
where  such  certificate  must  have  been 
conclusive  to  a  jury 888 

6.  Trial  by  witnesses  (the  regular  method 
in  the  civil  law)  is  only  used  on  a  writ 
of  dower,  when  the  death  of  the  husband 

is  in  issue • 886 

7.  Trial  by  wager  of  battel,  in  oiril  eases, 
is  only  had  on  a  writ  of  right ;  but,  in 
lieu  thereof,  the  tenant  may  have,  at  his 
option,  the  trial  by  the  grand  assise 88b 

8.  Trial  by  wager  of  law  is  only  had,  where 
the  matter  in  issue  may  be  supposed  to 
have  been  privily  transacted  between 
the  parties  themselves,  without  the  in- 
tervention of  other  witnesses 841 


i 
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CHAPTER  XXIIL 

Of  THB  Trial  bt  Jubt Page  861  to  886 

1,  Trial  by  jury  is,  I.  Extraordinary ;  as, 
by  thft  grand  assise,  in  writs  of  right ; 
and  by  the  grand  jury,  in  writs  of  at- 
taint.    XL  Oi^inary 861 

fi.  The  method  and  process  of  the  ordinary 
trial  by  jury  is,  I.  The  writ  of  vmire 
faciaa  to  the  sheriff,  coroners,  or  elisors ; 
with  the  subsequent  compulsiTe  procesf 
of  habeas  corpora,  or  di»tringa»,  II.  Thf 
carrying  down  of  the  record  to  the  court 
of  niti  priut.  III.  The  sheriff's  return ; 
or  panel  of,  Ist,  special,  2dly,  common. 
Jurors.  ly.  The  challenges;  1st,  to  the 
array ;  2dly,  to  the  polls  of  the  jurors ; 
either,  propter  konoria  reapeehimj  propter 
defeetum,  propter  affectum^  (which  is  some- 
times a  principal  challenge,  sometimes  to 
the  favour,)  or,  propter  ddietum,  V.  The 
Udea  de  cireumstantibtu.  YI.  The  oath  of 
the  jury.  VII.  The  evidence ;  which  is 
either  by  proofs,  1st,  written:  2dly, 
parol, — or,  by  4he'  private-  kuu w ledge  ^tf 
the  jurors.  VIII.  The  verdict:  which 
may  be,  1st,  privy;  2dly,  public;  8dly, 
special 861-886 

CHAPTER  XXIV. 

Of  JuDonNT,  AND  ITS  Incidsnts 886  to  899 

1.  Whatever  is  transacted  at  the  trial,  in 
the  court  of  nieiprwa,  is  added  to  the  re- 
cord under  the  name  of  a  poetea ;  conse- 
quent upon  which  is  the  judgment 886 

2.  Judgment  may  be  arrested  or  stayed  for 
causes,  I.  Extrinsic,  ord^hore  the  record: 
as  in  the  case  of  new  trials.  II.  Intrin- 
sio,  or  within  it :  as  where  the  declara- 
tion varies  from  the  writ,  or  the  verdict 
firom  the  pleadings  and  issue ;  or  where 
the  case  laid  in  the  declaration  is  not 
sufficient  to  support  the  action  in  point 

of  law 886-894 

8.  Where  the  issue  is  immaterial  or  insuffi- 
cient, the  court  may  award  a  repleader  896 

4.  Judgment  is  the  sentence  of  the  law, 
pronounced  by  the  court,  upon  the  mat- 
ter contained  in  the  record 896 

6.  Judgments  are,  I.  Interlocutory ;  which 
are  incomplete  till  perfected  by  a  writ  of 
inquiry.     II.  Final 896 

6.  Costs,  or  expenses  of  suit,  are  now  the 
necessary  consequence  of  obtaining  judg- 
ment.   899 

CHAPTER  XXV. 

0^9   {rOCKIDINOS    IK   THB    NaTURI    Of   Ap- 

pJals 402  to  411 

I.  P^eedings  in  the  nature  of  appeals 
from  judgment  are,  I.  A  writ  of  attaint ; 
to  impeach  the  verdict  of  a  jury :  which 
of  late  has  been  superseded  by  new  trials, 
n.  A  writ  of  audita  querela;  to  discharge 
a  judgment  by  matter  that  has  since 
happened.  III.  A  writ  ef  error,  from 
one  court  of  record  to  another ;  to  cor- 
rect judgments,  erroneous  in  point  of 
taw,  and  not  helped  by  the  statutes  of 
amendment  and  jeofails 402-406 


2.  Write  of  error  lie,  I.  To  the  coort  of 
King's  Bench,  from  all  inferior  courts  of 
record;  from  the  court  of  Common  Pleas 
at  Westminster;  and  from  the  court  of 
King's  Bench  in  Ireland.  II.  Te  the 
courts  of  Exchequer  Chamber,  from  the 
law  side  of  the  court  of  Exchequer ;  and 
from  proceedings  in  the  court  of  King's 
Bench  by  bill.  III.  To  the  bouse  of 
peers,  from  proceedings  in  the  court  of 
King's  Bench  by  original,  and  on  writs 
of  error ;  and  from  the  several  courts  of 
Exchequer  Chamber Page  406-411 

CHAPTER  XXVL 

Of  ExxoTTTiON 412  to  425 

1.  Execution  is  the  putting  in  force  of  the 
sentence  of  judgment  of  the  law:  which  is 
effected,  L  Where  possession  of  any  here- 
ditament is  recovered ;  by  writ  of  habere 
fadoM  seiemam,  poeteaeUmemj  &c.  II. 
Where  any  thing  is  awarded  to  be  done 
or  rendered ;  by  a  special  writ  for  that 
purpose:  as,  by  writ  of  abatement  in 
case  of  nuisance;  retomo  habendo,  and 
eapiaa in  wUhemam,  in  replevin;  dietringat 
and  eeire  faciae  in  detinue.  III.  Where 
money  only  is  recovered;  by  writ  of, 
1st,  capias  ad  eatiefaeiendum,  against  the 
body  of  the  defendant;  or.  In  default 
thereof,  eeire  fa/doe,  against  his  baiL 
2dly,  fieri  fadae^  against  his  goods  and 
chattels.  8dly,  levari  fadae,  against  his 
goods  and  Uie  profits  of  his  lands, 
ithly,  elegit,  against  his  goods  and  the 
possession  of  his  lands.  6thly,  extendi 
faeiaSj  and  other  process,  on  statutes, 
recognisances,  &c.,  against  his  body, 
lands,  and  goods 412-426 

CHAPTER  XXVIL 

Of  Pbocxidinos  in  the  Coukts  or  Equity 

426  to  466 

1.  Matters  of  equity,  which  belong  to  the 
peculiar  jurisdiction  of  the  court  of 
Chancery,  are,  T,  The  guardianship  of 
infants.  11.  The  custody  of  idiots  and 
lunatics.  III.  The  superintendence  of 
charities.  IV.  Commissions  of  bank- 
rupt  426-428 

2.  The  court  of  Exchequer,  and  the  duchy 
court  of  Lancaster,  have  also  some 
peculiar  causes,  in  which  the  interest 
of  the  king  is  more  immediately  con- 
cerned  '. 42^^29 

8.  Equity  is  the  true  sense  and  sound  in- 
terpretation of  the  rules  of  law,  and, 
as  such,  is  equally  attended  to  by  the 
judges  of  the  courts  both  of  common 
law  and  equity 480^8 

4.  The  essential  differences,  whereby  the 
English    courts   of   equity    are    distin- 

rlshed  fh>m  the  courts  of  law,  are. 
The  mode  of  proof,  by  a  discovery 
on  the  oath  of  the  party ;  which  gives 
a  jurisdiction  in  matters  of  account,  and 
fraud.  II.  The  mode  of  trial ;  by  depo- 
sitions taken  in  any  part  of  the  world. 
III.  The  modeof  relief ;  by  giving  a  more 
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Bpecific  and  eztensiye  remedy  than  ean 
be  liad  in  the  courts  of  law :  as,  by  carry- 
ing agreements  into  execution,  staying 
waste  or  other  injuries  by  ii^unction, 
directing  the  sale  of  encumbered  lands, 
&o.  IV.  The  true  construction  of  secu- 
rities for  money,  by  considering  them 
merely  as  a  pledge.  Y.  The  execution 
of  trusts,  or  second  uses,  in  a  manner 
analogous  to  the  law  of  legal  es- 
tates  Page  486-440 

I.  The  proceedings  in  the  court  of  Chan- 
cery (to  which  those  in  the  Exchequer, 
ko.  yery  nearly  conform)  are,  L  Bill. 
IL  Writ  of  wipcena;  ana  perhaps  in- 
jnaoUon.     IIL  Process     of  contempt; 


yii.,  (ordinarily)  attachment,  attach- 
ment with  proclamations,  commission  of 
rebellion,  serjeant-at-arms,  and  seques- 
tration. lY.  Appearance.  Y.  Demurrer. 
YI.  Plea.  YII.  Answer.  YIII.  Excep- 
tions; amendments;  cross,  or  supplemen- 
tal, bills,  bills  of  reyiyor,  interpleader, 
&c.  IX.  Replication.  X.  Issue.  XL 
Depositions  taken  upon  interrogato- 
ries ;  and  subsequent  publication  there- 
of. XII.  Hearing.  XIII.  Interlocutory 
decree;  feigned  issue,  and  trial;  refer- 
ence   to  the  master,   and  report;    &c. 

XIY.   Final  decree. ^XY.   Rehearing, 

or  bUl  of  reyiew.    XYI.  Appeal  to  par- 
liament  Page  442-468 
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BOOK  IV.*-OF   PUBLIC  WRONGS. 


GHAPTEB  I 

Of  thb  Satubm  or  Cbimis,  and  thbib 
PuBisHMBHT Page  1  to  12 

1.  In  treating  of  public  wrongs  may  l>e 
considered,  L  The  general  nature  of 
erimes  and  punishments.  II.  The  per- 
sons oapable  of  committing  crimes.  III. 
Their  soTeral  degrees  of  ^lilt.  IV.  The 
seyeral  species  of  crimes,  and  their  re- 
spective punishments.  V.  The  means  of 
preTention.  YL  The  method  of  punish- 
ment....«  1 

2.  A  crime,  or  misdemeanour,  is  an  act  com- 
mitted, or  omitted,  in  violation  of  a 
public  law,  either  forbidding  or  com- 
manding it 4 

f  Crimea  are  distinguished  firom  civil 
tiguries,  in  that  they  are  a  breach  and 
violation  of  the  public  rights,  due  to  the 
whole  community,  considered  as  a  com- 
munity       6 

4.  Punishments  may  be  considered  with 
raaard  to,  I.  The  power,  II.  The  end, 
UL  The  measure,— of  their  infliction 7 

6.  The  power,  or  right,  of  inflicting  human 
puaialuiients,  for  natural  crimes,  or  such 
M  aro  mala  in  te,  was  by  the  law  of 
BiknTS  vested  in  every  individual ;  but, 
by  thd  ^ndamental  contract  of  society, 
Is  BOW  tr-nsferred  to  the  sovereign 
power :  in  wSjch  also  is  vested,  by  the 
same  contract,  ,Uie  right  of  punishing 
positive  offences,'  nt  tach  as  are  mala 
prohibita 7 

6.  The  end  of  human  pbnishments  is  to 
prevent  futur4  offences ;  I  By  amending 
the  offender  himself.  H.  ?T  deterring 
others  through  Ms  example.  III.  By 
depriving  him  of  the  power  to  io  future 
mischief - : 11 

1,  The  measure  of  human  punishmti^s 
must  be  determined  by  the  wisdom  ol; 
the  sovereign  power,  and  not  by  any 
uniform  universal  rule :  though  thst  wia-' 
dom  may  be  regulated,  and  assisted,  br 
fertain  general,  equitable  principles. 12 

CHAPTEB  II. 

Or  THB  Pbbsoks  capable  or  ooMMxrrnrQ 
Cbimbs 20  te  M 

I  All  persons  are  capable  of  eommittang 
crimes,  unless  there  be  in  them  a  defect 
of  will ;  for,  to  constitute  a  leg»l  erimo, 
there  must  be  both  a  vicious  will  and  a 
vicious  act 20 

2.  The  will  does  not  concur  willi  the  act, 
L  Where  there  is  a  defect  of  undersUad- 
Ing.  II.  Where  no  win  is  exerted.  III. 
Where  th«  act  is  oonstraiaed  by  force 
and  violence 21 


8.  A  vicious  will  may  therefore  bewanUngy 
in  the  cases  of  I.  Infancy.  IL  Idiocy,  or 
lunacy.  III.  Drunkenness;  which  doth 
not,  however,  excuse.  IV.  Misfortune. 
V.  Ignorance,  or  mistake  of  fact.  VI. 
Compulsion,  or  necessilSf ;  which  is,  Ist, 
that  of  civil  subjection;  2dly,  that  of 
duress /)0rmtiiM;  8dly,  that  of  choosing 
the  least  pernicious  of  two  evils  where 
one  is  unavoidable ;  4thly,  that  of  want 
or  hunger ;  which  is  no  legitimate  ex- 
cuse  Page  22-32 

4.  The  king,  fh>m  his  excellence  and  dig- 
nity, is  idso  incapable  of  doing  wrong....     ^ 

CHAPTER  ni. 

Or  Pbihcipals  akd  Acobssobibb 81  to  ^7 

1.  The  different  degrees  of  guilt  in  crimi- 
nals are,  I.  As  principals.  II.  As  acces- 
sories.     81 

2.  A  principal  in  a  crime  is,  I.  He  wh^ 
commits  the  fact.  II.  He  who  is  pre- 
sent at,  aiding,  and  abetting,  the  com- 
mission      SI 

8.  An  sccessory  is  he  who  doth  not  commit 
the  fact,  nor  is  present  at  the  commis- 
sion, but  is  in  some  sort  ooncemed  there- 
in, either  before  or  after 86 

4.  Accessories  can  only  be  in  petit  treason, 
and  felony :  in  high  treason,  and  misde- 
meanours, all  are  principals 86 

6.  An  accessory  before  the  fact  is  one  who, 
being  absent  when  the  crime  is  committed, 
hath  procured,  counselled,  or  commanded     mm 
anether  to  commit  it W 

6.  An  aosetpory  after  the  fact,  is  where 
a  person,  knowing  a  felony  to  have  been 
committed,  receives,  relieves,  comforts, 
or  assists  the  felon.  Such  accessory  is 
usually  entitled  to  the  benefit  of  clergy ; 
where  the  principal,  and  accessory  ^before 
the  fact,  are  excluded  from  it 87 

CHAPTER  IV. 

Or  OrrBNOBs  against  God  aba  Rblioiob.. 

42  to  6ft 

1 .  Crimes  and  misdemeanours,  cognizable  by 
the  laws  of  England,  are  such  as  more 
immediately  offend,  I.  God,  and  his  holy 
religion.  II.  The  law  of  nations.  III. 
The  king  and  his  government.  IV.  The 
public,  or  commonwealth.  V.  Indivi- 
duals      42 

2.  Crimes  more  immediately  offending  God 
and  religion  are,  I.  Apostasy.  For  which 
the  penalty  is  incapacity,  and  imprison* 
ment.  II.  Heresy.  Penalty  for  one  spo- 
cies  thereof:  the  same.  III.  Offences 
against  the  established  ehureh.  •  -Either 
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by  reyiling  its  ordinances.  Penalties: 
fine ;  depmation ;  imprisonment ;  for- 
feiture.—-Or,  by  non-conformity  to  its 
worship:  Ist,  through  total  irreligion. 
Penalty :  fine.  2dly,  through  Protestant 
dissenting.  Penalty:  suspended(oondition- 
ally)  by  the  toleration  act.  8dly,  through 
popery,  either  in  professors  of  the  popish 
religion,  popish  recusants  conyiot,  or  po- 
pish priests.  Penalties:  incapacity ;  double 
taxes ;  imprisonment ;  fines ;  forfeitures ; 
abjuration  of  the  realm;  judgment  of 
felony,  without  clergy ;  and  judgment  of 
high  treason.  IV.  Blasphemy.  Penalty : 
fine,  imprisonment,  and  corporal  punish- 
ment. V.  Profane  swearing  and  cursing. 
Penalty:  fine,  or  house  of  correction. 
YI.  Witchcraft ;  or,  at  least,  the  pretence 
thereto.  Penalty:  imprisonment,  and 
pillory.  VII.  Religious  impostures.  Pe- 
nalty: fine,  imprisonment,  and  corporal 
punishment.  VIII.  Simony.  Penalties: 
forfeiture  of  double  yalue:  incapacity. 

IX.  Sabbath-breaking.      Penalty:   fine. 

X.  Drunkenness.  Penalty:  fine,  or  stocks. 

XI.  Lewdness.  Penalties:  fine;  impri- 
sonment ;  house  of  correction. Page  48-65 

CHAPTER  V. 

Of  OrmroBS  against  thb  Law  of  Nations 

66  to  78 

1.  The  law  of  nations  is  a  system  of  rules, 
dedueible  by  natural  reason,  and  esta- 
blished by  universal  consent,  to  regulate 
the  intercourse  between  independent 
states '. 66 

2.  In  England,  the  law  of  nations  is  adopt- 
ed, in  its  fcdl  extent^  as  part  of  the  law 

of  the  land 67 

8.  Offences  against  this  law  are  principally 
incident  to  whole  states  or  nations ;  but,  > 
when  committed  by  prirate  subjects,  are 

then  the  objects  of  the  municipal  law 67 

4  Crimes  against  the  law  of  nations,  ani- 
madyerted  on  by  the  laws  of  Englandt  are, 
L  Violation  of  safe-conducts.  II.  In- 
fringement of  the  rights  of  ambassadors. 
Penalty,  in  both :  arbitrary.  IIL  Piracy. 
Penalty:  judgment  of  felony,  without 
elergy 68-78 

CHAPTER  VL 

Or  HiOB  Treason 74  to  92 

1.  Crimes  and  misdemeanours  more  pecu- 
liarly offending  the  king  and  his  govern- 
ment are,  I.  High  treason.  IL  Felonies 
injurious  to  the  prerogative.  III.  Pr<B- 
miifi^     IV.  Other  misprisions  and  oon- 

tempts«*a««»M«. ••  •.•••••• 74 

2  High  treason  may,  according  to  the  sta- 
tute of  Edward  III.,  be  committed,  I.  By 
compassing  or  imagining  the  death  of  the 
king,  or  queen  consort,  or  their  eldest 
■on  and  heir;  demonstrated  by  some  overt 
act  U.  By  violating  the  king's  compa- 
nion, his  eldest  daughter,  or  the  wife  of 
his  eldest  son.  III.  By  some  overt  act  of 
levying  war  against  the  king  in  his  realm. 

IV.  By  adherence  to  the  king*s  enemies. 

V.  By  counterfeiting  the  kingfs  great  or 


privy  sekl.  VI.  By  counterfeiting  the 
king's  money,  or  importing  counterfeit 
money.  VII.  By  killing  the  chancellor, 
treasurer,  or  king's  justices,  in  the  exe- 
cution of  their  offices Page  76-82 

8.  High  treasons,  created  by  subsequent 
statutes,  are  such  as  relate,  I.  To  pa- 
pists: as,  the  repeated  defence  of  the 
pope's  jurisdiction ;  the  coming  from  be- 
yond sea  of  a  natural-bom  popish  priest; 
the  renouncing  of  allegiance  and  recon- 
ciliation to  the  pope,  or  other  foreign 
power.  II.  To  the  coinage  or  other  sig- 
natures of  the  king:  as,  counterfeiting 
(or,  importing. and  uttering  counterfeit) 
foreign  coin,  here  current;  forging  the 
sign-mannal,  privy  signet,  or  privy  seal ; 
falsifying,  &c.  the  current  coin.  IIL 
To  the  I^otestant  succession ;  as,  corre- 
sponding with,  or  remitting  money  to, 
the  late  pretender's  sons;  endeavouring 
to  impede  the  succession;  writing  or 
printing  in  defence  of  any  pretender's 
title,  or  in  derogation  of  the  act  of  settle- 
ment, or  of  the  power  of  parliament  to 
limit  the  descent  of  the  crown 87-9S 

4.  The  punishment  of  high  treason,  in 
males,  is  (generally)  to  be,  I.  Drawn. 
II.  Hanged.  III.  Embowelled  alive.  IV. 
Beheaded.  V.  Quartered.  VI.  The  head 
and  quarters  to  be  at  the  king's  disposaL 
But,  in  treasons  relating  to  the  coin,  only 
to  be  drawn,  and  hang^  till  dead.  Fe- 
males, in  both  cases,  are  to  be  drawn 
and  burned  alive 93 

CHAPTER  VIL 

Or  FsLONiBs  Injuugus  to  ths  Kino's  Pre 
booativi *^i  to  108 

1.  Felony  is  that  offence  which  ocuasions 
the  total  forfeiture  of  lands  or 'goods  at 
common  law :  now  usually  alsypunishable 
with  death,  by  hanging ;  Inless  through 
the  benefit  of  elergy M 

2.  Felonies  injurioii.  ^  the  king's  prero- 
gative (of  which  £'ome  are  within,  others 
without,  clergy^  are,  I.  Such  as  relate  to 
the  coin :  as.  the  wilAil  uttering  of  coun- 
terfeit moPdy,  &c. :  (to  which  head  some 
inferior  "aisdemeanours  affecting  the  coin- 
age m/ty  be  also  referred.)  II.  Conspir- 
ini^'or  attempting  to  kill  a  privy  conn- 
se'lor.  IIL  Serving  foreign  states,  or 
enlisting  soldiers  for  foreign  service.  IV. 
Embezxling  the  king's  armour  or  stores. 
V.  Desertion  from  the  king's  armies,  by 
land  or  sea. 08-lOt 

CHAPTER  VHL 

Or  P&iiMlTNIM 1(»  to  II" 

1.  Prssmunire,  in  its  original  sense,  is  the 
offence  of  adhering  to  the  temporal  power 
of  the  pope,  in  derogation  of  the  regal 
authority.  Penalty:  outlawry,  forfeit- 
ure, and  imprisonment:  which  hath 
since  been  extended  to  some  offences  of  a 
different  natare 101 

2.  Among  thes«  are,   I.  Importing  popish 
trinkets.    II.  Contributing  to/the  main 
tenanoe  of  popish  seminaries  abroad,  or 
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popish  priests  in  Eng^lsncL  III.  Molesting 
the  possessors  of  abbey -lands.  IV.  Act- 
ing ss  broker  in  s  usurious  contract,  for 
more  than  len  per  cent,  Y.  Obtaining  any 
stay  of  proceedings  in  suits  for  monopo- 
lies. YI.  Obtaining  an  exclusive  patent 
.  tar  gunpowder  or  arms.  YII.  Exertion 
of  purveyance  or  pre-emption.  YIIL 
Asserting  a  legislatiTe  authority  in  both 
or  either  house  of  parliament.  IX.  Send- 
ing any  subject  a  prisoner  beyond  sea. 
X.  Refusing  the  oaths  of  allegiance  and 
•  flnpremacy.  XL  Preaching,  teaching,  or 
advised  speaking  in  defence  of  the  right 
of  any  pretender  to  the  crown,  or  in  de- 
rogation of  the  power  of  parliament  to 
limit  the  succession.  XII.  Treating  of 
other  matters,  by  the  assembly  of  peers 
of  Scotland,  convened  for  electing  their 
representatives  in  parliament.  XIII.  Un- 
warrantable undertakings  by  unlawftil 
■nbsoriptions  to  public  funds  ....Page  115-117 

CHAPTER  IX. 
Of  Misfmsiors  akd  Gortbmpts,  iurFBor- 

nO  TUX  KlSQ  AKD  GOVXBNMKNT 119  tO  126 

1.  Misprisions  and  contempts  are  all  such 
high  offences  as  are  under  the  degree  of 
capital 119 

2.  These  are,  I.  Negative,  in  concealing 
what  ought  to  be  revealed.  II.  Positive, 
in  committing  what  ought  not  to  be 
done 119 

t.  Negative  misprisions  are,  I.  Misprision 
of  treason.  Penalty :  forfeiture  and  im- 
prisonment. II.  Misprision  of  felony. 
Penalty:  fine  and  imprisonment.  IIL 
Concealment  of  treasure  trove.  Penalty : 
fine  and  imprisonment ..120-121 

1.  Positive  misprisions,  or  high  misde- 
meanours and  contempts,  are,  I.  Maladmi- 
nistration of  public  trusts,  which  includes 
the  crime  of  peculation.  Usual  penal- 
ties: banishment;  fines;  imprisonment; 
disability.  IL  Contempts  against  the 
king's  prerogative.  Penalty:  fine  and 
imprisonment.  III.  Contempts  against 
his  person  and  government.  Penalty: 
fine,  imprisonment,  and  infamous  corpo- 
ral panishment.  lY.  Contempts  against 
his  title.  Penalties:  fine  and  imprison- 
ment; or,  fine  and  disability  Y.  Con- 
tempts against  his  palaces,  or  courts  of 
justice.  Penalties:  fine;  imprisonment; 
eorporal  punishment ;  loss  of  right  hand ; 
forfeiture. 121-126 

CHAPTER  X. 

Of  OrFBRoxs  aoaihst  Publio  Justiok.... 

127  to  141 

1  Crimes  especially  affecting  the  common- 
wealth are  offences,  L  Against  the  pub- 
lic justice,  n.  Against  the  publio  peace. 
TIL  Against  the  publio  trade.  FY. 
Against  the  public  health.  Y.  Against 
the  publio  police,  or  economy 127 

2.  Offences  against  the  public  Justice  are, 
L  £mbesxl&g,  or  vaoating,  records*  and 
personating  others  in  courts  of  justice. 
Penalty:    judgment  of  felony,   usually 


without  clergy.  11.  Compelling  prison- 
ers to  become  approvers.  Penalty :  judg- 
ment of  felony.  III.  Obstructing  the 
execution  of  process.  lY.  Escapes.  Y. 
Breach  of  prison.  YI.  Rescue. — Which 
four  may  (according  to  the  circumstances) 
be  either  felonies,  or  misdemeanours  pun* 
ishable  by  fine  and  imprisonment.  YIL 
Returning  from  transportation.  This  is 
felony,  without  clergy.  YIII.  Taking  re- 
wards to  help  one  to  his  stolen  goods. 
Penalty :  the  same  as  for  the  theft.  IX* 
Receiving  stolen  goods.  Penalties :  trans- 
portation; fine;  and  imprisonment.  X. 
Theftbote.  XI.  Common  barretry,  and 
suing  in  a  feigned  name.  XII.  Mainten- 
ance. XIII.  Champerty.  Penalty,  in 
these  four:  fine  and  imprisonment.  XIY. 
Compounding  prosecutions  on  penal  sta- 
tutes. Penalty:  fine,  pillory,  and  dis- 
ability. XY.  Conspiracy ;  and  threats  of 
accusation  in  order  to  extort  money,  &o. 
Penalties:  the  villenous  judgment ;  fine; 
imprisonment ;  pillory ;  whipping ;  trans- 
portation. XYI.  Peijury,  and  suborna- 
tion thereof.  Penalties:  infamy;  impri- 
sonment; fine,  or  pillory;  and  sometimes 
transportation,  or  house  of  correction. 
XYII.  Bribery.  Penalty:  fine,  and  im- 
prisonment. XYIIL  Embracery.  Pe- 
nalty: infamy,  fine,  and  imprisonment. 
XIX.  False  verdict.  Penalty :  the  judg- 
ment in  attaint  XX.  Negligence  of  pub- 
lic officers,  &c.  Penalty:  fine  and  for- 
feiture of  the  office.  XXI.  Oppression 
by  the  magistrates.  XXII.  Extortion  of 
officers.  Penalty,  in  both :  imprisonment, 
fine,  and  sometimes  forfeiture  of  the 
office 128-141 

CHAPTER  XI.   • 

Of  OrrKNOis  aoaikst  thb  Publio  Piace.  ... 

142  to  168 

1.  Offences  against  the  public  peace  are, 
L  Riotous  assemblies  to  the  number  of 
twelve.  II.  Appearing  armed,  or  hunt- 
ing, in  disguise.  III.  Threatening,  or 
demanding  any  valuable  thing,  by  letter. 
All  these  are  felonies,  without  clergy. 
lY.  Destroying  of  turnpikes,  &c.  Penal- 
ties :  whipping ;  imprisonment ;  judgment 
of  felony,  with  and  without  clergy.  Y. 
Affrays.  YI.  Riots,  routs,  and  unlawM 
assemblies.  YII.  Tumultuous  petition- 
ing. Yin.  Forcible  entry  and  detainer. 
Penalty,  in  all  four :  fine,^d  imprison* 
ment.  IX.  Going  unusually  armed.  Pe- 
nalty :  forfeiture  of  arms,  and  imprison* 
ment.  X.  Spreading  false  news.  Penal- 
ty: fine,  and  imprisonment  XI.  Pre- 
tended prophecies.  Penalties:  fine;  impri- 
sonment ;  and  forfeiture.  XII.  Challenges 
to  fight.  Penalty:  fine,  imprisonment, 
and  sometimes  forfeiture.  XIII.  Libels. 
Penalty :  fine,  imprisonment,  and  corporal 
punishment 142-I0¥ 

CHAPTER  XIL 

Of  Offenobs  aoaivst  Public  Tbadb...154  to  1  fiV 
1.  Offences  against  the  publio  trade  are, 
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L  OwUng.    Penalties :  fines ;  forfeitares ; 
imprisonment ;  loss  of  left  hand ;  trans- 

Sortation;  judgment  of  felony.  U. 
muggling.  Penalties:  fines;  loss  of 
goods ;  judgment  of  felony,  without  oler^ 
gy.  III.  Fraudulent  bankruptcy.  Pe- 
nalty :  judgment  of  felony,  without  clergy. 
lY.  Usury.  Penalty :  fine  and  imprison- 
ment, y.  Cheating.  Penalties:  fine; 
imprisonment;  pillory;  tumbrel;  whip- 
ping, or  other  corporal  punishment; 
transportation.  VI.  Forestalling.  YII. 
Begrating.  VIIl.  Engrossing.  Penal- 
ties, for  all  three :  loss  of  goods ;  fine ; 
imprisonment;  pillory.  IX.  Monopolies, 
and  combinations  to  raise  the  price  of 
commodities.  Penalties:  fines;  imprison- 
ment ;  pillory ;  loss  of  ear ;  infamy  ;  and, 
sometimes,  the  pains  of  prmmmxrt,  X. 
Exercising  a  trade,  not  haying  served  as 
apprentice.  Penalty:  fine.  XI.  Trans- 
porting, or  residing  abroad,  of  artificers. 
Penalties:  fine;  imprisonment;  forfeiture; 
incapacity ;  becoming  aliens Page  164-160 

CHAPTEB  Xin. 

Off  OfFSHOIS  AGAINST  THI  PUBUO  HbALTH, 
AHD  AGAINST  THE  PUBLIO  POLICS  OB 
ECONOMT 161  to  176 

I.  OlTences  against  the  public  health  are, 
I.  Irregularity  in  time  of  the  plague  or 
of  quarantine.  Penalties:  whipping; 
Judgment  of  felony,  with  and  without 
clergy.  II.  Selling  unwholesome  provi- 
sions. Penalties:  amercement;  pillory; 
fine;  imprisonment;  abjuration  of  the 
town 161-162 

i.  Oifences  against  the  public  police  and 
economy,  or  domestic  order  of  the  king- 
dom, are,  I.  Those  relating  to  clandestine 
and  irregular  marriages.  Penalties :  judg^ 
ment  of  felony,  with  and  without  clergy. 
XL  Bigamy  or  (more  properly)  polygamy. 
Penalty :  judgment  of  felony.  III.  Wan- 
dering, by  soldiers  or  mariners.  IV.  Be- 
maining  in  England  by  Egyptians,  or 
being  in  their  fellowship  one  month. 
Both  these  are  felonies,  without  clergy. 
V.  Common  nuisances:  1st,  by  annoy- 
ances or  pnrprestures  in  highways,  bridg- 
es, and  rivers;  2dly,  by  offensive  trades 
and  manufactures;  8dly,  by  disorderly 
houses;  4thly,  by  lotteries;  6thly,  by 
cottages ;  6thly,  by  fireworks^  7thly,  by 
eave^opping.  Penalty,  in  all:  fine. 
8thly,  by  conunon  scolding.  Penalty: 
the  eucking-stool.  VI.  Idleness,  dis- 
onler,  vagrancy,  and  incorrigible  roguery. 
Penalties:  imprisonment;  whipping;  judg- 
ment of  felony.  VIL  Luxury  in  diet 
Penalty:  discretionary.  VIII.  Oaming. 
Penalties :  to  gentlemen,  fines ;  to  others, 
fine  and  imprisonment ;  to  cheating  games- 
ters, fine,  infamy,  and  the  corpond  pains 
of  peijury.  IX.  Destroying  the  game. 
Penalties:  fines,  and  corporal  punish- 
ment   - 162-176 

CHAPTEB  XIV. 

Jff  HoMioiDB 176  to  208 

1  CrhMB  especially    affecting  individuals 


are,  I.  Against  their  persons.  11.  Against 
their  habitations.  III.  Against  their  pro- 
perly  ...PagelYtt 

2.  Crimes  against  the  persons  of  individuals 
are,  L  By  homicide,  or  destroying  life. 
II.  By  other  corporal  injuries 177 

8.  Homicide  is,  I.  Justifiable.  IL  Excusa- 
ble.    III.  Felonious 178 

4.  Homicide  is  justifiable,  L  By  necessity, 
and  command  of  law.  IL  By  permission 
of  Uw:  1st,  for  the  furtherance  of  publie 
justice;  2dly,  for  prevention  of  some  for- 
cible felony 17S 

6.  Homicide  is  excusable,  L  Per  w/ortunium, 
or  by  misadventure.  IL  Se  defendendo, 
or  self-defence,  by  chance-medley.  Pe- 
nalty, in  both :  forfeiture  of  goods;  which 
however  is  pardoned  of  course 182 

6.  Felonious  homicide  is  the  killing  of  a 
human  creature  without  justification  or 
excuse.     This  is,   I.   Killing  one's  selfl 

IL  Killing  another 188 

7.  Killing  one's  self,  or  self-murder,  is  where 
one  deliberately,  or  by  any  unlawflil  ma- 
licious act,  puts  an  end  to  his  own  life. 
This  is  felony ;  punished  by  ignominious 
burial,  and  forfeiture  of  goods  and  cha^ 
tels 189 

8.  Killing  another  is,  L  Manslaughter.  IL 
Murder 190 

9.  Manslaughter  is  the  unlawful  killing  of 
another;  without  malice,  express  or  im- 
plied. This  is  either,  L  Voluntary,  upon 
a  sudden  heat.  II.  Involuntary,  in  the 
commission  of  some  unlawful  act.  Both 
are  felony,  but  within  clergy ;  except  in 
the  case  of  stabbing ••..••.••.... .........  191 

10.  Murder  is  when  a  person  of  sound  me- 
mory and  discretion  unlawAilly  killeth 
any  reasonable  creature,  in  being  and 
under  the  king's  peace ;  with  malice  afore- 
thought, either  express  or  implied.  This 
is  felony,  without  clergy ;  punished  with 
speedy  death,  and  hanging  in  chains  or 
dissection 194 

11.  Petit  treason  (being  an  aggravated 
degree  of  murder)  is  where  the  servant 
kiUs  his  master,  the  wife  her  husband, 
or  the  ecclesiastic  his  superior.  Penalty: 
in  men,  to  be  drawn  and  hanged;  in 
women,  to  be  drawn  and  burned 208 

CHAPTEB  XV. 

Of  OtTXNOXS  AGAINST  THB  PXBSONS  OT  In- 
DITIDUALS 206  to  219 

1.  Crimes  affecting  the  persons  of  indivi- 
duals, by  other  corporal  injuries  not 
amounting  to  homicide,  are,  L  Mayhem ; 
and  also  shooting  at  another.  Penalties: 
fine ;  imprisonment ;  judgment  of  felony, 
without  clergy.  II.  Forcible  abduction, 
and  marriage  or  defilement,  of  an  heiress; 
which  is  felony:  also,  stealing,  and  de- 
flowering or  marrying,  any  woman-child 
under  the  age  of  sixteen  years ;  for  which 
the  penalty  is  imprisonment,  fine,  and 
temporary  forfeiture  of  her  lands.  IIL 
Bape;  and  also  carnal  knowledge  of  a 
woman-child  under  the  age  of  ten  years. 
IV.  Buggery,  with  man  or  beast.  Botli 
these  are  felonies,  without  clergy.    V- 
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Auaalt  VI.  Battery ;  especially  of  cler- 
gymen. VII.  Wounding.  Penalties,  in 
all  tiiree :  fine ;  imprisonment ;  and  other 
corporal  puuiabment.  VIII.  False  im- 
prisonment. Penalties:  fine;  imprison- 
ment; and  (in  some  atrocious  cases) 
the  pains  of  prmmunire^  and  incapacity 
of  office  or  pardon.  IX.  Kidnapping,  or 
forcibly  stealing  away  the  king's  sub- 
jects. Penalty:  fine;  imprisonment; 
and  pillory Page  206-219 

CHAPTEB  XVL 

CV  OriBNCBS  AOAIKST  THS  HABITATIONS  Of 

IjmrviDUALs : 220  to  222 

]    Crimes  affecting  the  habitations  of  indi- 

Tidnalsare,  I.  Arson.     II.  Burglary 220 

2.  Arson  is  the  malicious  and  wilful  burn- 
ing of  the  house,  or  out-house,  of  an- 
other man.  This  is  felony;  in  some 
mees  within,  in  others  without,  clergy ...  220 
B.  Burglary  is  the  breaking  and  entering, 
by  night,  into  a  mansion-house,  with 
intent  to  commit  a  felony.  This  is  fe- 
lony, without  clergy 222 

CHAPTEB  XVIL 

Or  Qnavcxs  aoaust  Putatb  Pbopirtt.. 

229  to  247 

1.  Climes  affecting  the  prirate  property  of 
indiTiduals  are,  I.  Larceny.  II.  Mali- 
cious mischief.     IIL  Forgery 229 

2.  Larceny  is,  I.  Simple.  IL  Mixed,  or 
eorapound 229 

t.  Simple  larceny  is  the  felonious  taking, 
and  carrying  away,  of  the  personal 
goods  of  another.  And  it  is,  L  Grand 
larceny;  being  aboTO  the  Talue  of 
iwelTepence.  "Which  is  felony ;  in  some 
eases  within,  in  others  without,  clergy. 
IL  Petit  larceny ;  to  the  value  of  tweWe- 
pence  or  under.  Which  is  also  felony, 
bat  not  capital;  being  punished  with 
whipping,  or  transportation 229 

4.  Mixed,  or  compound,  larceny,  is  that 
wherein  the  taking  is  accompanied  with 
the  aggraTation  of  being,  L  From  the 
house.    II.  From  the  person 289 

6.  Larcenies  from  the  house,  by  day  or 
night,  are  felonies  without  clergy,  when 
they  are,  I.  Larcenies,  above  twelre- 
pence,  from  a  church ;-— or  by  breaking 
s  tent  or  booth  in  a  market  or  fair,  by 
day  or  night,  the  owner  or  his  family 
Mng  therein ; — or  by  breaking  a  dwell- 
ing-house by  day,  any  person  being 
therein; — or  from  a  dwelling-house  by 
day.  without  breaking,  any  person 
therein  being  put  in  fear; — or  from  a 
dwelling-house  by  night,  without  br«Ak- 
ing,  the  owner  or  his  fkmily  being 
therein,  and  put  in  fear.  II.  Larce- 
nies of  five  shillings,  by  breaking  the 
dwelling-house,  shop,  or  warehouse, 
by  day,  though  no  person  be  therein; 
or  by  prirately  stealing  in  any  shop, 
warehouse,  coach-house,  or  stable,  by 
day  or  night,  without  breaking,  and 
Chough  no  person  be  therein.  III. 
Larcenies,   of  forty    shillings,    from   a 

Vol.  IL— B 


dwelling-house  or  its  out-houses,  without 
breaking,  and  though  no  person  be 
therein Page  289 

6.  Larceny  from  the  person  is,  I.  By  pn 
▼ately  stealing  from  the  person  of  an« 
other,  aboTe  the  Talue  of  twelvepence. 
II.  By  robbery;  or  the  felonious  and 
forcible  taking,  from  the  person  of  an- 
other, goods  or  money  of  any  value, 
by  putting  him  in  fear.  These  are  both 
felonies  without  clergy.  An  attempt  to 
rob  is  also  felony 241 

7.  Malicious  mischief,  by  destroying  dikes, 
goods,  cattle,  ships,  garments,  fish- 
ponds, trees,  woods,  churches,  chapels, 
meeting-houses,  houses,  out- houses, 
corn,  hay,  straw,  sea  or  river  banks, 
hop-binds,  coal-mines,  (or  engines  there- 
unto belonging,)  or  any  fences  for  en- 
closures by  act  of  parliament,  is  felony, 
and,  in  most'  cases,  without  benefit  of 
clergy 248 

8.  Forgery  is  the  fraudulent  making  or 
alteration  of  a  writing,  in  pr^udlce  of 
another's  right.  Penalties :  fine ;  impri- 
sonment; pillory;  loss  of  nose  and  ears: 
forfeiture ;  judgment  of  felony,  without 
clergy 247 

CHAPTEB  XVIIL 

Or  THB  Mbams  or  pbbtbktimo  OrrBNOBs... 

251  to  266 

1.  Crimes  and  misdemeanours  may  be  pre- 
vented by  compelling  suspected  persons 
to  give  security:  which  is  effected  by 
binding  them  in  a  conditional  recogni- 
zance to  the  king,  taken  in  court,  or  by 

a  magistrate  out  of  court 261 

2.  These  recognisances  may  be  conditioned, 
I.  To  keep  the  peace.  IL  To  be  of  the 
good  behaviour 262 

8.  They  may  be  taken  by  any  justice  or 
conservator  of  the  peace,  at  his  own  dis- 
cretion ;  or  at  the  request  of  such  as  are 
entitled  to  demand  the  same 268 

4.  All  persons,  who  have  given  sufficient 
cause  to  apprehend  an  intended  breach 
of  the  peace,  may  be  bound  over  to  keep 
the  peace;  and  all  those  that  be  not  of 
good  fame  may  be  bound  to  the  good 
behaviour;  and  may,  upon  reftisal  in 
either  case,  be  committed  to  gaoL 266 

CHAPTEB  XIX. 

Ov  CouBTs  OF  A  Cbimihal  Jubisdictioh... 

I  268  to  277 

1.  In  the  method  of  punishment  may  bo 
considered,  I.  The  several  courts  of  cri- 
minal jurisdiction.  II.  The  soveral  pro- 
ceedings therein 26b 

2.  The  criminal  courts  are,  I.  Those  of  a 
public  and  general  jurisdiction  through- 
out the  realm.  II.  Those  of  a  private 
and  special  jurisdiction 2l>R 

8.  Public  criminal  courts  are,  I.  The  high 
court  of  parliament;  which  proceeds 
by  impeachment.  II.  The  court  of  the 
lord  high  steward ;  and  the  court  of  the 
king  in  full  parliament :  for  the  trial  of 
capitally-indicted  peers.    III.  The  conn 


will 
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of  King's  Bench.  lY.  The  court  of  chi- 
valry. V.  The  court  of  admiralty,  under 
the  king*8  commission.  VI.  The  courts 
of  oyer  and  terminer  and  general  gaol- 
delivery.  VII.  The  court  of  quarter- 
sessions  of  the  peace.  VIIL  The  she- 
riflPs  toum.  IX.  The  court-leet.  X. 
The  court  of  the  coroner.     XL  The  court 

of  the  clerk  of  the  market Page  268-276 

i.  Private  criminal  courts  are,  I.  The  court 
of  the  lord  steward,  &c.  by  statute  of 
Henry  VII.  II.  The  court  of  the  lord 
•toward,  &c.  by  statute  of  Henry  VIII. 

III.  The  university  courts 276-277 

CHAPTER  XX. 

Or  SuMMABT  CoMyiOTioNS 280  to  288 

1.  Proceedings  in  criminal  courtr  are,  I. 
Summary.     II.  Regular 280 

2.  Summary  proceedings  are  such,  where- 
by a  man  may  be  convicted  of  divers 
offences,  without  any  formal  process  or 
jury,  at  the  discretion  of  the  judge  or 
judges  appointed  by  act  of  parliament, 

or  common  law 280 

8.  Such  are,  I.  Trials  of  offences  and  frauds 
against  the  laws  of  excise  and  other 
branches  of  the  king's  revenue.  II.  Con- 
victions before  justices  of  the  peace  upon 
a  variety  of  minute  offences,  chiefly 
against  the  public  police.  III.  Attach- 
ments for  contempts  to  the  superior 
courts  of  justice 281-288 

CHAPTER  XXI. 

Of  Arkssts 289  to  296 

'«  Regular  proceedings  in  the  courts  of 
common  law,  are,  L  Arrest.  II.  Com- 
mitment   and    bail.      III.    Prosecution. 

IV.  Process.  V.  Arraignment,  and  ita 
incidents.  VL  Plea  and  issue.  VII. 
Trial    and    conviction.      VIIL    Clergy. 

IX.  Judgment,    and    its    consequences. 

X.  Reversal  of  judgment.     XI.  Reprieve, 

or  pardon.     XII.  Execution 289 

2.  An  arrest  is  the  apprehending,  or  re- 
straining, of  one's  person,  in  order  to 
be  forthcoming  to  answer  a  crime  where- 
of one  is  accused  or  suspected 289 

8.  This  may  be  done,  I.  By  warrant.  II. 
By  an  officer,  without  warrant.  III. 
By  a  private  person,  without  warrant. 
IV.  By  hue  and  cry 289-296 

CHAPTER  XXIL 

Op  Ookkitkbrt  and  Bail. 296  to  299 

1.  Commitment  is  the  confinement  of  one's 
person  in  prison  for  safe  custody  by 
warrant  from  proper  authority ;  unless, 
in  bailable  offences,  he  puts  in  sufficient 
bail,  or  security  for  his  future  appear- 
ance    296 

2.  The  magistrate  is  bound  to  take  reason- 
able bail,  if  offered ;  unless  the  offender 

be  not  bailable 296 

8.  Such  are,  I.  Persons  accused  of  treason ; 
or,  11.  Of  murder;  or,  IIL  Of  man- 
slaughter, by  indictment ;  or  if  the  pri- 
soner was  clearly  the  slayer.     IV.  Pri- 


son-breakers, when  committed  for  felony. 
V.  Outlaws.  VI.  Those  who  have  ab- 
jured the  realm.  VII.  Approvers,  and 
appellees.  VIII.  Persons  taken  with  the 
mainour.  IX.  Persons  accused  of  arson 
X.  Excommunicated  persons Page298 

4.  The  magistrate  may,  at  his  discretion, 
admit  or  not  admit  to  bail  persons  not 
of  good  fame,  charged  with  other  felo- 
nies, whether  as  principals  or  as  ac- 
cessories   299 

6.  If  they  be  of  good  fame,  he  is  bound  to 
admit  them  to  bail 299 

6.  The  court  of  King's  Bench,  or  its  judges 
in  time  of  vacation,  may  bail  in  any  case 
whatsoever 299 

CHAPTER  XXIIL 

Of  TBI  SBTBSAL  MODBS  Of  PrOSBOUTIOH.... 

801  to  812 

1.  Prosecution,  or  the  manner  of  accusing 
offenders,  is  either  by  a  previous  finding 
of  a  grand  jury,  as,  I.  By  presentment. 
11.  By  indictment.  Or,  without  such 
finding.  III.  By  information.  IV.  By 
appeal. 801 

2.  A  presentment  is  the  notice  taken  by  a 
grand  jury  of  any  offence,  from  their  own 
knowledge  or  observation 801 

8.  An  indictment  is  a  written  accusation  of 
one  or  more  persons  of  a  crime  or  mis- 
demeanour, preferred  to,  and  presented 
on  oath  by,  a  grand  jury ;  expressing, 
with  sufficient,  certainty,,  the  person, 
time,  place,  and  offence 802 

4.  An  information  is,  I.  At  the  suit  of  the 
king  and  a  subject,  upon  penal  statutes. 
II.  At  the  suit  of  the  king  only.  Either, 
1.  Filed  by  the  attomey-genen^l  ex  officio^ 
for  such  misdemeanours  as  affect  the 
king's  person  or  government ;  or,  2.  Filed 
by  the  master  of  the  crown-office  (with 
leave  of  the  court  of  King's  Bench)  at  the 
relation  of  some  private  subject,  for  other 
gross  and  notorious  misdemeanours.  All 
differing  from  indictments  in  this:  that 
they  are  exhibited  by  the  informer,  or 
the  king's  officer,  and  not  on  the  oath  of 
a  grand  jury ......807-blX 

6.  An  appeal  is  an  accusation,  or  suit, 
brought  by  one  private  subject  against 
another,  for  larceny,  rape,  mayhem, 
arson,  or  homicide :  which  the  king  can- 
not discharge  or  pardon,  but  the  party 
alone  can  release 812 

CHAPTER  XXIV. 

Or  Pboobss  upon  ah  Indiotmbvt 818  to  820 

1.  Process  to  bring  in  an  offender,  when 
indicted  in  his  absence,  is,  in  misde- 
meanours, by  vfRtrtf  facUu^  distress  infi- 
nite, and  capiat;  in  capital  crimes,  by  eo- 
piaM  only ;  and,  in  both,  by  outlawry  ...818-820 

2.  During  this  stage  of  proceedings,  the 
indictment  may  be  removed  into  the 
court  of  King's  Bench  from  any  inferior 
jurisdiction,  by  writ  of  certiorari  faeiat : 
and  cogniiance  must  be  claimed  in  places 

of  exclusive  jurisdiction. ••   ..  «)20 
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CHAFTEB   XXy. 

Or  AjBaAlONMBKT.  AND  ITS  IHCIOBNTS 

Page  821-381 

1.  Arraignment  is  the  calling  of  the  pri- 
soner to  the  bar  of  the  court,  to  answer 
the  matter  of  the  indictment. 821 

2.  Incident  hereunto  are,  I.  The  standing 
mate  of  the  prisoner ;  for  which,  in  petit 
treason,  and  felonies  of  death,  he  shall 
ondergo  the  peine  forU  et  dure,  IL  His 
confession:  which  is  either  simple;  or  by 
way  of  approTcmenL 824-881 

CHAPTER  XXVL 

yw  PlSA,  AMD  IflSUB 882  to  841 

I.  The  pleas  or  defensire  matter  alleged  by 
the  prisoner,  may  be,  I.  A  plea  to  the 
jurisdiction.  II.  A  demurrer  in  point  of 
law.  III.  A  plea  in  abatement.  lY.  A 
special  plea  in  bar :  which  is,  1st,  autre" 
foUe  acquit;  2dly,  autrefoiU  convict;  8dly, 
autre/oits  attaint;   4thly,  a  pardon.     V. 

The  general  issue,  not  guilty 882-841 

2  Hereupon  issue  is  joined  by  the  clerk  of 
the  arraigns  on  behalf  of  the  king 841 

CHAPTER  XXVIL 

Of  Tbial,  akd  Contiotion «.842to868 

1.  Trials  of  offences,  by  the  laws  of  Eng- 
land, were  and  are,  I.  By  ordeal,  of  either 
fire  or  water.  II.  By  the  corsned.  BoUi 
these  haTe  been  long  abolished.  III.  By 
battel,  in  appeals  and  approvements.  IV. 
By  the  peers  of  Great  Britain.  V.  By 
jury 842-849 

Z.  The  method  and  process  of  trial  by  jury 
is,  I.  The  impanelling  of  the  jtiry.  IL 
Challenges:  1st,  for  cause;  2dly,  pe- 
remptory. III.  TaUe  de  circumstantiime. 
£V.  The  oath  of  the  jury.  V.  The  evi- 
dence. VL  The  verdict,  either  general 
or  special 850-861 

8.  Conviction  is  when  the  prisoner  pleads, 
or  is  found,  guilty :  whereupon,  in  felo-  ' 
nies,   the  prosecutor  is  entitled  to,    I. 
His    expenses.     II.  Restitution    of   his 
goods 861-868 

CHAPTER  XXVni. 

Or  THB  Bbnbfit  of  Clbrot 866  to  874 

1.  Clergy,  or  the  benefit  thereof,  was  ori- 
ginally derived  fh>m  the  usurped  juris- 
diction of  the  popish  ecclesiastics;  but 
hath  since  been  new-modelled  by  several 
statutes 865 

2.  It  is  an  exemption  of  the  clergy  from  any 
other  secular  punishment  for  felony 
than  imprisonment  for  a  year,  at  the 
oourt's  discretion;  and  it  is  extended 
likewise,  absolutely,  to  lay  peers,  for  the 
first  offence ;  and  to  all  lay  commoners, 
for  the  first  offence  also,  upon  condition 
of  branding,  imprisonment,  or  transporta- 
tion  - « 871 

H  All  felonies  ve  entitled  to  the  benefit  of 
clergy,  except  such  as  are  now  ousted  by 
particular  statutes 872  | 


4.  Felons,  on  receiving  the  benefit  of  clergy 
(though  they  forfeit  their  goods  to  th 
crown,)  are  discharged  of  idl  clergyabl 
felonies  before  committed  and  restorer 
In  all  capacities  and  credits Pag 

CHAPTER  XXIX. 

Of  Juoombvt;  and  its  Covsxqubnobs 

8761 

1.  Judgment  ^un.ess  any  matter  be  offeree 
in  arrest  tnereof)  follows  upon  convic 
tion;  being  the  pronouncing  of  that  pun 
ishment  which  is  expressly  ordained  bj 
law I 

2.  Attainder  of  a  criminal  is  the  immediate 
consequence,  I.  Of  having  judgment  o: 
death  pronounced  upon  him.  II.  0 
outlawry  for  a  capital  offence 

8.  The  consequences  of  attainder  are,  I 
Forfeiture  to  the  king.  IL  Corruptioi 
of  blood , 

4.  Forfeiture  to  the  king  is,  I.  Of  rea 
estates,  upon  attainder: — in  high-trea 
son,  absolutely,  till  the  death  of  the  lat< 
pretender's  sons; — ^in  felonies,  for  th< 
king's  year,  day,  and  waste ; — ^in  mispri' 
sion  of  treason,  assaults  on  a  judge,  oi 
battery  sitting  the  courts ;  during  the  Ufi 
of  the  offender.  II.  Of  personal  estates, 
upon  conviction;  in  all  treason,  mispri' 
sion  of  treason,  felony,  excusable  homi< 
cide,  petit  larceny,  standing  mute  upon 
arraignment,  the  above-named  contempt! 
of  the  king's  courts,  and  flight 88] 

5.  Corruption  of  blood  is  an  utter  extinc- 
tion of  all  inheritable  quality  therein: 
so  that,  after  the  king's  forfeiture  is  firsi 
satisfied,  the  criminal's  lands  escheat  to 
the  lord  of  the  fee;  and  he  can  nevei 
afterwards  inherit,  be  inherited,  oi 
have  any  inheritance  derived  through 
him 888 

CHAPTER  XXX. 

Or  Kbvbbsal  or  Judombnt 890  ti 

1.  Judgments,  and  their  consequences,  ma^ 
be  avoided,  I.  By  falsifying,  or  reversing, 
the  attainder.  II.  By  reprieve,  or  par- 
don  

2.  Attainders  may  be  falsified,  or  reversedi 

I.  Without  a  writ  of  error;  for  mattei 
dehort  the  record.  II.  By  writ  of  error ; 
for  mistakes  in  the  judgment,  or  record. 
III.  By  act  of  parliament;  for  fa- 
vour  890 

8.  When  an  outlawry  is  reversed,  the  party 
is  restored  to  the  same  plight  as  li 
he  had  appeared  upon  the  capias. 
When  a  judgment  on  conviction  is  re- 
versed, the  party  stands  as  if  nevei 
accused 

CHAPTER  XXXL 

Or  Rbfbibvb  and  Pabdon 894 1 

1.  A  reprieve  is  a  temporary  suspension 
of  the  judgment^   I.  Fx  arbitrio  judicie, 

II.  Ex  necessitate  legis;    for  pregnancy. 
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insanity,  or  the  trial  of  identity  of  per- 
son, which  must  always  be  tried  m- 
MUmUr. ^ Page  894-^96 

2.  A  pardon  is  a  permanent  aroider  of  the 
judgment  by  the  king*s  migesty  in  of- 
fences againsi  his  crown  and  dignity ; 
drawn  in  due  form  of  law,  allowed  in 
open  court,  and  thereby  making  the 
offender  a  new  man 896 

f  The  king  cannot  pardon,  I.  Impri- 
sonment of  the  subject  beyond  the 
seas.  II.  Offences  prosecuted  by  ap- 
peal III.  Common  nuisances.  Iv.  Ctf- 
fenoes  against  popular  or  penal  statutes, 
•after  ii^ormation  brought  by  a  sub- 
Jaet.    Nor  is  his  pardon  pleadable  to 


an  impeachment    by  the    commons   in 
parliament Page  89H 

CHAPTER  XXXII. 

Of  EzscimoN 40b 

1.  Execution  is  the  completion  of  human 
punishment,  and  must  be  strictly  per- 
formed in   the  manner  which  the  law 

directs 40? 

2.^The  warrant  for  execution  is  sometimes 
under  the  hand  and  seal  of  the  Judge ; 
sometimes  by  writ  from  the  king ;  some- 
times by  rule  of  court ;  but  commonly  by 
the  judge's  signing  the  calendar  of  pri- 
soners, with  their  separate  judgments  in 
tho  Buapn. ^ 408 
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THE  LAWS  OF  ENGLAND. 


BOOK  THE  THIRD. 


CHAPTER  I. 


OF  THE  REDRESS  OP  PRIVATE  WRONGS  BY  THE  MERE 

ACT  OF  THE  PARTIES. 

At  the  opening  of  these  commentarie8,(a)  municipal  law  waa  in  general 
lefinod  to  be,  '^  a  role  of  civil  conduct,  prescribed  by  the  supreme  power  in  a 
state,  commanding  what  is  right,  and  prohibiting  what  is  wrong.''(6)  From 
hence  therefore  it  followed,  that  the  primary  objects  of  the  law  are  the  esta* 
blishment  of  rights,  and  the  prohibition  of  wrongs.  And  this  occasioned((;)  the 
distribution  of  these  collections  into  two  general  heads ;  under  the  former  of 
which  we  have  already  considered  the  rights  that  were  defined  and  established, 
and  under  the  latter  are  now  to  consider  the  wrongs  that  are  forbidden  and 
rediessed,  by  the  laws  of  England. 

^In  the  prosecution  of  the  first  of  these  inquiries,  we  distin^shed  p^ 
rights  into  two  sorts :  first,  such  as  concern,  or  are  annexed  to,  the  per-  ^ 
sons  of  men,  and  are  then  called  ^'ura  personarumy  or  t?ie  rights  of  persons;  which, 
together  with  the  means  of  acquiring  and  losing  them,  composed  the  first  book 
of  these  commentaries :  and  secondly,  such  as  a  man  may  acquire  over  external 
objects,  or  things  unconnected  with  his  person,  which  are  called  jura  rerum,  or 
the  rights  of  things :  and  these,  with  the  means  of  transferring  them  from  man 
to  man,  were  the  subject  of  the  second  book^  I  am  now  therefore  to  proceed 
to  the  consideration  of  wrongs ;  which  for  the  most  part  convey  to  us  an  idea 
merely  negative,  as  being  nothing  else  but  a  privation  of  ri^nt.  For  which 
reason  it  was  necessary,  that  before  we  entered  at  all  into  the  discussion  of 
wrongs,  we  should  entertain  a  clear  and  distinct  notion  of  rights :  the  contem- 
plation of  what  is  jus  being  necessarily  prior  to  what  may  be  termed  injuria^ 
and  the  definition  o£  fas  precedent  to  that  of  nefas. 

Wrongs  are  divisible  into  two  sorts  or  species:  private  wrongs  and  public 
fffrongs.  The  former  are  an  infringement  or  privation  of  the  private  or  civil 
rights  belonging  to  individuals,  considered  as  individuals;  and  are  thereupon 
frequently  termed  civU  injuries :  the  latter  are  a  breach  and  violation  of  puolio 
rights  and  duties,  which  affect  the  whole  community,  considered  as  a  com- 
nmnity ;  and  are  distinguished  by  the  harsher  appellation  of  crimes  and  misde' 

(•)I]itn)d.iSL  (•)BoakLGh.l. 

(*>  SameKo  JuaUu  iubem  Tumata^  et  prcMbent  eontraHa. 
Gte.ll.    FhiU^AZ^  Bract.  1. 1,  a  8. 

^  I  imagine  this  to  be  a  miBquotation  of  the  following  passage: — ''Est  enim  lex  nihil 
aliud,  nisi  recta  et »  numine  Deorum  tracts  ratio,  ijgaperans  honeata,  prohibens  oontraria.** 
Fhil.  zi.  12. — CoLSBiDOB. 

Vou  XL— 1  1 
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meajwurs.  To  investigAte  the  first  of  these  speoies  of  wrongs,  with  their  le^l 
i^emedies,  will  be  our  employment  in  the  present  book ;  and  the  other  species 
will  be  reserved  till  the  next  or  conclading  one. 

The  more  effectnally  to  accomplish  the  redress  of  private  injuries,  courts  of 
justice  are  instituted  in  every  civilized  society,  in  order  to  protect  the  weak 
from  the  insults  of  the  stronger,  by  expounding  and  enforcing  those  laws,  by 
which  rights  are  defined  and  wrongs  prohibited.  This  remedy  is  therefore 
*^1     VT'^'f^cijpoXly  to  be  sought  by  application  to  these  ^courts  of  justice;  that  is^ 

J  by  civil  suit  or  action.  For  which  reason  our  chief  employment  in  this 
book  will  be  to  consider  the  redress  of  private  wrongs  by  suit  or  action  in  courts. 
But  as  there  are  certain  injuries  of  such  a  nature  that  some  of  them  furnish  and 
others  require  a  more  speedy  remedy  than  can  be  had  in  the  ordinary  forms  of 
justice,  there  is  allowea  in  those  cases  an  extrajudicial  or  eccentrical  kind  of 
remedy ;  of  which  I  shall  first  of  all  treat,  before  I  consider  the  several  reme- 
dies by  suit :  and,  to  that  end,  shall  distribute  the  redress  of  private  wrongs  into 
three  several  species :  first,  that  which  is  obtained  by  the  mere  act  of  the  parties 
themselves;  secondly,  that  which  is  effected  by  the  mere  act  and  operation  of 
law  ;  and,  thirdly,  that  which  arises  from  tuit  or  action  in  courts,  which  consists 
in  a  conjunction  of  the  other  two,  the  act  of  the  parties  co-operating  with  the 
act  of  law. 

An^  first  of  that  redress  of  private  injuries  which  is  obtained  by  the  mere  act 
of  the  parties.  This  is  of  two  sorts :  first,  that  which  arises  from  the  act  of  the 
injured  party  only;  and,  secondly,  that  which  arises  from  the  joint  act  of  all 
the  parties  together :  both  which  I  shall  consider  in  their  order. 

Of  the  first  sort,  or  that  which  arises  from  the  sole  act  of  the  injured  party,  is 

I.  The  defence  of  one's  self,  or  the  mutual  and  reciprocal  defence  of  such  as 
stand  in  the  relations  of  husband  and  wife,  parent  and  child,  master  and  ser- 
vant. In  these  cases,  if  the  party  himself,  or  any  of  these  his  relations,'  be 
forcibly  attacked  in  his  person  or  property,  it  is  lawfril  for  him  to  repel  force 
by  force;  and  the  breach  of  the  peace  whicb  happens  is  chargeable  upon  him 
onl}  who  began  the  affray.({Q  For  the  law  in  this  case  respects  the  passions 
of  the  human  mind,  and  (when  external  violence  is  offered  to  a  man  nimself, 
or  those  to  whom  he  bears  a  near  connection)  makes  it  lawiul  in  him  to  do 
^M  I    himself  that  immediate  justice  to  which  he  *is  prompted  by  nature,  and 

^  which  no  prudential  motives  are  strong  enough  to  restrain.  It  considers 
that  the  future  process  of  law  is  by  no  means  an  s^equate  remedy  for  injuries 
accompanied  with  force ;  since  it  is  impossible  to  say  to  what  wanton  lengths 
of  rapine  or  cruelty  outrages  of  this  sort  might  be  carried  unless  it  were  per- 
mitted a  man  immediately  to  oppose  one  violence  with  another.  Self-defence, 
therefore,  as  it  is  justljr  called  tne  primary  law  of  nature,  so  it  is  not,  neither 

ifi  a  BolL  Abr.  646.    1  Hawk.  P.  a  181. 


'  It  is  said  that»  according  to  1  Salk.  407,  1  Ld.  Raym.  62,  and  Bui.  N.  P.  18,  a  master 
cannot  justify  an  assault  in  defence  of  his  servant,  because  he  might  have  an  action  per 
mod  servitivm  amUtit  But,  according  to  2  Rol.  Abr.  546,  D.  pi.  2,  Owen,  151,  Bac.  Abr. 
Master  and  Servant.  P.,  such  an  interference  by  the  master  is  lawful ;  and  lord  Hale  (1 
vol.  484)  says,  "  That  the  law  had  been  for  a  master  killing  in  the  necessary  defence  of 
his  servant,  the  husband  in  defence  of  his  wife,  the  wife  o*f  the  husband,  the  child  of 
the  parent,  or  the  parent  of  the  child,  for  the  act  of  the  assistant  shall  have  the  same 
construction  in  such  cases  as  the  act  of  the  party  assisted  should  have  had  if  it  had 
been  done  by  himself;  for  they  are  in  a  mutual  relation  to  one  another."  But  though, 
as  observed  by  the  learned  commentator,  the  law  respects  the  passions  of  the  human 
mind,  yet  it  does  not  allow  this  interference  as  an  indulgence  of  revense,  but  merely  to 
prevent  the  iiyury,  or  a  repetition  of  it ;  and  therefore,  in  a  plea  by  a  fattier,  master,  Ac, 
founded  on  this  pound,  it  is  necessary  to  state  that  the  plaintiff  vmiid  have  beat  the 
son,  servant,  &c.,  if  the  defendant  had  not  interfered ;  ana  if  it  be  merely  alleged  that 
the  plaintiff  had  assaulted  or  beat,  &c.,  it  will  be  demurrable,  for  if  the  assault  on  the 
master,  kc.  be  over,  the  servant  cannot  strike  by  way  of  revenge,  but  merely  in  order 
'  to  prevent  an  iivjury.  2  Stra.  953.  When  a  person  does  not  stand  in  either  of  these 
relations,  he  cannot  justify  an  interference  an  behalf  of  the  party  iigured,  but  merely  «i 
nn  indifferent  person,  to  preserve  the  peace.  2  Stra.  954.— Ohittt. 
% 
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can  it  be  in  fact,  taken  away  by  the  law  of  society.  In  the  English  law  par- 
ticalarly  it  is  held  an  excuse  for  breaches  of  the  peace,  nay,  even  for  homicide 
itself:  but  care  must  be  taken  that  the  resistance  does  not  exceed  the  bounds 
of  mere  defence  and  prevention  :  for  liien  the  defender  would  himself  becomn 
an  ag^essor. 

IirKecaption  or  r^risal  is  another  species  of  remedy  by  the  mere  act  of  th^ 
party  injured.  This  happens  when  any  one  hath  deprived  another  of  his  yvo- 
perty  in  goods  or  chattels  personal,  or  wrongfully  detains  one's  wife,  child,  or 
servant :  m  which  case  the  owner  of  the  goods,  and  the  husband,  parent,  or 
master,  may  lawfully  claim  and  retake  them  wherever  he  happens  to  nnd  them, 
BO  it  be  not  in  a  riotous  manner,  or  attended  with  a  breacn  of  the  peace.(e) 
The  reason  for  this  is  obvious ;  since  it  may  frequently  happen  that  the  owner 
may  have  this  only  opportunity  of  doing  himself  justice :  his  goods  may  be 
afterwards  convened  away  or  destroyed ;  and  his  wife,  children,  or  servants 
concealed  or  earned  out  of  his  reach ;  if  he  had  no  speedier  remedy  than  the 
ordinary  process  of  law.  If  therefore  he  can  so  contrive  it  as  to  gain  possession 
of  his  property  again  without  force  or  terror,  the  law  favoars  and  will  justify 
his  proceeding.  Sut  as  the  public  peace  is  a  superior  consideration  to  any  one 
man's  private  property ;  and  as,  if  individuals  were  once  allowed  to  use  private 
force  as  a  remedy  for  private  injuries,  all  social  justice  must  cease,  the  strong 
would  give  law  to  the  weak,  and  every  man  would  revert  to  a  state  of  nature ; 
for  these  reasons  it  is  provided  that  this  natural  right  of  recaption  '^'shall  p^c^. 
never  be  exerted  where  such  exertion  must  occasion  strife  and  bodily  con-  ^ 
tention,  or  endanger  the  peace  of  society.  If,  for  instance,  my  horse  is  taken 
away,  and  I  find  him  in  a  common,  a  fair,  or  a  public  inn,  I  may  lawfully  seize 
him  to  my  own  use;  but  I  cannot  justify  breaking  open  a  private  stable,  or 
entering  on  the  grounds  of  a  third  person,  to  take  him,  except  he  be  feloniously 
stolen  ;^)  but  must  have  recourse  to  an  action  at  law.' 

m.  As  recaption  is  a  remedy  given  to  the  party  himself  for  an  injury  to  his 
persona!  property,  so,  thirdly,  a  remedy  of  the  same  kind  for  injuries  to  reed 
property  is  by  entry  on  lands  and  tenements  when  another  person  without  any 
right  has  taken  possession  thereof.^    This  depends  in  some  measure  on  like 

(•)  8  Inrt.  184.    HaLADaL248.  (/)  2  Roll.  Kep.  66, 60,  208.   2  BoIL  Abr.  566,  660. 

*  In  the  case  of  personal  property  improperly  detained  or  taken  away,  it  may  be  re- 
taken from  the  house  and  custody  of  the  wrong-doer,  even  without  a  previous  request ; 
but,  unless  it  was  seized  or  attempted  to  be  seized  forcibly,  the  owner  cannot  justify 
doing  any  thing  more  than  gently  laying  his  hands  on  the  wrong-doer  in  order  to  recover 
it,  (8  T.  R.  78.  2  Roll.  Abr.  56,  508.  2  RoU.  Abr.  565,  pi.  50.  2  Leonard  302.  Selw.  N. 
P.  tit.  Assault  and  Battery ;)  nor  can  he  without  leave  enter  the  door  of  a  third  person, 
not  privy  to  the  wrongful  detainer,  to  take  his  goods  therefrom.  2  Roll.  Abr.  55,  56,  308. 
2  Roll.  Abr.  565, 1,  pi.  2.    Bac.  Abr.  Trespass,  F.-— Chittt. 

If  the  posftession  of  one's  property  be  held  by  another,  the  owner  may  take  posses- 
Ron  if  he  can  do  so  without  tumult  and  riot  or  breach  of  the  peace ;  but  he  has  no 
right  to  use  unreasonable  violence.    Davis  vs.  Whitridge,  2  Strobh.  232. 

The  owner  of  personal  property  left  in  the  possession  of  a  third  jperson  may  by  his 
own  act  repossess  himself  of  such  property,  though  it  be  t«ken  from  the  possession  of 
such  third  person  by  virtue  of  a  writ  of  replevin;  and  the  plaintiff  in  the  replevin  can- 
not maintain  trespass  against  him.  Spencer  vs,  McGk>wen,  13  Wend.  256.  One  whose 
chirttel  has  been  wrongfully  taken  from  him  may  enter  upon  the  land  of  the  taker  for 
the  purpose  of  retaking  it,  without  subjecting  himself  even  to  nominal  damages. 
Chambers  vs,  BedeU,  2  Watts  &  Serg.  225.---Sharswood. 

^  With  respect  to  land  and  houses  also,  resumption  of  possession  by  the  mere  act  of 
the  party  is  mquently  allowed.  Thus,  if  a  tenant  omit  at  the  expiration  of  his  tenancy 
to  deliver  up  possession,  the  landlord  may  legally,  in  his  absence,  break  open  the  outer 
door  and  resume  possession,  thoueh  some  articles  of  furniture  remain  therein ;  and,  if 
the  landlord  put  his  cattle  on  the  land,  and  the  tenant  distrain  them  as  damage-feasant, 
he  maybe  sued.  1  Ring.  R.  158.  7  T.  R.  431,  432.  1  Price  R.  53.  And.  109.  6  Taunt. 
202.  If  the  landlord,  in  resuming  possession,  be  guilty  of  a  forcible  entry  with  strong 
hand,  or  other  illegal  breach  of  the  peace,  he  will  be  liable  to  an  indictment.  7  T.  R. 
432.  3  T.  R.  295.  6  Taunt.  202.  8  T.  R.  364,  403.  But  the  circumstance  of  the  own^r 
of  property  using  too  much  force  in  regaining  possession,  but  taking  care  to  avoid  per- 
•onal  uvury  to  Sie  party  resisting,  will  not  enable'  the  latter  to  sue  him.    See  cases  in 
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roasone  with  the  former;  and  like  that,  too,  must  be  peaceable  and  without  foroo 
There  id  some  nicety  required  to  define  and  distingaish  the  cases  in  which  snob 
entry  is  lawful  or  otherwise;  it  will  therefore  be  more  fully  considered  in  a 
subsequent  chapter;  being  only  mentioijed  in  this  place  for  the  sake  of  rega- 
laritT  and  order. 

T^.  A  fourth  species  of  remedy  by  the  mere  act  of  the  party  iniured  is  the 
abatement  or  removal  of  nuisances}  What  nuisances  are,  and  their  several 
species,  we  shall  find  a  more  proper  place  to  inquire  under  some  of  the  subse- 
quent divisions.  At  present  I  shall  only  observe,  that  whatsoever  unlawfully 
annoys  or  doth  damage  to  another  is  a  nuisance ;  and  such  nuisance  may  ble 
abated,  that  is,  taken  away  or  removed,  by  the  party  aggrieved  thereby,  so  as 
he  commits  no  riot  in  the  doing  of  it.(^)  If  a  house  or  wall  is  erected  so  near 
to  mine  that  it  stops  my  antient  lights,  which  is  a  private  nuisance,  I  may  enter 
my  neighbour's  land  and  peaceably  pull  it  down. (A)  Or  if  a  new  ^te  be  erected 
across  the  public  highway,  which  is  a  common  nuisance,  any  of  the  king's  sub- 
^  ^     jects  passing  that  way  may  cut  it  down  and  destroy  it.rt)    *And  the  reason 

-*  why  the  law  allows  this  private  and  summary  methoa  of  doing  one's  self 
justice,  is  because  injuries  of  this  kind,  which  obstruct  or  annoy  such  things  as 

(#)Bflp.l01.  9  Rep.  66.  (*)  Salk.  469.  (<)  Gko.  Gw.  184. 

last  two  notes.  But  if  any  unnecessary  violence  to  the  person  be  used  in  rescuing  or 
defending  possession  of  real  or  personal  property,  the  party  guilty  of  it  is  liable  to  be 
sued.  8  T.  S«  299.  Id.  78.  1  Saund.  296,  n.  1.  So,  as  the  law  allows  retaking  of  the 
possession  of  land,  it  also  sanctions  the  due  defence  of  the  possession  thereof ;  and 
therefore,  though  if  one  enter  into  my  ground  I  must  request  him  to  depart  before  I 
can  lay  hands  on  him  to  turn  him  out,  yet  if  he  refuse  I  may  then  push  him  out,  and  if 
he  enter  with  actual  force  I  need  not  first  request  him  to  be  gone,  but  may  lay  hands 
on  him  unmedi&tely.    8  T.  R.  78.    1  Salk.  641.    See  1  Bing.  158.— Chittt. 

^  Thus,  in  case  of  a  prd>lie  nuisance,  if  a  house  be  built  across  a^highway,  any  person 
may  pull  it  down ;  ana  it  is  said  he  need  not  observe  particular  care  in  abating  it,  so 
as  to  prevent  ii\jury  to  the  materials.  And  though  a  gate,  illegally  fastened,  might 
have  been  opened  without  cutting  it  down,  yet  the  cutting  would  be  lawful.  However, 
it  is  a  general  rule  that  the  abatement  must  be  limited  by  its  necessity,  and  no  wanton 
or  unnecessary  injury  must  be  committed.  2  Salk.  458.  As  to  private  nuisances,  thej^ 
also  may  be  abated ;  and  therefore  it  was  recently  held,  that  if  a  man  in  his  own  soil 
erect  a  tiling  which  is  a  nuisance  to  another,  as  by  stopping  a  rivulet  and  so  diminish- 
ing the  water  used  by  the  latter  for  his  cattle,  the  party  iixjured  may  enter  on  the  soil 
of  the  other  and  abate  the  nuisance,  and  justify  the  trespass ;  and  this  right  of  abate- 
ment is  not  confined  merely  to  a  house,  mill,  or  land.  2  Smith's  Rep.  9.  2  Rol.  Abr. 
565.  2  Leon.  202.  Ck)m.  Dig.  Pleader,  3  M.  42.  3  Lev.  92.  So  it  seems  that  a  libellous 
print  or  paper,  affecting  a  private  individual,  may  be  destroyed,  or  (which  is  the 
safer  course)  taken  and  delivered  to  a  magistrate.  5  Coke,  125,  b.  2  Camp.  511.  Per 
Best,  J.,  in  the  Earl  Lonsdale  vs.  Nelson,  2  Bar.  &  Cres.  311,  "nuisances,  by  an  act  of 
commissum,  are  committed  in  defiance  of  those  whom  such  nuisances  iiy'ure,  and  the 
injured  party  may  abate  them  without  notice  to  the  person  who  committed  them ;  but 
there  is  no  decided  case  which  sanctions  the  abatement  by  an  individual  of  nuisances 
from  omUsion,  except  that  of  cutting  the  branches  of  trees  which  overhang  a  public 
road  or  the  private  property  of  the  person  who  cuts  them.  The  permitting  these 
branches  to  extend  so  far  beyond  the  soil  of  the  owner  of  the  trees  is  an  unequivocal 
act  of  negligence,  which  distinguishes  this  case  from  most  of  the  other  cases  that  have 
occurred.  The  security  of  lives  and  property  may  sometimes  require  so  speedy  a  remedy 
as  not  to  allow  time  to  call  on  the  person  on  whose  property  the  mischief  has  arisen 
to  remedy  it :  in  such  oases  an  individual  would  be  justified  in  abating  a  nuisance  from 
omission  without  notice.  In  all  other  cases  of  such  nuisances,  persons  should  not  take 
the  law  into  their  own  hands,  but  follow  the  advice  of  lord  Hale,  and  appeal  to  a 
court  of  justice ;"  and  see,  further,  3  DowL  &  R.  556.  And  it  was  held  in  the  same 
case,  that  where  a  person  is  bound  to  repair  works  connected  with  a  port,  and  neglects 
to  do  so,  another  person  cannot  justify  an  entry  to  repair  without  averring  and  proving 
that  immediate  repairs  were  necessary,  and  the  party's  right  to  use  the  port.  As  to  cut- 
ting trees,  "  if  the  boughs  of  your  trees  grow  out  into  my  land,  I  may  cut  them.''  Per 
Crc^e,  J.,  Rol.  Rep.  394.    3  Bub.  198.    Vin.  Abr.  Trees,  K.  &  tit.  Nuisance,  W.  2,  pi.  3. 

The  abater  of  a  private  nuisance  cannot  remove  the  materials  further  than  necessary; 
or  convert  them  to  his  own  use.    Dalt.  c.  50.    And  so  much  only  of  the  thing  as  causes 
the  nuisance  should  be  removed ;  as,  if  a  house  be  built  too  high,  only  so  much  of  it  as 
IS  tiio  high  should  be  pulled  down.    9  Rep.  53.    Qod.  22L    2  Stra.  686.^Chittt, 
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are  of  daily  convenience  and  nse,  require  an  immediate  remedy,  and  cannot  wait 
for  the  Blow  progress  of  the  ordinary  forms  of  justice. 

Y.  A  fifth  case  in  which  the  law  allows  a  man  to  he  his  own  avenger,  cr  to 
minister  redress  to  himself,  is  that  of  distraining  cattle  or  goods  foi  the  non- 
payment of  rent,  or  other  duties;*  or  distraining  another's  cattle  daniage-feasant, 

*  As  to  distresses  m  general,  see  Gilbert  on  Distresses,  by  Hunt;  Bradley  on  Dist.; 
Com.  Dig.  Distress;  Bac.  Abr.  Distress;  Yin.  Abr.  Distress;  2  Saunders,  index,  Distress; 
Wilkinson  on  Replevin.  As  the  law  allows  a  creditor  to  arrest  the  person  of  his  debtor 
as  a  security  for  his  being  forthcoming  at  the  determination  of  the  suit,  so  in  certain 
eases  it  permits  a  landlord  to  distrain  for  arrears  of  rent,  in  order  to  compel  the  payment 
of  it.  It  is  laid  down  that  the  remedy  for  recovery  of  rent  by  way  of  distress  was 
derived  from  the  dvil  law;  for  anciently,  in  the  feudal  law,  the  neglect  to  attend  at  the 
lord's  courts,  or  not  doing  feudal  service,  was  a  forfeiture  of  the  estate ;  but  these  feudal 
forfeitures  were  afterwards  turned  into  distresses  according  to  the  pignotary  method  of 
the  civil  law ;  that  is,  the  land  let  out  to  the  tenant  is  hypothecated,  or  as  a  pledge  in 
his  hands,  to  answer  the  rent  agreed  to  be  paid  to  the  landlord ;  and  the  whole  profits 
arising  from  the  land  are  liable  to  the  lord's  seizure  for  the  payment  and  satisfaction  of 
it.  Gab.  Dist.  2.  Gilb.  Rents,  3.  Bacon  on  Govt.  77.  Yiciflius,  257,  271,  326.  Cromp. 
Int.  9.  2  New  R.  224.  The  distress  could  not  at  common  law,  before  the  stat.  2  W.  and 
]£.  c.  5,  be  sold,  hut  could  only  be  impounded  and  detained,  in  order  to  induce  the 
tenant  to  perform  the  feudal  service.  Distresses,  therefore,  were  at  common  law  only 
allowed  when  the  relation  of  landlord  and  tenant  subsisted,  and  when,  consequently, 
there  remained  feudal  service  to  be  performed ;  and  hence  the  necessity  at  the  present 
day  that  the  landlord  distraining  should,  at  the  time  of  the  distress,  be  entitled  to  the 
legal  reversion  ;*and  hence  the  consequence  that  if  a  landlord,  after  rent  has  become  due, 
and  before  payment,  conveys  his  legal  estate  to  another,  he  cannot  distrain,  (Gilb.  Action 
0ebt,  411.  Bro.  Debt,  pi.  93.  Yaughan,  40.  Bao.  Abr.  Distress,  A. ;)  and,  for  the  same 
reason,  it  is  necessary  to  aver  in  an  avowry  and  cognizance  that  at  the  time  of  the  dis- 
tress the  tenancy  subsisted.  The  common  law  was  altered;  as  far  as  regards  tenants 
holding  over,  by  the  8  Anne,  c.  14,  which  provided  that  if  a  person  retain  possession  of 
the  estate  after  the  expiration  of  his  tenancy,  the  landlord,  if  his  interest  continue,  may 
distrain  within  six-  months.  Before  this  statute  it  was  usual,  and  still  may  be  expedient, 
to  provide  that  the  last  half-year's  rent  shall  be  paid  at  a  day  prior  to  the  determination 
of  the  lease,  so  as  to  enable  the  landlord  to  distrain  before  the  removal  of  the  tenant. 
Co.  Litt.  47,  b.  If  by  agreement  or  custofai  the  tenant  has  an  away-going  crop,  and  right 
to  hold  over  to  dear  the  same,  the  landlord  may,  during  such  excrescence  of  the  term, 
distrain  at  common  law.  1  Hen.  Bla.  8.  So  the  11  Geo.  II.  c.  19,  s.  8  enables  a  landlord 
to  distrain  for  double  rent  if  a  tenant  do  not  deliver  up  possession  after  the  expiration 
of  his  own  notice  to  quit,  by  which  he  incurs  double  rent  so  long  as  he  holds  over. 
When  a  lessor  has  not  the  legal  estate  or  reversion,  he  should  reserve  a  power  to  dis- 
train) which  will  entitle  him  to  do  so.  Co.  Litt.  47,  a.  5  Co.  3.  But  though  the  prin- 
cipal object  of  a  distress  was  to  compel  the  performance  of  feudal  services,  and,  conse- 
quently, if  rent  be  reserved  on  a  letting  merely  of  personal  property,  no  distress  can  be 
taken,  (5  Co.  17.  3  Wils.  27,]  yet  a  distress  may  be  made  for  rent  of  a  ready-furnished 
house  or  lodging,  because  it  is  then  considered  that  the  rent  issues  out  of  the  principal, 
— 4he  real  property  demised.  2  New  Rep.  224. 

Accepting  a  note  of  hand  and  giving  a  receipt  for  the  rent  does  not,  till  payment, 
precluoe  the  landlord  from  distraining ;  and  so  if  the  landlord  accept  a  hond ;  but  a 
mdgment  obtained  on  either  of  such  instruments  would  preclude  the  right  of  distress. 
See  BuU.  N.  P.  182.  An  agreement  to  take  interest  on  rent  in  arrear  does  not  take 
Bway  the  right  of  distress.  2  Chit.  R.  245.  Where  there  are  rents  for  which  the  party 
cannot  distrain,  although  he  may  have  an  assize,  yet  remedy  may  be  had  in  equity.  Per 
Comyns,  B.,  Exch.  Trin.  6  &  6  Geo.  II.    1  Selw.  N.  P.  6  ed.  673. 

To  entitle  a  person  to  distrain  for  non-payment  of  money,  it  must  be  due  under  a 
tkmise,  and  for  rent  Jixed  and  certain  in  its  nature ;  and  therefore,  if  a  person  be  let  into 
possession  under  an  agreement  for  a  lease  which  does  not  contain  words  of  immediate 
demise,  no  distress  can  be  made,  unless  from  a  previous  payment  of  rent  or  other  circum- 
stance a  tenancy  from  year  to  year  can  be  inferred ;  and  the  only  remedy  is  by  action  foi* 
use  and  occupation.  2  Taunt.  148.  5  B.  &  A.  322.  13  East,  19.  So,  as  lord  Coke  quaintly 
Bayss  (Co.  Litt.  96,  a.,)  it  is  a  maxim  in  law  that  no  distress  can  be  taken  for  any  services 
that  are  not  put  into  certainty  nor  can  be  reduced  to  any  certainty,  for  id  cerium  est  qwod 
vrium  redcR  potest^  hut  yet  in  some  cases  there  may  be  a  certainty  in  uncertainty.  There* 
fore,  if  a  man  hold  land,  paying  so  much  per  acre,  although  in  the  terms  of  the  demise 
the  number  of  acres  be  not  fixed,  the  lord  may  distrain,  (Yin.  Abr.  Distress,  £.  S«>^ 
form  of  avowry,  3  Chitty  on  PI.  4th  edit.  1051;)  but  wliere  an  estate  has  been  let  withoni 
ill  any  way  fixing  the  amount  of  rent,  the  only  remedy  is  by  action.'-<CHiTTr. 
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tuat  is,  doin^  damage  or  trespassing  upon  his  land.  The  former  intended  for 
the  benefit  of  landlords,  to  prevent  tenants  from  secreting  or  withdrawing  their 
effects  to  his  prejudice ;  the  latter  arising  from  the  necessity  of  the  thing  itself, 
as  it  might  otherwise  be  impossible  at  a  iiitare  time  to  ascertain  whose  cattle 
they  were  that  committed  the  trespass  or  damage. 

As  the  law  of  distresses  is  a  point  of  great  ase  and  consequence,  I  shall  con- 
sider it  with  some  minuteness :  by  inquiring,  first,  for  what  injuries  a  distress 
may  be  taken;  secondly,  what  thing  may  be  distrained;  and  thirdly,  the  mtLnner 
of  taking,  disposing  of,  and  avoiding  distresses. 

1.  And  first  it  is  necessary  to  premise  that  a  distress,^')  cUstrictio,  is  the  taking 
a  personal  chattel  out  of  the  possession  of  the  wrong-aoer  into  the  custody  of 
the  party  injured,  to  procure  a  satisfaction  for  the  wrong  committed.  1.  The 
most  usual  injury  for  which  a  distress  may  be  taken  is  that  of  non-payment  of 
rent.  It  was  observed  in  the  former  book,(Aj  that  distresses  were  incident  by 
the  common  law  to  every  rent-service,  and  oy  particular  reservation  to  rent' 
charges  also;  but  not  to  rent-seek  till  the  statute  4  Geo.  II.  c.  28  extended  the 
same  remedy  to  all  rents  alike,  and  thereby  in  effect  abolished  all  material  dis- 
tinction between  them.  So  that  now  we  may  lay  it  down  as  a  universal  prin* 
^^^    ciple,  *that  a  distress  may  be  taken  for  any  kind  of  rent  in  arrear;  the 

-I  detaining  whereof  beyond  the  day  of  payment  is  an  injury  to  him  that  is 
entitled  to  receive  it.'  2.  For  neglecting  to  do  suit  at  the  lord's  court,(0  oi 
other  certain  personal  service,(m)  the  lorn  may  distrain  of  common  right.  3. 
For  amercements  in  a  court-leet  a  distress  may  be  had  of  common  right;  but 
not  for  amercements  in  a  court-baron,  without  a  special  prescription  to  warrant 
it.(n)  4.  Another  injury  for  which  distresses  may  be  taken  is  where  a  man 
finds  beasts  of  a  stranger  wandering  in  his  grounds  damag&feasant ;  that  is, 
doing  him  hurt  or  dama^  by  treadmg  down  his  grass  or  the  like ;  in  which 
case  the  owner  of  the  soiimay  distrain  them  till  satisfaction  be  made  him  for 
the  injury  he  has  thereby  sustained.  5.  Lastly,  for  several  duties  and  penalties 
inflicted  by  special  acts  of  parliament,  (as  ibr  assessments  made  by  commis- 
sioners of  sewers,(o)  or  for  the  relief  of  the  poor,)(^)  remedy  by  distress  and 
sale  is  stiven ;  for  the  particulars  of  which  we  must  have  recourse  to  the  statutes 
themselves :  remarking  only  that  such  distresses(^)  are  partlv  analogous  to  the 
antient  distress  at  common  law,  as  being  repleviable  and  tne  like ;  but  more 
resembling  the  'common  law  process  of  execution,  bv  seizing  and  selling  the 
goods  of  the  debtor  under  a  writ  of  fieri  facias,  of  which  hereafter. 

2.  Secondly,  as  to  the  things  which  may  be  distrained,  or  taken  in  distresSy' 

(0  The  thing  Itself  taken  bj  thia  proceM,  aa  well  aa  tbe  (")Co.  LItt  47. 

proooas  itaell^  la  in  our  law-books  Tery  fkrequently  caUed  a  •   (*}  BrownL  86. 

distreas.  (•)  Stat.  7  Anne,  o.  10. 
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(*;  Book  il.  dL  8.  (>)  Stat  48  Klls.  o.  2. 

{<)  Bro.  Abr.  tit  dUtrtst,  16.  (f )  I  Burr.  589. 

^  But,  to  entitle  a  party  to  distrain,  there  must  be  rent  due  in  the  legal  sense  of  thai 
word.  One  man  may  be  in  possession  of  another's  house  or  land  with  nis  consent,  and 
may  be  bound  to  render  him  such  a  sum  for  the  use  and  oocupation  of  it  as  a  jury  shall 
deem  a  proper  equivalent  for  the  rent ;  but  if  there  be  no  actual  demise,  nor  any  con- 
tract for  a  aemise  amounting  to  as  much,  and  no  fixed  rent  has  been  agreed  on  or  paid, 
the  owner  cannot  distrain ;  for  in  his  avowry  to  an  action  of  replevin  for  such  distress  he 
would  be  bound  to  state  an  actual  tenancy  and  the  definite  terms  of  it,  which  it  would 
be  impossible  to  do  under  such  a  relation  as  above  supposed.  Kegan  vi.  Johnson,  2 
Taunt.  148.    Dunk  vs.  Hunter,  5  B.  &  A.  322. — Colerioob. 

*  Besides  the  rules  in  the  text,  it  is  a  maxim  of  law  that  ffooda  in  the  custody  of  the  ka§ 
cannot  be  distrained :  thus,  goods  distrained,  damage-feasant,  cannot  be  distrained,  (Co, 
Litt.  47,  a. ;)  BO  goods  taken  in  execution,  (Willes,  131;)  but  the  ^oods  so  taken  must  be 
removed  from  the  premises  within  a  reasonable  time,  or  they  will  not  be.  protected.  1 
Price,  277.  1  M.  db.  S.  711.  However,  growing  corn  sold  under  a  writ  of  fi.  fa.  cannot  be 
distrained  unless  the  purchaser  allow  it  to  remain  uncut  an  unreasonable  time  after  it  is 
ripe,  (2  B.  &  B.  362.  5  Moore,  97,  S.  C. ;)  but  goods  taken  under  a  void  outlawry  are 
liable  to  distress.  7  T.  R.  259.  For  the  protection  of  landlords,  by  the  8  Anne,  c.  14,  s.  1, 
no  goods  taken  in  execution  upon  any  premises  demised  can  be  removed  until  rent,  not 
exceeding  one  year's  arrear,  be  paid.*  Under  this  act  the  sheriff'  is  bound  to  satisiV  the 

rent  in  the  first  instance.    4  Moore,  473.    In  cases  to  which  the  statute  applies,  the  laud 
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we  may  lay  it  down  as  a  general  rule,  that  all  chattels  personal  are  liable  to  be 
distrained,  unless  particmariy  protected  or  exempted.  Instead  therefore  oi 
mentioning  what  things  are  distrainable,  it  will  be  easier  to  recount  those  which 
are  not  so,  with  the  reason  of  their  particular  exemptions. (r)  And,  1.  As  every 
thing  which  is  distrained  is  presumed  to  be  the  property  of  the  wrong-doer,  it 
will  follow  that  such  things  wherein  no  man  can  hare  an  absolute  and  A^aluable 
property  (as  dogs,  cats,  rabbits,  and  '''all  animals  feras  naturm^  cannot  be  p^^^ 
distrained.  Yet  if  deer  (which  are  ferm  natures)  are  kept  in  a  private  *• 
enclosure  for  the  purpose  of  sale  or  profit,  this  so  far  changes  their  nature,  by 
reducing  them  to  a  kind  of  stock  or  merchandise,  that  they  may  be  distrainee! 
for  rent. (5)  2.  Whatever  is  in  the  personal  use  or  occupation  of  any  man  is 
for  the  time  privileged  and  protected  ft*om  any  distresa;  as  an  axe  with  which 
a  man  is  cutting  wood,  or  a  norse  while  a  man  is  riding  him.  But  horses  draw- 
ing a  cai  t  may  (cart  and  all)  be  distrained  for  rent-arrere ;  and  also  if  a  horse, 
though  a  man  be  riding  him,  be  taken  damage-feasant,  or  trespassing  in  another's 
grounds,  the  horse  (notwithstanding  his  rider)  may  be  distrained  and  led  away 
to  the  pound^*(^)  Valuable  things  in  the  way  of  trade  shall  not  be  liable  to  dis- 
tress; as  a  horse  standing  in  a  smith-^hop  to  be  shoed,  or  in  a  common  inn ;  or 
cloth  at  a  tailor's  house ;  or  corn  sent  to  a  mill  or  a  market.  For  all  these  are 
protected  and  privileged  for  the  benefit  of  trade,  and  are  supposed  in  common 
presumption  not  to  belong  to  the  owner  of  the  house,  but  to  his  customer.**    But, 

(r)  Co.  Utt  47.  («)  DaTis  «i.  Fowl,  a  B.  Hil.   U  Geo.  II.  (t}181d.440. 

lord  19  entitled  to  be  paid  his  whole  rent  without  deducting  poundage.  1  Stra.  643.  Rent 
only  due  at  the  time  of  the  levy  can  bo  obtained  under  the  act,  (1  M.  &  S.  245.  1  Price, 
274;)  but  forehand-rent,  or  rent  stipulated  to  be  paid  in  advance,  may  be  obtained,  (7 
Price,  690 ;)  so  rent  that  falls  due  on  the  day  of  the  levy.  Tidd,  Prac.  8th  edit.  1054 
After  th'^.  landlord  has  had  one  year's  rent  paid  him,  he  is  not  entitled  to  another  upon 
a  second  execution,  (2  Stra.  1024.  2  B.  &  6. 362.  5  Moore,  97,  8.  0.,)  unless,  as  we  have 
just  seen,  the  goods  be  not  removed  within  a  reasonable  time.  The  ground  landlord  is 
not  within  the  act  where  there  is  an  execution  against  the  under-lessee.  2  Stra.  787.  If 
the  sheritl'  remove  the  goods  without  payment  of  the  rent,  and  after  notice  and  a  formal 
demand  of  t  lie  rent,  an  action  on  the  case  lies  against  him.  Yin.  Abr.  Bist.  c.  3.  Stra. 
U7.  3  B.  ^  A  440.  But  no  specific  and  formal  notice  is  necessary.  3  B.  &  A.  645.  4  Moore, 
473.  2  B.  &  B.  67,  S.  C.  The  action  lies  though  part  only  of  the  goods  be  removed,  (4 
Moore,  473.  2  B.  ft  B.  67,  S.  0. ;)  but  the  landlord's  consenting  to  the  removal  waives  the 
remedy.  3  Camp.  24.  An  executor  or  administrator,  (1  Stra.  212,)  or  a  trustee  of  an 
•outstanding  satisfied  term  to  attend  the  inheritance,  may  sue.  4  Moore,  473.  2  B.  ft  B. 
07,  S.  C.  Instead  of  an  action,  the  landlord  may  move  the  court  out  of  which  the  exe- 
imtion  issued  1  hat  he  may  be  paid  what  is  due  to  him  out  of  the  money  levied  and  in 
the  sheriff's  hands,  (Ga.  temp,  Hardw.  255.  2  Wils.  140,)  and  the  court  will  grant  tne 
motion,  though  the  sheriff  had  no  notice  of  the  rent  due  till  after  the  removal.  3  B.  ft  A. 
440;  and  see  further,  on  this  point,  Tidd's  Prac.  8th  edit.  1053-1055. 

The  recent  bankrupt  act  provides  that,  in  case  of  bankruptcy,  no  distress  made  after 
act  of  bankruptcy  shall  be  available  for  more  than  a  year's  rent,  but  the  landlord  may 
prme  for  the  excess.     1  Oeo.  IV.  c.  16,  {  74 ;  and  see  ante,  2  book,  473. 

F«ir  the  protection  of  landlords,  by  the  66  Geo.  Ill,  c.  50,  no  sheriff  or  other  officer 
shall  carry  off,  or  sell,  or  dispose  of,  for  the  purpose  of  being  carried  off  from  any  lands^ 
any  straw,  chaff,  turnips,  in  any  case,  nor  .any  hay  or  other  produce  which,  according  to 
any  covenant  or  written  agreement,  ought  not  to  be  so  carried  off,  provided  notice 
be  gi\  en  to  the  sheriff  of  the  existence  of  such  covenant ;  but,  by  third  section,  the 
sheriff  may  sell  on  condition  of  such  crops  being  consumed  on  the  land.  The  sixth 
section  provides  that  landlords  shall  not  distrain  mr  rent  on  the  purchaser  of  any  such 
crops  sold  according  to  third  section,  nor  on  articles  or  cattle,  ftc.  employed  for  the  puf^ 
pose  of  consuming  such  crops, — Chitty. 

*  But  this  doctrine  is  contrary  to  Sayer  Rep.  139.  2  Keb.  596.  Oro.  Eliz.  596.  Co.  Litt. 
47,  a.  Roll.  Abr.  Distress,  A.  pi.  4 ;  and  was  expressly  overruled  in  6  Term  R.  138,  on 
the  ground  that  the  distraining  a  horse  as  damage-feasant  whilst  any  person  is  riding 
kim  would  perpetually  lead  to  a  breach  of  the  peace.  And  it  has  been  held  that  nets  or 
ferrets  cannot  be  taken  damage-feasant  in  a  warren  if  they  are  in  the  hands  of  the  per- 
*  son  using  them.  Harg.  Co.  Litt.  note  13.  Cro.  Eliz.  550.  So  a  loom  cannot  be  distrained 
while  in  the  hands  of  the  weaver,  (Willes,  517,)  nor  wearing-apparel  if  in  actual  use; 
but  if  put  off,  though  only  for  the  purpose  of  repose,  it  is  liable  to  be  distrained.  1  Esp 
Bep.  206.    Peake's  Rep.  36,  S.  C— Chittt. 

^As  to  this  exception  in  favour  of  trade,  see  Glib.  IMst.  by  Hunt,  39    so  cattle  and 
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generally  speaking,  whatever  goods  and  chattels  the  landlord  finds  upon  tne 
p?t»mi8e8,  whether  they  in  fact  belong  to  the  tenant  or  a  stranger,  are  di»- 
trainable  by  him  for  rent :  for  otherwise  a  door  would  be  open  to  infinite  frauds 
upon  the  landlord;  and  the  stranger  has  his  remedy  over  by  action  on  the  case 
against  the  tenant,  if  by  the  tenant's  default  the  chattels  are  distrained  so  that 
be  cannot  render  them  when  called  upon."  With  regard  to  a  8tranger*s  beasts 
which  are  found  on  the  tenant's  land,  the  following  distinctions  are,  however, 
taken.  If  they  are  pat  in  by  consent  of  the  owner  of  the  beasts,  they  are  dis* 
trainable  immediately  afterwards  for  rent-arrere  by  the  landlord.(u)    So  also  if 

(•*)  Cro.  BliK.  640. 

goods  of  a  guest  at  an  inn  are  not  distrainable  for  rent,  but  a  chariot  or  horses  standing 
at  livery  are  not  exempt.  2  Burr.  1498.  Mr.  Sergt.  Williams,  in  2  Saund.  290,  n.  7,  sug- 
gests that  it  should  seem  that  at  this  day  a  court  of  law  would  be  of  opinion  that  cattle 
belonging  to  a  drover  being  put  into  ground,  with  the  consent  of  the  occupier,  to  graze 
only  one  night  on  their  way  to  a  fair  or  market,  are  not  liable  to  the  distress  of  the  land- 
lord for  rent ;  and  lord  Nottingham  intimated  the  same  opinion  in  2  Vem.  130 ;  and  Mr. 
Christian,  in  his  edition,  has  the  following  note  of  a  decision  to  the  same  efiect: — "Cattle 
driven  to  a  distant  market,  and  put  into  land  to  rest  for  one  night,  cannot  be  distrained 
for  rent  by  the  owner  of  the  land,  such  protection  being  absolutely  for  the  public  inte- 
rest." Tate  vs,  Gleed,  C.  P.  Hil.  24  Geo.  III.  Gilb.  Dist.  by  Hunt,  47.  It  was  before  held 
that  cattle  going  to  London,  aud  put  into  a  close,  with  the  consent  of  the  landlord  and 
leave  of  the  tenant,  to  graze  for  a  ni&ht,  might  be  distrained  by  the  landlord  for  rent, 
(3  Lev.  260.  2  Vent.  50.  2  Lutw.  1161 ;)  but  the  owner  of  the  cattle  was  afterwards 
relieved  in  equity  on  the  ground  of  fraudulent  connivance  and  concealment  of  the  de- 
mand for  rent  by  the  landlord,  and  he  was  decreed  to  pay  all  costs  both  of  law  and 
equity.  2  Vern.  129.  Free.  Ch.  7.  Gilb.  Dist.  by  Hunt,  47.  A^courts  of  law  now  take  notice 
of  fraud,  as  well  as  courts  of  equity,  when  it  can  be  fully  proved,  there  would  now  be  the 
same  result  at  law. 

Goods  of  a  principal  in  the  hands  of  a  fiebctor  are  privileged  from  distress  for  rent  due 
from  such  factor  to  his  landlord,  on  the  ground  that  the  rule  of  public  convenience,  out 
of  which  the  privilege  arises,  is  within  the  exception  of  a  landlord's  general  right  to 
distrain,  and  therefore  that  such  goods  are  protected  for  the  benefit  of  trade.  6  Moore 
Bep.  243.  3  B.  &  B.  75,  S.  C.  So  goods  landed  at  a  wharf  and  consigned  to  a  broker,  as 
agent  of  the  consignor,  for  sale,  and  placed  by  the  broker  in  the  wharfinger's  warehouse 
for  safe  custody  until  an  opportunity  for  selling  them  should  occur,  are  not  distrainable 
for  rent  due  in  respect  of  *the  wharf  and  warehouse,  as  they  were  brought  to  the  wharf 
in  the  course  of  trade.  1  Bing.  283.  So  goods  carried  to  be  weighed,  even  at  a  private 
beam,  if  in  the  way  of  trade,  are  exempt ;  so  is  a  horse  that  has  carried  corn  to  a  mill  to- 
be  ground,  and  during  the  grinding  of  the  corn  is  tied  to  the  mill-door.  Cro.  Eliz.  549, 
696.  Goods  in  a  public  fair  are  exempt  from  distress,  unless  for  toll  duefh^m  the  owner. 
2  Lutw.  1380.  Goods  in  possession  of  a  carrier  are  also  exempt,  and  this  though  the 
carrier  be  not  a  public  one.    1  SaJk.  249. — Chittt. 

The  American  courts  have  adopted  the  principle  stated  in  the  text,  and  carried  it  out 
in  application  with  great  liberality.  Thus,  goods  in  an  auctioneer's  rooms,  or  in  the  store 
of  one  who  takes  merchandise  on  storage  or  on  commission  to  sell,  have  been  held  to  be 
exempt.  Hinely  vs,  Wyatt,  1  Bay,  102.  Brown  vs.  Simms,  17  Serg.  &  Rawle,  138. 
Walker  vs,  Johnson,  4  McCord,  552.  Bevan  vs.  Crooks,  7  Watts  &  Serg.  452.  So  it  has 
been  held  that  the  goods  of  a  boarder  are  not  liable  to  be  distrained  for  rent  due  by  the 
keeper  of  the  boarding-house.  Riddle  vs.  Welden,  5  Wharton,  9.  Stone  vs.  Matthews, 
7  HiU,  428. — Shabswooo. 

^^  As  if  horses  or  cattle  are  sent  to  agist,  they  may  be  immediately  distrained  by  the 
landlerd  for  rent  in  arrear,  and  the  owner  must  seek  his  remedy  by  action  against  the 
fkrmer.  The  principle  of  this  rule  extends  to  public  livery-stables,  to  which  if  horses 
and  ^rriages  are  sent  to  stand,  it  is  determined  that  they  are  distrainable  by  the  land- 
!ord  Bs  if  they  were  in  anv  public  place,  (3  Burr.  1498 ;)  so  upon  the  same  principle  the 
goods  of  lodffers  or  any  other  person  on  tne  premises  are  liable  to  be  distramed ;  and  to 
exempt  goocb  from  distress  on  the  ground  of  their  being  in  an  inn,  they  must  be  within 
the  very  precincts  of  the  inn,  and  not  on  other  premises  at  a  distance  belonging  to  it, 
(Barnes,  472;]  and  even  within  the  inn  itself  the  exemption  does  not  extend  to  a  person 
dwelling  ^herein  as  a  tenant  rather  than  a  guest.    1  Bla.  Rep.  484. 

As  to  the  remedy  over  by  an  under  tenant  or  lodger,  see  the  cases  cited  in  3  Bar.  &* 
C^s.  789,  in  which  it  was  held  that  where  the  tenant  of  premises  had  underlet  a  part 
by  deed,  and  the  original  landlord  distrained  for  rent  upon  the  under-tenant,  the  latter 
could  not  support  assumpsit  against  his  immediate  lessor  upon  an  implied  promise  to 
*ademnify  him  against  the  rent  payable  to  the  superior  landlord.— CflrTTT. 
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the  straogor^s  cattle  break  the  fences  and  commit  a  trespass  by  coming  on  th4> 
land,  they  are  distrainable  immediately  by  the  lessor  for  the  tenant's  rent,  as  a 
punishment  to  the  owner  of  the  beasts  for  the  wronj?  committed  through  his 
negligence.^)  But  if  the  lands  were  not  ^sufficiently  &nced  so  as  to  keep  ^^^ 
out  cattle,  the  landlord  cannot  distrain  them  till  they  have  been  levant  and  ^ 
ccuchant  (levantes  et  cubantes)  on  the  land ;  that  is,  have  been  long  enough  there 
to  have  lain  down  and  rose  up  to  feed;  which  in  general  is  held  to  be  one  ni^ht 
at  least  :^  and  then  the  law  presumes  that  the  owner  may  have  notice  whether 
his  cattle  have  strayed,  and  it  is  his  own  negligence  not  to  have  taken  them 
away.  Yet,  if  the  lessor  of  his  tenant  were  bound  to  repair  the  fences  and  did 
not,  and  thereby  the  cattle  escaped  into  their  m)unds  without  the  negligence 
or  default  of  the  owner ;  in  this  case,  though  tbe  cattle  may  have  been  Teuarii 
and  couchant,  yet  they  are  not  distrainable  for  rent  till  actual  notice  is  given  to 
tbe  owner  that  they  are  there,  and  he  neglects  to  remove  them  \{w)  for  the  law 
will  not  suffer  the  landlord  to  take  advantage  of  his  own  or  his  tenant's  wrong.'* 
8.  There  are  also  other  things  privileged  by  the  antient  common  law ;  as  a  man's 
tools  and  utensils  of  his  trade,  the  axe  of  a  carpenter,  the  books  of  a  scholar, 
and  the  like :  which  are  said  to  be  privileged  for  the  sake  of  the  public,  because 
the  taking  them  away  would  disable  the  owner  from  serving  the  common  wealth 
in  his  station.^*  So,  beasts  of  the  plough,^  averia  canuue,  and  sheep,  are  pri- 
vileged from  distresses  at  common  law  ;(x)  while  dead  ^oods,  or  other  sort  of 
beasts,  which  Bracton  calls  catalla  otiosa,  may  be  distrained.  But  as  beasts  of 
the  plough  may  be  taken  in  execution  for  debt,  so  they  may  be  for  distress  by 
statute,  which  partake  of  the  nature  of  executions. (^)  And  perhaps  the  true 
reason  why  these  and  th<f  tools  of  a  man's  trade  were  privileged  at  the  common 
law,  was  because  the  distress  was  then  merely  intended  to  compel  the  payment 
of  the  rent,  and  not  as  a  satisfaction  for  its  non-payment :  and  therefore  to 
deprive  the  party  of  the  instruments  and  means  of  paying  it  would  counteract 
the  very  end  of  the  distress. (^)  5.  Nothing  shall  be  distrained  for  rent  which 
may  not  be  rendered  again  in  as  good  plight  as  when  it  was  distrained :  for 
which  reason  milk,  fruit,  and  the  like  cannot  be  distrained,  a  distress  at 

(■•)  Co.  LItt  47.  (y)  I  Burr.  589. 

<»)  Liifew.  1580.  (•)  Ibid.  MS. 

(')  SI«L  61  H«L  in.  Bt  4»  de  dOtrM&NWt  eooMmia. 

"  Levant  and  ccuchant  in  this  sense  means  that  the  cattle  must  be  lying  dow9  and 
rifiing  up  on  the  premises  for  a  night  and  a  day^  without  pursuit  made  by  the  owner  of 
them.    6Ub.  Dist.  by  Hunt,  3  edit.  47. — Chitty. 

"  In  thi^  case  of  Poole  vs,  Longuevill,  2  Saund.  289,  the  contrary  was  determined ;  but 
that  case  was  overruled  in  2  Lutw.  1580 ;  and  the  result  of  the  cases  seems  to  be,  that  if 
a  Btraneer's  beasts  escape  into  another's  land,  by  default  of  the  owner  of  the  beasts,  as 
by  breaking  the  fences,  otherwise  sufficient,  they  may  be  distrained  for  rent  immediately, 
without  bemg  levant  and  couchant;  but  that  if  they  escape  there  by  de&ult  of  the  tenant 
of  the  land,  or  for  want  of  his  keeping  a  sufficient  fence,  then  they  cannot  be  distrained 
for  rent  or  service  of  any  kind  till  they  have  been  lewxni  and  oouchani^  nor  afterwards  by 
a  landlord  for  rent  on  a  lease,  unless  the  owner  of  the  beasts  neelect  or  refuse,  after  actual 
itotiee,  to  remove  them  within  a  reasonable  time ;  but  it  is  said  that  such  notice  is  not 
necessary  where  the  distress  is  by  the  lord  of  the  fee  or  by  the  grantee  of  a  rent-charge. 
2  Lutw.  1573.  Co.  Litt.  47,  b.,  n.  3.  Gilb.  Dist.  by  Hunt,  3d  edit.  45.  2  Saund.  290,  n.  7, 
285,  n.  4.    See  further,  Vin.  Abr.  Fences. — Chittv. 

**  A  stodcing-frame  (Willes,  512)  or  a  loom,  (4  T.  R.  565,)  being  implements  of  trade, 
cannot  be  distrained ;  but  it  must  be  observed  that  utensils  and  iniplements  of  trade 
may  be  distrained  where  they  are  not  in  actual  use  and  no  other  sufficient  distress  can 
be  found  on  the  premises.  Co.  Litt.  47,  a.  4  T.  R.  565.  And  it  should  seem  that  if  there 
be  reasonable  ground  for  presuming  there  are  not  sufficient  other  goods,  the  party  may 
distrain  implements  of  trade,  and  is  not  bound  to  sell  the  other  goods  first,  (6  Price's 
Rep.  3.  2  Qiitty's  R.  167 ;)  and  this  rule  of  exemption  does  not  extend  to  co^es  where  a 
distress  is  given  in  the  nature  of  an  execution  by  any  particular  statute,  as  for  poor-rates 
and  the  like,  (3  Salk.  136.  1  Burr.  579.  Lord  Raym.  384.  1  Salk.  249,  S.  C.,)  nor  where 
the  distress  is  for  damage-feasant«    Com.  Dig.  Distress,  B.  4. — Chitty. 

"  In  actual  use,  but  not  otherwise.  4  T.  R.  566.  Also  see  2  Inst.  132,  where  other 
authorities  are  collected.  The  modem  case  just  cited  contains  much  learning  upon 
what  is,  and  what  in  not,  with  reference  to  the  freehold,  di8trainable.->-CBiTTT. 
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"lO  1  *^^^'^^^  1*^  being  only  in  the  nature  of  pledge  or  secunty,  to  be  re- 
^  stored  in  the  same  plight  when  the  debt  is  paid.  So,  antiently,  sheaveH 
or  shocks  of  corn  could  not  oe  distrained,  because  some  damage  muAt  needs 
acci*ue  in  their  removal ;  but  a  cart  loaded  with  com  might,  as  that  could  be 
safely  restored.  But  now,  by  statute  2  W.  and  M.  c.  5,  corn  in  sheaves  or  cocka, 
or  loose  in  the  straw,  or  hay  in  barns  or  ricks,  or  otherwise,  may  be  distrained, 
as  well  as  other  chattels.^  6.  Lastly,  things  fixed  to  the  freehold  may  not  be 
distrained ;  and  caldrons,  windows,  doors,  and  chimney-pieces ;  for  they  savour 
of  the  realty."  For  this  reason  also  com  growing  could  not  be  distrained,  till 
the  statute  11  Geo.  II.  o.  19  empowered  lan(Uords  to  distrain  corn,  graas,  or  other 
products  of  the  earth,  and  to  cut  and  gather  them  when  ripe." 

Let  us  next  consider,  thirdly,  how  distresses  may  be  taken,  disposed  of,  or 
avoided.  And  first  I  must  premise  that  the  law  of  distresses  is  greatly  alterea 
within  a  few  years, last  past.  Formerly  they  were  looked  upon  in  no  other 
light  than  as  a  mere  pledge  or  security  for  payment  of  rent  or  other  duties,  or 
satis&ction  for  damage  done.  And  so  the  law  still  continues  with  regard  to 
distresses  of  beasts  taken  damage-fea&ant,  and  for  other  causes,  not  altered  by 
act  of  parliament ;  over  which  the  distrainor  has  no  other  power  than  to  retain 
them  till  satisfaction  is  made.  But,  distresses  for  rent-arrere  being  found  by  the 
legislature  to  be  the  shortest  and  most  effectual  method  of  compelling  the  pay* 
ment  of  such  rent,  manv  beneficial  laws  for  this  purpose  have  been  made  in  the 
present  century,  which  have  much  altered  the  common  law  as  laid  down  in  our 
antient  writers. 

In  pointing  out  therefore  the  methods  of  distraining,  I  shall  in  general  sup- 
pose the  distress  to  be  made  for  rent,  and  remark,  where  necear^^ry,  the  dif 
ferences  between  such  distress  and  one  taken  for  other  causes.       '  - 
iKII  ^        *In  the  first  place  then,  all  distresses  must  be  made  by  day^  unless  in 
^    the  case  of  damage-feasant ;  an  exception  being  there  allowed,  lest  the 

^  This  provision  extends  to  com  in  whatever  state  it  may  be,  whether  threshed  or 
onthreshed,  j[l  Lutw.  214;)  and,  as  observed  by  Mr.  Bradby,  inasmuch  as  this  statute 
directs  the  distress  to  be  sold  unless  replevied  within  five  days,  perhaps  the  rule  of  the 
ancient  common  law  with  respect  to  the  perishable  nature  of  the  diBtress  no  lonser 
extends  in  the  case  of  a  distress  for  rent  to  any  thing  which  is  not  liable  to  deterioration 
within  the  five  days.  Bradby  on  Dist.  213.  A  scde  by  a  landlord  of  standing  com,  taken 
as  a  distress  before  it  is  ripe,  is  void,  and  the  tenant  need  not  replevy,  neither  can  he 
sue  the  seller,  in  an  action  on  the  case,  for  selling  such  com  before  the  expiration  of  fiv« 
davs.  3  B.  &  A.  470.— Chitty. 

"  Co.  Litt.  47,  b.  This  rule  extends  to  such  things  as  are  essentially  part  of  the  house- 
hold, although  for  a  time  removed  thereirom,— 4ui  a  millstone,  removed  to  be  picked. 
Bro.  Abr.  Distress,  pL  23.  4  T.  R.  567.  As  to  what  are  fixtures,  see  2  Chit.  Com.  Law,  268. 
Com.  Big.  Biens.  H.  Chitty's  Law  of  Descents,  256,  257.  4  Moore,  281,  440.  2  D.  &  R.  1. 
6  B.  &  A.  826.  2  Stark.  403.  2  B.  &  C.  608.  4  D.  &  R.  62,  S.  C.  1  M^Gelan  Rep.  £x. 
217. — Chitty. 

"  The  act  applies  only  to  corn  and  other  produce  of  the  land  which  may  become  ripe, 
and  are  capable  of  being  cut  and  laid  up :  therefore  trees,  shrubs,  and  plants  growini; 
on  land  which  the  defen&nt  had  demised  to  the  plain ti£&  for  a  term,  and  which  they 
had  converted  into  a  nursery-ground,  and  planted  subsequently  to  the  demise,  were 
held  not  distrainable  by  the  former  for  rent.  2  Moore,  491.  8  Taunt.  431.  S.  C.  3  Moore, 
114,  8.  P.    3  B.  &  A.  470.— Chitty. 

To  these  heads  of  things  not  distrainable  may  be  added  all  goods  in  the  custody  of 
the  law,  whether  as  being  already  distrained  damage-feasant,  or  taken  in  execution. 
In  this  last  case,  however,  so  Ions  as  they  remain  on  the  premises,  the  statute  8  Anne, 
o.  14  gives  the  landlord  a  beneficial  lien  on  them,  for  which  see  post,  p.  417. 

The  words  of  the  statute  11  Geo.  II.  c.  19  are,  "  com,  srass,  hops,  roots,  fruits,  or  other 
product  growing  on  the  estate  demised."  The  court  of  Common  Pleas  has  determined 
that  the  gener^  word  "  nroduct"  does  not  extend  beyond  things  of  a  similar  nature 
with  those  before  specified,  to  all  of  which  the  process  of  becoming  ripe,  and  of 
being  cut,  gather€»l,  made  and  laid  up  when  ripe,  was  incidental.  It  was  held  therefore 
that  nursery  trees  and  shrubs  ooula  not  be  distrained.    Clark  tw.  Gkiakarth,  8  Taunt. 

431.— ^OOLERIDOB. 

1*  Mirrour,  c.  2,  s.  26.  See  also  7  Rep.  7,  a.    The  distress  cannot  be  made  until  the  day 
after  the  rent  fiills  due,  unless,  indeed,  there  be  any  agreement  or  local  custom  to  the 
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beaatB  should  escape  before  they  are  taken.(a)  Aou,  when  a  person  intends  w 
make  a  distress,  he  mast,  by  himself  or  his  bailiff,  enter  on  the  demised  pfd- 
mises ;  formerly  daring  the  continuance  of  the  lease,  bat  now,(6)  if  the  tenant 
holds  over,  the  landlord  may  distrain  within  six  months  after  the  determinaticu 
of  the  lease;  provided  his  own  title  or  interest,  as  well  as  the  tenant's  pos- 
session, continue  at  the  time  of  the  distress.^  If  the  lessor  does  not  nnd 
ufficient  distress  on  the  premises,  formerly  he  could  resort  nowhere  else ;  and 
herefore  tenants  who  were  knavish  made  a  practice  to  convey  away  their  goods 
and  stocks  fraudulently  from  the  house  or  lands  demised,  in  order  to  cheat  their 
landlords.  But  now(c)  the  landlord  may  distrain  any  goods  of  his  tenant  car- 
ried off  the  premises  clandestinely,  wherever  he  finds  them  within  thirty  days 
after,  unless  they  have  been  bona  fide  sold  for  valuable  consideration ;  and  all 
persons  privy  to  or  assisting  in  such  fraudulent  conveyance  forfeit  double  the 
iralue  to  the  land^ord.^  The  landlord  may  also  distrain  the, beasts  of  his  tenant 
feeding  upon  anj  commons  or  wastes  appendant  or  appurtenant  to  the  demised 
premises.^  The  landlord  might  not  formerly  break  open  a  house  to  make  a 
distress;  for  that  is  a  breach  of  the  peace,  nut  when  he  was  in  the  house,  it 
was  held  that  he  might  break  open  an  inner  door  ;(d)  and  now(6)  he  may,  by 
the  assistance  of  the  peace-officer  of  the  parish,  break  open  in  the  daytime  any 
place  whither  the  goods  have  been  fraudulently  removed  and  locked  up  to  pre- 
vent a  distress ;  oath  being  first  made,  in  case  it  be  a  dwelling-house,  of  a  rea* 
sonable  ground  to  suspect  that  such  goods  are  concealed  therem. 

Where  a  man  is  entitled  to  distrain  for  an  entire  duty,  he  ought  to  distrain 
for  the  whole  at  once,  and  not  for  part  at  one  time  and  part  at  another.(/)" 
fiat  if  he  di9!trains  for  the  whole,  and  there  is  not  sufficient  on  the  premises,  or 
he  happens  ^o  mistake  in  the  value  of  the  thing  distrained,  and  so  takes  p^t^o 
an  insufficient  distress,  he  may  take  a  second  distress  to  complete  his  *- 
remedy.(^) 


•)  Co.  Utt.  142. 

»)  Stat.  8  Anne,  c  14. 
(•)  Stat.  8  Anne,  o.  14.   11 G^.  IE.  o.  19. 
(^  Cow  Utt.  lei.   GQmberb.l7. 
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Stat.  11  Geow  n.  a  19. 
)2Lntw.ld32. 
(#)  Cro.  Ella.  18.  Stat  17  Ckr.  IL  o.  7.  IBorr.bM. 


contrary.  Gilb.  Dist.  56,  ko.  Hargrave's  Co.  Litt.  47,  b.  n.  6.  The  distress  must  not  be 
made  after  tender  of  payment  of  the  entire  rent  due.  According  to  8  Co.  147,  a.,  Gilb. 
Dist.  by  Hunt,  76,  jbc,  3  Stark.  171,  1  Taunt.  261,  tender  upon  the  land  before  the 
distress  makes  the  distress  tortious ;  tender  after  the  distress,  and  before  the  im- 
pounding, makes  the  detainer,  and  not  the  taking,  wrongful ;  tender  after  impouuiling 
makes  neither  the  one  nor  the  other  wrongful ;  but  in  the  case  of  a  distress  for  rent, 
upon  the  equity  of  the  2  W.  and  M.  c.  5,  a  sale  of  the  distress  after  tender  of  the  rent 
and  costs  would  be  illegal. — Chitty. 

*  Although  this  proviso  is  in  terms  confined  to  (he  possession  of  the  tenant,  yet 
it  has  been  holden  that  where  the  tenant  dies  before  the  term  expires,  and  his  per- 
sonal representative  continues  in  possession  during  the  remainder  and  after  the  ex- 
piration of  the  term,  the  landlord  may  distrain  within  six  calendar  months  after  the 
end  of  the  term  for  rent  due  for  the  whole  term.  1  H.  Bla.  465.  And  in  1  H.  61a.  7, 
n.  a.  it  was  holden  that  the  term  was  continued  by  the  custom  of  the  country  for  the 
purpose  of  giving  a  right  to  the  landlord  to  distrain  on  the  premises  in  which  the  way- 
going crop  remained.    See  1  Selw.  N.  P.  6  ed.  681. — Chittt. 

^^e  11  Geo.  IL  c.  19,  sects.  1,  2,  3.  The  act  is  remedial,  not  penal.  9  Price,  30.  It 
applies  to  the  goods  of  the  tenant  only  which  are  fraudulently  removed,  and  not  those 
of  a  stranger.  5  M.  &  S.  38.  And  the  rent  must  be  in  arrear  at  the  time  of  the  removal. 
1  Saand.  284,  a.    3  Esp.  15.   2  Saund.  2.  n.  b;  sed  vid.  4  Camp.  136.— Chittt. 

**  If  the  lord  come  to  distrain  cattle  which  he  sees  within  his  fee,  and  the  tenant,  or 
any  person,  to  prevent  the  lord  from  distraining,  drive  the  cattle  out  of  the  lord's  fee 
into  some  other  place,  yet  he  may  pursue  and  take  the  cattle.  Co.  Litt.  161,  a.  But 
this  rule  does  not  hold  to  distresses  damage-feasant,  which  must  be  made  on  the  land. 
Id. — Chitty. 

**  It  may  be  as  well  here  to  observe  that  if  a  landlord  come  into  a  hou^e  and  seiae 
apon  some  goods  as  a  distress,  in  the  name  of  all  the  goods  of  the  house,  that  will  be 
a  good  seizure  of  all.  6  Mod.  215.  9  Yin.  Abr.  127.  But  a  fresh  distress  may  be  made 
on  the  same  eoods  which  have  been  replevied,  for  subsequent  arrears  of  rent.  1  TaunU 
218.  So,  if  the  cattle  distrained  die  in  the  pound,  the  loss  will  fall  on  the  party  dis* 
trained  on,  and  not  upon  the  distrainor.  Burr.  1738.  1  Salk.  248.   11  East,  54. — Chittt. 
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Distresses  mast  be  proportioned  to  the  thing  distrained  for.  By  the  statute 
of  Marlbridge,  52  Hen.  ill.  c.  4,  if  any  man  takes  a  great  or  unreasonable  dis- 
tress for  rent  arrere,  he  shall  be  heavily  amerced  for  the  same.  As  if(^)  the 
landlord  distrains  two  oxen  for  twelve  pence  rent ;  the  taking  of  both  is  an 
unreasonable  distress ;  but  if  there  were  no  other  distress  nearer  the  value  to 
be  found,  he  might  reasonably  have  distrained  one  of  them ;  but  for  homage, 
fealty,  or  suit  and  service^  as  also  for  parliamentary  wages,  it  is  said  that  nr 
distress  can  be  exce8sive.(t)  For,  as  these  distresses  cannot  be  sold,  the  owner 
upon  making  satisfaction,  may  have  his  chattels  again.  The  remedy  for  excessive 
distresses  is  oy  a  special  action  on  the  statute  of  Marlbridge ;  for  an  action  of 
trespass  is  not  maintainable  upon  this  account,  it  being  no  injury  at  the  common 
law.a)^ 

When  the  distress  is  thus  taken,  the  next  consideration  is  the  disposal  of  it 
For  which  purpose  the  things  distrained  must  in  the  first  place  be  carried  to 
some  pound,  and  there  impounded  by  the  taker.  But  in  their  way  thither  they 
may  be  rescued  by  the  owner,  in  case  the  distress  was  taken  withoat^cause  oi 
contrary  to  law :  as  if  no  rent  be  due,  if  they  were  taken  upon  the  highway, 
or  the  like ;  in  these  cases  the  tenant  may  lawfully  make  rescue.(A:)  But  if  they 
be  once  impounded,  even  though  taken  without  any  cause,  the  owner  may  not 
break  the  pound  and  take  them  out ;  for  they  are  then  in  the  custody  of  th4> 
law.(Z) 

A  pound  (parcuSy  which  signifies  any  enclosure)  is  either  pound-orerf ,  that  is, 
open  overhead ;  or  pound-eoz^er^,  that  is,  close.  By  the  statute  1  &  2  P.  and  M. 
c.  12,  no  distress  of  cattle  can  be  driven  oat  of  the  hundred  where  it  is  taken, 
utioi  *unles8  to  a  pound-overt  within  the  same  shire,  and  within  three  miles  of 
^  the  place  where  it  was  taken.  This  is  for  the  benefit  of  the  tenants,  that 
they  may  know  where  to  find  and  replevy  the  distress.  And  by  statute  11 
Geo.  II.  c.  19,  which  was  made  for  the  benefit  of  landlords,  any  person  dis- 
training for  rent  may  turn  any  part  of  the  premises  upop  which  a  distress  is 
taken  into  a  pound,  pro  hoc  vice,  for  securing  of  such  distress.  If  a  live  distress 
of  animals  be  impounded  in  a  common  pound-overt,  the  owner  must  taike  notice 
of  it  at  his  peril ;  but  if  in  any  special  pound-overt,  so  constituted  for  this  par- 
ticular purpose,  the  distrainor  must  give  notice  to  the  owner :  and  in  both  these 
cases  the  owner,  and  not  the  distrainor,- is  bound  to  provide  the  beasts  with  food 
and  necessaries.  But  if  they  are  put  in  a  pound-covert,  in  a  stable,  or  the  like, 
the  landlord  or  distrainor  must  feed  and  sustain  them.(m)^  A  distress  of  house- 
hold goods,  or  other  dead  chattels,  which  are  liable  to  be  stolen  or  damaged  by 
weather,  oa^ht  to  be  impounded  in  a  pound-covert;  else  the  distrainor  must 
answer  for  the  consequences. 

When  impounded,  the  goods  were  formerly,  as  was  before  observed,  only  in 
the  nature  of  a  pledge  or  security  to  compel  the  performance  of  satisfaction , 
and  upon  this  account  it  hath  been  held(n)  that  the  distrainor  is  not  at  liberty 
to  woi^  or  use  a  distrained  beast.  And  thus  the  law  still  continues  with  regard 
to  beasts  taken  damage-feasant,  and  distresses  for  suit  or  services ;  which  must 
remain  impounded  tifi  the  owner  makes  satisfaction,  or  conteerts  the  right  oi 

(»)  2  Lut.  107.  (»)  Co.  Lltt  47. 

(()  Bro.  Abr.  tit  OMice,  291 ;  pnrogaJttiM^  M.  (»)  Co.  Litt  47. 

m  1  Yeatr.  104.   Fftiglbb.85.  4  But.  690.  (»)  Cro.  Jac.  148. 
(»)  Co.  Lltt.  160, 161. 

*^And8ee2  8tra.851.  3  Leon.  48.  See  exceptions,  1  Burr.  582.  1  H.  Bia.  13.  9  East, 
298.  It  is  no  bar  to  this  action  t^at,  between  the  distress  and  sale  of  the  goods  dis 
trained,  the  parties  came  to  an  arrangement  respectinc  the  sale,  (1  Bing.  401.  4  D.  d(  R. 
539.  2  B.  &  C.  821,  S.  C. ;)  and  the  action  b  sustainable  though  there  was  a  tender  of 
the  rent  before  the  distress  was  made.  2  D.  &  R.  250.  Where  more  rent  is  distrained 
for  than  is  due,  the  remedy  is  at  common  law,  and  is  not  founded  on  the  52  Hen.  III.  e^ 
4,  nor  on  the  2  W.  and  M.  c.  5,  s.  5.  Stra.  151.  Where  no  rent  is  due,  the  owner  of  ibtt 
«x)ds  distrained  may,  in  an  action  of  trespass  on  the  case,  recover  double  the  value  of 
ine  goods  and  full  costs.    2  W.  and  M.  sess.  1,  c.  5,  s.  5. — Ghittt. 

*  The  distrainor  cannot  tie  up  cattle  iznpounded ;  and  if  he  tie  a  beast  and  it  is 
ttrangled,  he  will  be  liable  in  damages.     1  siedk.  248.    If  the  distress  be  lost  by  act  of 
3od,  as  by  death,  the  distrainor  may  distrain  again.    11  East,  51.    Burr.  1738.— -CHirrr. 
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dlBtraining  by  replevying  the  chattels.  To  replevy  (replegiare,  that  is,  to  .ake 
back  the  pledge)  is  when  a  person  distrained  upon  applies  to  the  sheriff  or  his 
officers,  and  has  the  distress  returned  into  his. own  possession,  upon  giving  good 
security  to  try  the  right  of  taking  it  in  a  suit  of  law,  and,  if  that  be  determined 
against  him,  to  return  the  cattle  or  goods  once  more  into  the  hands  of  the  dis- 
trainor. This  is  called  a  replevin,  of  which  more  will  be  said  hereafter.  At 
present  I  shall  only  observe  that,  as  a  distress  is  at  common  *law  only  in  .  ^-.^ 
nature  of  a  security  for  the  rent  or  damages  done,  a  replevin  answers  *- 
the  same  end  to  the  distrainor  as  the  distress  itself,  since  the  party  replevying 
gives  security  to  return  the  distress  if  the  right  be  determinea  against  him. 

This  kind  of  distress,  though  it  puts  the  owner  to  inconvenience,  and  is  there- 
fore a  punishment  to  Atm,  yet  if  he  continues  obstinate  and  will  make  no  satis- 
faction or  payment,  it  is  no  remedy  at  all  to  the  distrainor.  But  for  a  debt 
due  to  the  crown,  unless  paid  within  forty  days,  the  distress  was  always  salable 
at  common  law.(o)  Ana  for  an  amercement  imposed  at  a  court-leet,  the  lord 
may  also  sell  the  distress  :{p)  partly  because,  being  the  king's  court  of  record, 
its  process  partakes  of  the  royal  prerogative  }(q)  but  principally  because  it  is  in 
the  nature  of  an  execution  to  levy  a  legal  debt.  And  so,  in  the  several  statuto- 
distresses  before  mentioned,  which  are  also  in  the  nature  of  executions,  the 
power  of  sale  is  likewise  usually  given,  to  effectuate  and  complete  the  remedy. 
And  in  like  manner,  by  several  acts  of  parliament,(r)  in  all  cases  of  distress  for 
rent,  if  the  tenant  or  owner  do  not,  within  five  days  afler  the  distress  is  taken,^ 
and  notice  of  the  cause  thereof  given  him,  replevy  the  same  with  sufficient 
security,  the  distrainor,  with  the  sheriff  or  constable,  shall  cauue  the  same  to  be 
appraised  bv  two  sworn  appraisers,  and  sell  the  same  towards  satisfaction  of  the 
rent  and  charges ;  rendering  the  overplus,  if  any,  to  the  owner  himself.  And 
by  this  means  a  full  and  entire  satisfaction  may  now  be  had  for  rent  in  arrere 
by  the  mere  act  of  the  party  himself,  viz.,  by  distress,  the  remedy  given  at 
common  law ;  and  sale  consequent  thereon,  which  is  added  by  act  of  parlia* 
ment. 

Before  I  quit  this  article,  I  must  observe,  that  the  many  particulars  which 
attend  the  taking  of  a  distress  used  formerly  to  make  it  a  hazardous  kind  of 
proceeding :  for  if  any  '''one  irregularity  was  committed  it  vitiated  the  p^-.  e 
whole  and  made  the  distrainors  trespassers  ab  initio.(^8)  But  now,  by  the  ^ 
statute  11  Geo.  II.  c.  19,  it  is  provided,  that  for  any  unlawful  act  done  the  whole 
shall  not  be  unlawful,  or  the  parties  trespassers  ab  initio :  but  that  the  party 
meved  shall  only  have  an  action  for  the  real  damage  sustained,  and  not  even 
Uiat  if  tender  of  amends  is  made  before  any  action  is  brought. 

YI.  The  seizing  of  heriots,  when  due  on  the  death  of  a  tenant,  is  also  an- 
uther  species  of  self-remedy,  not  much  unlike  that  of  taking  cattle  or  goods  in 
distress.  As  for  that  division  of  heriots  which  is  called  heriot-service,  and  is 
only  a  species  of  rent,  the  lord  may  distrain  for  this  as  well  as  seize ;  but  for 
heriot-custom  (which  Sir  Edward  Coke  says(Q  lies  only  in  prender,  and  not  in 

(•}  Bro.  Abr.  tit.  <lisereif,  71.  oaw.  aod  H.a6.    SAmw^ali.    4Q«o.ILo.38.    11 

(r)  8  Rep.  4L  0«o.  11.  c.  19. 

(ff)  Bra  ibid.    12  Hod.  880.  (•)  1  Yentr.  87. 
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^  A  reasonable  time  after  the  expiration  of  the  five  days  is  allowed  to  the  landlord 
for  apptaising  and  selling  the  eoods.  4  B.  &  A.  208 ;  sed  vid.  1  H.  Bla.  15.  The  five  days 
are  reckoned  inclusive  of  the  cuty  of  sale ;  as  if  the  goods  are  distrained  on  the  first,  they 
must  not  be  sold  before  the  sixth.  1  H.  Bla.  13.  An  action  lies  on  the  equity  of  this  act 
for  selling  within  the  five  days.  Semb.  id.  If  the  distrainor  continue  in  possession 
more  than  a  reasonable  time  beyond  the  five  days,  an  action  of  case  or  trespass  lies  on 
the  equity  of  the  statute.  11  East,  395.  Stra.  717.  4  B.  &  A.  208.  1  B.  ft  C.  145  Though 
the  act  authorizes  a  sale  after  the  five  days,  it  does  not  take  away  the  right  to  replevy  after 
the  five  days  in  case  the  distress  is  not  sold ;  but  it  would  be  otherwise  after  a  sale.  5 
Taunt.  451.  1  Marsh.  135.  By  the  consent  of  the  tenant,  the  landlord  may  continue  in 
poesession  longer  than  the  five  days  without  incurring  any  liability ;  and  his  so  continuing 
m  possession  will  not  of  itself  create  any  presumption  of  collusion  between  him  and  tb# 
tmMnt  to  defeat  an  execution.    7  Price,  690. — Cbittt. 
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render)  the  lord  mf^  seize  the  identical  thing  iteelf,  bnt  cannot  distrain  any  othei 
chattel  for  it.(u)  The  like  speedy  and  effectual  remedy  of  seizing  is  given  with 
regard  to  many  things  that  are  said  to  lie  in  franchise ;  as  waifs,  wrecks,  estrays, 
deodands,  and  the  Iikc  ;  all  which  the  person  entitled  thereto  may  seize  without 
the  formal  process  of  a  suit  or  action.  Not  that  they  are  debarred  of  this 
remedy  by  action ;  but  have  also  the  other  and  more  speedy  one,  for  the  better 
asserting  their  property ;  the  thing  to  be  claimed  bemg  frequently  of  such  a 
nature*  as  might  be  out  of  the  reach  of  the  law  before  any  action  could  be 
brought. 

These  are  the  several  species  of  remedies  which  may  be  had  by  the  mere  act 
of  the  party  injured.  1  shidl  next  briefly  mention  such  as  arise  from  the  joint 
act  of  all  the  parties  toffether.-  And  these  are  only  two,  accord  and  arbitration. 

I.  Accord  is  a  satismction  agreed  upon  between  the  party  injuring  and  the 
party  injured ;  which,  when  performed,  is  a  bar  of  all  actions  upon  this  account. 
nt-to^  As  if  a  man  contract  ^to  build  a  hous«  or  deliver  a  horse,  and  fail  in  it; 
J  this  is  an  injury  for  which  the  sufferer  may  have  his  remedy  by  action; 
but  if  the  party  injured  accepts  a  sum  of  money  or  other  thing  as  a  satisfaction, 
this  is  a  redress  of  that  injury,  and  entirely  takes  away  the  action.(u7)"    By 

C)  Cro.  BU».  690.    Cro.C«r.  880. {^)9  Rep.  70. 

"  See,  in  general,  Com.  Dig.  Accord,  Bac.  Abr.  Accord. 

The  mere  consent  of  a  party  to  accept  a  satisfaction,  without  an  actual  satisfaction,  is 
not  sufficient  to  discharge  the  other.  The  accord  and  satisfaction  must  be  perfect,  com- 
plete, and  executed ;  for,  were  it  otherwise,  it  would  be  only  substituting  one  cause  of 
action  for  another,  which  might  so  on  to  any  extent.  9  Kep.  79,  b.  5  T.  K.  141.  Satis- 
mction must  be  made  to  the  whole  of  the  original  demand ;  and  a  party  will  not  be  dis- 
charged upon  perlbrmance  of  a  satisfaction  to  part  of  such  demand,  the  ref^idue  remain- 
ing unperformed.  1  Taunt.  526.  5  East,  230.  The  performance  of  one  of  two  things 
stipulated  for  by  an  accord  is  nugatory,  (lord  Raym.  203 ;)  and  where  it  was  agreed  that 
the  plaintiff  and  defendant  should  each  deliver  up  his  part  of  an  indenture  to  be  can- 
celled, and  the  defendant  had  delivered  up  his  part,  this  was  held  no  accord  and  satis- 
faction. 3  Lev.  189.  The  accord  and  satisfaction  must  be  certain :  an  accord  to  pay  a 
leas  sum  on  the  same  or  at  a  subsequent  day  ia  not  sufficient.  5  East,  230.  So  an 
accord  that  the  defendant  shaU  employ  workmen  in  two  or  three  days  is  bad,  (4  Mod. 
88 ;)  and  performance  of  an  uncertain  accord  will  not  aid  the  defect.  3  Lev.  189.  Yely 
124. 

We  have  already  seen  (ante,  2  book)  how  far  a  contract  may  be  varied,  releaaed,  or  dis- 
charged by  another  contract.  A  deed  be/ore  breach  cannot  be  discharged  by  accord  and 
satisSiction  without  a  deed,(  1  Taunt.  428.  Com.  Dig.  Pleader,  2,  v.  8  ;]  but  <{fter  breach 
accord  and  satisfaction  without  deed  is  a  good  plea,  for  there  the  satisfaction  is  of  the 
breach,  and  not  of  the  deed.  Com.  Dig.  Accord,  A.  1  &  C.  7  East,  150.  1  J.  B.  Moore, 
358,  460.    Cro.  Eliz.  46.    2  Wils.  86.    6  Rep.  43,  b. 

The  satisfaction  must  be  a  reasonable  one.  Gfenerally  speaking,  the  mere  acceptance 
of  a  less  sum  is  not  in  law  a  satisfaction  of  a  greater  sum,  (5  East,  230;)  and  this  though 
an  additional  security  be  given.  1  Stra.  426.  An  agreement  between  a  debtor  and 
creditor  that  part  of  a  larger  sum  due  should  be  paid  by  the  debtor,  and  accepted  by  the 
creditor  as  a  satisfaction  ror  the  whole,  might,  under  special  circumstances,  operate  as  a 
discharge  of  the  whole ;  but  then  the  legal  effect  of  such  an  agreement  might  be  con- 
sidered to  be  the  same  as  if  the  whole  debt  had  been  paid,  and  part  had  been  returned 
as  a  ^ift'to  the  party  paying.  Per  Holroyd,  J.,  2  B.  &  C.  481.  A  debtor's  assignment  of 
all  his  effects  to  a  trustee,  to  raiue  a  fund  for  the  payment  of  a  composition  to  his  credi- 
tors, u  a  sufficient  satisfaction,  (2  T.  R.  24;)  so  if  a  third  person  euarantees  the  payment 
of  the  less  sum.  11  East,  390.  So  if  a  creditor,  by  his  undertaking  to  accept  a  compo- 
sition, induce  the  debtor  to  part  with  his  property  to  his  creditors,  or  induce  other  cre- 
ditors to  discharse  the  debtor,  to  enter  into  a  composition-deed,  or  deliver  up  securities 
to  him,  such  creditor  would  be  bound  by  such  undertaking.  2  Stark.  Rep.  407.  2  M.  A 
8.  120.  1  Esp.  236.  And  where  several  creditors,  with  the  knowledge  of  each  other, 
agree  on  the  faith  of  each  others'  undertaking  to  give  time  to,  or  accept  a  composition 
m>m,  a  debtor,  the  agreement  will  be  binding  on  every  creditor  who  is  party  to  it.  3 
Camp.  175.  2  M^&  S.  122.  16  Ves.  374 ;  and  see  further,  as  to  composition  with  credi- 
tors, 3  Chitty's  Com.  L.  687  to  698.  It  should  be  here  also  observed  that  when  a  bond 
Of  other  security  under  seal  has  been  given  and  accepted  in  satisfiftction  of  a  simple  con- 
tract-debt, the  latter  is  mereed  in  such  higher  security,  and  no  action  can  be  supported 
for  the  non-performance  of  the  simple  contract,  (Cro.  Car.  415.  Bac.  Abr.  Debt,  G.,) 
nnless  indeed  such  new  security  be  void;  but  the  mere  taking  of  an  instrument  of  a 
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several  late  Btatutes,  (particalarly  11  Greo.  II.  o.  19,  in  case  of  irregularity  in 
the  method  of  distraining,  and  24  Greo.  II.  o.  24,  in  case  of  mistakes  committed 
by  joatices  of  the  peace,)  even  teader  of  sufficient  amends  to  the  party  injured 
18  a  bar  of  ail  actions,  whether  he  thinks  proper  to  accept  such  amends  or  no." 
II.  Arbitration  is  where  the  parties  injuring  and  injured  submit  all  matters 
in  dispute,  concerning  any  {Personal  chattels  or  personal  wrong,  to  the  j  ndgment 
of  two  or  more  arbitrators,  who  are  to  decide  the  controversy ;  and  if  th«y  do 
not  agree,  it  is  usual  to  add,  that  another  person  be  called  in  as  umpire,  (imperatar 
or  impar,)(x)  to  whose  sole  judgment  it  is  then  referred :  or  frequently  there  is 
only  one  arbitrator  originally  appointed.  This  decision,  in  any  of  these  cases, 
18  called  an  award.  And  thereby  the  question  is  as  fully  determined,  and  the 
right  transferred  or  settled,  as  it  could  have  been  by  the  agreement  of  the  par- 
ties or  the  jud^ent  of  a  court  of  ju8tice.(y)  But  the  ri^ht  of  real  property  can- 
not thus  pass  by  a  mere  award  -.(z)  which  subtilty  in  pomt  of  form  (for  it  is  now 
reduced  to  nothing  else)  had  its  rise  from  feodal  principles ;  for  if  this  had  been 
permitted  the  land  might  have  been  aliened  collnsively  without  the  consent  of  the 
superior.    Yet  doubtless  an  arbitrator  may  now  award  a  conveyance  or  a  release 

(f)  Whart.  Angl.  Saer.  L  771   Nicola.  Soot  Hkt  Libr.  ch.  (v)  Brownl.  66.    1  Fraem.  410. 

4,  prop*  JltMm.  (•;  1  RoU.  Abr.  242.    1  Lord  Rajm.  116.  ' 

higher  order  as  a  collateral  or  addUional  security  does  not  preclude  the  debtor  from 
suing  on  the  ori^nal  contract,  and  this  though  judgment  be  obtained  on  such  security. 
2  Leon.  110.  6  T.  E.  176,  177.  Payment  and  acceptance  of  a  part  of  a  debt  before  the 
day  it  falls  due,  or  at  a  place  where  the  whole  debt  was  not  payable,  in  satisfaction  of 
the  whole,  is  a  good  satisfaction,  (Co.  Litt.  212,  b. ;)  and  so  if  the  debtor  give  a  chose  in 
possession  for  a  chose  in  action,  (2  T.  R.  24,)  as  the  gift  of  a  horse,  or  other  property  in 
specie.  Co.  Litt.  212,  b.  The  mere  fulfilment  of  an  act  which  a  party  is  bound  in  law 
to  do  is  no  satisfaction.  Per  Grose,  J.,  5  East,  302.  A  release  of  an  equity  of  re- 
demption is  no  satisfaction.  2  Wils.  86.  Conferring  a  benefit  to  a  third  person  at  the 
debtor's  request  is  sufi&cient.    See  Skin.  Rep.  391. 

The  satisfaction  should  proceed  from  the  party  who  wishes  to  avail  himself  of  it;  for 
when  it  proceeds  entirely  nrom  a  stranger  it  will  be  a  nulUty.  See  5  East,  294.  1  Smith 
615.    Cro.  Eliz.  541. 

Accord  and  satisfaction  by  copartner  is  a  bar  to  any  action  against  the  other  partners. 
9  Rep.  79,  b.  So  the  acceptance  of  satisfaction  from  a  joint  tort-feasor  discharges  the 
otlier  wrong-doers,  (Sembl.  3  Taunt.  117 ;)  and  accord  and  satisfaction  to  one  of  several 
co-plainti£&  wiU  operate  as  a  discharge  from  all.  See  13  Edw.  IV.  6.  5  Co.  117,  b. — 
Chittt. 

"  By  several  statutes,  (particularly  11  Geo.  II.  c.  19,  in  case  of  irregularity  in  the  method 
of  distraining,  and  11  &  12  Vict.  c.  44,  in  case  of  mistakes  committed  by  justices  of  the 
peace,)  a  ten&r  of  amends  to  the  party  injured  is  a  bar  to  the  action,  if  the  party  thinks 
proper  to  accept  such  tender.  If  the  party  injured  does  not  accept  the  amends  tendered, 
and  the  jury,  on  the  trial  of  the  action,  think  the  sum  offered  sufficient,  their  verdict 
must  be  for  the  defendant.  By  the  Common  Law  Procedure  Act,  1852,  s.  70,  the  defend- 
ant in  all  actions  (except  actions  for  assault  and  battery,  false  imprisonment,  libel, 
sluider,  malicious  arrest  or  prosecution,  criminal  conversation,  or  debauchery  of  the 
plaintiff 's  daughter  or  servant)  may  pay  into  court  a  sum  of  money  by  way  of  compen- 
sation or  amends.  And,  by  statute  6  &  7  Vict.  c.  96,  s.  2,  in  action  for  a  libel  contained 
in  any  newspaper  or  periodical  publication,  the  defendant  may  plead  that  it  was  inserted 
without  malice  or  gross  negligence,  and  that  an  apology  had  been  offered  to  be  published. 
The  defendant  may  with  the  plea  pay  money  into  court  as  amends.  By  s.  4,  the  offer  of 
apology  is  admissible  in  evidence  in  mitigation  of  damages.— Stbwabt. 

Where,  by  act  of  assembly,  a  penalty  of  fifty  pounds  was  imposed  upon  any  magistrate 
or  minister  marr^iuff  a  minor  without  the  consent  of  parents  or  guardians,  and  an  act 
of  assembly  provided  also  for  notice  of  any  suit  against  a  magistrate  in  order  that  be 
might  have  &e  opportunity  to  tender  amends,  it  was  held  that  no  sum  of  money  short 
of  the  penalty  could  be  a  sufficient  amends.  In  demands  founded  on  torts  and  sounding 
in  damages,  any  sum  of  money  may  be  treated  as  amends,  because  the  standard  of 
damage  is  uncertain,  depending  on  a  variety  of  circumstances,  and  a  party  is  as  likely 
to  recover  on  trial  less  than  the  sum  tendered  as  to  recover  more.  But  for  a  pecuniary 
debt,  fixed  and  certain,  a  less  sum  of  money  cannot  be  an  equivalent.  Thus,  payment  of 
a  less  sum  of  money  can  never  be  admitted  as  an  accord  and  satisfaction  of  a  greater  sum 
due.  But  payment  of  any  sum  accepted  as  satisfaction  of  damages  for  a  personal  ii\junr 
is  sufficien'^^.    Lowrie  vs,  Yemer,  3  Watts,  317. — Sharswood.  ^ 


16  PEIVATE  WEONGS.  [Book  HI 

of  land;  and  it  will  be  a  breach  of  the  arbitration-bond  to  refiiBe  compliance.^ 
For  though  originally  the  sabmission  to*arbitration  used  to  be  by  word,  or  by  deed, 
yet,  both  of  these  being  revocable  in  their  nature,  it  is  now  become  the  practice 
to  enter  into  mutual  bonds  with  condition  to  stand  to  the  award  or  arbitration 
*17 1  ^^  ^^^  arbitrators  *or  umpire  therein  named-Ca)"*^  And  experience  having 
^  shown  the  great  use  of  these  peaceable  and  domestic  tribunals,  especially 
in  settling  matters  of  account,  and  other  mercantile  transactions,  which  are 
difficult  and  almost  impossible  to  be  adjusted  on  a  trial  at  law,  the  legisla* 

(•)  Appood.  Na  m.  2  0. 

"  And  where  a  partjr'B  title  to  land  is  referred  with  his  consent,  the  award  is  con- 
clusive evidence,  and  binding  on  him  and  his  heirs  and  assigns  as  to  such  title.  3  East, 
15. — Chittt. 

"  If  the  parties  intend  to  refer  all  disputes,  the  terms  of  the  reference  should  be,  "of 
all  matters  in  difference  between  the  parties.''  When  the  reference  is  onlv  intended  to 
be  of  the  matter  in  a  particular  cause,  it  should  be,  "of  cdl  matters  in  di^rence  in  the 
cause."  3  T.  R.  628.  A  time  should  in  all  cases  be  mentioned  within  which  the  award  is 
to  be  made;  but,  if  no  time  be  mentioned,  the  award  should  be  made  in  a  reasonable 
time.  2  Eeb.  10,  20.  3  M.  &  8.  145.  It  is  usual  to  vest  in  the  arbitrators  a  power  of 
enlarging  the  time  for  making  their  award ;  but  it  should  be  stipulated  that  this  enlarge- . 
ment  be  made  a  rule  of  court.  It  is  best  to  provide  that  the  arbitration  is  not  to  be 
defeated  by  the  death  of  either  party .  7  Taunt.  571.  2  B.  &  A.  394.  3  D.  &  R.  184,  608. 
In  some  cases  the  court  will  amend  an  order  of  reference.    5  Moore,  167. 

A  court  of  chancery  will  not  decree  a  specific  performance,  (19  Yes.  431.  6  Yes.  815,) 
and  no  action  lies  for  not  appointing  an  arbitrator,  (2  B.  &  P.  13 ;)  but  if  a  party  has 
agreed  not  to  revoke,  or  has  covenanted  to  perform  an  award,  and  the  award  be  made, 
he  will  be  liable  to  an  action  for  a  breach  of  the  agreement  or  covenant  if  he  revoke  or 
refuse  to  perform  the  award,  (see  5  B.  &  A.  507.  1  D.  &  R.  106.  2  Chit.  R.  316.  5  East, 
266 ;  and  see  4  B.  &  C.  103 ;)  and  an  attachment  for  a  contempt  of  court  sometimes  lies, 
where  the  submission  is  a  rule  of  court.    Crompt.  Prao.  262.    I  Stra.  593.    7  East,  607. 

With  respect  to  the  revoeaHon  of  the  arbitrator's  authority,  it  is  a  rule  of  law  that  every 
species  of  authority,  being  a  delegated  power,  although  by  express  words  made  irrevo- 
cable, is  nevertheless  in  general  revocable.  See  8  Co.  82.  A  submission  to  arbitration 
ms^  be  revoked  by  the  act  of  God,  by  operation  of  law,  or  by  the  act  of  the  parties. 

The  death  of  either  or  any  of  the  parties  before  the  award  is  delivered  in  seneral  vacates 
the  submission,  unless  it  contain  a  stipulation  to  the  contrary,  (see  1  Marsh.  366.  7 
Taunt.  571.  I  Moore,  287,  S.  C.  2  B.  &  A.  394 ;)  but  where  all  matters  in  difference  in  a 
cause  are  referred  by  order  of  nisi  prius  to  arbitration,  the  death  of  one  of  the  parties  at 
any  time  before  award  made  is  a  revocation  of  the  arbitrator's  authority  and  the  court 
will  set  aside  an  award  made  after  his  death  ;  or,  in  other  words,  it  should  seem,  if  the 
cause  of  action  is  referred,  the  death  abates  the  action,  but  not  so  if  other  matters  besides 
the  cause  of  action  are  referred.    3  D.  &  R.  608.    2  B.  &  A.  394. 

If  a  feme-sole  submit  to  arbitration,  and  marry  before  the  award  is  delivered,  such 
marriage  is  in  effect  a  revocation,  without  notice  to  the  arbitrators,  (2  Keb.  865.  Jones, 
388.  Roll.  Abr.  331 ;)  but  the  husband  and  wife  may  be  sued  on  their  bond  for  such 
revoking.    5  East,  266. 

Bankruptcy  of  one  of  the  parties  is  no  revocation.    2  Chit.  Rep.  43.    4  B.  &  A.  250. 

The  death  of  the  arbiiraiorSt  or  one  of  them,  will  defeat  the  reference,  unless  there  be  a 
clause  in  the  submission  to  the  contrary,  (see  4  Moore,  3 ;)  so  if  the  arbitrators  do  not 
make  the  award  within  the  limited  time,  or  they  disagree,  or  refuse  to  act  or  intermeddle 
any  further.    1  Roll.  Abr.  261.    2  Saund.  129.    Tidd,  8  ed.  877. 

The  parties  themselves,  as  we  have  iust  seen,  may  revoke  the  arbitrators'  authority 
before  the  award  is  made :  the  revocation  must  follow  the  nature  of  the  submission :  if 
the  latter  be  by  parol,  so  may  the  revocation.  2  Eeb.  64.  If  the  submission  be  by  deed, 
so  must  the  revocation.  8  Co.  72 ;  and  see  T.  Jones,  134.  Notice  of  the  revocation  bv 
the  act  of  the  parties  must  be  given  to  the  arbitrators  in  order  to  render  it  effectual. 
Roll.  Abr.  331.  Yin.  Abr.  Authority,  13 ;  and  see  5  B.  &  A.  607. 

The  law  relating  to  the  proceedings  during  the  conduct  of  the  arbitration,  and  the 
duties  of  arbitrators  and  umpires,  wul  be  found  in  3  Chit.  Com.  Law,  650  to  656,  and 
Caldw.  on  Arb.  42,  45,  &c.  As  to  the  power,  &c.  of  a^mrding  costs,  see  Tidd,  8  ed.  883  to 
887.  As  to  when  a  court  of  equity  will  compel  an  arbitrator  to  proceed,  see  1  Swanst.  40. 
As  to  the  general  requisites  of  an  award  and  how  it  will  be  construed,  see  3  Chit.  Com. 
Law,  656  to  G60.  Tidd,  8  ed.  882.  For  the  remedy  to  compel  the  performance  of  an 
award,  see  Tidd,  Prac.  8  ed.  887  to  894.  3  Chit.  Com.  Law,  600  to  665 ;  and  for  the  relief 
asainst  an  improper  award,  see  3  Chit.  Com.  Law,  665  to  668.  Tidd,  Prac.  8  ed.  894  to 
898.— Chittt. 
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tore  has  now  established  the  use  of  them  as  well  in  controversies  where  causes 
are  depending  as  in  those  where  no  action  is  brought :  enacting,  by  statute  9  & 
10  W.  III.  c.  15,  that  all  merchants  and  others  who  desire  to  end  any  contro- 
versy, suit,  or  quarrel,  (for  which  there  is  no  other  remedy  but  by  personal 
action  or  suit  in  equity,)  may  agree  that  their  submission  of  the  suit  to  arbi* 
tration  or  umpirage  shall  be  made  a  rule  of  any  of  the  king's  courts  of  record, 
and  may  insert  such  agreement  in  their  submission  or  promise,  or  condition  of 
the  arbitration-bond :  which  agreement  being  proved  upon  oath  by  one  of  the 
witnesses  thereto,  the  court  shall  make  a  rule  that  such  submission  and  award 
shall  be  conclusive :  and,  after  such  rule  made,  the  parties  disobeying  the  award 
shall  be  liable  to  be  punished  as  for  a  contempt  of  the  court;  unless  such  award, 
shall  be  set  aside  for  corruption  or  other  misbehaviour  in  the  arbitrators  or 
umpire,  proved  on  oath  to  the  court  within  one  term  after  the  award  is  made. 
A.nd,  in  consequence  of  this  statute,  it  is  now  become  a  considerable  part  of  the 
business  of  the  superior  courts  to  set  aside  sach  awards  when  partially  or 
illegally  made ;  or  to  enforce  their  execution,  when  legal,  by  the  same  process 
of  contempt  as  is  awarded  for  disobedience  to  those  rules  and  orders  which  are 
issued  by  the  courts  themselves." 

'^  The  CommQn  Law  Procedure  Act,  1854,  it  may  be  observed,  contains  several  very 
important  provisions  with  reference  to  arbitrations  by  consent  of  parties.  Some  more 
particular  mention  of  these  enactments  may  not  be  considered  inopportune. 

To  prevent  an  arbitration  coming  to  an  end  without  an  award  being  made,  it  is  pro- 
vided that  if  in  any  arbitration  the  document  authorizing  the  reference  provides  that 
the  reference  shall  be  to  a  single  arbitrator,  and  the  parties  do  not  concur  in  the  appoint- 
ment of  an  arbitrator ;  or  if  any  arbitrator  refuses  to  act,  or  becomes  incapable  of  acting, 
or  dies,  and  the  parties  do  not  concur  in  appointing  a  new  one;  or  if,  where  the  parties 
or  two  arbitrators  are  at  liberty  to  appoint  an  umpire,  such  parties  or  arbitrators  do  not 
appoint  an  umpire ;  or  if  any  umpire  refuses  to  act,  or  becomes  incapable  of  acting,  or 
dies,  and  the  parties  or  arbitrators  do  not  appoint  a  new  umpire, — in  every  such  instance 
any  party  may  serve  the  other  party  or  the  arbitrators,  as  the  case  may  be,  with  notice 
to  appoint  an  arbitrator  or  umpire ;  and  if  within  seven  days  no  arbitrator  or  umpire  is 
appointed,  any  judge  of  any  of  the  superior  courts  may  appoint  the  arbitrator  or 
umpire. 

l^or  can  a  reference  be  rendered  nugatory  by  the  failure  of  one  party  to  appoint  an 
arbitrator ;  for  when  a  reference  is  to  two  arbitrators,  one  to  be  appointed  by  each  party, 
and  one  party  &ils  to  appoint  an  arbitrator  for  seven  days  after  the  other  party  has  done 
so  and  has  served  the  party  thus  failing  to  appoint  with  a  notice  to  appoint  his  arbi- 
trator, the  party  who  has  appointed  may  appoint  his  own  arbitrator  to  act  as  sole  arU* 
trator,  and  an  award  made  by  such  sole  arbitrator  will  then  be  binding  on  both  parties. 
The  court  or  a  judge  may,  nevertheless,  revoke  the  appointment  on  such  terms  as  may 
peem  just. 

Formerly  it  was  required  that  express  authority  to  appoint  an  umpire  should  be  given 
to  arbitrators ;  otherwise  such  an  appointment  could  not  be  made  by  them.  Now,  how- 
ever, when  a  refeienoe  is  to  two  arbitrators,  and  the  document  authorizing  it  does  not 
show  that  it  was  intended  that  there  should  not  be  an  umpire  or  provide  otherwise  for 
the  appointment  of  an  umpire,  the  two  arbitrators  may  appoint  an  umpire.  They  may 
be  called  upon  to  muke  the  appointment  by  notice  from  apy  of  the  parties  to  the  refer- 
ence; and  the  appointment  must  be  made  within  seven  days;  otherwise  an  umpire  may 
be  appointed  by  a  judge. 

An  arbitrator  is  idso  required  to  make  his  award  within  three  months  after  he  has  been 
appointed  and  has  entet-ed  on  the  reference,  or  been  called  upon  by  a  notice  in  writing 
from  a  party  to  the  reference  to  do  so ;  but  the  parties,  by  consent  in  writing  or  the 
court,  may  enliu'ge  the  time  for  the  arbitrator  making  his  award. 

That  delay  may  be  avoided,  however,  when  arbitrators  cannot  agree,  it  is  provided 
that  any  umpire,  when  appointed,  may  enter  on  the  reference  in  lieu  of  the  arbitrators, 
if  the  latter  have  allowea  their  time  to  expire  without  making  an  award,  or  have 
delivered  to  any  party,  or  to  the  umpire  himself,  a  notice  stating  that  they  cannot  agree. 
Instead  of  deciding  the  dispute,  an  arbitrator  may  state  his  award  in  the  form  of  a 
special  case  for  the  opinion  of  the  court,  the  nature  and  object  of  which  proceeding  shall 
be  expluned  afterwards 

Soon  a^r  the  statute  9  k  10  W.  III.  c.  15,  it  was  decided  that  the  right  to  real  property 
could  not  pass  by  a  mere  award.  1  Roll.  Abr.  242.  1  Ld.  Raym.  115.  This  subtlety  in 
point  of  form  (for  it  was  soon  reduced  to  nothing  else)  had  its  rise  from  feudal  prin- 
ctplee;  for,  if  this  had  been  permitted,  the  land,  it  was  said,  might  be  aliened  oolluiive]j 
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CHAPTER  IL 
OF  REDRESS  BY  THE  MERE  OPERATION  OF  LAW. 

The  remedies  for  private  wrongs  which  are  effected  by  the  mere  operation 
^f  the  law  will  fall  witnin  a  very  narrow  compass }  there  being  only  two  instances 
of  this  sort  that  at  present  occur  to  my  recollection :  the  one  that  of  retainer, 
where  a  creditor  is  made  executor  or  administrator  to  his  debtor;  the  other  in 
the' case  of  what  the  law  calls  a  remitter, 

I.  If  a  person  indebted  to  another  makes  his  creditor  or  debtee  his  executor, 
or  if  such  a  creditor  obtains  letters  of  administration  to  his  debtor ;  in  these 
cases  the  law  gives  him  a  remedy  for  his  debt  by  allowing  him  to  retain  so  much 
as  will  pay  himself,  before  any  other  creditors  whose  debts  are  of  equal  degree.(a)' 
This  is  a  remedy  by  the  mere  act  of  law,  and  grounded  upon  this  reason :  that 
the  executor  cannot,  without  an  apparent  absurdity,  commence  a  suit  against 
himself,  as  a  representative  of  the  deceased,  to  recover  that  which  is  due  to 
him  in  his  own  private  capacity :  but,  having  the  whole  personal  estate  in  his 
hands,  so  much  as  is  sufficient  to  answer  his  own  demand  is,  by  operation  of 
*10 1  ^^'  ^PP^^  ^  ^^^^  particular  purpose.  Else,  by  being  made  executor  *he 
-I  would  be  put  in  a  worse  condition  than  all  the  rest  of  the  world  besides. 
For  though  a  ratable  payment  of  all  the  debts  of  the  deceased,  in  equal  degree, 
is  clearly  the  most  equitable  method,  yet,  as  every  scheme  for  a  proportionable 
distribution  of  the  assets  among  all  the  creditors  hath  been  hitherto  found  to  be 
impracticable,  and  productive  of  more  mischiefs  than  it  would  remedy,  so  that 
the  creditor  who  first  commences  his  suit  is  entitled  to  a  preference  in  payment ; 
it  follows  that,  as  the  executor  can  commence  no  suit,  he  must  be  paid  the  last 
of  any,  and  of  course  must  lose  his  debt,  in  case  the  estate  of  his  testator  should 
prove  insolvent,  unless  he  be  allowed  to  retain  it.*    The  doctrine  of  retainer  is 

(•)  1  RolL  Abr.  922.    Plowd.  643.    See  book  U.  page  511. 

without  the  consent  of  the  superior.  If,  therefore,  an  arbitrator  awarded  a  conveyance 
or  a  release  of  land,  and  the  party  ordered  to  convey  refused  to  do  so,  the  court  of 
chancery  must  have  been  resorted  to  in  order  to  enforce  a  specific  performance  of  the 
award.  This  proceeding  is  no  longer  necessary,  however;  for  an  award  directing  the 
possession  of  land  to  be  delivered  may  now  be  enforced  summarily,  like  a  judgment  in 
^ectment.    Com.  Law  Froc.  Act,  1854. 

An  award,  as  we  have  seen,  is  only  a  final  judgment  on  the  matters  submitted,  when 
the  decision  of  the  arbitrator  is  properly  made.  An  award  may  and  will  be  set  aside  by 
the  court,  in  the  exercise  of  the  summary  jurisdiction  conferred  upon  it  by  the  statute 
before  referred  to,  when  the  arbitrator  has  not  pursued  the  submission,  or  has  in  any 
respect  exceeded  his  authority ;  when  the  award  itself  is  uncertain  or  ambiguous ;  when 
the  proceedings  in  the  arbitration  have  been  irregular ;  when  the  arbitrator  has  miscon- 
ducted himself;  or  when  th^  award  has  been  procured  by  undue  means.  But  these 
constitute  but  a  few  of  the  instances  in  which  an  award  will  be  set  aside ;  for  it  would  be 
quite  out  of  place  here  to  enter  into  any  detail  of  the  circumstances  which  will  avoid  an 
award. — Kerr. 

^  Toller,  4  ed.  295,  298.    So  if  a  creditor  be  made  a  co-executor.    1  B.  &  P.  630.    The 
same  law  as  to  an  administrator  (8  T.  R.  407)  or  heir.    2  Vem.  62.    So  if  a  debtor  be 
made  executor  of  creditor,  it  is  a  release  at  law.    Ante,  2  book,  512.    Plowd.  184.    Salk.* 
299.— Ohittt. 

•  The  principle  of  an  equal  and  pro  rata  distribution  of  the  property  of  an  insolvent  de- 
cedent among  his  creditors  has  been  adopted  and  successfully  carried  out  in  the  United 
States.  So  far  from  being  impracticable,  or  accompanied  with  inconveniences  more 
than  counterbalancing  its  justice, — as  the  learned  commentator  plainly  intimates, — no 
voice  would  be  raised  anywhere  in  favour  of  a  return  to  a  system  which  was  a  mere 
scramble  as  to  who  should  get  priority,  and  with  a  very  ui^just  power  in  the  executor  or 
administrator  not  only  to  prefer  himself  but  others.  It  follows  that  in  this  country 
there  is  no  such  thing  as  retainer  as  against  other  creditors  in  equal  degree.  The  exe- 
cutor or  administrator  must  come  in  pari  passu  with  all  others,  according  to  the  ^eheral 
principles  of  order  settled  by  the  various  statutes, — ^in  which  there  is  some  diversity,  but 
a  manifest  tendency  in  the  later  legislation  to  place  all  debts,  without  regard  to  quality, 
apon  one  and  the  same  level.— ^harswooo. 
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therefore  the  necessary  conseqaence  of  that  other  doctrine  of  the  law,  the  prior- 
ity of  such  creditor  who  first  commences  his  action.  Bat  the  executor  shalt 
not  retain  hisown  debt,  in  prejudice  to  those  of  a  higher  degree ;  for  the  law 
only  puts  him  in  the  same  situation  as  if  he  had  sued  himself  as  executor  and 
recovered  his  debt ;  which  he  never  could  be  supposed  to  have  done  while  debts 
of  a  higher  nature  subsisted.  Neither  shall  one  executor  be  allowed  to  retain 
his  own  debt  in  prejudice  to  that  of  his  co-executor  in  equal  decree;  but  both 
shall  be  discharged  in  proportion.(6)  Kor  shall  an  executor  of  his  own  wrons^ 
be  in  any  case  permitted  to  retain.(c) 

II.  Eemitter  is  where  he  wbo  hath  the  true  property  or  jtis  proprietatis  it*, 
lands,  but  is  out  of  possession  thereof,  and  hath  no  right  to  enter  without  re- 
covering possession  m  an  action,  hath  afterwards  the  freehold  cast  upon  him  by 
some  subsequent,  and  of  course  defective,  title ;  in  this  case  he  is  remitted,  or 
sent  back  by  operation  of  law,  to  his  antient  and  more  certain  title.(d)  The 
right  of  entry,  which  he  hath  gained  by  a  bad  title,  shall  be  ipso  facto  annexed 
to  his  own  inherent  good  one :  and  his  defeasible  estate  shall  be  utterly  defeated 
and  annulled,  by  the  instantaneous  act  of  law,  without  his  participation  or  con- 
sentYe)  As  if  A.  disseizes  B.,  that  *is,  turns  him  out  of  possession,  and  r^a 
dies,  leaving  a  son  C. ;  hereby  the  estate  descends  to  C.  the  son  of  A.,  and  ^ 
B.  18  barred  from  entering  thereon  till  he  proves  his  right  in  an  action  ]  now,  if 
afterwards  C,  the  heir  of  the  disseizor,  makes  a  lease  for  life  to  D.,  with  remamder 
to  B  the  disseizee  for  life,  and  D.  dies;  hensbv  the  remainder  accrues  to  B.,  the 
disseizee :  who,  thus  gaining  a  new  freehold  by  virtue  of  the  remainder,  which 
is  a  bad  title,  is  by  act  of  law  remitted^  or  in  of  his  former  and  surer  estate. (/) 
For  he  hath  hereby  gained  a  new  right  of  possession ,>to  whirh  the  law  imme- 
diately annexes  his  antient  right  of  property. 

K  the  subsequent  estate,  or  ri^ht  of  possession,  be  gained  b  v  a  man's  own  act 
or  consent,  as  by  immediate  purcnase  being  of  full  age,  he  shall  not  be  remitted. 
For  the  taking  such  subsequent  estate  was  his  own  folly*  and  shall  be'  looked 
upon  as  a  waiver  of  his  prior  right. (^)  Therefore  it  is  t9be  observed,  that  to 
every  remitter  there  are  regularhr  these  incidents :  an  antient  right,  and  a  new 
defeasible  estate  of  freehold,  uniting  in  one  and  the  same  person  ]  which  de- 
feasible estate  must  be  cast  upon  the  tenant,  not  gained  by  his  own  act  or  folly. 
The  reason  given  by  Littleton, (A)  why  this  remedy,  which  operates  silently,  and 
by  the  mere  act  of  law,  was  allowed,  is  somewhat  similar  to  that  given  in  the 
preceding  article ;  because  otherwise  he  who  hath  right  would  be  deprived  of 
all  remmy.  For,  as  he  himself  is  the  person  in  possession  of  the  freehold,  there 
is  no  other  person  against  whom  he  can  bring  an  action,  to  establish  his  prior 
right.  And  for  this  cause  the  law  doth  adjudge  him  in  by  remitter ;  that  is,  in 
such  plight  as  if  he  had  lawfully  recovered  the  same  land  by  suit.  For,  as  lord 
Bacon  0Dserves,(i)  the  benignity  of  the  law  is  sui  h,  as  when,  to  preserve  the 
principles  and  grounds  of  law,  it  depriveth  a  man  of  his  remedy  without  his 
own  fault,  it  wilfrather  put  him  in  a  better  degree  and  condition  than  in  a  worse. 
Nam  quod  remedio  destituiturj  ipsa  re  valet y  si  culpa  absit  But  there  shall  be  p^oi 
no  *remitter  to  a  right  for  which  the  party  has  no  remedy  by  action  :(Ar)  *- 
as  if  the  issue  in  tail  be  barred  by  the  fine  or  warranty  of  his  ancestors,"  and 
the  freehold  is  afterwards  cast  upon  him,  he  shall  not  bo  remitted  to  his  estate- 
tail  :(Z)  for  the  operation  of  the  remitter  is  exactly  the  same,  after  the  union  of 
the  two  rights,  as  that  of  a  real  action  would  have  been  before  it.  As  therefore 
the  issue  in  tail  could  not  by  any  action  have  recovered  his  antient  estate,  he 
shall  not  recover  it  by  remitter. 

And  thus  much  for  these  extrajudicial  remedies,  as  well  ^or  real  as  personal 
iojurieB,  which  are  furnished  or  permitted  by  the  law,  where  the  parties  are  so 


(>)  Via.  Ala.  ttt.  eMcuton,  D.  3.  (9)  Ca  Litt  S48, 850. 

')  Finch,  L.  IM.    LItt  1 683.  \'j  Moor.  115.    1  Ann.  180. 


(•)5Ilep.86.  (*)aMl. 

UttiOM.  .  (()  ISlem. 

Oo.  litt858.    Cn».JM.489.  (*)  Go.  LHt.  840. 


*  The  issue  is  no  longer  liable  to  be  barred  by  these  means.    Stat.  3  &  4  W.  IV .  o.  74 
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pecniiarly  circumstanced  as  not  to  make  it  eligible,  or  in  some  cases  eren  pos- 
sible, to  apply  for  redress  in  the  usual  and  ordinary  methods  to  the  courts  of 
public  justice. 


CHAPTEK  m. 
OF  COURTS  IN  GENERAL. 


Thb  next,  and  principal,  object  of  our  inquiries  is  the  redress  f  injuries  by 
suit  in  courts:  wherein  tne  act  of  the  parties  and  the  act  of  law  co-operate;  the 
act  of  the  parties  bein^  necessary  to  set  the  law  in  motion,  and  the  process  of 
the  law  being  in  general  the  only  instrument  by  which  the  parties  are  enabled 
to  procure  a  certain  and  adequate  redress. 

And  here  it  will  not  be  improper  to  observe,  that  although,  in  the  several  eases 
of  redress  by  the  act  of  the  parties  mentioned  in  a  former  chapter,(a)  the  law 
allows  an  extrajudicial  remedy,  yet  that  does  not  exclude  the  ordinainr  course 
of  justice :  but  it  is  only  an  additional  weapon  put  into  the  hands  of  certain 
persons  in  particular  instances,  where  natural  equity  or  the  peculiar  circum- 
stances of  their  situation  required  a  more  expeditious  remedy  than  the  formal 
process  of  any  court  of  judicature  can  furnish.  Therefore,  thoagh  I  may  defend 
myself,  or  relations,  from  external  violence,  I  yet  am  afterwards  entitled  to  an 
action  of  assault  and  battery :  though  I  may  retake  my  goods  if  I  have  a  fair 
and  peaceable  opportunity,  this  power  of  recaption  does  not  debar  me  from  my 
action  of  trover  or  detinue :  I  may  either  enter  on  the  lands  on  which  I  have  a 
right  of  entry,  or  may  demand  possession  by  a  real  action :  I  may  either  abate 


action  of  trespass  to  make  me  a  fair  satisfaction ;  if  a  heriot,  or  a  deodand,  be 
withheld  from  me  by  fraud  or  force,  I  may  recover  it  though  I  never  seiaed  it. 
And  with  regard  to  accords  and  arbitrations,  these,  in  their  nature  beinff  merely 
an  agreement  or  compromise,  most  indisputably  suppose  a  previous  right  of  ob- 
taining redress  some  other  way ;  which  is  given  up  oy  such  agreement.  But  as 
to  remedies  by  the  mere  operation  of  law,  those  are  indeed  ^en,  because  no 
remedy  can  be  ministered  by  suit  or  action,  without  running  into  the  palpable 
absuraity  of  a  man's  brining  an  action  against  himself;  the  two  cases  wherein 
they  happen  being  such  wherein  the  only  possible  legal  remedy  would  be  directed 
against  the  very  person  himself  who  seeks  relief 

In  all  other  cases  it  is  a  general  and  indisputable  rule,  that  where  there  is  & 
legal  right  there  is  also  a  legal  remedy,  by  suit  or  action  at  law,  whenever  that 
right  is  invaded.  And  in  treating  of  these  remedies  by  suit  in  courts,  X  shall 
pursue  the  following  method :  first,  I  shall  consider  the  nature  and  several  species ' 
of  courts  of  justice ;  and,  secondly ,  I  shall  point  out  in  which  of  these  courts,  and 
in  what  manner,  the  proper  remedy  may  be  had  for  any  private  iniury ;  or,  in 
other  words,  what  ii\juries  are  cognizable,  and  how  redressed,  in  each  respective 
species  of  courts.  « 

First,  then,  of  courts  of  justice.  And  herein  we  will  consider,  first,  their  nature 
and  incidents  iu  general ;  and  then,  the  several  species  of  them,  erected  and 
acknowledged  bv  the  laws  of  England. 

A  court  IS  denned  to  be  a  place  wherein  justice  is  judicially  administered.(6) 
And,  as  by  our  excellent  constitution  the  sole  executive  power  of  the  laws  is 
*2A1  v®8^<i  "*  *^®  person  of  the.  king,  it  will  follow  that  all  courts  of  justice, 
J  which  are  *the  medium  by  which  he  administers  the  laws,  are  derived 
from  the  power  of  the  crown.(c)  For,  whether  created  by  act  of  parliament. 
or  letters-patent,  or  subsisting  by  prescription,  (the  only  methods  by  which  any 

(«)Ch.l  (>)  Co.  Utt.  68.  (^SMbockLckV 
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court  of  jadicatiire((f)  can  exist,)  the  king's  consent  in  the  two  former  is  ex- 
pi*e88l7,  and  in  the  latter  impliedly,  given.  In  all  these  courts  the  king  is  sup 
poeed  in  contemplation  of  law  to  b^  always  present;  hut,  as  that  is  in  fac* 
impoBsihle,  he  is  there  represented  hy  his  judges,  who^e  power  is  only  an  ema 
nation  of  the  royal  prerogative. 

For  the  more  speedy,  universal,  and  impartial  administration  of  justice  betweoc 
subject  and  subject,  the  law  hath  appointed  a  prodigious  variety  of  courts,  some 
with  a  more  limited,  others  with  a  more  extensive  Jurisdiction ;  some  constituted 
to  inquire  only,  others  to  hear  and  determine ;  some  to  determine  in  the  first 
instance,  others  upon  appeal  and  by  way  of  review.  All  these  in  their  turns 
will  be  taken  notice  of  in  their  respective  places :  and  I  shall  therefore  here  only 
mention  one  distinction,  that  runs  througnout  them  all ;  viz.,  that  some  of  them 
are  courts  of  record,  others  not  of  record, .  ^^jfiittL^lj^ttiiWLiifi  that  where  the 
acts  and  judicial  proceedings  are  enrolled  in  parchment  for  a  perpetual  memorial 
and  testimony :  which  rolls  are  called  the  records  of  the  court,  and  are  of  such 
high  and  supereminent  authority  that  their  truth  is  not  to  be  called  in  question. 
For  it  is  a  settled  rule  and  maxim  that  nothing  shall  be  averred  against  a  record, 
nor  shall  any  plea,  or  even  proof,  be  admitted  to  the  contrary.(e)*  And  if  the 
existence  of  a  record  be  denied,  it  shall  be  tried  by  nothing  but  itself;  that  is, 
upon  bare  inspection  whether  there  be  any  such  record  or  no;  else  there  would 
be  no  end  of  disputes.  But,  if  there  appear  any  mistake  of  the  clerk  in  making; 
op  such  record,  the  court  will  direct  him  to  amend  it.  All  courts  of  record  aro 
tne  king's  courts,  in  right  of  his  crown  and  royal  dignity,(/)  and  therefore  no 
other  court  hath  authority  to  fine  or  imprison ;  so  that  the  very  erection  i-^^rtg 
*of  a  new  jurisdiction  with  the  power  of  fine  or  imprisonment  makes  it    '■ 

instantly  a  court  of  record.(^)'  «44i&]U;L)^tliJBL£^(^^  ^^  *^®  court  of  a  private 
man ;  whom  the  law  will  not  intrust  with  any  discretionary  power  over  the 
fortune  or  liberty  of  his  fellow-eubjects.  Such  are  the^oi/i:U-baron  incident  to 
every  manor,  and  other  inferior  jurisdictions :  where  xlKJiroceedings  are  not 
enrolled  or  recorded;  but  as  well  their  existence  as  thie^ttth  of  the  matters 
therein  contained  shall,  if  disputed,  be  tried  and  determined  by  a  jurr.  These 
eonrts  can  hold  no  plea  of  matters  cognizable  by  the  common  law,  unless  under 
the  value  of  40«.|  nor  of  any  forcible  injury  whatsoever,  not  having  any  process 
to  arrest  the  person  of  the  defendant.(A) 

In  every  court  there  must  be  at  least  three  constituent  parts',  the  actor,  reus^ 
and  judex:  the  actor,  or  plaintiff,  who  complains  of  an  injury  done ;  the  reus,  or 
defendant,  who  is  called  upon  to  make  satisfaction  for  it ;  and  the  judex,  or  judical 
power,  which  is  to  examine  the  truth  of  the  fact,  to  determine  the  law  arising 
upon  that  fact,  and,  if  any  injury  appears  to  have  been  done,  to  ascertain,  and 
by  its  officers  to  apply,  the  remedy.  It  is  also  usual  in  the  superior  courts  to 
have  attorneys,  and  advocates  or  counsel,  as  assistants. 

An  attorney  at  law  answers  to  the  procurator,  or  proctor,  of  the  civilians  and 
eanoni8t8.(f  >  And  he  is  one  who  is  put  in  the  place,  stead,  or  turn  of  another^ 
to  manage  his  matters  of  law.  Formerly  every  suitor  was  obliged  to  appear  in 
person,  to  prosecute  or  defend  his  suit,  (according  to  the  old  Gothic  constitu- 

)  Oo.  UtL  969.  (*)  2  lut  811. 

lUd.  (<)  Pope  BonifiMM  Vm.  la  6  DeerrtaL  Z.8,  <.  16^  ^  3,  qieak* 

Findi,  L.  231.  of  ** procuratoribut,  qui  in  aUqttibut  pari&mt  attomati  nttn- 

I  Silk.  200.    12]fbd.S88.  etqamt^,'* 

^ThlB  rule  is  suhject  to  some  exceptions ;  for  in  the  case  of  a  judgment  signed  on  a 
warrant  of  attorney  given  upon  an  unlawful  consideration  or  obtained  hy  fraud,  upon 
an  affidavit  thereof,  tne  court  will  afford  relief  upon  a  summary  application.  Doug.  190. 
Gowp.  727.  1  Hen.  Bla.  75.  And  equity  will  relieve  against  a  judgment  obtained  by 
fraud  or  collusion.  1  Anst.  8.  3  Yes.  &  B.  42.  And  third  persons  who  have  been  de- 
frauded by  a  collusive  judgment  may  show  such  fraud,  so  as  to  prevent  themselyes 
from  being  pr^udiced  by  it.    2  Marsh.  392.    7  Taunt.  97.    13  Eliz.  c.  5. — Chittt. 

'  But  every  court  of  record  has  not  necessarily  a  power  to  tine  and  imprison.     1  Sid. 

145.    /There  are  several  of  the  king's  courts  not  of  record,  as  the  court  of  equity  in 

chancery,  the  admiralty  courts,  &c.    4  Inst.  84.    37  H.  6,  14,  b.    Yelv.  227.    Com.  Dig 

tit.  Hxancery,  C.  2  — Chitty. 
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t\oiiy)(Ic)  unless  by  s|)ecial  license  under  the  king's  lett6r8-patent.(Z)  This  is  siil) 
the  law  in  criminal  cases."  And  an  idiot  cannot  to  this  day  appear  by  attorn ey^ 
*261  ^^^  ^^  person  ;(m)  for  he  hath  not  discretion  to  enable  him  to  appoint  *a 
^  proper  substitute :  and  upon  his  being  brought  before  the  court  in  so  de- 
fenceless a  condition,  the  judges  are  bound  to  take  care  of  his  interests^  and  they 
shall  admit  the  best  plea  in  his  behalf  that  any  one  present  can  suggest.(n)  But, 
as  in  the  Eoman  law,  '^cum  olim  in  Msufuisset,  aUerius  nomine  agx  non  posse,  sed, 
quia  hoc  non  minimam  incommoditatem  habebaty  cosperunt  homines  per  procuratores 
litigare/\o)  so  with  us,  upon  the  same  principle  of  convenience,  it  is  now  per- 
mitted in  general,  by  divers  antient  statutes,  whereof  the  first  is  statute  Westm. 
3,  c.  10,  that  attorneys  may  be  made  to  prosecute  or  defend  any  action  in  the 
absence  of  the  parties  to  the  suit.  These  attorneys  are  now  formed  into  a 
regular  corps ;  tney  are  admitted  to  th^  execution  of  their  office  by  the  superior 
courts  of  Westminster  hall,  and  are  in  all  points  officers  of  the  respective  courts 
of  which  they  are  admitted ;  and,  as  they  have  many  privileges  on  account  of 
their  attendance  there,  so  they  are  peculiarly  subject  to  the  censure  and  animad- 
version of  the  judges.*  No  man  can  practise  as  an  attorney  in  any  of  those 
courts,  but  such  as  is  admitted  and  sworn  an  attorney  of  that  particular  court; 
an  attorney  of  the  court  of  king's  bench  cannot  practise  in  the  court  of  common 
pleas ;  nor  vice  versa,^  To  practise  in  the  court  of  chancer^'  it  is  also  necessary 
to  be  admitted  a  solicitor  therein :  and  by  the  statute  22  Geo.  II.  c.  40,  no  person 
shall  act  as  an  attorney  at  the  court  of  quarter-sessions  but  such  as  has  been 
regularly  admitted  in  some  superior  court  of  record.  So  early  as  the  statute  4 
Henry  lY .  c.  18,  it  was  enacted,  that  attorneys  should  be  examined  by  the  judges, 
and  none  admitted  but  such  as  were  virtuous,  learned,  and  sworn  to  do  their 
duty.  And  many  subsequent  statutes(p)  have  laid  them  under  further  regu- 
lations.* 


*)  Stiernhook  dt  Jurt  Ooth,  L 1,  o.  6. 
^  F.  N.  B.  28.  ^ 


("»)F.  N.  B.  2T. 
(•)  Bro.  Abr.  tit 


(•)  Inst  4.  tit.  10. 

(») 8  Jac  1. c. 7.  12Q«aLe.8a.  2Q«aII.e.2S.  22  060. 
ILcia.    2S  Geo.  n.  c  20. 


'  This  is  not  universally  so ;  for  in  prosecutions  and  informations  for  misdemeanours, 
especially  in  the  court  or  King's  Bench,  a  defendant  may,  and  usually  does,  appear  and 
plead  by  his  attorney  or  clerk  in  court.  1  Chittv's  Grim.  Law.  But  an  attorney  has  no 
right  to  be  present  during  the  investigation  of  a  charge  of  felony  before  a  magistrate 
against  his  client.    3  B.  &  A.  432 ;  and  see  I  B.  &  C.  37. — Chittt. 

^  An  attorney  is  bound  to  use  care,  skill,  and  integrity;  and  if  he  be  not  deficient  ta 
any  of  these  essential  requisites  he  is  not  responsible  for  anv  error  or  mistake  arising  in 
the  exercise  of  his  profession.  4  Burr.  2061 ;  and  see  4  B.  &  A.  202.  If  he  be  deficient^ 
and  a  loss  thereby  arises  to  his  client,  he  is  liable  to  an  action  in  damages,  (2  Wils.  325. 
1  Bing.  347 ;)  and  in  some  cases,  as  we  have  above  seen,  the  court  of  which  he  is  an 
attorney  will  afford  a  summary  remedy. — Chittt. 

The  judges  will  exercise  their  summary  jurisdiction  over  the  attorneys  of  the  several 
courts,  not  merely  in  cases  where  they  have  been  employed  in  the  conduct  of  suits,  or 
any  matter  purely  professional,  but  "  whenever  the  employment  is  so  connected  with 
their  professional  character  as  to  afford  a  presumption  that  their  character  formed  the 
ground  of  their  employment."  Thus,  one  attomev  has  been  compelled  to  give  up 
papers  and  deeds  which  had  been  placed  in  his  hancis  as  steward  for  the  owner  of  the 
estates  to  which  they  refer,  and  another  to  pay  over  money  which  he  had  received 
when  employed  to  collect  the  effects  of  an  intestate  by  the  administrator,  although  he 
had  never  been  employed  by  him  to  prosecute  or  defend  any  suits  in  law  or  equity, 
Hughes  vs,  Mayer,  3  T.  K.  275.  In  re  Aitkin,  4  B.  d(  A.  47.  Luxmoore  vs,  Lethbridge,  6 
B.  £  A.  898.— CoLERiDoi. 

•  But  now,  by  stat.  6  A  7  Vict.  o.  73,  s.  27,  attorneys  admitted  of  any  one  of  the  superior 
courts  maypractise  in  any  other  superior  court,  or  in  any  inferior  court  of  law  in  Eng- 
land and  Wales,  upon  signing  the  roll  of  such  other  court.  To  practise  in  the  court  of 
chancery  and  the  superior  courts  of  equity,  however,  it  is  still  necessary  to  be  admitted 
a  solicitor  therein. — Stewart. 

*  The  stat.  6  &  7  Vict.  c.  73,  consolidating  and  amending  several  of  the  laws  relating 
to  attorneys  and  solicitors,  prescribes  the  conditions  of  admission  as  an  attorney,  the 
time  and  mode  of  their  service  under  articles,  and  the  oaths  to  be  administered  to  them, 
and  authorizes  the  judges  of  the  courts  of  common  law  and  the  master  of  the  rolls  to 
Appoint  examiners  to  examine  the  fitness  and  capacity  of  aU  persona  applying  to  b« 
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Of  advocates,  or  (as  we  generally  call  them)  counsel,  there  are  two  sp^ftcUs  op 
degrees ;  barristers,  and  Serjeants.  The  former  are  admitted  after  a  considerable 
period  of  study,  or  at  least  standing,  in  the  inns  of  court  ;(^)  and  are  in  our  old 
books  '^'styled  apprentices,  apprenticii  ad  legem,  being  looked  upon  as  ^^^7 
merely  learners,  and  not  qualided  to  execute  the  full  omce  of  an  advocate  ^ 
till  they  were  sixteen  years  standing ;  at  which  time,  according  to  Fortescue,(r) 
they  might  be  called  to  the  state  and  degree  of  Serjeants,  or  servientes  ad  legem. 
How  antient  and  honourable  this  state  and  degree  is,  with  the  form,  splendouTi 
and  profits  attending  it,  hath  been  so  fully  displayed  by  many  learned  writers,(«) 
that  it  need  not  be  here  enlarged  on.  I  shall  only  observe,  that  Serjeants  at  law 
are  bound  by  a  soleoin  oath(^)  to  do  their  duty  to  their  clients :  and  that  by 
custom(u;  the  judges  of  the  courts  of  Westminster  are  always  admitted  into 
this  venerable  order  before  they  are  advanced  to  the  bench ;  the  original  of 
which  was  probably  to  qualify  the  puisne  barons  of  the  exchequer  to  become 
justices  of  assize,  accorcQng  to  the  exigence  of  the  statute  of  14  Edw.  III.  c. 
16.'  From  both  these  degrees  some  are  usually  selected  to  be  his  majesty's 
counsel  learned  in  the  law ;  the  two  principal  of  whom  are  called  his  attorney 
and  solicitor-generaL  The  first  king's  counsel  under  the  degree  of  Serjeant 
was  Sir  Francis  Bacon,  who  was  made  so  honoris  causa,  without  either  patent 
or  fee;(tr)  so  that  the  first  of  the  modern  order  (who  are  now  the  sworn  servants 
of  the  crown,  with  a  standing  salary)  seems  to  have  been  Sir  Francis  North, 
afterwards  lord-keeper  of  the  great  seal  to  king  Charles  lL(x)  These  king's 
counsel  answer,  in  some  measure,  to  the  advocates  of  the  revenue,  advocati  fisci, 
among  the  Eomans.  For  they  must  not  be  employed  in  any  cause  against  the 
crown  without  special  license  -^  in  which  restriction  they  agree  with  the  advocates 
of  the  fisc  :(j/)  but  in  the  imperial  law  the  prohibition  was  carried  still  further, 
and  perhaps  was  more  for  the  dignity  of  the  sovereign :  for,  excepting  some 
pecufiar  causes,  the  fiscal  advocates  were  not  permitted  to  be  at  all  concerned 
*in  private  suits  between  subject  and  subiect.(^)  A  custom  has  of  late  r^a 
years  prevailed  of  granting  letters-patent  of  precedence  iX)  such  barris-    '- 


(fl)  See  book  LlntnxL^l. 

n  Ik  LL.  c.  50. 

(•)  Fortnc  lUd.  10  Rep.  preC  Dngd.  OrSg.  Jurid,  To 
whidi  maj  be  added  a  txvct  by  the  Tate  serieuit  Wynne, 
printed  Jn  1766,  entitled  '^Obeervations  toocalng  the  Anp 
tiqrttr  and  Dignity  of  tlie  Degree  of  Seijeiuit«t-Law." 


(*)  2  Inet.  214. 

(•*)  Fortesc.  c.  50. 

M  See  hia  letters,  260. 

(•)  See  hia  life  by  Roger  North,  87. 

(f)  Cod.  -2,  0, 1. 

(•)  Ibid.  2,  7, 18. 


admitted  as  attorneys  or  solicitors ;  and  the  certificate  either  of  the  common  law  or 
equity  examiners  will  be  sufficient  to  entitle  a  person  so  examined  to  admission  in  idl 
the  courts,  examination  by  both  not  being  necessary. — Stewart. 

^  The  degree  of  seijeant  was  deprived  of  its  most  profitable,  if  not  most  important, 
advantage  (exclusive  audience,  in  the  court  of  Common  Pleas)  by  the  stat.  9  &  10  Vict. 
c.  54,  which  extends  to  all  barristers  the  privileges  of  Serjeants  in  the  court  of  Common 
Pleas. — Stewart. 

The  most  valuable  privilege  formerly  ei^joyed  by  the  Serjeants  (who,  besides  the  judges. 
were  limited  to  fifteen  in  number)  was  tbe  monopoly  of  the  practice  in  the  court  oi 
Common  Fleas.  A  bill  was  introduced  into  parliament  in  the  year  1755  for  the  purpose 
of  destroying  this  monopoly ;  but  it  did  not  pass.  In  1834,  a  warrant  under  the  si^n- 
manual  of  the  crown  was  directed  to  the  judges  of  the  Common  Fleas,  commandmg 
them  to  open  that  court  to  the  bar  at  large,  on  the  ground  that  it  would  tend  to 
the  general  despatch  of  business.  This  order  was  received,  and  the  court  acted 
aooor^ngly.  But  in  1839  the  matter  was  brought  before  the  court  by  the  serjeants, 
when  it  was  decided  that  the  order  was  illegal,  Tindal,  C.  J.,  declaring  that  "  from  time 
immemorial  the  seijeants  have  ei\joyed  the  exclusive  privilege  of  practising,  pleading, 
and  audience  in  the  court  of  Common  Fleas.  Immemorial  ei^joyment  is  the  most  solid 
of  all  titles ;  and  we  think  the  warrant  of  the  crown  can  no  more  deprive  the  serjeant, 
who  holds  an  immemorial  office,  of  the  benefits  and  privileges  which  belong  to  it,  than 
h  could  alter  the  administration  of  the  law  within  the  court  itself."  10  Bingh.  571.  6 
Bingh.  N.  C.  187,  232,  235.  However,  the  statute  9  &  10  Vict.  c.  54  has  since  ex- 
tiended  to  all  barristers  the  privileges  of  serjeants  in  the  court  of  Common  Fleas. — 
Sharswood. 

'  Hence  none  of  the  king's  counsel  can  publicly  plead  in  court  for  a  prisoner,  or  a  de- 
fendant in  a  criminal  prosecution,  without  a  license, — ^which  is  never  refused,  but  an  ejr 
pense  of  about  nine  pounds  must  be  incurred  in  obtaining  it. — Chittt. 
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ter  as  the  ci-^ywn  thinks  proper  to  honour  with  that  mark  of  distinction: 
whereby  they  are  entitled  to  such  rank  and  pre-andience(a)  as  are  assigned  in 
their  respective  patents ;  sometimes  next  after  the  king's  attorney-general,  bnt 
usually  next  after  his  majesty's  counsel  then  being.  These  (hb  well  as  the  queen's 
attorney  and  solicitor-general)^^)  rank  promiscuously  witn  the  king's  counsel, 
and  together  with  them  sit  witnin  the  bar  of  the  respective  courts )  but  receive 
no  salaries,  and  are  not  sworn,  and  therefore  are  \tt  liberty  to  be  retained 
in  causes  against  the  crown.  And  all  other  Serjeants  and  barristers  indiscri- 
minately (except  in  the  court  of  common  pleas,  where  only  Serjeants  are 
Admitted)^*  may  take  upon  them  the  protection  and  defence  of  any  suitors, 
whether  plaintiff  or  defendant }  who  are  therefore  called  their  clientSy  like  the 
dependants  upon  the  antient  Roman  orators.  Those  indeed  practised  gratis,  foi 
honour  merely,  or  at  most  for  the  sake  of  gaining  influence :  and  so  likewise  it 
is  established  with  us,((?)  that  a  counsel  can  maintain  no  action  for  his  fees ; 
which  are  given,  not  as  locatio  vel  conductio,  but  as  quiddam  honorarium ;  not  as 
a  salary  or  hire,  but  as  a  mere  gratuity,  which  a  counsellor  cannot  demand 
without  doing  wrong  to  his  reputation  :(^)"  as  is  also  laid  down  with  regard  to 
advocates  in  the  civil  Iaw,^«)  whose  honorarium  was  directed  by  a  decree  of  the 
*29 1  ^^^^^^  ^^^  ^  exceed  in  any  case  ten  thousand  sesterces,  *or  about  80L 
■«    of  English  money.(/)"    And,  in  order  to  encourage  due  freedom  of 

(^  Pre-andienoe  In  the  courts  ii  reckoned  of  lo  ninch  con-  8.  Seijennte  at  law. 

wqnence  that  It  nu^  not  be  amiw  to  Bal||oiD  a  abort  table  9.  The  reoorder  of  Lonkn. 

of  the  precedence  which  nenaUy  obtains  among  the  prao-  10.  AdTocates  of  the  ciril  law. 

tilers.  11.  Barriaten. 

1.  The  king's  premier  seiifeBnt,  (so  conatitated  bj  special  In  the  courts  of  ezcheauer,  two  cf  the  most  ezperieDoed 
patent.)  barristerB,  called  the  jxnw-man  and  tibe  ^>-man,  (fh>m  the 

2.  The  king's  ancient  se^eant,  or  the  eldest  among  the  places  in  which  tb^y  nt,)  have  also  a  prsoedenoe  in  mottoaa. 
kdng's  seijeants.  (*)  Seld.  tit.  Hen.  I,  %  7. 

8.  The  king's  advocate-genonU.  (•)  Dayls,  pret  22.    1  Ch.  Bep.  88. 

4.  The  king's  attorney-general.*  m  DaTta,  23. 

A.  The  king's  solicltor^neral.*  (•)  Ff.  11,  6^  1. 

e.  The  king's  seijeants.  (/)  Tae.  Atm,  U  U. 

7.  The  king's  ooonsel,  with  the  queen's  attomej  and 
Mlidtor.                                   « 

■ \  <,     ■   ..  ■  ■    ■ 

*By  the  king's  mfiindate,  14th  Dec.  1811,  the  king's  attorney  and  solicitor-general  are 
now  to  have  a  place  and  audience  hefore  the  king's  premier  seijeant. — Chittt. 

^  That  is,  in  hank ;  for  at  trials  at  nisi  prius  in  Common  Fleas  a  harrister  who  u  not  a 
Serjeant  may  even  lead  a  cause. — Chittt. 

"  Upon  the  same  principle  a  physician  cannot  maintain  an  action  for  his  fees.  4  Term 
Bep.  317.  It  has  also  heen  held  that  no  action  lies  to  recover  back  a  fee  given  to  a  bar- 
rister to  argue  a  cause  which  he  did  not  attend.  Peake's  R.  122.  Formerly  it  was  con- 
sidered that  if  a  counsel  disclosed  his  client's  case  or  neglected  to  attend  to  it,  he  was 
liable  to  be  sued.  See  Yin.  Abr.  Actions  of  Assumpsit,  P.  But  in  more  modem  times 
it  has  been  considered  that  no  such  action  is  sustainable.    Peake's  R.  96. 

On  the  other  hand,  serjeants  and  barristers  are  entitled  to  certain  privileges.  Each  is 
an  esquire ;  and  his  eldest  son  is  qualified  to  kill  game.  1  T.  R.  44.  They  are  entitled 
when  sued  separately  to  have  the  venue  laid  in  any  action  against  them  in  Kiddlescoc, 
(1  Stra.  610,)  and  are  privileged  from  arrest  and  &om  being  taken  in  execution  whilst 
they  are  on  their  proper  circuit  and  when  they  are  attending  the  sittings  at  Nisi  Prius. 
1  Hen.  Bla.  636.— Chittt. 

^  The  circumstances  which  led  to  this  decree,  as  recorded  by  Tacitus,  deserve  to  be 
mentioned.  Samius,  a  Roman  knight  of  distinction,  having  given  Suilius  a  fee  of  three 
thousand  guineas  to  undertake  his  defence,  and  finding  that  he  was  betrayed  by  his  ad- 
vocate, /em  in  domo  e^  ineubuit.  In  consequence  of  this,  the  senate  insisted  upon  en- 
forcing the  Cincian  law,  qud  cavetur  antiquiihs,  nequia  ob  cauacarn  orandam  peeumam  donumv^ 
acewiat. 

Tacitus  then  recites  the  arguments  of  those  who  spoke  against  the  payment  of  fees 
and  of  those  who  supported  the  practice,  and  concludes  wiSb  telling  us  that  ClaudiuB 
Caesar,  thinking  that  there  was  more  reason,  though  less  liberality,  in  the  arguments  of 
the  latter,  eapienda  peeuniU  pontii  modum,  uaque  ad  dena  suter^m^  quern  egreui  rq>eiundarum 
ienerentur,     1  Anc .  lib.  11,  c.  5. 

But,  besides  the  accentanoe  of  such  immense  fees,  the  perfidy  of  advocates  had  become 
a  common  traffic;  for  Tacitus  introduces  the  subject  by  observing,  nee  quidquam  pub&em 
mercis  (am  venale  fuU  guam  advoocUorum  perfidia.  To  the  honour  of  our  courts,  the  corrup- 
tion of  judges  and  the  treachery  of  counsel  are  crimes  unheard  of  in  this  country. 
QiddenhneetjuseivUef  Quod  neque  mJUeH  gr^id,  nequ4  peifrhi^  potentiA 

muiL    Cic.  pro  Ciecina. — Christian. 
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apeoch  in  the  liiwf\il  defeuce  of  their  clients,  and  at  the  lame  time  to  give  ft 
cneck  to  the  QQeeemly  licentiousness  of  prostitute  and  illiberal  men,  (a  few  (riT 
'Whom  mar  sometimee  insinuate  themselveB  even  into  the  most  honourable  pro- 
feesions,)  it  hath  been  holden  that  a  counsel  is  not  answerable  for  any  mattor 
by  him  spoken  relative  to  the  cause  in  hand  and  suggested  in  his  client's  instrao 
tions,  altnough  it  should  reflect  npon  the  reputation  of  another,  and  even  prove 
absolutely  groundless  :  but  if  he  mentions  an  antruth  of  his  own  invention,  or 
even  npon  ioBtmctions,  if  it  be  impertinent  to  the  cause  in  hand,  he  is  then 
liable  to  an  action  from  the  party  injured. t^)"  And  counsel  gnilty  of  deceit  or 
ooUusioD  are  pnnisbable  by  the  statnte  Westm.  1,  8  Edw.  I.  c.  28,  with  impri- 
Booment  for  s  year  and  a  day,  and  [>en>etnal  silence  in  the  conrts ;  a  pnnislunent 
still  sometimes  inflicted  for  gross  misdemeanours  in  practioe.(A) 


CHAPTBB  IV. 

OF  THE  PUBLIC  COURTS  OP  COMMON  LAW  AND  KJUITY. 

Wk  are  next  to  consider  the  Bereral  Bpecies  and  diBtinctions  of  courte  of 
jOBtice  which  are  acknowledged  and  used  in  this  kingdom.  And  these  are, 
*ither  such  as  are  of  pnhiic  and  general  jurisdiction  throughout  the  whole  realm, 
or  such  88  are  onlyofa  private  and  special  jurisdiction  in  some  particular  parts 
of  it.  Of  the  former  there  are  four  sorts :  the  uuipersally  established  courts  of 
oommoD  law  and  equity;  the  ecclesiastical  courts;  tlie  conrts  military;  and 
courts  nuiritime.  And,  first,  of  saoh  public  oonrts  H  are  courts  of  common  law 
and  equity. 

The  policy  of  onr.antient  constitution,  as  regulated  and  established  by  the 
great  Allured,  was  to  bring  justice  home  to  every  man's  door,  by  constituting^  as 
many  courte  of  judicature  as  there  are  manors  and  townships  in  the  kingdom, 
wherein  injuries  were  redi-essed  in  an  easy  and  expeditious  manner  by  th» 
Buf^^ge  of  noiffhbours  and  friends.  These  little  courts,  however,  communiosted 
with  others  of  a  larger  juri^dictioD,  and  those  with  others  of  a  still  greater 
power;  ascending  gradually  from  the  lowest  to  the  supreme  courts,  which  wer» 
respectively  constituted  to  correct  the  errors  of  the  inferior  ones,  and  to  detor- 
mine  such  causes  as  by  reason  of  their  weight  and  difficulty  demanded  a  mortf 
solemn  discussion.  *The  course  of  justice  Sowing  in  large  streams  from  j-^n. 
the  king,  as  the  fountain,  to  his  superior  courts  of  record;  and  being  *■ 
then  subdivided  into  smaller  channels,  till  the  whole  and  evory  part  of  tho 
kingdom  were  plentifully  watored  and  refreshed.  An  institution  that  seems 
highly  agreeable  to  the  dictates  of  natural  reason,  as  well  as  of  more  enlightened 
policy ;  being  equally  similar  to  that  which  prevailed  in  Mexico  and  Pern  before 
they  were  discovered  by  the  Spaniards,  and  to  that  which  was  established  in 

M  Cn.  Jh,  90.  CO  Eh-  r.  Btjm.  ITS. 

In  New  Jersey,  an  adv  >  are  not  reooveroble  at  Ian.    Shaver  vt.  Sonis,  Fen 

»mglon,663,  SeeleyM.Cl  |&|f>  V»n  Alter  w.  McKinney'a  Exrs.,  1  Harrison, 

236.     However,  the  gene  |||Paeci^i6na  in  the  United  States  is  in  favour  of  the 

light  of  counsel  to  recovi Tit  law  a  reasonable  compensation  for  their  service*, 

whether  in  court  or  ot^Blvn.  Stevens  i>i.  Adami,  23  Wendell,  ST,  S.  C.  26.  Ibid. 
4AI.  Newman  vi.  Wosh^woh,  Hartia  t  Yerger,  79.  Stevens  vi.  Mongee,  1  Harrington 
127.  Bayard  vi.  HcLanSi^  Harrington.  217.  Duncan  vi.  BeiHtbaupt,  1  McCord,  149 
Downing  vi.  Mf^or,  2  Dana.  228.  Christy  w.  Douglass,  Wright's  Ch.  Rep.  485.  Webbts 
Hepp,  14  Missouri,  354.  Vilw  vt.  Downer.  21  Vermont,  419.  LecaU  vt.  Sailer,  3  Fortw, 
115.  Gray  m.  Brackenridge.  2  Penna.  Rap.  181.  Fosler  vs.  Jock,  4  Watts,  33.  It  may 
ba  questioned  whether  the  real  interests  of  the  profession  have  been  promoted  by  the 
change. — Sh  abs  wood. 

"  See  the  late  important  case  establishing  the  correctnees  of  this  position.  Holt,  0 
N.F.  621     1B.&A.232.    1  Saund.  Rep.  130.— Chittt. 
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the  Jewish  republic  bj  Moses.  In  Mexico  each  town  and  province  had  ita 
proper  judges,  who  heard  and  decided  causes,  except  when  the  point  in  litigation 
was  too  intricate  for  their  determination;  and  then  it  was  remitted  to  the 
supreme  court  of  the  empire,  established  in  the  capital,  and  consisting  yf  twelve 
judges.(a)  Peru,  according  to  Garcilasso  de  Vega,  (an  historian  descended 
U'om  the  antient  Incas  of  that  country,)  was  divided  into  small  districts  con- 
taining ten  families  each,  all  registered  and  under  one  magistrate,  who  had 
authority  to  decide  little  differences  and  punish  petty  crimes.  Five  of  these 
composed  a  higher  class,  of  fifty  &milies;  and  two  of  these  last  composed 
anotner,  called  a  hundred.  Ten  hundreds  constituted  the  largest  division,  con* 
sisting  of  a  thousand  families;  and  each  division  had  its  separate  judge  oi 
magistrate,  with  a  proper  decree  of  subordination.(6)  In  like  manner,  we  read 
of  Moses,  that,  finding  the  sole  administration  of  justice  too  heavy  for  him,  he 
*^  chose  able  men  out  of  ail  Israel,  such  as  feared  God,  men  of  truth,  hating 
covetousness :  and  made  them  heads  over  the  people,  rulers  of  thousands,  rulers 
of  hundreds,  rulers  of  fifties,  and  rulers  of  tens ;  and  they  judged  the  people  at 
all  seasons :  the  hard  causes  they  brought  unto  Moses ;  but  every  smafi  matter 
they  judged  themselves.'' (^)  These  inferior  courts,  at  least  the  name  and  form 
of  them,  still  continue  in  our  legal  constitution ;  but  as  the  superior  courts  of 
record  have  in  practice  obtained  a  concurrent  original  jurisdiction  with  these ; 
and  as  there  is,  oesides,  a  power  of  removing  plaints  or  actions  thither  from  all 
the  inferior  i  uiisdictions ;  upon  these  accounts  (amongst  others)  it  has  happened 
*821  ^^^  ^these  pettv  tribunals  have  fallen  into  decay,  and  almost  into  obli« 
-■  vion ;  whether  for  the  better  or  the  worse,  may  be  matter  of  some  specu* 
lation,  when  we  consider  on  the  one  hand  the  increase  of  expense  and  delay,  and 
on  the  other  the  more  able  and  impartial  decision,  that  follow  from  this  change 
of  jurisdiction. 

The  order  I  shall  observe  in  discoursing  on  these  several  courts,  constitutec 
for  the  redress  of  civU  injuries,  (for  with  those  of  a  jurisdiction  merely  criminal 
1  shall  not  at  present  concern  myself,)  will  be  by  oe^inning  with  the  lowest, 
and  those  whose  jurisdiction,  though  public  and  genersuly  dispersed  throughout 
the  kingdonii  is  yet  (with  regard  to  each  particular  court)  confined  to  very 
narrow  limita;  and  so  ascending  gradually  to  those  of  the  most  extensive  and 
transcendent  power. 

1.  The  lowest,  and  at  the  same  time  the  most  expeditious,  court  of  justice 
known  to  the  law  of  England,  is  the  court  of  piepoudre,  curia  pedis  pulverizati; 
so  called  fr^m  the  dusty  feet  of  the  suitors ;  or,  according  to  Sir  Edward  Coke,(^) 
because  justice  is  there  done  as  speedily  as  dust  can  &11  from  the  foot ;  upon 
the  same  principle  that  justice  amonff  the  Jews  was  administered  in  the  ^te 
of  the  city,(e)  that  the  proceedings  might  be  the  more  speedy  as  well  as  publio. 
But  the  etymology  given  us  by  a  learned  modem  writer(/)  is  much  more  inge- 
nious and  satisfactory;  it  being  derived,  according  to  him,  from  pied  puldreaux, 
(a  pedler,  in  old  French,)  and  therefore  signifying  the  court  of  such  petty 
chapmen  as  resort  to  fairs  or  markets.  It  is  a  court  of  record,  incident  to  every 
fkir  and  market,  of  which  the  steward  of  him  who  owns  or  has  the  toil  of  the 
market  is  the  judge ;  and  its  jurisdiction  extends  to  administer  justice  for  all  com- 
mercial injuries  done  in  that  very  fair  or  market,  and  not  in  any  preceding  one. 
So  that  the  ininry  must  be  done,  complained  of,  heard,  and  determined  within 
the  compass  of  one  and  the  same  day,  unless  the  fair  continues  longer.  The 
^881  ^^^^  ^^^^  cognizance  of  *all  matters  of  contract  that  can  possibly  arise 
^  within  the  precinct  of  that  fair  or  market ;  and  the  plaintiff  must  make 
oath  that  the  cause  of  action  arose  there.(<^)  From  this  court  a  writ  of  error 
lies,  in  the  nature  of  an  appeal,  to  the  courts  at  Westminster  ;('A)  which  are  now 
also  bound  by  the  statute  19'  Geo.  III.  c.  70  to  issue  writs  or  execution,  in  aid 
of  its  process  after  judgment,  where  the  person  or  effects  of  the  defendant  are 
not  within  the  limits  of  this  inferior  jurisdiction ;  which  may  possibly  occasion 
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the  re^val  of  the  practice  and  proceedings  in  these  courts,  which  are  now  in  a 
manner  forgotten.  The  reason  of  their  original  institution  seems  to  have  been 
to  do  justice  expeditiously  among  the  variety  of  persons  that  resort  from  dis- 
tant places  to  a  iair  or  market ;  since  it  is  probable  that  no  other  inferior  court 
might  be  able  to  serve  its  process,  or  execute  its  judgments,  on  both,  or  perhaps 
eitheri  of  the  parties;  and  therefore,  .unless  this  court  had  been  erected,  tne 
complainant  must  necessarily  have  resorted,  even  in  the  iirst  instance,  to  some 
superior  judicature. 

II.  The  court-baron  is  a  court  incident  to  every  manor  in  the  kingdom,  to  be 
holden  by  the  steward  within  the  said  manor.  This  court-baron  is  of  two 
natures  :(i)  the  one  is  a  customary  court,  of  which  we  formerly  spoke,rA)  apper- 
taining entirely  to  the  copyholders,  in  which  their  estates  are  transferred  by 
surrender  and  admittance,  and  other  matters  transacted  relative  to  their  tenures 
only.  The  other,  of  which  we  now  speak,  is  a  court  of  common  law,  and  it  is 
the  court  of  the  barons,  by  which  name  the  freeholders  were  sometimes 
antiently  called  :^  for  that  it  is  held  before  the  freeholders  who  owe  suit  and 
service  to  the  manor,  the  steward  being  rather  the  re^trar  than  the  judge. 
These  courts,  though  in  their  nature  distinct,  are  frequently  confounded  together. 
The  court  we  are  now  considering,  viz.,  the  freeholders'  court,  was  composed 
of  the  lord's  tenants,  who  were  the  pares  of  each  other,  and  were  bound  by 
their  feodal  tenure  to  assist  their  lord  in  the  dispensation  of  domestic  justice. 
This  was  formerly  held  every  three  weeks;  and  its  most  important  busiuess  is 
to  determine,  by  writ  of  right,  all  controversies  relating  to  the  right  of  lands 
within  the  manor '  It  may  also  hold  plea  of  any  personal  actions  of  debt,  tres- 
pass on  the  case,  or  the  like,  where  the  debt  or  damages  do  not  ^amount  ^^04 
to  forty  shillings  ;(Z)  which  is  the  same  sum,  or  three  marks,  that  ^ 
bounded  the  jurisdiction  of  the  antient  Gothic  courts  in  their  lowest  instance, 
or  fterding-courts,  so  called  because  four  were  instituted  within  every  superior 
district  or  hundred. (7?i^  But  the  proceedings  on  a  writ  of  right  may  be  removed 
into  the  county-court  by  a  precept  from  the  sheriff  called  a  tolt,(n)  '*  quia  tollit 
atque  eximit  causam  e  curia  haronumJ\o)  And  the  proceedings  in  all  other 
actions  may  be  removed  into  the  superior  courts  by  the  king's  writs  of  po7ie,(|)) 
or  accedas  ad  curiam^  according  to  the  nature  of  the  suit.(^)    After  judgment 

given,  a  writ  also  of  false  jiMl.gment(r)  lies  to  the  courts  at  Westminster  to  re- 
ear  and  review  the  cause,  ana  not  a  writ  of  error ;  for  this  is  not  a  court  of 
record :  and  therefore,  in  some  of  these  writs  of  removal,  the  first  direction 
given  is  to  cause  the  plaint  to  be  recorded,  recordari  facias  loquelam, 

III.  A  hupdred-court  is  only  a  larger  court-baron,  bein^  held  for  all  the 
inhabitants  of  a  particular  hundred  instead  of  a  manor.  The  free  suitors  are 
here  also  the  iudges,  and  the  steward  the  registrar,  as  in  the  case  of  a  court- 
baron.  '  It  is  likewise  no  court  of  record ;  resembling  the  former  in  all  pointS| 
except  that  in  point  of  territory  it  is  of  greater  jurisdiction. (5)  This  is  said  by 
Sir  iMward  Coke  to  have  been  derived  out  of  the  county-court  for  the  ease  of 
the  people,  that  they  might  have  justice  done  to  them  at  their  own  doors, 
without  any  charge  or  loss  of  time  ',(t)  but  its  institution  was  probably  coeval 
with  that  of  hundreds  themselves,  which  were  formerly  observed(u)  to  have 
been  introduced,  though  not  invented,  by* Alfred,  being  derived  from  the  polity 


Co.  Lltt  58. 

k)  Book  il.  ch.  4,  8,  and  22. 

t)  Finch,  248. 

■)  Stlernhook  de  jure  Oath,  2. 1,  o.  2. 
(•)  F.  N.  B.  3,  4.    8m  Append.  No.  L  {  2. 
(•)  3  Rep.  pref. 


P)  See  Append.  Now  1. 9  8. 
*f)  F.  N.  B.  4, 7a    Finch,  L.  444^  446. 
')  F.  N.  B.  18. 

(•)  Finch,  L.  243:   4Inet.a87. 
*)  2  Inst  71. 
")  Book  I.  p^  116. 
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^  All  the  freeholders  of  the  king  were  called  barons ;  but  the  editor  is  not  aware  thai 
it  appears  from  any  authority  that  this  word  was  ever  applied  to  those  who  held  free- 
holds of  a  8ub(ject.  See  an  account  of  the  ancient  barons,  anU,  1  book,  399,  n.  5.  It 
seems  to  bo  the  more  obvious  explanation  of  the  court-baron  that  it  was  the  court  of  the 
baron  or  lord  of  the  manor,  to  which  his  freeholders  owed  suit  and  service.  In  like 
manner,  we  say  the  king's  court  and  the  sheriff's  court. — Christian. 

'  The  writ  of  right  having  been  abolished,  (3  &  4  W.  IV.  o.  27,  s.  36,)  this  branch  of  iUi 
jnrUdiction  no  longer  exists. — ILbrr. 
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of  tho  antient  Grermans.  The  centenij  we  may  remember,  were  the  principal 
iDhabitantB  of  a  district  composed  of  different  villages,  originally  in  number  a 
4,^^-1  hundred,  but  afterwards  only  *called  by  that  name  }(v)  and  ^ho  probably 
-■  gave  the  same  denomination  to  the  district  out  of  which  they  were 
chosen.  Csesar  speaks  positively  of  the  judicial  power  exercised  in  their 
hundred-courts  and  courtB-baron.  "  Principes  regionum  atque  pagorum"  (which 
we  may  fairly  construe,  the  lords  of  hundreds  and  manors)  **  inter  euos  jut 
dicunt,  controversiasque  minuunt"(w)  And  Tacitus,  who  had  examined  their 
constitution  still  more  attentively,  informs  us  not  only  of  the  authority  of  the 
lords,  but  that  of  the  centeni,  the  hundredors,  or  jury ;  who  were  taken  out  of 
the  common  freeholders,  and  had  themselves  a  share  in  the  determination. 
**  Eliguntur  in  conciliie  et  principeSf  qui  jura  per  pagos  vicasque  reddunt :  centeni 
iingtUis,  explebe  ccmiteSf  consilium  simul  et  auctoritas,  absunt.'\x)  This  hundred 
eourt  was  denominated  hareda  in  l^e  €k>thic  constitution.(y)  But  this  court,  as 
causes  are  equally  liable  to  removal  from  hence,  as  from  the  common  court- 
baron,  and  by  the  same  writs,  and  may  also  be  reviewed  by  writ  of  falhe  judg- 
ment, is  therefore  fallen  into  equal  disuse  with  regard  to  the  trial  of  actions.* 

lY.  The  county-court*  is  a  court  incident  to  the  jurisdiction  of  the  sheriff. 
It  is  not  a  court  of  record,  but  may  hold  pleas  of  debt  or  damages  under  the 
value  of  forty  Bhilling8.(2r)  Over  some  of  which  causes  these  inferior  courts 
have,  by  the  express  words  of  the  statute  of  01oucester,(a)  a  jurisdiction 
totally  exclusive  of  the  king's  superior  courts.  For  in  order  to  be  entitled  to 
sue  an  action  of  trespass  for  ffoods  before  the  kind's  justiciars,  the  plaintiff  is 
directed  to  make  affidavit  that  the  cause  of  action  does  really  and  bond  fide 
amount  to  40<. ;  which  affidavit  is  now  unaccountably  di8U6ed,(6)  except  in  the 

(•)  OaUeni  ex  tingulu  pagU  nmtt  idqm  ipnim  Mcr  twa        (9)  Stiernliook,  Ll,e.2. 
'         -       •  -  r,j,"     -  — 


',  etf  fuod  primo  nmmertt  frnlt,  Jam  mitten  U  himor  (•)  4  InsC  S66. 

Mt   Tmo.de  Mar.  Ckrm,c.^  (•)  6  £dw.  I.  o.  8. 

(*)  Jk  Bdt.  OatL  L%c21.  (*)  2  Inst  801.    8  T.  R.  Sfil    Baa  Abr.  Oooit  of  Emg^ 

(•)  A  iiprtfb.  asm.  &L8.  BBiwh,A.& 

*■■■■■ ■  ■ - ■  I     ■ ■  .1  ■..■■..■■■  I.I      ..I     I         ■        ■■■     ■  ..  I  ■ »^^ 

*  The  oourts-baron  and  hundred-courts  have  long  been  entirely  obsolete  as  courts  of 
civil  jurisdiction ;  and  the  statute  9  A;  10  Vict.  c.  95  has  accordingly  empowered  the 
lords  of  any  hundred,  or  of  any  honour,  manor,  or  liberty  having  any  court  in  riffhl 
thereof  in  which  debts  or  demands  may  be  recovered,  to  surrender  the  right  of  holdmg 
such  courts  to  the  crown,  after  which  surrender  the  right  of  holding  su^  courts  is  to 
cease  and  determine. — Kerr. 

*  As  to  the  county-court  in  general,  see  Com.  Big.  County-Courts,  B.  3.  Bac.  Abr. 
Court,  County-Court.  Yin.  Abr.  Court,  County,  7  vol.  5.  4  Inst.  266.  No  action  can  be 
twought  in  the  county-court,  unless  the  cause  of  action  arose,  and  the  defendant  reside, 
within  the  county ;  and  if  that  be  not  the  case,  the  action  may  be  brought  in  the  supe- 
rior court,  although  for  a  sum  less  than  40«. ;  for  if  no  action  can  be  brought  in  the  m- 
ferior  jurisdiction  for  so  small  a  debt,  the  plaintiff  is  not  therefore  to  lose  it.  Per  Lord 
Eenyon,  6  T.  B.  175.  8  T.  R.  235.  1  Bos.  Ai  P.  75.  1  Dowl.  &  R.  359.  So  if  the  con- 
tract be  made  on  the  high  seas,  as  for  wages,  it  cannot  be  recovered  in  the  county-court. 
1  B.  &  A.  223.  But  the  non-residence  of  the  plaintiff  within  the  jurisdiction  constitutes 
no  objection  at  common  law  to  his  proceeding  in  the  county-court,  (1  East,  352 ;)  thoueh 
in  some  local  courts  of  request,  constituted  by  particular  statutes,  both  plaintiff  and  de- 
fendant must  reside  within  the  jurisdiction.  8  T.  R.  236.  This  court  has  no  jurisdiction 
over  trespasses  laid  to  have  been  oommitted  vi  et  armu,  (per  Lord  Eenyon,  3  T.  R.  38;) 
because  the  county-court,  not  beins  a  court  of  record,  cannot  fine  the  defendant.  Com. 
Pig.  County  C.  8.  But  it  is  said  to  oe  otherwise  when  the  proceedings  are  by  justicies. 
Com.  Dig.  Countv  C.  5.  The  writ  of  justicies  does  not,  however,  except  in  this  instance 
and  as  respects  the  amount  of  the  debt,  enlarge  the  sheriff's  jurisdiction.  1  Lev.  253. 
Vin.  Abr.  Court,  County,  D.,  a.  2,  pi.  6.  An  entire  debt  exceeding  40«.  cannot  be  split, 
■o  as  to  be  sued  for  in  this  court;  nor  can  the  creditor  falsely  acknowledge  satisfaction 
of  a  part  so  as  to  proceed  for  the  rest.  2  Inst.  312.  Palm.  564.  Com.  Dig.  County  C. 
8.  2  Roll.  a.  317,  pi.  1.  But  where  the  debt  has  really  been  reduced  by  payments 
under  40«.,  it  may  oe  recovered  in  this  court.  Com.  Dig.  County  C.  8.  ^ee  1  B.  A;  P. 
j223,  224.  No  capias  acainst  the  person  can  issue  out  of  this  court,  (Com.  Dig.  County 
0.  9 ;)  and  therefore  if  the  defendant  has  no  goods  the  plaintiff  is  without  remedy  there ; 
but  an  action  may  at  common  law  he  brought  in  the  superior  courts  on  a  judgment  olr 
tained  in  the  county*court,  and  thus,  ultimately,  execution  against  the  person  may  be 
obtained.    Greenwood  on  Courts,  22.    Finch,  318.    F.  N.  B.  152.'^-CHiTTr. 
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court  of  ezcbequer.^  The  statute  also  43  "EMz.  e.  6,  which  gives  tue  juages  in 
maoj  personal  actions,  where  the  jury  assess  less  damages  than  40^.,  a  power 
to  certify  the  same  and  '^'abridge  the  plaintiff  of  his  full  costs,  was  also  rinoa 
meant  to  prevent  vexation  by  litigious  plaintiffs ;  who  for  purposes  of  *• 
mere  oppression  might  be  inclinable  to  institute  suits  in  the  superior  coorts  for 
ti\juries  of  a  trifling  value.  The  county-court  may  also  hold  plea  of  many  real 
actions,  and  of  all  personal  actions  to  any  amount,  by  virtue  of  a  special  writ 
'tailed  a  justicies;  which  is  a  writ  empowering  the  sheriff  for  the  sake  of  de- 
spatch to  do  the  same  justice  in  his  county-court,  as  might  otherwise  be  had  at 
westminster.Cc)  The  freeholders  of  the  county  are  the  real  judges  in  this 
court,  and  the  sheriff  is  the  ministerial  officer.  The  great  conflux  of  freeholders 
which  are  supposed  always  to  attend  at  the  county-court  (which  Spelman  calls 
forum  plebeicd  justicioB  et  theatrum  comitivce  potestati8){d)  is  the  reason  why  all  acts 
of  parliament  at  the  end  of  every  session  were  wont  to  be  there  published  by 
the  sheriff;  why  all  outlawries  of  absconding  offenders  are  there  proclaimed; 
and  why  all  popular  elections  which  the  freeholders  are  to  make,  as  formerly 
of  sheriffs  and  conservators  of  the  peace,  and  still  of  coroners,  verderors,  and 
knights  of  the  shire,  must  ever  be  made  in  plena  eomitatu,  or  in  full  county- 
court.  By  the  statute  2  Sdw.  YI.  c.  25,  no  county-court  shall  be  adjourned 
longer  than  for  one  month,  consisting  of  twenty-eight  days.  And  this  was 
also  the  antient  usage,  as  appears  from  the  laws  of  king  Edward  the  elder ;(«) 
"pr<epo8itu8  (that  is,  the  sheriff)  ad  quartam  circiter  aeptimanam  freguentem  populi 
emdanem  celebrato :  cuiquejus  dicito;  litesque  singtdas  dirimitoJ'  In  those  times 
ihe  county-court  was  a  court  of  great  dignity  and  splendour,  the  bishop  and 
the  ealdorman,  (or  earl,)  with  the  principal  men  of  the  shire,  sitting  therein  to 
administer  justice  both  in  lav  and  ecclesiastical  causes.  (/)  But  its  dignity  was 
much  impaired  when  the  oishop  was  prohibited  ana  the  earl  neglected  to 
attend  it.  And,  in  modern  times,  as  proceedings  are  removable  firom  hence 
into  the  king's  superior  courts,  by  writ  of  pone  or  recordari^(g)  in  the  same 
manner  as  ^m  ^hundred-courts  and  courts-baron;  and  as  we  same  p^gy 
writ  of  &lse  judgment  may  be  had,  in  nature  of  a  writ  of  en  or;  this  ^ 
has  occasioned  the  same  disuse  of  bringing  actions  therein.* 

(0n»eh,«18.    V.N.B.1A2.  "  (f)  LL.  EaOgart,  t.  6. 

l^OUm.v.comitatiu.  (#)F.N.B.70.    naoli,4tf. 

(•)  0. 11. 


**  And  in  any  of  the  superior  courts,  when  the  debt  sued  for  api)ear8  on  the  face  of  the 
declaration,  (3  Burr.  1592,)  or  is  admitted  by  the  plaintiff  or  his  attorney,  (2  Bla.^Bep. 
754,)  or  proved  by  an  affidavit  of  the  defendant,  (4  T.  R.  495.  5  id.  64.  Tidd.  Prac.  8 
ed.  565,)  to  be  under  40«.,  and  the  plaintiff  may  recover  it  in  an  inferior  jurisdiction,  they 
will  stay  the  proceedings,  it  being  below  their  dignity  to  proceed  in  such  action.  But  the 
plaintiff  may  by  affidavit  show  that  the  debt  exceeds  40^.,  or  that  the  defendant  resided 
out  of  the  jurisdiction,  which  will  retain  the  cause  in  the  superior  court.  6  T.  R.  175. 
8  T.  R.  235.     1  B.  &  P.  75.    1  Dowl.  &  R.  359.--Chitty. 

*The  new  county-courte,  so  called  in  contradistinction  to  the  oounty-eourts  before 
mentioned,  were  established  by  the  statute  9  &  10  Vict.  c.  95.  They  at  first  possessed 
jurisdiction  only  for  the  recovery  of  debts,  damages,  and  demands,  legacies  and  balances 
of  partnership  accounts,  where  the  sum  sued  for  did  not  exceed  20L  Thev  were  also 
eharged  with  the  power  of  giving  a  landlord  possession  of  premises  where  the  tenant's 
term  had  determined  or  he  had  received  proper  notice  to  quit,  in  cases  in  which  the 
rent  did  not  exceed  501,  annually  and  no  one  had  to  be  paid.  By  the  statute  13  &  14 
Vict.  e.  61,  their  jurisdiction  was  extended  to  actions  where  the  amount  sued  for  did  not 
exceed  50/.,  and,  if  the  litigants  consentod  in  writing,  to  actions  for  any  amount  what- 
ever. By  this  statute  an  appeal  was  also  given  against  the  decision  of  the  judge  on 
matter  of  law,  but  only  in  actions  for  sums  above  ^mL  No  appeal  lies  from  his  decision 
in  matters  of  fact.  The  other  statutes  relating  to  this  branch  of  the  jurisdiction  of  these 
courts  are  the  12  &  13  Vict.  c.  101,  and  15  &  16  Vict.  o.  54.  They  have  no  jurisdiction, 
it  may  be  observed,  unless  the  parties  expressly  consent  in  writug  to  that  effect,  in 
actions  in  whi-^h  the  title  to  corporeal  or  incorporeal  hereditament,  or  to  any  toll  or 
franchise,  or  in  which  the  validity  of  any  devise  or  bequest  under  a  will  or  settlement, 
may  come  in  question.  Actions  brought  for  a  malicious  prosecution,  for  libel  or  slander, 
tniminal  conversation,  or  seduction,  or  breach  of  {M'omise  of  marriage,  are  expres^ily  ex- 
eluded. 
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Tbefrd  are  the  several  specieB  of  common-law  courts,  which,  though  dlB- 
per84Ml  universallj  throughout  the  realm,  are  nevertheless  of  a  partial  jurisdio- 
tion,  and  confined  to  particular  districts,  jet  communicating  with,  and,  as  it 
were,  members  of,  the  superior  courts  of  a  more  extended  and  general  nature ; 
which  are  calculated  for  the  administration  of  redress,  not  in  any  one  lordship, 
hundred,  or  county  only,  but  throughout  the  whole  kingdom  at  large.  Of 
which  sort  is, 

V.  The  court  of  common  pleas,  or,  as  it  is  frequently  termed  in  law,  the  court 
of  common  bench.  • 

By  the  antient  Saxon  constitution,  there  was  only  one  superior  court  of 
justice  in  the  kingdom;  and  that  court  had  cognizance  both  of  civil  and 
spiritual  causes:  viz.,  the  wittena- gemote,  or  general  council,  which  assembled 
annually  or  oftener,  wherever  the  king  kept  his  Christmas,  Easter,  or  Whitsun- 
tide, as  well  to  do  private  justice  as  to  consult  upon  public  business.  At  the 
conquest  the  ecclesiastical  jnrisdiction  was  diverted  into  another  channel;  and 
the  Ck>nqueror,  fearing  danger  from  these  annual  parliaments,  contrived  also  to 
separate  their  ministerial  power,  as  judges,  from  their  deliberative,  as  coun- 
sellors to  the  crown.  He  therefore  established  a  constant  court  in  his  own  hall, 
thence  called  by  Bracton,(A^  and  other  antient  authors,  aula  regia,  or  aula  regis. 
This  court  was  composed  or  the  king's  great  officers  of  state  resident  in  his 
palace,  and  usually  attendant  on  his  person ;  such  as  the  lord  high  constable 
and  lord  mareschal,  who  chiefly  presided  in  matters  of  honour  and  of  arms; 
determining  according  to  the  law  military  and  the  law  of  nations.  Besides  these, 
there  were  the  lord  high  steward,  and  lord  great  chamberlain ;  the  steward  of 
*381  ^^^  household;  the  lord  chancellor,  whose  peculiar '^'busin ess  it  was  to 
^  keep  the  king's  seal,  and  examine  all  such  writs,  grants,  and  letters  as 
were  to  pass  under  that  authority;  and  the  lord  high  treasurer,  who  was  the 
principal  adviser  in  all  matters  relating  to  the  revenue.  These  high  officers 
were  assisted  by  certain  persons  learned  in  the  laws,  who  were  called  the 
king's  iustidars  or  justices,  and  by  the  greater  barons  of  parliament,  all  of 
whom  had  a  seat  in  the  aula  regia,  and  formed  a  kind  of  court  of  appeal,  or 
rather  of  advice,  in  matters  of  great  moment  and  difficulty.  All  these  in  their 
several  departments  transacted  all  secular  business  both  criminal  and  civil,  and 
likewise  the  matters  of  the  revenue :  and  over  all  presided  one  special  magis- 
trate, Called  the  chief  justiciar,  or  capitalis  justidarius  totius  Angtias;  who  was 
also  the  principal  minister  of  state,  the  second  man  in  the  kingdom,  and  by 
virtue  of  his  office  guardian  of  the  realm  in  the  king's  absence.  And  this  officer 
it  was  who  principally  determined  all  the  vast  variety  of  causes  that  arose  in 
this  extensive  junsdiction,  and  from  the  plenitude  of  his  power  grew  at  length 
both  obnoxious  to  the  people,  and  dangerous  to  the  government  which  em- 
ployed him.(i) 

This  great  universal  court  beinff  bound  to  follow  the  king's  household  in  all 
his  progresses  and  expeditions,  tne  trial  of  common  causes  therein  was  found 
7ory  burdensome  to  the  subject.  Wherefore  king  John,  who  dreaded  also  the 
power  of  the  justiciar,  very  readily  consented  to  that  article  which  now  forms 
*he  eleventh  chapter  of  magna  carta,  and  enacts,  "  that  communia  placita  non 

(*)  £.  8,  <r.  1,  c.  7.  (()  Spelm.  OloM.  831, 882,  888.    OOb.  HM.  a  P.  totfod.  17. 

The  judges  must  be  barristers  of  seven  years'  standing.  The  judge  decides  all  ques- 
tions as  well  of  fact  as  of  law,  unless  one  or  other  of  the  parties  to  the  action  has  de- 
manded a  jury  for  the  trial  of  matters  of  fact, — ^which  in  actions  for  sums  above  6/.  may 
be  obtained  as  of  right,  and  consists  of  five  jurors  summoned  from  the  district  where 
the  court  is  holden. 

The  court  is  a  court  of  record.  It  is  held  once  a  month.  And,  to  encourage  parties 
to  report  to  this  tribunal,  the  plaintijBTin  the  superior  courts  (in  suits  in  which  they  have 
concurrent  jurisdiction)  does  not  recover  his  costs  in  actions  of  contract  where  he  reco- 
vers no  more  than  20^.,  and  in  actions  of  tort  where  he  recovers  no  more  than  5/.,  un- 
less the  judge  of  the  superior  court  who  tries  the  cause  certifies  for  costs,  or  it  appean 
to  the  court  that  there  was  sufficient  reason  for  bringing  the  action  in  the  superior 

fourt. — Stewart. 
so 
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sequantur  curiam  regis,  sed  teneantur  in  aliquo  loco  ccno."  f  his  oertain  pface  waa 
eetablished  in  Westminster  hall,  the  plaoe  where  the  aula  regis  oiiginally  sat, 
when  the  kin/?  resided  in  that  city;  and  there  it  hath  ever  since  continued. 
And  the  court  bein^  thus  rendered  fixed  and  stationary,  the  judges  became  so 
too,  and  a  chief  with  other  iustices  of  the  common  pleas  was  thereupon  ap- 
pointed; with  jurisdiction  to  hear  and  determine  all  pleas  of  land,  and  injuries 
merely  civil,  between  subject  and  subject.  Which  critical  establishment  of  t\m 
principal  court  of  ^common  law,  at  that  particular  juncture  and  that  par-  ^^qq 
ticular  place,  ^ve  rise  to  the  inns  of  court  in  its  neighbourhood ;  and,  ^ 
thereby  collecting  together,  the  whole  body  of  the  common  lawyers,  enabled  the 
hiw  itself  to  withstand  the  attacks  of  the  canonists  and  civilians,  who  laboured  to 
extirpate  and  destroy  it{j)  This  precedent  was  soon  after  copied  by  king 
Philip  the  Fair  in  France,  who  about  the  year  1802  fixed  the  parliament  at 
Paris  to  abide  constantly  in  that  metropolis ;  which  before  used  to  follow  the 
person  of  the  king  wherever  he  went,  and  in  which  he  himself  used  frequently 
to  decide  the  causes  that  were  there  depending ;  but  all  were  then  referred  to 
the  sole  cognizance  of  the  parliament  and  its  learned  jud^e8.(A:)  And  thus  also 
in  1495  the  emperor  Maximilian  I.  fixed  the  imperial  cliamber  (which  before 
always  travelled  with  the  court  and  household)  to  be  constantly  held  at  Worms, 
from  whence  it  was  afterwards  translated  to  Spires.(2) 

The  aula  regia  being  thus  stripped  of  so  considerable  a  branch  of  its  juris- 
diction, and  the  power  of  the  chief  justiciar  being  also  considerably  curbed  by 
many  articles  in  the  great  charter,  the  authority  of  both  began  to  decline  apace 
under  the  long  and  troublesome  reign  of  king  Henry  III.  And,  in  further  pur- 
suance of  this  exainple,  the  other  several  officers  of  the  chief  justiciar  were, 
under  Edward  the  First,  (who  new-modelled  the  whole  fVame  of  our  judicial 
polity,)  subdivided  and  broken  into  distinct  courts  of  judicature.  A  court  of 
chivaby  was  erected,  over  which  the  constable  and  mareschal  presided ;  as  did 
the  steward  of  the  household  over  another,  constituted  to  regulate  the  king's 
domestic  servants.  The  high  steward,  with  the  barons  of  parliament,  formed 
an  august  tribunal  for  the  trial  of  delinquent  peers ;  and  the  oarons  reserved  to 
themselves  in  parliament  the  ri^ht  of  reviewing  the  sentences  of  other  courts 
in  the  last  resort.  The  distribution  of  common  justice  between  man  and  man 
was  thrown  into  so  provident  an  order,  that  the  great  judicial  officers  were 
*made  to  form  a  check  upon  each  other:  the  court  of  chancery  issuing  ^^^^ 
all  original  writs  under  the  great  seal  to  the  other  courts;  the  common  *• 
pleas  being  allowed  to  determine  all  causes  between  private  subjects;  the  exche 
quer  managing  the  king's  revenue;  and  the  court  of  king's  bench  retaining  all 
the  jurisdiction  which  was  not  cantoned  out  to  other  courts,  and  particularly 
the  superintendence  of  all  the  rest  by  way  of  appeal ;  and  the  sole  cognizance 
of  pleas  of  the  crown  or  criminal  causes.  For  pleas  or  suits  are  regularly 
divided  into  two  sorts :  pleas  of  the  croum,  which  comprehend  all  crimes  and 
misdemeanours,  wherein  the  king  (on  behalf  of  the  public^  is  the  plaintiff;  and 
common  pleas,  which  include  all  civil  actions  dependini?  oetween  subject  and 
subject.  The  former  of  these  were  the  proper  object  of  the  jurisdiction  of  the 
court  of  king's  bench ;  the  latter  of  the  court  of  common  pleas,  which  is  a 
court  of  record,  and  is  styled  by  Sir  Edward  Coke(m)  the  lock  and  key  of  the 
common  law ;  for  herein  only  can  real  actions,  that  is,  actions  which  concern 
the  righr of  freehold  or  the  reahy,  be  originally  brought:  and  all  other,  oi 
personal,  pleas  between  man  and  man,  are  likewise  here  determined ;  though 
in  most  of  t)iem  the  king's  bench  has  also  a  concurrent  authority.* 

The  judges  of  this  court  are  at  pre8ent(n)  four  in  number,  one  chief  and  three 

(/)9eebciokLintiod.|L  r»)4InBt.90. 

(*)  Mod  Ub.  BisL  zzlu.  806.  (•)  King  James  I.  during  tlM  greater  part  of  bte  ralgii  tp* 

(0  llrid.  xziz.  46.  pointed  fiyu  Judges  in  the  conrti  of  King'*  Bench  and  Com- 

*  The  jurisdiction  of  each  court  is  so  well  established  that  at  this  day  the  court  of 
King's  !Bench  cannot  be  authorized  to  determine  a  mere  real  action,  so  neither  can 
the  court  of  Common  Pleas  to  inquire  of  felony  or  treason.  Hawk.  b.  2,  ch.  1,  s.  4. 
Bac.  Abr.  Courtsr  A.  The  King's  l^nch,  however,  tries  titles  to  land  by  the  action  of 
ejectment. — Chittt. 
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puisTie  justices,  created  by  the  king's  letters-patent,  who  sit  every  day  in  the 
four  terms  to  hear  and  determine  all  matters  of  law  aridng  in  civil  causes, 
whether  real,  personal,  or  mixed  and  compounded  of  both.  These  it  takes 
cognizance  of,  as  well  originally  as  upon  removal  from  the  inferior  courts  before 
mentioned.  But  a  writ  of  error,  in  the  nature  of  an  appeal;  lies  from  this  court 
into  the  court  of  king's  bench.^ 

«^l  n  *YL  The  court  of  king's  bench  (so  called  because  the  king  nsed  for- 
•^  merly  to  sit  there  in  person,(o)  the  style  of  the  court  still  being  coram, 
ipso  regey  is  the  supreme  court  of  common  law  in  the  kingdom  j  consisting 
of  a  chief  justice  and  three  ^^tan^  justices,  who  are  by  their  office  the  sovereign 
conservators  of  the  peace  and  supreme  coroners  of  the  land.  Yet,  though  the 
kinfi^  himself  used  to  sit  in  this  court,  and  still  is  supposed  so  to  do,  he  did  not, 
neitner  bv  law  is  he  empowered(j))  to,  determine  any  cause  or  motion,  but  by 
the  mouth  of  his  judges,  to  whom  he  hath  committed  his  whole  judicial  author- 
ity.(^)" 

This  court,  which  (as  we  have  said)  is  the  remnant  of  the  aula  regia,  is  not, 
nor  can  be,  from  the  very  nature  and  constitution  of  it,  fixed  to  any  certain 
place,  but  may  follow  the  king's  person  wherever  he  goes :  for  which  reason  all 
pn>cess  issuing  out  of  this  court  in  the  king's  name  is  returnable  "  ubicunqyu 
fuerimus  in  Anglia**  It  hath  indeed,  for  some  centuries  past,  usually  sat  at  West- 
minster, beinj?  an  antient  palace  of  the  crown ;  but  might  remove  with  the  king 
to  York  or  Exeter,  if  he  thought  proper  to  command  it.  And  we  find  that, 
afler  Edward  I.  had  conquered  Scotland,  it  actually  sat  at  Boxburgh.(r)  And 
this  movable  quality,  as  well  as  its  dignity  and  power,  are  fully  expressed  by 
Bracton  when  he  says  that  the  justices  of  this  court  are  *'capitales,  generales^ 
perpetuij  et  majores;  a  latere  regis  residentes,  qui  omnium  aliorum  corrigere  tenentur 
mjurias  et  erroresJ  {s)  And  it  is  moreover  especially  provided  in  the  articuU 
super  cartas f(t)  that  the  king's  chancellor,  ana  the  justices  of  his  bench,  shall 
follow  him,  so  that  he  may  have  at  all  times  near  unto  him  some  that  be  learned 
in  the  laws. 

■MO  Fleas,  for  the  beneAt  of  •  casting  Toloe  lu  ease  of  a  After  its  dlssulntioii  king  Edward  T.  ftvqnently  sat  in  the 

dlliiBrenoe  in  Mjlnion,  and  that  the  circuits  might  at  all  times  court  of  King's  Bench,  (see  the  records  cited  in  2  Burr.  861 ;) 

be  ftdly  aoppiied  with  Judges  of  the  superior  courts.    And  and  in  later  times  James  I.  is  said  to  have  sat  there  m 

In  subsequent  reigns,  up<m  the  pennanent  indisposition  of  a  person,  but  was  infimned  by  his  Judges  that  be  oonld  nst 

Judge,  a  Hfth  hath  been  sometimes  appointed^  Sir  T.  Kaym.  deliTer  an  opinion. 

476.  (ff)  4  Inst.  71. 

(•)4Inst.78.  Mm.  21).  21  Edw.  L    Hale^  Hist  C.  L.  900. 

(P)  See  book  i.  cfa.  7.    The  Mng  used  to  decide  causes  in  (•)  L.  S,  c.  10. 

person  in  the  aula  rtgia,    **  Jn  airia  domitU  ngii  ip$e  i»  {*)  28  Edw.  I.  c.  6. 
propria  persona  jura  deeemit.'*    Dial.  <U  Soojcdi.  L 1,  {  4. 

*  The  court  now  consists  of  five  judges,  one  chief  and  four  puisni  justices.  Until  the 
statute  11  Geo.  IV.  and  I  W.  IV.  c.  70,  an  appeal  lay  from  the  judgment  of  this  court 
to  the  court  of  King's  Bench ;  but  now  the  appeal  for  error  in  law  is  to  the  justices  of 
the  court  of  Queen's  Bench  and  barons  of  the  exchequer,  in  the  exchequer-chamber, 
from  whose  judgment  an  appeal  lies  only  to  the  house  of  lords. — Stewart. 

*  This  court  is  called  the  Queen's  Bench  in  the  reign  of  a  queen ;  and  during  the  pro- 
tectorate of  Cromwell  it  was  styled  the  upper  bench. — Christian. 

^  Lord  Mansfield,  in  2  Burr.  851,  does  not  mean  to  say,  nor  do  the  records  there  dted 
warrant  the  conclusion,  that  Edward  I.  actually  sat  in  the  King's  Bench.  Dr.  Henry,  in 
bis  Tery  accurate  History  of  Great  Britain,  informs  us  that  he  has  found  no  instance  of 
iny  of  our  kings  sitting  in  the  court  of  justice  before  Edward  IV.  "And  Edward  IV.," 
ie  says, "  in  the  second  year  of  his  reign,  sat  three  days  together  during  Michaelmas  Term 
in  the  court  of  King's  ^nch ;  but  it  is  not  said  that  he  interfered  in  the  business  of  the 
court ;  and,  as  he  was  then  a  very  young  man,  it  is  probable  that  it  was  his  intention  to 
learn  in  what  manner  justice  was  administered,  rather  than  to  act  the  part  of  a  judge." 
5  vol.  282,  4to  edit.  Lord  Coke  says  that  the  words  in  magna  cartOy  (c.  29,)  ti^  super  «um 
Hmrnts  nee  mper  eum  miUemus  niti,  &c.,  signify  that  we  shall  not  sit  in  judgment  ourselves, 
nor  send  our  commissioners  or  judges  to  try  him.  2  Inst.  46.  But  that  this  is  an  erro- 
neous construction  of  these  worda  appears  from  a  charter  granted  by  king  John  in  the 
sixteenth  year  of  his  reign,  which  is  thus  expressed : — Nee  super  eos  per  vm  vel  per  arma 
ibimus  nist  per  legem  regni  nottri  vel  per  judicium  parium  euorum.  See  Introd.  to  m.  Mac. 
Ch.  p.  13.  Statutes  and  charters  in  pari  maiend  must  be  construed  by  a  reference  to  each 
other ;  and  in  the  more  ancient  charter  the  meaning  is  clear  that  the  king  will  not  pro- 
ceed with  violence  against  his  subjects  unless  justified  by  the  law  of  his  kingdom  or  by 
a  judgment  of  their  peers. — Christian. 
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♦The  jurisdiction  of  this  court  is  very  high  and  transcendent.  It  keeps  ^^^o 
all  inferior  jurisdictions  within  the  bounds  of  their  authority,  and  may  ■- 
either  remove  their  proceedings  to  be  determined  here,  or  prohibit  their  pro- 
gress below.  It  superintends  all  civil  corporations  in  the  Kingdom.  It  com- 
mands magistrates  and  others  to  do  what  their  duty  requires,  in  every  case 
where  there  is  no  other  specific  remedy.  It  protects  the  liberty  of  the  subject, 
by  speedy  and  summary  interposition.  It  takes  cognizance  both  of  criminal 
and  civil  causes :  the  former  in  what  is  called  the  crown  side,  or  crown  office ; 
the  latter  in  the  plea  side  of  the  court.  The  jurisdiction  of  the  crown  side  is 
not  our  present  business  to  consider :  that  will  be  more  properly  discussed  in 
the  ensuing  book.  But  on  the  plea  side,  or  civil  branch,  it  hath  an  original 
jurisdiction  and  cognizance  of  all  actions  of  trespass  or  other  injury  alleged  to 
be  committed  vi  et  armis ;  of  actions  for  forgery  of  deeds ;  mamtenance,  con- 
spiracy, deceit,  and  actions  on  the  case  which  allege  any  falsity  or  fraud ;  all  of 
which  savour  of  a  criminal  nature,  although  the  action  is  brought  for  a  civil 
remedy ;  and  make  the  defendant  liable  in  strictness  to  pay  a  fine  to  the  king, 
as  well  as  damages  to  the  injured  party. (t4)  The  same  doctrine  is  also  now 
extended  to  all  actions  on  the  case  whatsoever  :(w)  but  no  action  of  debt  or 
detinue,  or  other  mere  civil  action,  can  by  the  common  law  be  prosecuted  by  any 
subject  in  this  court  by  original  writ  out  of  chancery  ;(x)"  though  an  action  of 
debt  given  by  statute  may  be  brought  in  the  king's  bench  as  well  as  in  the 
eommon  pleas.(y)  And  yet  this  court  might  always  have  held  plea  of  any  civil 
action,  (other  than  actions  real,)  provided  the  defendant  was  an  officer  of  the 
court ',  or  in  the  custody  of  the  marshal,  or  prison-keeper,  of  this  court,  for  a 
breach  of  the  peace  or  any  other  ofience.(2r)  And,  in  process  of  time,  it  began 
by  a  fiction  to  hold  plea  of  all  personal  actions  whatsoever,  and  has  continued 
to  do  so  for  ages:(a)  it  being  surmised  that  the  defendant  is  arrested  ^r 
^'a  supposed  trespass,  which  he  never  has  in  reality  committed ;  and,  being  r^^A^ 
thus  m  the  custody  of  the  marshal  of  the  court,  the  plaintiff  is  at  liberty  ^ 
to  proceed  against  him  for  any  other  personal  iojuiy :  which  surmise,  of  bein^ 
in  the  marshal's  custody,  the  defendant  is  not  at  liberty  to  dispute.(6)  And 
these  fictions  of  law,  though  at  first  they  may  startle  the  student,  he  will  find 
upon  further  consideration  to  be  highly  beneficial  and  useful ;  especially  as  this 
maxim  is  ever  invariably  observed,  that  no  fiction  shall  extend  to  work  an 
injury  -,  its  proper  operation  beinff  to  prevent  a  mischief,  or  remedy  an  incon- 
venience, that  might  result  from  the  general  rule  of  law.(c)  So  true  it  is,  that 
infictione  juris  semper  subsistit  cequitas.{d)  In  the  present  case,  it  gives  the  suitor 
his  choice  of  more  than  one  tribunal  before  which  he  may  institute  his  action ; 
and  prevents  the  circuity  and  delay  of  justice,  by  allowing  that  suit  to  be 
oiiginally,  and  in  the  first  instance,  commenced  in  this  court,  which,  after  a 
determination  in  another,  might  ultimately  be  brought  before  it  on  a  writ  of 
en  or." 

For  this  court  is  likewise  a  court  of  appeal,  into  which  may  be  removed  by 
writ  of  error  all  determinations  of  the  court  of  common  pleas,  and  of  all  in- 
ferior courts  of  record  in  England ;  and  to  which  a  writ  of  error  lies  also  fVom 
the  court  of  king's  bench  in  Ireland.  Yet  even  this  so  high  and  honourable 
court  is  not  the  dernier  resort  of  the  subject ;  for,  if  he  be  not  satisfied  with  any 
determination  here,  he  may  remove  it  oy  writ  of  error  into  the  house  of  lords, 


(•)  nneh.  Lb  19S.  2  Init  23.   DyventU  dt  courtei  c  bank  (*)  Thna  too  in  Uie   eivll  law;   eonb^  JUHonem  non 

fe  rojf,  admittitur  probaHn :  quid  em'm  ^ficerel  proSatto  veritatis. 

(*)  P.  N.  B.  M^  92.    1  Jiajf  Pract  Reg.  608.  ybi  JUao  adverna  ventattm.  finffU.    Ncm  JbcHo  frihU  aliitd 

{»)  4  Inst.  76.    TxTo*!  Jus  FUiiar.  101.  esf,  quam  legis  advernu  veritatem  in  re  pouibiU  ex  juUa 

(y)Oortii.334.  eauM duptuUio.    Gn(hq/Ted.in  fy.l,32,tZ, 

(^4lnst.71.  OSRoikSO.    2  RolL  Rep.  602. 


(«)lbid.72.  (<<)llRep.61.    Co.  Utt.  150. 


rtii 


»  This  is  not  the  present  practice.    R.  T.  Hardw.  317.    Tidd's  Prao.  8  ed.  97.— Chittt 

"  But,  as  there  is  no  reason  for  doing  that  indirectly  which  may  be  done  directly,  it 

was  considered  expedient  to  abolish  this  among  other  legal  fictions,  (2  W.  IV.  c.  39,) 

and  the  mode  of  commencing  an  action  has  for  some  time  been  and  is  now,  uniform  in 

all  the  superior  courts. — Stewart. 

You  IL-^  83 
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or  the  court  of  exchequer  chamber,  as  the  case  maj  happen,  accoi*ding  to  the 
nature  of  the  suit  and  the  manner  m  which  it  has  been  prosecuted.^ 

VII.  The  court  of  exchequer  is  inferior  in  rank  not  only  to  the  court  of  king's 
bench,  but  to  the  common  pleas  also :  but  I  have  chosen  to  consider  it  in  this 
order  on  account  of  its  douole  capacity  as  a  court  of  law  and  a  court  of  equity 
^^1  *also.  It  is  a  very  antient  court  of  record,  set  up  by  William  the  Con- 
^  querer,(6)  as  a  part  of  the  aula  regia,(/)  though  regulated  and  reduced 
to  its  present  order  by  king  Edward  I.,(^}  and  intended  principally  to  order 
the  revenues  of  the  crown,  and  to  recover  tne  king's  debts  and  duties.(A)  It  is 
called  the  exchequer,  scacckarium,  fVom  the  checked  cloth,  resembling  a  chess- 
board, which  covers  the  table  there,  and  on  which,  \vhen  certain  of  uie  king's 
accounts  are  made  up,  the  sums  are  marked  and  scored  with  counters.  It  con- 
sists of  two  divisions :  the  receipt  of  the  exchequer,  which  manages  the  royal 
revenue,  and  with  which  these  commentaries  have  no  concern ;  and  the  court 
or  judicial  part  of  it,  which  is  again  subdivided  into  a  court  of  equity  and  a  court 
of  common  law." 

The  court  of  equity  is  held  in  the  exchequer  chamber  before  the  lord 
treasurer,  the  chancellor  of  the  exchequer,  the  chief  baron,  and  three  puisni 
ones.  These  Mr.  Selden  conjecture8(t)  to  have  been  antiently  made  out  of  such 
as  were  barons  of  the  kingdom,  or  parliamentary  barons ;  and  thence  to  have 
derived  their  name ;  which  conjecture  receives  great  strength  from  Bracton's 
explanation  of  magna  cartay  c.  14,  which  directs  that  the  earls  and  barons  be 
amerced  by  their  peers ;  that  is,  says  he,  by  the  barons  of  the  exchequer. (A:) 
The  primary  and  ori^nal  business  of  this  court  is  to  call  the  king's  debtors  to 
account,  by  Dili  filed l)y  the  attorney-general;  and  to  recover  any  lands,  tene- 
ments, or  hereditaments,  any  goods,  chattels,  or  other  profits  or  benefits, 
belonging  to  the  crown.  So  that  by  their  original  constitution  the  jurisdiction 
of  the  court  of  common  pleas,  kind's  bench,  and  exchequer  was  entirely 
separate  and  distinct :  the  common  pleas  being  intended  to  decide  all  contro- 
versies between  subject  and  subject;  the  king's  bench  to  correct  all  crimes  and 
misdemeanours  that  amount  to  a  breach  of  the  peace,  the  king  being  then  plain- 
tiff, as  such  offences  are  in  open  doro^tion  of  the  jura  regalia  of  his  crown; 
^A^■^ '  and  the  exchequer  to  adjust  ^and  recover  his  revenue,  wherein  the  king 
^  also  is  plaintiff,  as  the  withholding  and  non-payment  thereof  is  an  injury 
fcu  hi&  jura  fiscalia.  But,  as  by  a  fiction  almost  all  sorts  of  civil  actions  are  now 
allowed  to  be  brought  in  the  king's  bench,  in  like  manner  by  another  fiction  all 
kinds  of  personal  suits  may  be  prosecuted  in  the  court  of  exchequer.    For  as 

(•)  Lunb.  Archdon,  24.  (*)  4  Inst  108-110. 

(/)  Madox  Hist  Ezch.  100.  (<)  Tit.  Hon.  2,  6, 16. 

(#)  Spelm.  CfuU.  I.  in  cod.  kg.  veL  apud  WaMos.  (»)  £.  8,  <r.  2,  c  1,  {  8. 

"  The  appeal  from  the  King's  or  Queen's  Bench  is  now  in  all  cases  to  the  justices  of 
the  Common  Pleas  and  barons  of  the  excheouer,  in  the  exchequer-chamber,  from  whose 
jud^ent  an  appeal  lies  to  the  house  of  loras.— -Stewast. 

^*  Though  this  court  is  inferior  in  rank  as  well  to  the  court  of  Common  Pleas  as  the 
King's  Bench,  and  though,  in  general,  a  subject  has  a  right  to  resort  to  eithw  of  the 
superior  courts  for  the  redress  of  a  civil  ii^jui^,  yet  this  court,  having  an  original,  and  in 
many  cases  an  exclusive,  jurisdiction  in  fiscal  matters,  will  not  permit  auestions,  in  the 
decision  of  which  the  king's  revenue  or  his  oflScers  are  interested,  to  be  discussed  be- 
fore any  other  tribunal ;  and  therefore,  if  an  action  of  trespass  against  a  revenue-officer 
for  his  conduct  in  the  execution  of  his  office  be  brought  in  the  court  of  Common  Pleas 
or  King's  Bench,  it  uia,j  be  removed  into  the  office  of  pleas  of  this  court  of  exchequer. 
1  Anptr.  205.  Hardr.  176.  Parker,  143.  1  Price,  206.  8  Price,  584  Manning's  Ex- 
chequer Prac  161,  164,  n.  On  such  occasions  the  court  interposes  on  motion,  by  order- 
ing the  proceeding  to  be  removed  into  the  office  of  pleas,  which  order  operates  by  way 
of  ii\)unction.  The  usual  order  in  cases  of  this  nature  is  that  the  action  be  removed 
out  of  the  King's  Bench  or  Common  Pleas,  or  other  court  in  which  it  is  depending,  into 
the  office  of  pleas,  and  that  it  shall  be  there  in  the  same  forwardness  as  in  the  court  out 
of  which  the  action  is  removed.  This  order,  however,  does  not  operate  as  a  certiorari  to 
remove  the  proceedings,  but  as  a  personal  order  on  the  party  to  stay  them  there,  and,  of 
course,  calls  on  the  defendant  in  the  action  to  appear,  accept  a  declaration,  and  put  the 
plaintiff  in  the  same  state  of  forwardness  in  the  office  of  pleas  as  he  was  in  the  other 
court.  Per  Eyre,  Ch.  B.  1  Anstr.  205,  in  notes. — Chittt. 
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all  the  officers  and  ministers  of  this  court  have,  like  those  of  other  superior 
courts,  the  privilege  of  suing  and  heing  sued  only  in  their  own  court;  so  also 
the  king's  debtors  and  farmers^  and  all  accomptants  of  the  exchequer,  are  privi- 
leged to  sue  and  implead  all  manner  of  persons  in  the  same  court  of  equity  that 
they  themselves  are  called  into.  They  have  likewise  privilege  to  sue  and  im- 
plead one  another,  or  anv  stranger,  in  the  same  kind  of  common-law  actions 
(where  the  personalty  only  is  concerned)  as  are  prosecuted  in  the  court  of  com- 
mon pleas. 

This  gives  original  to  the  common-law  part  of  their  jurisdiction,  which  was 
established  merely  for  the  benefit  of  the  king's  accomptants,  and  is  exercised 
by  the  barons  only  of  the  exchequer,  and  not  the  treasurer  or  chancellor.  The 
writ  upon  which  all  proceedings  here  are  grounded  is  called  a  quo  mintui :  in 
which  the  plaintifP  suggests  that  he  is  the  king's  farmer  or  debtor,  and  that  the 
defendant  hath  done  him  the  injury  or  damage  complained  of;  quo  minus  suf- 
ficiens  existit,  by  which  he  is  less  able  to  pay  the  king  his  debt  or  rent.  And 
these  suits  are  expressly  directed,  by  what  is  called  the  statute  of  Eutland,(^ 
to  be  confined  to  such  matters  only  as  specially  concern  the  king  or  his  minis- 
ters of  the  exchequer.  And  by  the  articuli  super  cartas,(m)  it  is  enacted,  that 
no  common  pleas  be  thenceforth  holden  in  the  exchequer  contrary  to  the  form 
of  the  great  charter.  But  now,  by  the  suggestion  of  privilege,  any  person  may 
be  admitted  to  sue  in  the  exchequer  as  well  as  the  king's  accomptant.  The 
surmise,  of  being  debtor  to  the  king,  is  therefore  become  matter  of  form  and 
mere  words  of  course,  and  the  court  is  open  to  all  the  nation  equally."  The  same 
holds  with  regard  to  the  equity  side  of  the  court :  for  there  any  person  may  file 
"^a  bill  against  another  upon  a  bare  suggestion  that  he  is  the  kin^  s  r^^Aa 
accomptant ;  but  whether  ne  is  so,  or  not,  is  never  controverted.  In  this  L 
court  on  the  equity  side,  the  clergy  have  long  used  to  exhibit  their  bills  for  the 
non-payment  of  tithes ;  in  which  case  the  surmise  of  being  the  king's  debtor  is 
DO  fiction,  they  being  bound  to  pay  him  their  first-fruits  and  annual  tenths. 
But  the  chancery  has  of  late  years  obtained  a  large  share  in  this  business. 

An  appeal  firom  the  equity  side  of  this  court  lies  immediately  to  the  house  of 
peers;  but  from  the  common-law  side,  in  pursuance  of  the  statute  31  Edw.  Ill 
c.  12,  a  writ  of  error  must  be  first  brougnt  into  the  court  of  exchequer  cham 
ber.    And  from  the  determination  there  had,  there  lies,  in  the  dernier  resort^  u 
writ  of  error  to  the  house  of  lords." 

YIII.  The  high  court  of  chancery  is  the  only  remaining,  and  in  matters  of 
civil  property  by  much  the  most  important  of  any,  of  the  king's  superior  and 
original  courts  of  justice.  It  has  its  name  of  chancery,  cancdlaria,  from  the 
judge  who  presides  here,  the  lord  chancellor,  or  cancellarius ;  who.  Sir  Edward 
Coke  tells  us,  is  so  termed  a  cancellando^  from  cancelling  the  king's  letters 
patent  whAi  panted  contrary  to  law,  which  is  the  highest  point  ot  his  jurls- 
diction.(n)"    %ut  the  office  and  name  of  chancellor  (however  derived)  was 

(I)  10  Bdw.  I.  e.  11.  (•)  28  Edw.  I.  e.  4.  (•)4Inst.88. 


"This  fiction  has  been  for  some  time  abolished.    2  W.  IV.  c.  39.— Stiwart. 

'*By  the  31  Edward  III.  c.  12,  this  court  of  appeal  is  to  consist  of  the  chancellor  and 
treasurer,  and  such  justices  and  sage  persons  ius  they  shall  think  fit.  It  is  altered  by  31 
Eliz.  c.  1,  16  Car.  II.  c.  2,  20  Car.  II.  o.  4,  from  which  it  appears  that  the  court  may 
consist  of  both  the  chief  justices,  or  one  of  them,  or  of  the  chancellor,  provided  the 
chancellor  is  present  when  the  judgment  is  given.  See  the  proceedings  in  the  case  of 
Johnstone  tw.  Sutton  in  this  court.    1  T.  R.  493.— Chittt. 

But  by  statute  5  Vict.  c.  5  its  jurisdiction  as  a  court  of  equity  was  transferred  to  the 
court  of  chancery;  and  it  is  now  only  a  court  of  law  and  revenue,  with  five  judges, — a 
chief  and  four  puisn^  barons, — ^like  the  courts  of  Queen's  Bench  and  Common  Pleas. 
From  the  judgment  of  this  court  an  appeal  lies  to  the  justices  of  the  Queen's  Bench  and 
Common  Pleas,  sitting  as  the  court  or  exchequer  chamber;  and  from  that  court  an 
appeal  lies  to  the  house  of  lords. — Kerr. 

^  According  to  the  opinion  of  several  learned  authors,  fas  Mr  Cambden,  in  his  Bri- 
tannia, and  UT.  Cowell,  in  his  Interpreter,  have  observed,)  the  chancery  had  its  name 
originally  from  certain  bars  laid  one  over  another  crosswise,  like  a  lattice,  wherewith  it 
on  V  ironed  to  keen  oS  the  press  of  the  people,  and  not  to  hinder  the  view  of  tha«e 
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certainly  known  to  the  courts  of  the  Boman  emperors :  where  it  originally 
seems  to  have  signified  a  chief  scribe  or  secretary,  who  was  afterwards  invested 
with  several  judicial  powers^  and  a  general  superintendency  over  the  rest  of  the 
officers  of  the  prince.  From  the  Boman  empire  it  passed  to  the  Boman  church, 
ever  emulous  of  imperial  state ;  and  hence  every  bishop  has  to  this  day  his 
chancellor,  the  principal  judge  of  his  consistory.  And  wnen  the  modem  king- 
doms of  Europe  were  established  upon  the  ruins  of  the  empire,  almost  every 
state  preserved  its  chancellor,  with  different  jurisdictions  and  dignities,  ac- 
cording to  their  different  constitutions.  But  in  all  of  them  he  seems  to  have 
had  the  supervision  of  all  charters,  letters,  and  such  other  public  instruments 
of  the  crown  as  were  authenticated  in  the  most  solemn  manner :  and  therefore 
"^471  ""^^^^  BeaXa  came  in  use,  he  had  always  the  custody  of  the  king's  grea^ 
J  seal.  So  that  the  office  of  chancellor,  or  lord  keeper,"  (whose  authority 
by  statute  5  Eliz.  c.  18,  is  declared  to  be  exactly  the  same,)  is  with  us  at  thib 
day  created  by  the  mere  delivery  of  the  king's  great  seal  into  his  custody  :(o) 
whereby  he  becomes,  without  writ  or  patent,  an  officer  of  the  greatest  weight 
and  power  of  any  now  subsisting  in  the  kingdom,  and  superior  in  point  of 
precedency  to  every  temporal  lord.(^)  He  is  a  privy  counsellor  by  his  office,(^/ 
and,  according  to  lord  chancellor  Ellesmere,(r)  prolocutor  of  the  house  of  lordb 
by  prescription.  To  him  belongs  the  appointment  of  all  justices  of  the  peace 
throughout  the  kingdom.  Being  formerly  usually  an  ecclesiastic,  (for  none  else 
were  then  capable  of  an  office  so  conversant  in  writings,)  and  presiding  over 
the  royal  chapel,(a)  he  became  keeper  of  the  king's  conscience ;  visitor  in  right 
of  the  kin^,  of  all  hospitals  and  colleges  of  the  king's  foundation ;  and  patron 
of  all  the  king's  livings  under  the  value  of  twenty  marks(f)  per  annum  in  tho 
king's  books.^    He  is  the  general  guardian  of  all  infants,  idiots,  and  lunatics  -, 


•)  hunb.  AreheUm,  96,    1  BoIL  Abr.  886. 

;p)  Stat.  81  Hen.  VUI.  c.  10. 

9)  Selden,  Office  of  Lord  Chanc.  }  8. 

^  Of  the  ollloe  of  lord  chancellor,  edit.  1661. 


(•)  Madox,  Hist,  of  Bzeh.  42. 

(()  3»  Jfidw.  III.    3  V.  N.  B.  86,  «hoa(h  Hobart  (214) 
tends  this  ralae  to  twenty  jmm<2i. 


officers  who  sat  therein, — such  gates  or  crossbars  being  by  the  Latins  called  eaneellL 
VuL  Dugd.  32.  Cambden,  Cowell,  Caasiod.  ep.  6,  lib.  11.  Pet.  Pytha^us,  lib.  2,  advers. 
0. 12.  1  Harr.  Ch.  1.  Dr.  Johnson  seems  also  inclined  to  this  definition ;  and  it  indeed 
appears  the  most  reasonable,  for  we  have  also  the  word  "chancel,"  which  signifies  that 
part  of  the  church  formerly  harred  oflFfrom  the  body  of  it. — Chitty. 

"  King  Henry  V.  had  two  great  seals,  one  of  gold,  which  he  delivered  to  the  bishop 
of  Durham  and  made  him  lord  chancellor,  another  of  silver,  which  he  delivered  to  the 
bishop  of  London  to  keep ;  and  historians  often  confound  chancellors  and  keepers,  (1 
Harr.  Ch.  68,  note.  4  Inst.  88 ;)  but  at  this  day,  there  being  but  one  great  seal,  there 
cannot  be  both  a  chancellor  and  a  lord  keeper  of  the  great  seed  at  one  time,  because  both 
are  but  one  office,  as  is  declared  by  the  stat.  5  Eliz.  4  Inst.  88,  and  the  taking  away  the  seal 
determines  the  office.  1  Sid.  338.  It  seems  that  it  is  not  inconsistent  for  the  lord  chan- 
cellor also  to  hold  the  office  of  chief  justice  of  the  King's  Bench.  Lord  Hardwicke  held 
both  offices  from  20th  February  till  7th  June.  1  Sid.  ^38.  Com.  Dig.  tit.  Chancery,  (B. 
1.)-  -Chitty. 

*'  With  regard  to  the  chancellor's  patronage  there  seems  to  be  some  inaccuracy  in  the 
learned  judge's  text  and  references.  I  humbly  conceive  that  a  truer  statement  is  this, — 
viz.,  that  it  appears  from  the  rolls  of  parliament  in  the  time  of  Edward  III.  that  it  had 
been  the  usage  before  that  time  for  the  chancellors  to  give  all  the  king's  livings  taxed  (by 
the  subsidy  assessments)  at  twenty  marks  or  under,  to  the  clerks,  who  were  then  actu- 
ally eleri  or  clergymen,  who  had  long  laboured  in  the  court  of  chanceiy ;  but  that  the 
bishop  of  Lincoln,  when  he  was  chancellor,  had  given  such  livings  to  his  own  and  other 
clerks,  contrary  to  the  pleasure  of  the  king  and  the  ancient  usage ;  and  therefore  it  is 
recommended  to  the  king  by  the  council  to  command  the  chancellor  to  give  such  livings 
only  to  the  clerks  of  chancery,  the  exchequer,  and  the  other  two  benches  or  courts  of 
Westminster  hall.  4  Edw.  III.  n.  51.  But  since  the  new  valuation  of  benefices,  or  the 
king's  books,  in  the  time  of  Henry  the  Eighth,  and  the  clerks  ceased  to  be  in  orders,  the 
chancellor  has  had  the  absolute  disposal  of  all  the  king's  livings,  even  where  the  pn^ 
sentation  devolves  to  the  crown  by  lapse,  of  the  value  of  twenty  pounds  a  year  or  under 
in  the  king's  books.  It  does  not  appear  how  this  enlarged  patronage  has  been  obtained 
by  the  chancellor ;  but  it  is  probably  by  a  private  grant  of  the  crown,  from  a  considerar 
tion  that  the  twenty  marks  m  the  time  of  Edward  III.  were  equivalent  to  twenty  pounds 
In  the  time  of  Henry  VIII.  Gibs.  764.  1  Bum,  Ec.  Law,  129. 
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and  has  cne  general  snperintendenoe  of  all  charitable  uses  in  the  kingdom. 
And  all  this  over  and  above  the  vast  and  extensive  jurisdiction  which  he  exer- 
eises  in  his  judicial  capacity  in  the  court  of  chancery;  wherein,  as  in  tht> 
ezoheqaer,  there  are  two  distinct  tribunals:  the  one  ordinary,  being  a  court  of 
common  law ;  the  other  extraordinary,  being  a  court  of  equity. 

The  ordinary  legal  court  is  much  more  antient  than  the  court  of  equity.  Its 
iurisdiction  ^s  to  hold  plea  upon  a  scire  facias  to  repeal  and  cancel  the  king's 
fetters-patent,  when  made  against  law  or  upon  untrue  suggestions;  and  to 
hold  plea  of  petitions,  monstrans  de  droits  traverses  of  offices,  and  the  like;  when 
the  king  hath  been  advised  to  do  any  act,  or  is  put  in  possession  of  any  lands 

II  ■!  .        ..»  ■  I       l«         ■     .         I  ..11  .,.     ■       .1  .      I        .       ■       I 

So  far  this  was  the  note  in  my  first  edition ;  but  a  reverend  gentleman  has  been  so 
obliging  as  to  suggest  to  me  that,  having  once  had  occasion  to  examine  the  subject,  he 
was  inclined  to  think  that  the  chancellor's  patroa^e  was  confined  to  benefices  under 
20/.  a  year,  and  that  livings  exactly  of  that  value  belonged  to  the  king,  to  be  presented 
to  by  himself  or  his  minister.  Having,  in  consequence,  looked  more  attentively  into 
the  subject,  I  am  still  of  opinion  that  the  authorities  support  what  is  advanced  in  the 
preceding  part  of  the  note.  It  cannot  be  doubted  that  since  the  new  vcdor  beneficiorurrif 
pounds  were  intended  to  be  substituted  for  marks,  and  this  is  expressly  stated  by  bishop 
Gibson,  p.  764.  In  the  4  £dw.  III.,  cited  above,  the  chancellor's  patronage  is  stated  to  be 
of  all  livings  of  20  marks  and  under,  del  tax  de  vwt  marees  et  dedeyns.  In  the  1  Hen.  VI. 
note  25,  Rolls  of  Parliament,  tLere  is  a  record  appointing  the  duke  of  Bedford  protector, 
and  the  duke  of  Gloucester  protector  in  his  absence ;  and  amongst  other  privileges  it 
grants  the  protector,  for  the  time-being,  the  patronage  of  all  the  livings  belonging  to  the 
crown,  ultra  taxam  viainti  marcarum  usque  ad  taxam  triainta  marcarum  inclusive,  and  reserves 
the  rest  of  the  royal  patronage  to  the  king,  except  the  benefices  belonging  to  the  chan- 
oelloT,  virtute  qffuM  sui.  The  word  inclusive  can  only  apply  to  the  words  usque  ad  tnginta ;  it 
eannot  be  reconciled  with  ultra,  which  was  intended  to  leave  the  chancellor  20  or  under. 
This  is  also  clearly  expressed  in  the  RegiBtrum  Brevium  307,  where  there  is  an  ancient 
writ  called  ele  primo  benefieio  eeclesiasdco  hahendo,  Volumus  quod  idem  A.  ad  primum  Lenejidum 
eeclesiasdcum  {taxationem  viginii  marcarum  excedens)  vacaturum,  quod  ad  prauerUionem  nostram 
pertutuerit,  &c. 

In  the  year-book,  38  Edw.  III.  3,  it  is  laid  down  as  law  that  the  kin^  shall  present  to 
touts  esglises  que  passeni  V extent  de  20  marcs ;  and  in  the  next  line  it  is  said  that  the  chan 
oellor  shall  present  to  all  not  taxed  at  20  marks,  and  having  understood  that  the  living 
in  question  was  taxed  at  40«.  he  had  presented  to  it,  but  as,  in  fact,  it  waa  taxed  at  40/., 
the  king  claimed  it.  The  words  in  French  state  the  general  law ;  the  rest  only  apply  to 
the  particular  case.  Yet  Wat«on  is  so  careless  as  to  state  the  chancellor's  patronage  to 
he  under  20  marks  and  under  20/.,  and  refers  to  this  authority,  ch.  9.  But  it  is  correctly 
cited  by  Ck>myns  to  support  the  position  that  the  chancellor  has  the  patronage  of  20 
marks  or  20/.  Big.  tit.  Xisgl.  H.  5.  In  Fitz.  N.  B.  35  it  is  stated  to  be  under  20  marks, 
without  taking  any  notice  of  20  exactly.  And  in  a  case  in  Hob.  214  the  word  is  under. 
In  that  case  the  chancellor  had  presented  to  a  living  lapsed  to  the  crown  above  20/.  a 
year,  and  it  was  held  that  the  king  could  have  no  remedy,  because  the  presentation  hid 
passed  the  great  seal,  and  therefore  apparently  made  by  the  king  himself;  but  if  the 
presentation  had  stated  that  the  benefice  was  under  the  value  of  20/.,  then  it  would  have 
oeen  void,  because  the  chancellor  must  have  been  deceived.  In  this  case  there  was  no 
occasion  to  state  the  instance  of  a  living  of  the  exact  value  of  20/.  This  was  a  benefice 
which  had  devolved  to  the  crown  by  lapse ;  but  no  objection  is  made  on  that  ground, 
and  there  seems  to  be  no  reason  for  any  distinction,  whether  the  benefice  devolves  to 
the  king  by  lapse  or  by  promotion  of  the  incumbent,  or  it  is  part  of  his  original  patron- 
age. I  have  stated  the  authorities  which  expressly  give  the  chancellor  the  patronage 
of  the  value  of  20  marks,  or  now  20/.,  and  I  have  reterred  to  those  which  state  it  to  be 
wnder;  and,  I  cannot  but  observe,  so  fiu*  they  are  all  consistent,  as  I  find  no  authority  in 
opposition  to  those  above,  declaring  that  livings  of  the  value  of  20/.  belong  to  the  king 
and  not  to  the  chancellor. 

The  gentleman  who  wished  me  to  examine  the  authorities  upon  this  subject  was  so 
obliging  as  to  inform  me  that  the  crown  haa  the  patronage  of  nve  livings  of  the  exact 
value  of  20/.  in  the  king's  books,  but  that  several  others  or  that  value  occasionally  de 
volve  to  the  crown  by  lapse  and  promotion ;  that  he  has  examined  the  church-book  in 
the  secretary  of  state's  office,  and  that  he  finds  within  the  last  century  many  instances 
of  presentations  to  those  livings  by  the  crown ;  but  he  admits  in  some  modem  instances 
where  the  right  to  the  presentation  has  been  claimed  both  by  the  chancellor  and  the 
minister,  that  the  latter  has  yielded  to  the  former.  From  the  whole,  one  is  led  to  con- 
elude  that  these  presentations  made  hy  the  crown  were  owing  either  to  the  inattention 
<«r  the  acconmiodation  '>f  the  chancellor. — Christian. 
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or  gcods,  in  prejudice  of  a  Bubject's  right.(u)  Od  proof  of  which,  as  the  king 
*4K1  ^^^  never  ""be  supposed  intentionally  to  do  any  wrong,  the  law  questions 
^  not  but  he  will  immediately  redress  the  injury,  and  refers  that  consci- 
entious task  to  the  chancellor,  the  keeper  of  his  conscience.  It  also  appertains 
to  this  court  to  hold  plea  of  all  personal  actions,  where  any  officer  or  minister 
of  the  court  is  a  party. (v)  It  might  likewise  hold  plea  (by  scire  facias)  of  par- 
titions 'of  land  in  coparcenery,(M?)  and  of  dower,(a:)  where  any  ward  of  the 
crown  was  concerned  in  interest,  so  long  as  the  military  tenures  subsisted :  as 
it  now  may  also  do  of  the  tithes  of  forest  land,  where  granted  by  the  king,  and 
claimed  by  a  stranger  against  the  grantee  of  the  crown  ;(y)  and  of  executions 
0*1  statutes,  or  recognizances  in  nature  thereof,  by  the  statute  23  Henry  YIII. 
c.  (i.(^)  But  if  any  cause  comes  to  issue  in  this  court,  that  is,  if  any  fact  be  dis- 
puted between  the  parties,  the  chancellor  cannot  try  it,  having  no  power  to 
summon  a  jury ;  but  must  deliver  the  record  propria  vianu  into  the  court  of 
king's  bench,  where  it  shall  be  tried  by  the  country,  and  judgment  shall  be  there 
given  thereon.(j)*  And  when  judgment  is  given  in  chancery  upon  demurrer 
or  the  like,  a  writ  of  error  in  nature  of  an  appeal  lies  out  of  this  ordinary  court 
into  the  court  of  king's  bench  :(6)  though  so  little  is  usually  done  on  the 
common-law  side  of  the  court,  that  I  have  met  with  no  traces  of  any  writ  of 
crror(c)  being  actually  brought,  since  the  fourteenth  year  of  queen  Elizabeth, 
A,D.  1572. 

In  this  ordinary  or  legal  court  is  also  kept  the  officina  jusUtim:  out  of  which 
all  original  writs  that  pass  under  the  great  seal,  all  commissions  of  charitable 
uses,  sewers,  bankruptcy,  idiotcy,  lunacy,  and  the  like,  do  issue ;  and  for  which 
it  is  always  open  to  the  subject,  who  may  there  at  any  time  demand  and  have, 
^^g-|  ex  d^ito  justitice,  any  writ  that  his  occasions  *may  call  for.  These  writs 
^  (relating  to  the  business  of  the  subject)  and  the  returns  to  them  were, 
according  to  the  simplicity  of  antient  times,  originally  kept  in  a  hamper,  in 
hanaperio;  and  the  others  (relating  to  such  matters  wherein  the  crown  is 
Immediately  or  mediately  concerned)  were  preserved  in  a  little  sack  or  bag,  in 
parva  oaga :  and  thence  hath  arisen  the  distinction  of  the  hanaper  office  and 
petty  bag  office,  which  both  belong  to  the  common-law  court  in  chancery. 

But  the  extraordinary  court,  or  court  of  equity,  is  now  become  the  court  of 
the  ^eatest  judicial  consequence.  This  distinction  between  law  and  equity,  as 
adminisvered  in  different  courts,  is  not  at  present  known,  nor  seems  to  have 


(•)  4  Rap.  ft4. 

Mi  Inst.  Vd. 

?»)Co.  LitLlTl.    F.N.B.e2. 

(•)  Bro.  Abi .  tit  Dower,  (W.    Moor.  66ft. 

(9)  Bro.  Abi  tit  Ditma,  10. 

(•)  2  Roll.  ADr.  460. 

(•)  Cro.  Jac  12.    Latch.  112. 


(»)  Twu'teok,  18  Edw.  HL  2S.  17  Am.  24.  20  Am.  47. 
Dyer,  816.    1  Roll.  Rep.  287.    4  Inst  80. 

(•)  The  opinion  of  lord-keeper  North,  in  1682,  (1  Tern.  18L 
1  Sq.  Ga.  Abr.  120,)  that  no  snch  writ  of  error  lay,  and  that 
an  injunction  might  be  iMoed  against  it,  aeema  not  to  hxw 
been  well  oonaiderotL 


^  But  on  the  equity  side  of  the  court  questions  of  fact  may  be  decided  without  an  iBsue; 
but  this  jurisdiction,  ought  to  be  exercised  very  tenderly  and  sparingly.  9  Vesey,  168. 
On  the  trial  of  an  issue  directed  out  of  chancery,  if  either  party  be  desirous  of  having  a 
special  jury,  it  is  said  to  be  proper  to  move  the  court  of  chancery  for  that  purpose.  See 
Prec.  Ch.  264.    2  P.  Wms.  68.    4  M.  &  S.  195,  196.— Chittt. 

It  is  important  to  confine  this  observation  (which  is  not  always  done)  to  the  common- 
law  side  of  the  court  of  chancery.  Sitting  as  a  judge  at  common  law  and  trying  causes 
according  to  the  rules  of  the  common  law,  the  lord  chancellor  cannot  decide  by  himself 
a  disputed  &ct,  and  has  no  power  of  issuing  process  to  the  sheriff  or  other  officer  for 
Bummoning  a  jury.  But  on  the  equity  side  of  the  court,  where  the  jurisdiction  of  the 
lo*d  chancellor  is  placed  entirely  on  other  grounds  than  those  of  the  common  law, 
he  is  equally  competent  to  decide  on  disputed  facts  as  on  disputed  law ;  and  it  is  matter 
of  discretion  only  when  he  either  orders  or  permits  the  parties  to  submit  the  trial  of 
such  fact  to  the  cognizance  of  a  jury.  For  the  manner  in  which  this  is  done,  see  post, 
452.  According  to  the  later  precedents,  when  a  record  comes  into  the  King's  Bench 
from  chancery,  the  chancellor  does  not  deliver  it  propria  numu,  but  sends  it  by  the  clerk 
of  the  petty  bag.    1  £q.  Oa.  Abr.  128. — Coleridge. 

And  now,  by  12  &  13  Vict.  c.  109,  any  issue,  either  of  fact  or  law,  must  be  sent  to  one 
of  the  three  superior  courts  of  law,  there  to  be  determined  according  to  the  ordinary 
course  of  proceeding  in  those  courts. — Stewart. 
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ever  been  /known,  in  any  other  country  at  any  time  :(d)  and  yet  the  difference 
of  one  from  the  other,  when  administered  by  the  same  tribanal,  was  perfbctly 
familiar  to  the  Homans  ;(e)  the  jus  proetorium,  or  discretion  of  the  prcetor,  being 
distinct  from  the  legeSf  or  standing  ]aw8,(/)  but  the  power  of  both  centred  in 
one  and  the  same  magistrate,  who  was  equally  intrusted  to  pronounce  the  rule 
of  law,  and  to  apply  it  to  particular  cases  by  the  principles  of  equity.  With 
QB,  too,  the  aula  regia,  which  was  the  supreme  court  of  judicature,  undoubti^dly 
administered  equal  justice  according  to  the  rules  of  both  or  either,  as  the  case 
might  chance  to  require :  and,  when  that  was  broken  to  pieces,  the  idea  of  a 
court  of  equity,  as  distinguished  from  a  couiii  of  law,  did  not  subsist  in  the 
original  plan  of  partition.  For  though  equity  is  mentioned  by  BractOD(^)  as  a 
thing  contrasted  to  strict  law,  yet  neither  in  that  writer,  nor  in  Glanvil  or 
Fleta,  nor  yet  in  Britton,  (composed  under  the  auspices  and  in  the  name  of 
Edward  I.,  and  *treating  particularly  of  courts  and  their  several  juris-  rmejri 
dictions,)  is  there  a  syllable  to  be  found  relating  to  the  equitable  juris-  ^ 
diction  of  the  court  of  chancery.  It  seems  therefore  probable,  that  when  the 
courts  of  law,  proceeding  merely  upon  the  gi'ound  of  the  king's  original  writs, 
and  confining  themselves  strictly  to  that  bottom,  save  a  harsh  or  imperfect 
iudgment,  the  application  for  redress  used  to  be  to  the  king  in  person  assisted 
by  his  privy-council,  (from  whence  also  arose  the  jurisdiction  of  the  court  of 
reqtte8ts,(A)  which  was  virtually  abolished  by  the  statute  16  Car.  I.  c.  10 ;)  and 
they  were  wont  to  refer  the  matter  either  to  the  chancellor  and  a  select  com- 
mittee, or  by  degrees  to  the  chancellor  only,  who  mitigated  the  severity  or 
supplied  the  defects  of  the  judgments  pronounced  in  the  courts  of  law,  upon 
\  weighing  the  circumstances  of  the  case.  This  was  the  custom  not  only  among 
our  Saxon  ancestors,  .before  the  institutidn  of  the  aula  regiay(i)  but  also  after 
its  dissolution,  in  the  reign  of  king  Edward  I.  ',(k)  and  perhaps,  during  its  con- 
tinuance, in  that  of  Henry  11.(1) 

In  these  early  times  the  chief  iudicial  employment  of  the  chancellor  must 
have  been  in  devising  new  writs,  directed  to  tne  courts  of  common  law,  to  give 
:  remedy  in  cases  where  none  was  before  administered.  And  to  quicken  the  dili- 
\  gence  of  the  clerks  in  the  chancery,  who  were  too  much  attached  to  antient 
precedents,  it  is  provided  by  statute  Westm.  2,  13  Edw.  I.  c.  24,  that  "  whenso- 
ever from  thenceforth  in  one  case  a  writ  shall  be  found  in  the  chancery,  and  in 
a  like  case  falling  under  the  same  right  and  requiring  like  remedy  *no  p,,,^.. 
precedent  of  a  writ  can  be  produced,  the  clerks  in  chancery  shall  agree  ^ 
in  forming  a  new  one ;  and,  if  thev  cannot  ikgree,  it  shall  oe  adjourned  to  the 
next  parliament,  where  a  writ  shall  be  framed  by  consent  of  the  learned  in  the 
law,(m)  lest  it  happen  for  the  future  that  the  court  of  our  lord  the  king  be 
deficient  in  doing  justice  to  the  suitors."    And  this  accounts  for  the  very  great 

variety  of  writs  of^lSiiSgigfsSM^Jib/UiSSf  ^  ^^  ™^^  '^^^^  ^^  ^^^  register ;  whereby 
the  suitor  had  ready  relief,  according  to  the  exigency  of  his  business,  and  adapted 
to  the  specialty,  reason,  and  equity  of  his  very  case.(n)  Which  provision  (with 
a  little  accuracy  in  the  clerks  of  the  chancery,  and  a  little  liberality  in  the 
jndges,  by  extending  rather  than  narrowing  the  remedial  effects  of  the  writ) 

^f)  rbe  CbuncU  <^  Omtdenee,  inatituted  bj  John  III.  kins  men's  soitfli  which  were  made  to  hto  ma^wtj  hj  snpplleatioii, 

«f  IVitogBl,  to  reTlew  the  sentenoe  of  all  Inrerlor  courte  and  and  upon  which  they  were  entitled  to  have  right,  without 

■KMfarate  them  by  equity,  (Mod.  Un.  Hist  xxiL  237,)  seema  payment  of  any  money  for  the  same."  Smith's  C(HnmoB> 

rather  to  have  been  a  oonrt  of  appeal.  wealth,  b.  3,  o.  7. 

(•)  ThoB  too  the  parliament  of  Paris,  the  court  of  session  (<}  Nemo  ad  rtgem  appdOH  pro  (uufaa  itse.  niH  jut  dami 

to  Scotland,  and  evenr  otl^r  Jurisdiction  In  Europe  of  which  oanMOui  non  pouiL     JX  jus  TiimiM  tnerum  tit,  aUeoioBth 

m  have  any  toleraUe  account,  found  all  their  decisions  as  deinde  qwtratur  apud  r^em,   LL.  £dg.  o.  2. 

w«U  «pon  principles  of  equity  as  those  of  positiTS  law.  (*)  Lambard.  Arehtlon.  60. 

Lord  Kafmes's  Histor.  Law  Tracts,  L  325,  830;  Princ.  of  M  Joannes  Sarfsbnrfensis,  (who  died  a.j>.'1182,  28  Hen. 

Squity.  44.  11^)  speaking  of  the  chancellors  olllce  in  the  verses  pnflxed 

(f)  Thus  Cicero:  "jiam  OHt  promittit,  non  etae  ttandum,  to  his  poljferaUooHf  has  these  Uaes»-- 

!S^^«2!£«**S£;iS^  Sicut^quikffetrtgnieanceaatiniauai 

^£Smi  KftS^^^flfcTT^  prmtorio  Uberanlur,  St^lde^S^iprincijnt  mqua  /actt 

(r)  Z.  2,  c  7,  iiL  23.  (•)  A  great  Tarletv  of  new  precedents  of  writs,  In  eases 

(*)  The  matters  cogntaable  in   this  court,  immediately     before  nnprorided  rar,  are  given  by  this  very  statute  of 

bsibre  its  dissdutlon,  were  *  almost  all  suits  that,  by  colour     Westm.  2. 

of  equity,  or  supplication  made  to  the  prince,  miadit  be        (")  Lamb.  ArtAekm.  OL 

hmi^t  bfifore  him;  but  originally  and  property  aU  poor 
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might  have  effectually  answered  all  the  purposes  of  a  court  of  equity  ;(o)  except 
that  of  obtaining  a  discovery  by  the  oath  of  the  defendant. 

But  when,  about  the  end  of  the  reign  of  king  Edward  III,,  uses  of  land  were 
introduced,(2?)  and,  though  totally  discountenanced  by  the  courts  of  common 
law,  were  considered  as  fiduciary  deposits  and  binding  in  conscience  by  the 
clergy,  the  separate  jurisdiction  of  the  chancery  as  a  court  of  equity  began  to 
be  established  ;(q)  and  John  Waltham,  who  was  bishop  of  Salisbury  and  chan 
oellor  to  king  Richard  II.,  by  a  strained  interpretation  of  the  above-mentioned 
statute  of  Wcstm.  2,  devised  the  writ  of  5t(6pa?na,  returnable  in  the  court  of 
chancery  only,  to  make  the  feoffee  to  uses  accountable  to  his  cesfuy  que  use : 
which  process  was  afterwards  extended  to  other  matters  wholly  determinable 
at  the  common  law,  upon  false  and  fictitious  suggestions;  for  which  therefore 
the  chancellor  himself  is,  by  statute  17  Eic.  II.  c.  6,  directed  to  give  damages 
♦621     ^^  ^^®  party  unjustly  aggrieved.    But  as  the  *clergy,  so  early  as  the  reign 

^  of  king  Stephen,  had  attempted  to  turn  their  ecclesiastical  courts  into 
courts  of  equity,  by  entertaining  suits  pro  l(Bsione  fidei,  as  a  spiritual  offence 
against  conscience,  in  case  of  non-payment  of  debts  or  any  breach  of  civil  con- 
tracts ;(r)  till  checked  by  the  constitutions  of  Clarendon,(5^  which  declared  that 
"placita  de  debitiSy  quce  fide  iiiterposita  debentuVj  vel  absque  tnterpositione  fldei,  sint 
in  justitia  regis:"  therefore  probably  the  ecclesiastical  chancellors,  who  then 
held  the  seal,  were  remiss  in  abridging  their  own  new-acquired  jurisdiction ; 
especially  as  the  spiritual  courts  continued(0  to  grasp  at  the  same  authority  as 
before  in  suits />ro  Icesione  Mei  so  late  as  the  fifteenth  century,(u)  till  finally  pro- 
hibited by  the  unanimous  concurrence  of  all  the  judges.  However,  it  appears 
from  the  parliament  rolIs,(!/?)  that  in  the  reigns  of  Henry  IV.  and  V.  the 
commons  were  repeatedly  urgent  to  have  the  writ  of  subpcsna  entirely  sup- 
pressed, as  being  a  novelty  devised  by  the  subtlety  of  chancellor  Waltham 
against  the  form  of  the  common  law;  whereby  no  plea  could  be  determined 
unless  by  examination  on  oath  of  the  parties,  according  to  the  form  of  the  law 
civil,  and  the  law  of  holy  church,  in  subversion  of  the  common  law.  But 
though  Henry  lY.,  being  then  hardly  warm  in  his  throne,  gave  a  palliating 
answer  to  their  petitions,  and  actually  passed  the  statute  4  Hen.  lY.  c.  28, 
whereby  judgments  at  law  are  declared  irrevocable  unless  by  attaint  or  writ  of 
error,  yet  his  son  put  a  negative  at  once  upon  their  whole  application :  and  in 
Edward  lY.'s  time  the  process  by  bill  and  subpoBna,  was  become  the  daily  prac- 
tice of  the  court.(rc) 
♦681        *'^^^  this.d|4  ^oi  extend  very  far:  for  in  the  antient  treatise  entitled 

J  diversite  des  coUrtes,(jf)  supposed  to  be  written  very  early  in  the  sixteenth 
Century,  we  have  a  catalogue  of  the  matters  of  conscience  then  cognizable  by 
subpcma  in  chancery,  which  fall  within  a  very  narrow  compass.  No  regular 
judicial  system  at  that  time  prevailed  in  the  court;  but  the  suitor,  when  he 
thought  himself  aggrieved,  found  a  desultory  and  uncertain  remedy,  according 
to  the  private  opinion  of  the  chancellor,  who  was  generally  an  ecclesiastic,  or 
sometimes  (though  rarely)  .a  statesman :  no  lawyer  naving  sat  in  the  court  of 
chancery  from  the  times  of  the  chief  justices  Thorp  and  Knyvet,  successively 
chancellors  to  king  Edward  III.  in  1372  and  1373,(2)  to  the  promotion  of  Sir 
Thomas  More  by  king  Henry  YIII.  in  1530.  After  which  the  great  seal  was 
indiscriminately  committed  to  the  custody  of  lawyers,  or  courtiers,(a)  or  church- 

(•)  This  waa  tbe  opinion  of  Fairfax,  a  rvrj  learned  Judge  oonrta;  aooording  to  aoine  ancient  copies,  (Berthdet  ttaL 

fn  toe  time  of  Kdward  the  Fourth.    "  £e  ntSpasna  (Siiys  he)  antiq.  Lend.  15S1,  90,  b.  8  Pryn.  Rec  886,)  and  Uie  oommon 

ne  urrod  my  ey  sotyn<«meni  km  comt  H  e$l  ort^  ti  noiu  atttn-  English  translation  of  that  statute ;  though  in  Lirndewodo'a 

Ammu  Ud»  adiont  nor  let  oomji,  et  maitUeinnmut  le  jwri»-  copy  (/Vor.  2.  2;  t.  2)  and  In  the  Cotton  MS.  {Claud,  D.  3) 

^tetian  de  oco  eourt^  ct  ttauter  oourU."   Year^Kxdc,  21  £dw.  that  clause  is  omitted. 


rv.  38.  («)  Year-book.  2  Hen.  IV.  10.   11  Hen.  lY.  88.    88 

^)  See  book  iL  cb.  ao.  Yl.  29.   20  £dw.  lY.  10. 

(f)  Spehn.  Gloss.  106.    1  Lor.  242.  (»)  RoL  Part.   4  Hen.  lY.  NO  78  and  110.   8  Hen.  V,  N« 

(<0  Lord  Lyttelt.  Hen.  II.  b.  UL  p.  861,  note.  46,  cited  in  Prynne's  Abr.  of  Cotton's  Records^  410, 422, 43L 

(•ho  Hen.  II.  0. 16.    Speed.  468.  648.   4  Inst  88.   1  Roll  Abr.  870,  871,  872. 

(*)  Id  4  Hen.  III.,  suits  in  court  Christian  pro  Uuione  Jldei  (•)  RaL  BurL    14  £dw.  lY.  »<>  88,  (not  14  Edw.  m.)  M 

^pDn  tempoml  contracts  were  adjudged  to  be  oontraxy  to  cited  1  RoU.  Abr.  370,  Ac 

.ftw.   Fits.  Abr.  Ut.  /VnAtbt'/um,  16.    But  in  the  sttitnte  or  (»)  Tit.  Chaneayf  foL  296^    RastetTs  edit  A.D.  1634. 

frrlt  of  circumupecte  agati»^  supposed  by  some  to  hare  issued  {*)  Spebn.  Oloss.  111.    Dugd.  Otrrm,  Ser,  60. 

IS  Edw.  I.,  but  more  probably  (8  Pryn.  Rec.  836)  9  Edw.  II.,  (•)  Wriothealy,  St  John,  and  Hatton. 

ftits  pro  leuU'V.  JuUi  were  allowed  to  the  encileeiastioal 
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meny(6)  according  as  the  convenience  of  the  times  and  the  disposition  of  the 
prince  required,  till  Serjeant  Packering  was  made  lord  keeper  in  1592;  from 
which  tim^  to  the  present  the  court  of  chancery  has  always  heen  filled  by  a 
lawver,  excepting  the  interval  from  1621  to  1625,  when  the  seal  was  inti*usted 
to  Dr.  Williams,  then  dean  of  Westminster,  but  afterwards  bishop  of  L'ncoln, 
who  had  been  chaplain  to  lord  Ellesmere  when  chancellor,  (c) 

In  the  time  of  lord  Ellesmere  (a.d.  1616)  arose  that  notable  dispute  between 
the  courts  of  law  and  equity^  set  on  foot  by  Sir  Edward  Coke,  then  chief  justice 
of  the  court  of  king's  bench ;  whether  a  court  of  equity  could  give  relief  after 
or  against  a  judgment  at  the  common  law  f  This  contest  was  so  warmly  carried 
on,  that  indictments  were  preferred  against  the  suitors,  solicitors,  the  counsel, 
and  even  a  master  in  chancery,  for  having  incurred  a  praemunire  by  questioning 
in  a  court  of  equity  a  judgment  in  the  court  of  king's  bench  obtained  by  gross 
fraud  and  imposition.(rf)  This  matter,  being  brought  before  the  king,  was  by 
him  referred  *to  his  learned  counsel  for  their  advice  and  opinion ;  who  ^-^^p^ 
reported  so  strongly  in  favour  of  the  courts  of  equity ,((e)  that  his  ma-  ^ 
jesty  gave  judgment  in  their  behalf;  but,  not  contentea  with  the  irrefragabit) 
reasons  and  precedents  produced  by  his  counsel,  (for  the  chief  justice  was  clearly 
in  the  wrong,)  he  chose  rather  to  decide  the  question  by  referring  it  to  the 
plenitude  of  his  royal  prerogative. (/)  Sir  Edward  Coke  submitted  to  the 
deci8ion,(^)  and  thereby  made  atonement  for  his  error:  but  this  struggle, 
together  with  the  business  of  commendamSj  (in  which  he  acted  a  very  noole 
part,)(^)  and  his  controlling  the  commissioners  of  sewers,(r)  were  the  open  and 
avowed  cattBe8,(A:)  first  of  his  suspension,  and  soon  after  of  his  removal,  from 
his  ofBoe. 

Lord  Bacon,  who  succeeded  lord  Ellesmere,  reduced  the  practice  of  the  court 
into  a  more  regular  system ;  but  did  not  sit  long  enough  to  effect  any  con- 
siderable revolution  in  the  science  itself:  and  few  of  his  decrees  which  have 
reached  us  are  of  any  great  consequence  to  posterity.  His  successors,  in  the 
reign  of  Charles  I.,  did  little  to  improve  upon  his  plan :  and  even  after  the 
restoration  the  seal  was  committed  to  the  earl  of  Clarendon,  who  had  with- 
drawn from  practice,  as  a  lawyer,  near  twenty  years ;  and  afterwards  to  the 
^arl  of  Shaftesbury,  who  (though  a  lawyer  by  education)  had  never  practised  at 
all.  Sir  Heneage  Pinch,  who  succeedea  in  1678,  *and  became  afterwards  r^pLc. 
earl  of  Nottingham,  was  a  person  of  the  greatest  abilities  and  most  un-  ^ 
corrupted  integrity ;  a  thorough  master  and  zealous  defender  of  the  laws  and 
constitution  of  his  country;  and  endued  with  a  pervading  genius  that  enabled 
him  to  discover  and  to  pursue  the  true  spirit  of  justice,  notwithstanding  the 
embarrassments  raised  by  the  narrow  and  technical  notions  which  then  pre- 
vailed in  the  courts  of  law,  and  the  imperfect  ideas  of  redress  which  had  pos- 
sessed the  courts  of  equity.  The  reason  and  necessities  of  mankind,  arising 
from  the  great  change  in  property  by  the  extension  of  trade  and  the  abolition 
of  military  tenures,  co-operated  in  establishing  his  plan,  and  enabled  him,  in  the 
course  of  nine  years,  to  build  a  system  of  jurisprudence  and  jurisdiction  upon 
wide  and  rational  foundations;  which  have  also  been  extended  and  improved 
by  many  great  men  who  have  since  presided  in  chancery.  And  fVom  that  time 
to  this  the  power  and  business  of  the  court  have  increased  to  an  amazing 
degree." 


(•)  Ooodrick,  OanUner,  and  Heath. 

Biog.  Brit.  4278. 

B»con*i  Worka»  ir.  611,  612,  683. 
f)  Whltelockeof  ParL  ii.  880.   1  Chanc.  Rep.  Append.  11. 
^)  **  For  that  it  appertaioeth  to  cmr  priDcely  office  only  to 


hie  prerogatiTe,  sent  letten  to  the  Judges  not  to  proceed  in 
It  till  himself  had  been  flnt  oonsnltML  The  twrive  JndgM 
Joined  in  a  memorial  to  his  nu^eety,  declaring  that  tMta 
compliance  would  be  contranr  to  their  oaths  and  the  law; 
but,  upon  being  brought  bemre  the  king  and  council,  they 


J'ldge  ov«r  all  Judges,  and  to  discern  and  determine  such  all  retracted  and  promised  obedience  In  every  such  cose  fiv 
mttenaem  as  at  any  time  may  and  shall  arise  between  our  the  future,  except  Sir  Edward  Coke,  who  said  "  that,  when 
several  oonrts  touching  their  Jurisdiction,  and  the  same  to     the  case  happened,  he  would  do  his  duty."  Biog.  Brit  1388. 


the  future,  except  Sir  Edward  Coke,  who  said  "  that,  when 
le  case  happened,  he  would  c 
■sttle  and  determine  as  we  in  our  prino^  wisdom  shall  find        (<)  See  that  article  in  ch.  6. 
to  Btaaid  most  with  our  honour,'*  Ac.   1  Chanc.  Rep.  Append.        (*)  See  lord  EUeemere's  speech  to  Sfar  Heniy  MontaMgae^ 

the  new  chief  Justice,  16  Not.  1616,  Moor's  Reports,  828. 


ft^  Bee  the  entry  In  the  council>book,  26  July,  1616.  Biog.  Though  Sir  Edward  might  probably  have  retained  his  sea^ 

Brtt.  1800.  it  during  his  suspension,  he  wtmld  have  complimented  lord 

C^)  In  a  csEQse  of  the  Msbop  of  Windiester,  touching  a  com-  YiUlers  (the  new  favourite)  with  the  disposal  of  Ae  moat 

mtmUtm,  king  James,  conceiving  that  the  matter  affected  lucrative  office  in  his  court   Biog.  Brit  1391. 

*>  Be«^de8  the  chaoeeUor,  the  nuuter  qf  the  rolls  has  jui'isdiotion  of  judging  cauBes  on  th« 
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From  this  court  of  equity  in  chancery,  as  from  the  other  superior  courts,  an 
appeal  lies  to  the  house  of  peers.  But  there  are  these  differences  between 
appeals  from  a  court  of  equity,  and  writs  of  error  from  a  court  of  law :  1.  That 
the  former  may  be  brought  upon  any  interlocutory  matter;  the  latter  upon 

extraordinary  side  of  the  court  of  chancery.  Cardinal  Wolsey  was,  it  is  said,  the  first 
who  introduced  this  power,  though  then  much  objected  to;  yet  now  it  seems  he  iH 
authorized  by  special  commission  under  the  great  seal.  Wyatt,  Frac.  Reg.  278.  Com. 
Dig.  Chanceiy,  B.  4.  The  time  and  place  of  his  sitting  are  usually  at  six  o'clock  in  the 
evening  at  his  own  court  in  the  rolls  yard.  All  decrees  made  by  mm  must  be  signed  by 
the  lord  chancellor  before  they  are  enrolled.    3  Geo.  II.  c.  30,  s.  1.    By  statute  23  Geo. 

II.  c.  25,  s.  6,  a  yearly  sum  of  1200^.  was  granted  to  him ;  and  by  the  late  act  6  Geo.  IV 
c.  84  his  salary  is  raised  to  7000/.    He  holds  his  office  by  patent  for  life,  and  takes  tfie 
oath  prescribed  by  18  £dw.  III.  in  open  court.   Wyatt,  Prac.  Reg.  277.    He  takes  pre- 
cedence next  after  the  chancellor,  before  all  other  of  the  judges. 

Owing  to  the  great  increase  of  business,  and  which  is  still  increasing,  it  was  provided, 
by  the  53  Geo.  III.  c.  24,  that  his  majesty  might  appoint  an  additional  judge-assistant, 
called  the  vice^hancellor,  to  assist  the  chancellor,  who  must  be  a  barrister  of  fifteen  years' 
standing,  to  hold  his  office  during  good  behaviour,  subject  to  removal  upon  the  address 
of  both  houses.  By  sect.  2,  he  shall  hear  such  cases  as  the  chancellor  shall  direct.  His 
decrees  shall  be  subject  to  reversal  by  the  chancellor,  and  must  be  signed  by  the  latter 
before  they  are  enrolled.  By  sect.  3,  he  cannot  alter  or  vary  a  decree  of  chfuicellor  or 
master  of  rolls.  Sect.  4  directs  in  what  court  he  shall  sit ;  and  he  is  to  rank  next  after 
the  master  of  rolls.  Sect.  5  appoints  his  officers.  Sect.  6,  how  he  is  to  be  removed. 
Sect.  7,  oath  of  office.  Sect.  8,  his  salary,  (5000/.,  increased  by  6  Geo.  IV.  c.  84  to  6000/.) 
Sect.  12,  that  he  and  his  officers  shall  receive  no  fees  for  business  done.  Query,  Whether 
the  vice-chancellor  has  power  to  hear,  by  consent,  a  motion  to  discharge  or  alter  an 
order  made  by  the  lord  chancellor?  See  1  J.  &  W.  429.  If  he  is  authorized  to  dischar^^e 
it,  he  is  not  to  alter  it.  Id.  ib.  When  sitting  /or  the  lord  chancellor,  he  has  no  juris- 
diction to  alter  or  discharge  orders  made  b^  the  chancellor.    Id.  431. 

Besides  the  master  of  the  rolls,  (the  chief,)  there  are  eleven  other  masters  in  chancery. 
CSom.  Dig.  Chancery,  B.  5.  All  answers  and  affidavits  are  sworn  before  one  of  them  and 
signed ;  all  matters  of  account,  exceptions  to  answers,  &c.,  irregularities,  contempts,  and 
such  like,  are  referred  to  them.  13  Car.  II.  st.  6.  12  Geo.  I.  c.  32.  5  Geo.  III.  c.  28. 
32  Geo.  III.  c.  42.  9  Geo.  III.  c.  19.  46  Geo.  III.  c.  128.  Besides  these,  there  are  masters 
extraordmary,  appointed  in  the  country  to  take  affidavits,  &c.  Next  m  precedence  are  the 
six  clerks,  each  of  whom  has  ten  sworn  clerks  under  him.  The  six  clerks  are  principallv 
concerned  in  matters  in  equity,  and  it  is  their  business  to  transact  and  file  all  proceed- 
ings by  bill  and  answer,  and  also  to  issue  certain  patents  which  pass  the  great  seal,  as 
pardons  of  men  for  chance  medley,  patents  for  ambassadors,  sheriff's  patents,  and  some 
others.  All  these  matters  are  transacted  by  their  under-clerks.  1  Harr.  Ch.  P.  75. 
Thpuffh  formerly  otherwise,  clients  are  now  at  liberty  to  choose  their  own  clerks.  Ord. 
Ch.  107.  They  claim,  besides  fees  of  six  clerks'  ofSces,  others  as  comptrollers  of  the 
hanaper,  and  for  enrolling  warrants,  for  patents,  grants,  and  other  matters  passing  under 
the  great  seal  and  returned  into  hanaper  office.  Six  clerks  and  three  clerks  of  petty  bag 
are  By  letters-patent  (16  £liz.)  incorporated  and  styled  clerks  of  the  enrolment  of  the 
high  court  of  chancery,  and  have  two  deputies.    See  14  k  15  Hen.  VIII.  c.  8. 

The  office  of  registrar  of  this  court  is  of  great  importance.  Com.  Die.  Chancery,  B.  6. 
The  registrar  has  four  deputies,  two  of  whom  always  sit  in  court  and  take  notes  of  orders 
and  decrees,  &c. ;  and  before  the  same  are  entered  he  signs  them.  45  Geo.  III.  c.  75. 
Besides  these,  there  are  the  master  of  the  subpoena  office,  registrar  of  affidavits,  examiners, 
ushers,  aocountant^eneral,  (12  Geo.  I.  c.  32.  12  Geo.  II.  c.  24.  9  Geo.  III.  c.  19.  32  Geo. 

III.  c.  42.  46  Geo.  III.  c.  129.  54  Geo.  III.  c.  14,)  cursitors,  clerks  of  the  petty-bag  office, 
seneant-at-arms,  warden  of  the  fleet,  clerk  of  the  chapel  of  the  rolls,  &c. — Chittv. 

The  master  of  the  rolls  has  long  administered  justice  according  to  the  rules  of  equity, 
in  a  separate  court.  He  is  appointed  by  letters-patent,  and  was  formerly  the  chief 
merely  of  the  masters  in  chancery,  who  carried  out  the  decrees  and  performed  the 
ministerial  functions  of  the  courts  of  equity.  A  recent  statute  (15  &  16  Vict.  c.  80)  hau 
provided,  however,  for  the  gradual  abolition  of  the  masters  in  chancery  and  the  trans- 
ference of  their  functions,  under  an  amended  procedure,  to  the  judges  and  their  chief 
clerks.  The  iurisdiction  of  the  master  of  the  rolls  is  regulated  by  the  statute  3  Geo.  11. 
c.  30,  by  which  all  decrees  and  orders  made  by  him,  except  in  matters  of  bankruptcy 
and  lunacy,  which  when  this  statute  was  passed  were  appropriated  exclusively  to  the 
lord  chancellor,  are  to  be  valid,  subject,  however,  to  their  oeing  dischareed  or  altered  on 
appeal  to  the  lord  chancellor.  His  jurisdiction  is  extended  by  the  3  a  4  W.  IV.  c.  94; 
and  an  appeal  now  lies  from  his  judgment  to  the  lord  chancellor,  or  to  the  court  of 
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nothing  but  only  a  definitive  judgment.  2.  That  on  writs  of  en  or  the  house  of 
lords  pronounces  the  judgment ;  on  appeals  it  gives  direction  to  the  court  below 
to  rectify  its  own  decree. 

IX.  The  next  court  that  I  shall  mention  is  one  that  hath  nc  original  juris- 
diction, but  is  only  a  court  of  appeal,  to  correct  the  errors  of  other  jurisdictions. 
This  is  the  court  of  exchequer  chamber ;  which  was  first  erected  by  statute  31 
Edw.  III.  c.  12  to  determine  causes  by  wiits  of  error  from  the  common-law  side 
of  the  court  of  exchequer.  And  to  that  end  it  consists  of  the  lord  chancellor 
and  lord  treasurer,  taking  unto  them  the  justices  of  the  king's  bench  and  com« 
mon  pleas.  In  imitation  of  which,  a  second  court  of  exchequer  chamber  was 
erected  by  statute  27  Eliz.  c.  8,  consisting  of  the  justices  of  the  common  pleas, 
and  the  barons  of  the  exchequer,  before  whom  writs  of  error  may  be  brought 
to  reverse  judgments  *in  certain  suits(0  originally  begun  in  the  court  of  ri^^a 
king's  bench.'*  Into  the  court  also  of  exchequer  chamber  (which  then  ^ 
consists  of  all  the  judges  of  the  three  superior  courts,  and  now  and  then  the 
lord  chaucoUor  also)  are  sometimes  adjourned  from  the  other  courts  such  causes 
as  the  judges  upon  argument  find  to  be  of  great  weight  and  difficulty,  before  any 
judgment  is  given  upon  them  in  the  court  below. (m) 

From  all  the  branches  of  this  court  of  exchequer  chamber  a  writ  of  error 
lies  to 

X.  The  house  of  peers,  which  is  the  supi*eme  court  of  judicature  in  the  king- 
dom, having  at  present  no  original  jurisdiction  over  causes,  but  only  upon 
appeals  and  writs  of  error,  to  rectify  any  injustice  or  mistake  of  the  law  com- 
et) see  ch.  xzt.  p.  4ii.  (»}  4  Inst  119.  2Biilrt.l4« 

appeal  in  chancery.  The  master  of  the  rolls  is,  by  1  &  2  Vict.  c.  94,  the  custodier  of  the 
public  records. 

In  1813,  an  additional  judge  in  chancery,  or  vice-chancellor,  was  created,  with  power 
to  hear  and  determine  all  matters  depending  in  the  court  of  chancery,  according  to  the 
direction  of  the  lord  chancellor.  This  additional  assistance  was  soon  found  insufficient 
to  keep  under  the  business  which  flowed  into  this  court;  and  in  1832  it  was  relieved  fix>m 
the  jurisdiction  in  bankruptcy,  which  it  had  previously  exercised,  and  which  was  then 
transferred  to  the  courts  of  bankruptcy,  an  appeal,  however,  being  still  open  to  one  of 
tiie  vice-chancellors  appointed  to  sit  in  bankruptcy.  But  this  appctfJ  must  now  be  made 
to  the  court  of  appeal  in  chancery.  It  was  still,  however,  generally  admittf^d  that  the 
court  of  chancery  was  inadequate  to  relieve  the  crowd  of  suitors  who  awaited  its  judg- 
ments, and  an  increase  of  judges  was  loudly  called  for.  Accordingly,  when  the  equity 
jurisdiction  of  the  court  of  exchequer  was  transferred  to  the  court  of  chancery  in 
1841,  two  additional  vice-chancellors  "were  appointed,  (5  Vict.  c.  5;)  and  a  third  vice- 
chancellor's  court  has  since  been  created.  14  a  15  Vict.  o.  4.  15  &  16  Viot.  c.  80.  These 
judges  are  to  hear  and  determine  all  matters  depending  in  the  court  of  chancery,-— either 
as  a  court  of  law  or  equity, — or  which  have  been  or  shall  be  submitted  to  the  jurisdiction 
of  the  said  court  or  of  the  lord  chancellor  by  the  special  authority  of  any  act  of  )  Hvliament. 

There  is  an  appeal  from  the  judgment  of  any  of  the  vice-chancellors,  eithei-  r  lie  lord 
chancellor  or  to  the  court  of  appeal  in  chancery. 

The  court  of  appeal  in  chancery  was  created  by  the  stat.  14  &  15  Vict.  c.  83.  It 
consists  of  two  lords-justices,  appointed  by  letters-patent,  with  whom  the  lord  chancellor 
sometimes  sits  to  form  a  full  court,  but  who,  with  or  without  the  lord  chancellor,  exer« 
oise  all  the  jurisdiction  in  equity  possessed  by  him,  without  pr^udioe  to  his  sitting  alone 
and  exercising  such  jurisdiction  alone  as  formerly.  This  court  may  consist  of  the  lord 
chancellor  and  the  two  lords-justices,  or  of  the  chancellor  and  one  of  such  judges,  or  of 
the  two  lords-justices  sitting  together.  The  appeal  in  bankruptcy,  formerly  to  one  of 
the  vice-chancellors,  is  now  to  the  two  lords-justices,  who,  together  and  exclusive  of  the 
lord  chancellor,  constitute  the  court  of  appeal  in  bankruptcy,  whose  judgment  in  such 
cases  is  final.  An  appeal  from  any  judgment  or  order  of  the  master  of  the  rolls  or  any 
of  the  vice-chancellors  lies  to  this  court  or  to  the  lord  chancellor. 

From  these  courts  of  equity  in  chancery,  as  from  the  other  superior  courts,  an  appeal 
lies  to  the  house  of  peers. — Stewart. 

"By  the  stat.  11  Geo.  IV.  and  1  W.  IV.  c.  70,  these  courts  have  been  abolished,  and 

the  court  of  exchequer  chamber,  as  it  now  exists,  constituted  in  their  place.    Error 

brought  ujpon  (that  is  to  say,  an  appeal  presented  against)  any  judgment  given  by  the 

aourts  of  Queen's  Bench,  dommon  Fleas,  or  Exchequer  is  to  be  heard  and  determined 

only  by  the  judges — or  judges  and  barons,  as  the  case  may  be— of  the  other  two  courts 

in  the  exchequer  chamber,  nrom  the  judgment  of  which  court  no  error  lies  except  to  the 

hoa«e  of  lords. — Stewart. 
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mitted  by  the  courts  below  To  this  authority  this  august  tribunal  succeeded 
of  course  upon  the  dissolution  of  the  aula  regia.  For,  as  the  barons  of  par- 
liament were  constituent  members  of  that  court ;  and  the  rest  of  its  jurisdiction 
was  dealt  out  to  other  tribunals,  over  which  the  great  officers  who  accompanied 
those  barons  were  respectively  delegated  to  preside ;  it  followed,  that  the  right 
of  receiving  appeals,  and  superintending  all  other  jurisdictions,  still  remained 
in  the  residue  of  that  noble  assembly,  ftom  which  every  other  great  court  wa« 
derived.  They  are  therefore  in  all  causes  the  last  resort,  from  whose  judgment 
no  further  appeal  is  permitted ;  but  every  subordinate  tribunal  must  conform  to 
their  determinations ;  the  law  reposing  an  entire  confidence  in  the  honour  and 
oonscience  of  the  noble  persons  who  compose  this  important  assembly,  that  (if 
possible)  they  will  make  themselves  masters  of  those  questions  which  they 
undertake  to  decide,  and  in  all  dubious  cases  refer  themselves  to  the  opinions 
of  the  judges  who  are  summoned  by  writ  to  advise  them;  since  upon  theii 
decision  all  property  must  finally  depend.* 

Hitherto  may  also  be  referred  the  tribunal  established  by  statute  14  Edw.  III. 
0.  5,  consisting  (though  now  out  of  use)  of  one  prelate,  two  earls,  and  two 

*  It  is  to  be  observed  that  it  is  not  now  the  practice  of  the  whole  body  of  the  house  of 
peers  to  attend  to  its  judicial  business.  This  is  usually  transacted  entirely  by  the  lord 
ohancellor,  or  other  peers  who  have  filled  judicial  stations.  Deputy  speakers  of  the  legal 
profession  not  members  of  the  body  have  been  appointed  at  various  times  to  preside  in 
the  absence  of  the  lord  chancellor.  The  attendance  of  three  other  lay  peers  during 
tiiese  sessions  of  the  house  is  a  matter  of  form  settled  by  rotation ;  but  the  lay  peers, 
although  thus  present,  properly  abstain  from  voting  on  judicial  matters, — the  arguments 
on  which  it  would  be  unreasonable  to  suppose  that  they  can  perfectly  understand,  and  to 
which  they  have  not  always  entirely  attended.  The  propriety  of  their  so  abstaining  has 
been  recently  recognised  in  a  case  of  great  importance,~-0'Connell  vs.  The  Queen,  11  C. 
&  F.  421.  The  appellate  jurisdiction  of  the  house  of  lords  must,  however,  be  admitted 
to  be  in  an  unsettled  and  unsatisfactory  state.    1  Stewart's  Blackst.  9. 

"There  can  be  no  doubt,"  says  Mr.  Lewis,  "that,  both  recently  and  of  old,  well-founded 
<{omplaint8  have  been  heard  of  defects  in  the  constitution  of  the  upper  house  as  the  final 
court  of  appeal  and  error.  The  paucity  of  its  legal  members,  the  absence  of  any  consti* 
tational  obligation  upon  their  legal  members  (excepting  the  chancellor)  to  attend  the 
transaction  of  the  judicial  business,  the  irregularity  of  attendance  which  the  engrossing 
avocation^  of  those  who  hold  judicial  office  elsewhere  renders  in  their  case  unavoidable, 
the  advanced  years  to  which  most  have  in  general  attained  who  by  success  in  forensic 
life  reach  the  peerage, — ^these  various  circumstances  have  led  to  a  want  of  confidence  in 
the  constitution  of  this  high  court,  and  a  feeling  of  uncertainty  in  its  administration  of 
justice,  which  has  occasionally  been  justified  by  the  spectacle  of  one  peer  sitting  in  error 
f^om  the  judgment  of  a  court  composed  of  a  plurality  of  judges ;  or,  again,  the  decision 
of  judges  specially  versed  and  accomplished,  it  may  be,  in  the  branch  of  jurisprudence 
involved,  reviewed  by  a  peer  or  peers  having  no  such  experience  and  endowea  with  no 
such  special  knowledge;  or,  again,  two  peers  only  attending  and  difl^ring, — the  one 
agreeing  in  and  the  other  dissenting  from  the  decision  under  review,  and  thus  in  efiect 
nullifying  the  suitor's  right  to  a  decision  by  leaving  the  case  precisely  where  it  was ;  or, 
lastly,  (and  which  is  perhaps  more  to  be  regretted  than  all,)  a  sinsle  legal  peer  sitting 
alone  in  one  character  to  abjudicate  upon  a  complaint  against  the  decision  luready  pro- 
nounced bv  him  in  another."  Papers  of  Juridical  Society,  vol.  i.  p.  142.  With  the  view 
of  strengthening  the  iudioial  staff  in  the  house  of  peers,  baron  Parke  was  recently 
made  a  peer  for  life  only,  with  the  title  of  lord  Wenslevdale,  the  object  being  that  here- 
after eminent  lawyers  may  be  introduced  into  the  highest  court  without  involving 
aay  permanent  addition  to  the  hereditary  peerage  or  to  the  aristocratic  section  of  the 
legislature,  and  without  entailing  the  burden  of  a  hereditary  title  when  there  may  not 
be  adequate  means  of  supporting  it.  Great  dissatisfection  having  been  expressed  at  this 
movement,  as  tending  to  subject  the  house  of  peers  to  the  influence  ana  power  of  the 
erown  and  to  mjuriously  affect  the  balance  of  the  constitution,  a  patent  has  been  since 
issued  to  lord  Wensleydale  in  the  usual  form. 

In  New  York  and  New  Jersey,  and  some  other  States,  the  plan  of  investing  the  Senate 
or  the  more  permanent  branch  of  the  legislature  with  the  ninctions  of  a  high  court  of 
errors  and  appeals  has  been  fairly  tried,  and,  after  an  experience  of  many  years  in  the 
two  States  named,  has  been  abandoned.  To  subject  the  decisions  of  lawyers  to  be 
feyersed  in  the  highest  courts  by  the  votes  of  lawmen  was  found  to  be  productive  of  con- 
fdsion  and  uncertaintv,  and  consequent  insecurity  to  titles  and  property, — than  which  a 
greater  evil  cannot  afflict  any  community. — Sharswood. 
4^ 
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barons,  who  are  to  be  chosen  at  every  new  parliament^  to  hear  complaints  of 
grievances  and  delays  of  justice  in  the  king's  courts,  and  (with  the  advice  of 
the  chancellor,  treasurer,  and  justices  of  both  benches)  to  give  directions  for 
remedjang  these  ^inconveniences  in  the  courts  below.  This  committee  ^«ei^ 
seems  to  have  been  established  lest  there  should  be  a  defect  of  justice  for  ^ 
want  of  a  supreme  court  of  appeal  during  any  long  intermission  or  recess  of 
parliament ;  for  the  statute  further  directs,  that  if  the  difficulty  be  so  great  that 
it  may  not  well  be  determined  without  assent  of  parliament,  it  shall  be  brought 
by  the  said  prelate,  earls,  and  barons,  unto  the  next  parliament,  who  shall  fin^y 
determine  the  same. 

XI.  Before  I  conclude  this  chapter,  I  must  also  mention  an  eleventh  speoies 
of  courts  of  general  jurisdiction  and  use,  which  are  derived  out  of,  and  act  as 
collateral  auxiliaries  to,  the  foregoing.  I  mean  the  courts  of  assize  and  nisi 
prius. 

These  are  composed  of  two  or  more  commissioners,  who  are  twice  in  every 
year  sent  by  the  king's  special  commission  all  round  the  kingdom,  (except  Lon* 
don  and  Middlesex,  where  courts  of  nisi  prius  are  holden  in  and  after  every 
term,  before  the  chief  or  other  judge  of  the  several  superior  courts;^  and  ex- 
eept  the  four  northern  counties,  where  the  assizes  are  holden  only  once  a  year,) 
to  try  by  a  jury  of  the  respective  counties  the  truth  of  such  matters  of  mot  as 
are  then  under  dispute  in  the  courts  of  Westminster  hall.  These  judges  of 
assize  came  into  use  in  the  room  of  the  antient  justices  in  eyre,  justiciarii  in 
itineref  who  were  regularly  established,  if  not  first  appointed,  by  the  parliament 
of  Northampton,  a.d.  1176,  22  Hen.  II.,(n)  with  a  delegated  power  from  the 
king's  great  court,  or  aula  regia,  being  looked  upon  as  members  thereof;  and 
they  afterwards  made  their  circuit  round  the  kingdom  once  in  seven  years  for 
the  purpose  of  trying  cauBes.(o)  They  were  afterwards  directed,  by  magna 
carta,  c.  12,  to  be  sent  into  every  county  once  a  year  to  take  (or  receive  the 
verdict  of  the  jurors  or  recognitors  in  certain  actions,  then  called)  recognitions 
or  assizes ;  the  most  dilHcnlt  of  which  they  are  directed  to  adjourn  into  the 
court  of  common  pleas  to  be  there  determined.  The  itinerant  justices  were 
sometimes  mere  justices  of  assize,  or  of  dower,  or  of  gaol-delivery,  and  the 
ike;  and  *they  had  sometimes  a  more  general  commission  to  determine  r^r^Q 
all  manner  of  causes,  being  constituted  justiciarii  ad  omnia  placita  :{p)  '- 
but  the  present  justices  of  assize  and  nisi  prius  are  more  immediately  derived 
from  the  statute  Westm.  2,  18  £dw.  I.  c.  80,  which  directs  them  to  be  assigned 
out  of  the  king's  sworn  justices,  associating  to  themselves  one  or  two  discreet 
knights  of  each  county.  By  statute  27  Edw.  I.  c.  4,  (explained  by  12  Edw.  II. 
c.  3,)  assizes  and  inquests  were  allowed  to  be  taken  before  any  one  justice  of 
the  court  in  which  the  plea  was  brought,  associating  to  him  one  knight  or  other 
approved  man  of  the  county.     And  lastly,  by  statute   14  Edw.  III.  c.  16, 

(•)  Sdd.  Jan.  /.  2,  {  6.    Spelm.  Chd.  SM.  nandum  erant  damd,  poitquam  jwficiarii  ibidem  uUbmh 

(•}  Ca  LItt  2XU—Anno  1261,  juHiciarii  iHwrantes  vene-  iederunl.  AnnaL  Bed.  Wtffom,  in  Whari.  AngU  Soar,  L  406. 

rwd  apud  Wigomiam  in  oetavii  S.  Johannei  BctpUtim  f—et  {p)  Bract.  2. 8,  tr,  1,  o.  11. 

tobu  eomitaUu  eoi  admUUrt  recmavit,  quad  septem  cami 

**  The  courts  of  Nisi  Prius  in  London  and  Middlesex  are  called  sitdngs.  Those  for  Mid- 
dlesex were  established  by  the  legislature  in  the  reign  of  queen  Elizabeth,  in  ancient 
times  all  issues  in  actions  brought  in  that  county  were  tried  at  Westminster  in  the  terms, 
at  the  bar  of  the  court  in  which  the  action  was  instituted ;  hut  when  the  business  of  the 
courts  increased  these  trials  were  found  so  ffreat  an  inconvenience  that  it  was  enacted, 
by  the  18  Eliz.  c.  12,  that  the  chief-justice  of  the  King's  Bench  should  be  empowered  to 
try  within  the  term,  or  within  four  days  after  the  end  of  the  term,  all  the  issues  joined  in 
the  court  of  chancery  and  King's  Bench ;  and  that  the  chief-justice  of  the  Common  Pleas 
and  the  chief-baron  should  try  in  like  manner  the  issues  joined  in  their  respective  courts. 
In  the  absence  of  any  one  of  the  chiefs,  the  same  authority  was  given  to  two  of  the  judges 
or  barons  of  his  court.  The  statute  12  Geo.  I.  o.  31  extended  the  time  to  eight  days 
after  term,  and  empowered  one  judge  or  baron  to  sit  in  the  absence  of  the  chief.  The  2*1 
Geo.  II.  c.  18  has  extended  the  time  after  term  still  further  to  fourteen  days. — Christiait. 

And  the  time  was  afterwards,  and  still  continues,  unlimited  during  the  vacation  next 
after  the  term,  by  the  1  Geo.  IV.  c.  55.  Before  the  passing  of  the  1  Geo.  IV.  c.  21,  the 
nisi  prius  sittings  in  Middlesex  were  confined  to  Westminster  hall ;  but  by  that  act  they 
may  oe  held  at  any  other  fit  place  within  the  city  of  Westminster. — Chittt. 

I* 
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inquests  of  nisi  prius  may  be  taken  before  any  justice  of  either  bench,  (though 
the  plea  be  not  depending  in  his  own  court,)  or  before  the  chief  baron  of  the 
exchequer,  if  he  be  a  man  of  the  law ;  or  otherwise  before  the  justices  of  assize, 
o  that  one  of  such  justices  be  a  judge  of  the  kind's  bench  or  common  pleas, 
or  the  king's  Serjeant  sworn  *    They  usually  make  their  circuits  in  the  re- 
spective vacations  after  Hilary  and  Trinity  terms ;  assizes  being  allowed  to  be 
taken  in  the  holy  time  of  lent  by  consent  of  the  bishops  at  the  King's  request, 
as  expressed  in  statute  Westm.  1, 3  Edw.  I.  c.  51.    And  it  was  also  usual,  during 
the  times  of  popery,  for  the  prelates  to  grant  annual  licenses  to  the  justices  of 
assize  to  administer  oaths  in  holy  times;  for,  oaths  being  of  a  sacred  nature,  the 
logic  of  those  deluded  ages  concluded  that  they  must  oe  of  ecclesiastical  cop 
nizance.(^}    The  prudent  jealousy  of  our  ancestors  ordained(r)  that  no  mat 
of  law  should  be  judge  of  assize  in  his  own  county,  wherein  he  was  bom  oi 
doth  inhabit  ;*  and  a  similar  prohibition  is  found  in  the  civil  law,(5)  which  hat* 
carried  this  principle  so  far  that  it  is  equivalent  to  the  crime  of  sacrilege  foi 
a  man  to  be  governor  of  the  province  in  which  he  was  bom  or  has  any  civil 
connexion. (t) 

The  judges  Ujpon  their  circuits  now  sit  by  virtue  of  five  several  authorities. 
1.  The  commission  of  the  peace,  2.  A  commission  of  oyer  and  terminer,  8.  A 
commission  of  general  gaolrdelivert/.  The  consideration  of  all  which  belongs 
iKgg-|  properly  *to  the  subsequent  book  of  these  commentaries.  But  the  fourth 
^  commission  is,  4.  A  commission  of  assizey  directed  to  the  justices  and 
Serjeants  therein  named,  to  take  (together  with  their  associates)  assizes  in  the 
several  counties, — ^that  is,  to  take  the  verdict  of  a  peculiar  species  of  jury,  called 
an  assize,  and  summoned  for  the  trial  of  landed  disputes,  of  which  hereafter. 
The  other  authority  is,  5.  That  of  nisi  priuSy  which  is  a  consequence  of  the 
commission  of  assizey(^u)  being  annexed  to  the  ofSce  of  those  justices  by  the 
statute  of  Westm.  2, 13  Edw.  I.  c.  30,  and  it  empowers  them  to  try  all  questions 
of  fact  issuing  out  of  the  courts  of  Westminster  that  are  then  ripe  for  trial  by 
jury.**  These,  by  the  course  of  the  courts.(M?)  are  usually  appointed  to  ^e  tried 
at  Westminster  in  some  Easter  or  Michaelmas  Term,  by  a  jury  retumM  from 
the  county  wherein  the  cause  of  action  arises;  but  with  this  proviso,  nisi  prius, 
unless  before  the  day  prefixed  the  judges  of  assize  come  into  the  county  in  ques-  . 
tion.  This  they  are  sure  to  do  in  Sie  vacations  preeeding  each  Easter  and 
Michaelmas  Term,  which  saves  much  expense  and  trouble.  These  commimons 
are  constantly  accompanied  by  writs  of  association^  in  pursuance  of  the  statutes 
of  Edward  I.  and  II.  before  mentioned ;  whereby  certain  persons  (usually  the 
clerk  of  assize  and  his  subordinate  officers)  are  directed  to  associate  themselves 
with  the  justices  and  seijeants,  and  they  are  required  to  admit  the  said  persons 
into  their  society,  in  order  to  take  the  assizes,  &c.,  that  a  sufficient  supply  of 
commissioners  may  never  be  wanting.    But,  to  prevent  the  delay  of  justice  by 

(f)  Inttanoes  hereof  may  be  met  with  In  the  appendix  to  (•)  Ff.  L2^  8. 

Spelman's  original  of  the  termi,  and  fai  Mr.  Parker*!  An-  (fi  C.  0, 28, 4. 

tiqaitiet,  209.  {•)  Salk.  4M. 

(«2  Stat  4  Xdw. in. 0. 2.    8RicII.a2L    83  Hen.VnL  («) Bee ch.  zxlL  p. 868. 

*  And  now,  by  1  Geo.  IV.  c.  55,  b.  5,  any  Judge  or  baron  may,  on  his  cirniit,  amend  a 
record  and  make  any  order  in  any  cause,  although  it  was  not  in  a  suit  deptndiing  in  bis  ^ 
own  court.— Chittt. 

*  This  restriction  was  construed  to  extend  to  every  commission  of  the  jadges ;  but^ 
it  being  found  very  inconvenient,  the  12  Geo.  II.  c.  27  was  enacted  for  the  express  purr 
pose  of  authorizing  the  commissioners  of  oyer  and  terminer  and  of  gaol-delivery  to  exM 
cute  their  commissions  in  the  criminal  courts  within  the  counties  in  which  they  wen||» 
born  or  in  which  they  reside.  See  4  hook,  271.  This  restriction  as  to  conmiissionera.: 
of  assize  and  nisi  prius  was  taken  off  by  the  49  Geo.  III.  c.  91. — Chittt.  «^ 

^  An  important  act,  the  3  Geo.  IV.  c.  10,  was  lately  passed  to  remedy  the  defect  of '^^ 
the  commission  not  being  opened  on  the  day  appointed;  by  which  it  is  enacted  that  the 
commission  mav  be  opened  on  the  succeeding  day  to  the  one  appointed ;  and  if  such 
succeeding  day  be  a  Sunday,  or  any  other  day  of  public  rest,  then  on  the  next  following 
day,  provided  the  opening  the  commission  on  the  appointed  day  was  prevented  by  the 
pressure  of  business  elsewhere,  o<*  by  some  unforeseen  cause  or  accident. — Chittt. 
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the  absence  ot  any  of  them,  there  La  also  issaed  of  course  ajjnnt^of  «  non  omneSf 
du'ecting  that  if  all  cannot  be  present,  any  two  of  them  (a  justicb  or  a  serjeant 
being  one)  may  proceed  to  execute  the  commission. 

These  are  the  several  courts  of  common  law  and  equity  which  are  of  pujj^c 
and  general  jurisdiction  throughout  the  kingdom.  And,  upon  the  whole,  we 
cannot  but  admire  the  wise  economy  and  admirable  provision  of  our  ancest<»r8 
in  settling  the  distribution  of  justice  in  a  method  so  well  calculated  fur  clicap- 
ness,  expedition,  and  ease,  ny  the  constitution  which  they  established,  aC 
trivial  debts  and  injuries  of  small  consequence  were  to  be  recovered  or  rediessed 
in  every  *man's  own  county,  hundred,  or  perhaps  parish.  Pleas  of  free-  ^^gQ 
hold,  and  more  important  disputes  of  property^  were  adjourned  to  the  ^ 
king's  court  of  common  pleas,  which  was  fixed  in  one  place  for  the  benefit  of 
the  whole  kingdom.  Grimes  and  misdemeanours  were  to  be  examined  in  a 
court  by  themselves,  and  matters  of  the  revenue  in  another  distinct  Jurisdic- 
tion iNow  indeed,  for  the  ease  of  the  subject  and  greater  despatch  of  causes, 
methods  have  been  found  to  open  all  the  three  superior  courts  for  the  redress 
of  private  wrongs ;  which  have  remedied  many  mconveniences,  and  yet  pre- 
served the  forms  and  boundaries  handed  down  to  us  from  high  antiquity.  If 
fiicts  are  disputed,  thev  are  sent  down  to  be  tried  in  the  country  by  the  neigh- 
bours ;  but  the  law  arising  upon  those  facts  is  determined  by  the  judges  above : 
and,  if  they  are  mistaken  in  point  of  law,  there  remain  in  both  cases  two  suc- 
cessive courts  of  appeal  to  rectify  such  their  mistakes.  If  the  rigour  of  general 
rules  does  in  any  case  bear  hard  upon  individuals,  courts  of  equity  are  open  to 
supply  the  defects,  but  not  sap  the  fundamentals,  of  the  law.  Lastly,  there 
presides  over  all  one  great  court  of  appeal,  which  is  the  last  resort  in  matters 
of  both  law  and  equity,  and  which  will  therefore  take  care. to  preserve  a 
uniformity  and  equilibrium  among  all  the  inferior  iurisdictions :  a  court  com- 
posed of  prelates  selected  for  their  piety,  and  of  nobles  advanced  to  that  honour 
for  their  personal  merit,  or  deriving  both  honour  and  merit  from  an  illustrious 
train  of  ancestors ;  who  are  formed  by  their  education,  interested  by  their  pro- 
perty, and  bound  upon  their  conscience  and  honour,  to  be  skilled  in  the  laws  of 
their  countrv.  This  is  a  faithful  sketch  of  the  English  juridical  constitution, 
as  designed  by  the  masterly  hand  of  our  forefathers,  of  which  the  great  original 
lines  are  still  strong  and  visible;  and  if  any  of  its  minuter  strokes  are  by 
the  length  of  time  at  all  obscured  or  decayed,  they  may  still  be  with  ease 
restored  to  their  pristine  vigour ;  and  that  not  so  much  by  fancifbl  alterations 
and  wild  experiments  (so  frequent  in  this  fertile  age)  as  bv  closely  adhering 
to  the  wisdom  of  the  antient  plan,  concerted  by  Alfred  and  perfected  by  E(f 
ward  I.,  and  by  attending  to  the  spirit,  without  neglecting  the  forms,  of  theii 
exceUent  and  venerable  institutions. 

y 
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OF  COURTS  ECCLESIASTICAL,  MILITARY,  AND  MARITIME. 

Besides  the  several  courts  which  were  treated  of  in  the  preceding  chaptei, 
a&d  in  which  all  injuries  are  redressed  that  fall  under  the  cognizance  of  the 
common  law  of  England,  or  that  spirit  of  equity  which  ought  to  be  its  constant 
attendant,  there  stm  remain  some  other  courts  of  a  jurisdiction  equally  public 
and  general,  which  take  cognizance  of  other  species  of  injuries  of  an  eccle- 
siastical, military,  and  maritime  nature;  and  therefore  are  properly  distin- 
guished by  the  title  of  ecclesiastical  courts,  courts  military,  and  maritime. 

1.  Before  I  descend  to  consider  particular  ecclesiastical  courts,  I  must  first  of 
all  in  general  premise  t^t  in  the  time  of  our  Saxon  ancestors  there  was  no  sort 
of  distinction  Detween  the  lay  and  the  ecclesiastical  jurisdiction :  the  county- 
•oourt  was  as  much  a  spiritual  as  a  temporal  tribunal :  the  rights  of  the  church 
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were  ascertained  and  asserted  at  the  Bame  time,  and  by  the  <)ame  judges,  as  tho 
rights  of  the  laity.  For  this  purpose  the  bishop  of  the  diocese,  and  the  alder- 
man, or  in  his  absence  the  sheriff  of  the  county,  used  to  sit  together  in  the 
county-court,  and  had  there  the  cognizance  of  all  causes,  as  well  ecclesiastical 
as  civil :  a  superior  deference  being  paid  to  the  bishop's  opinion  in  spiritual 
matters,  and  to  that  of  the  lay  judges  in  temporal.(a)  This  union  of  power  was 
*621  ^^^7  advantageous  to  them  both ;  the  presence  of  the  ^bishop  added 
J  weight  and  reverence  to  the  sheriff's  proceedings ;  and  the  authority  of 
the  sheriff  was  equally  useful  to  the  bishop,  oy  enforcing  obedience  to  his  de- 
crees in  such  refractory  offenders  as  would  otherwise  have  despised  the  thunder 
of  mere  ecclesiastical  censures. 

But  so  moderate  and  rational  a  plan  was  wholly  inconsistent  with  those  views 
of  ambition  that  were  then  forming  by  the  court  of  Rome.  It  soon  became  an 
established  maxim  in  the  papal  sj^stem  of  policy,  that  all  ecclesiastical  persons 
and  all  ecclesiastical  causes  should  be  solely  and  entirely  subject  to  ecclesiastical 
jurisdiction  only;  which  jurisdiction  was  supposed  to  be  lodged  in  the  first 
place  and  immediately  in  the  pope,  by  divine  indefeasible  right  and  investiture 
from  Christ  himself,  and  derived  from  the  pope  to  all  inferior  tribunals.  Hence 
the  canon  law  lays  it  down  as  a  rule,  that  ^'  sacerdotes  a  regibus  honorandi  sunt, 
non  judicandi;"(b)  and  places  an  emphatic  reliance  on  a  fabulous  tale  which  it 
tells  of  the  emperor  Constantine,  that  when  some  petitions  were  brought  to 
him,  imploring  the  aid  of  his  authority  against  certain  of  his  bishops  accused 
of  oppression  and  injustice,  he  caused  (says  the  holy  canon)  the  petitions  to  be 
burnt  in  their  presence,  dismissing  them  with  this  valediction,  "  ite  et  inter  vos 
causas  vestras  discutite, quia  dignum  non  est  ut  nas  judicemus  Deos*\c) 

It  was  not,  however,  till  after  the  Norman  conquest  that  this  doctrine  was 
received  in  England ;  when  William  I.  (whose  title  was  warmly  espoused  by 
the  monasteries,  which  he  liberally  endowed,  and  by  the  foreign  cler^,  whom 
he  brought  over  in  shoals  from  France  and  Italy  and  planted  in  the  oest  pro- 
ferments of  the  English  church)  was  at  length  prevailed  upon  to  establish  this 
&tal  encroachment,  and  separate  the  ecclesiastical  court  ftom  the  civil: 
whether  actuated  by  principles  of  bigotry,  or  by  those  of  a  more  refined  policy, 
in  order  to  discountenance  the  laws  of  king  Edward,  abounding  with  the  spirit 
"^681  ^^  Saxon  liberty,  is  not  altogether  ^certain.  But  the  latter,  if  not  the 
•■  cause,  was  undoubtedly  the  consequence,  of  this  separation;  for  the 
Saxon  laws  were  soon  overborne  by  the  Norman  justiciaries,  when  thf»  county- 
court  fell  into  disregard  by  the  bishop's  withdrawing  his  presence,  in  obedience 
to  the  charter  of  the  Conqueror  ](d)  which  prohibited  any  spiritual  cause  from 
being  tried  in  the  secular  courts,  and  commanded  the  suitors  to  appear  before 
the  bishop  only,  whose  decisions  were  directed  to  conform  to  the  canon  law.(6) 

King  lienry  the  First,  at  his  accession,  among  other  restorationn  of  the  laws 
of  king  Edward  the  Confessor,  revived  this  of  the  union  of  the  ci^il  and  eccle- 
siastical courts.(/)  Which  was,  according  to  Sir  Edward  Coke,(^)  aft^r  the 
great  heat  of  the  conquest  was  past,  only  a  restitution  of  the  antient  law  of 
ngland.  This,  however,  was  ill  relished  by  the  popish  clergy,  who,  under  the 
guidance  of  that  arrogant  prelate,  archbishop  Anselm,  very  early  di'iapproved 
of  a  measure  that  put  them  on  a  level  with  the  profane  laity,  and  suojected 
ijpiritual  men  and  causes  to  the  inspection  of  the  secular  magistintes:  and 
therefore  in  their  synod  at  Westminster,  3  Hen.  I.,  they  ordained  that  no  bishop 

f«)  OrUbarimo  Aufe  eonvenM  ^riten/nu  H  aUkniumHUi     md  meimdum  comma  d  qpUeopaUt  UfftSt  ndum  Deo  a 
inter  funto  ;  qutrum  aUtr  jura  divina,  aUer  humana  popuF-     qjiMxpo  suo  fadat. 

(•)  Dtcrti.  part  2,  oous.  11, 9U.l,o.  41.  et  htmdrtda,  iicut  feeerint  tempore  regit  EiwardL    €art, 

(•)  Ibid.  Hen.  I.  in  !^lm.  Otd.  vH,  Jf^m,  305.    And  whnt  to  here 

\d)  Hide,  Hitt.  G.  L.  102.    Selden,  In  Badm.  p. «» 2. 24.    4  obwmrely  binted  at  is  ftilW  Axplained  by  his  code  of  Um 

Inst.  2.^9.  Wilk.  LL,  AfiffL  Sax.  292.  extant  In  the  red  book  of  the  exchequer,  though  in  general 

(•}  Nuttus  episcnpw  vd  art^idvtemw  de  legibut  epium-  but  of  donbtftil  authority.    Oap.  8.    OtwraUa  etmUatuum 

palwut  ampliuti  in  hundvut  placiia  ieneant^  nee  cauMm,  plaet'ta  eerf  u /octt  <<  ncaiia  (owan/ttr.  InttrtitU  avUme^t^* 

mm  ad  regimen  animarum  pertinet  ad  Judicium  teeularium  cnpi,  eomitett  tte. ;  ii  o^ntur  primo  debita  verm  ehristiani' 

%aminum  addueant:  ant  quicunque  $reundum  ^pi»cnpaU$  tatis  iuroj  $eeunda  regu  plaettot  proetremo  eamm  sigulormm 

I^PM,  <fe  9«aciOT4ue  ooiMa  vd  culpa  interjfrUatut  fueriL,  ad  dignis  aatisfaetiimi^tu  e^qpkan^tr. 
locmm^  auem  nd  hoc  epitcupui  degerit  et  nominaverit,  veniat ;        (f)  2  Inst.  70« 
UfWm  Q€  caiuaa.  ma  rcqwncbcrf ;  ei  fwn  ucwndum  humdrtt, 
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choald  attend  the  disc.assion  of  temporal  causes  ;(h)  which  soon  dissolved  this 
newly-effected  union.  And  when,  upon  the  death  of  king  Henry  the  Fii-st, 
♦the  usurper  Stephen  was  brought  in  and  supported  by  the  clergy,  we  r^g^ 
find  one  article  of  the  oath  which  they  imposed  upon  him  was,  that  eccle-  ^ 
nastical  persons  and  ecclesiastical  causes  should  oe  subject  only  to  the  bishop's 
iurifldiction.(t)  And  as  it  wad  about  that  time  that  the  contest  and  emulation 
beffan  between  the  laws  of  England  and  those  of  Bome,(A)  the  temporal  courtB 
sdSering  to  the  former,  and  the  spiritual  adopting  the  latter  as  their  rule  of 
proceeding,  this  widened  the  breach  between  them,  and  made  a  coalition  after- 
wards impracticable;  which  probably  would  else  have  been  effected  at  ihe 
general  reformation  of  the  church. 

In  briefly  recounting  the  various  species  of  ecclesiastical  courts,  or,  as  ti.ey 
are  often  styled,  courts  christian,  (curice  christiariitatU,)  I  shall  begin  with  the 
lowest,  and  so  ascend  gradually  to  the  supreme  com't  of  appeal.(Z) 

1.  The  archdeacon's  court  is  the  most  inferior  court  in  the  whole  ecclesiabtical 
polity.  It  is  held  in  the  archdeacon's  absence  before  a  judge  appointed  by 
nimself,  and  called  his  official ;  and  its  jurisdiction  is  sometimes  in  concurrence 
with,  sometimes  in  exclusion  of,  the  bishop's  court  of  the  diocese.  From 
hence,  however,  by  statute  24  Hen.  YIII.  c.  12,  an  appeal  lies  to  that  of  the 
bishop. 

2.  The  consistory  court  of  every  diocesan  bishop  is  held  in  their  several  catho 
drals,  for  the  trial  of  all  ecclesiastical  causes  arising  within  their  respective 
dioceses.    The  bishop's  chancellor,  or  his  commissary,  is  the  iudge ;  and  from 
his  sentence  an  appesd  lies,  by  virtue  of  the  same  statute,  to  the  archbishop  of 
each  province  respectively. 

3.  The  court  of  arches  is  a  court  of  appeal  belonging  to  the  archbishop  of 
Canterbury;  whereof  the  judge  is  called  *the  dean  of  the  arches,  because  ri^a^ 
he  antiently  held  his  court  in  the  church  of  Saint  Mary  U  bow,  (sancta  ^ 
Maria  de  arcubus,)  though  all  the  principal  spiritual  courts  are  now  holden  at 
doctors'  commons.  His  proper  jurisdiction  is  only  over  the  thirteen  peculiar 
parishes  belonging  to  the  archbishop  in  London ;  but  the  office  of  dean  of  the 
arches  having  been  for  a  long  time  united  with  that  of  the  archbishop's  prin- 
cipal official,  ne  now,  in  right  of  the  last-mentioned  office,  (as  doth  also  the 
official  principal  of  the  archbishop  of  York,)  receives  and  determines  appeals 
from  the  sentences  of  all  inferior  ecclesiastical  courts  within  the  province.' 
And  from  him  an  appeal  lies  to  the  king  in  chancery,  (that  is,  to  a  court  of 
delegates  appointed  under  the  king's  great  seal,)  by  statute  25  Hen.  YIII.  c.  19, 
as  supreme  nead  of  the  English  church,  in  the  place  of  the  bishop  of  Bome, 
who  formerly  exercised  this  jurisdiction ;  which  circumstance  alone  will  ftirnish 
the  reason  why  the  popish  clergy  were  so  anxious  to  separate  the  spiritual 
court  from  the  temporal. 

4.  The  court  of  peculiars  is  a  branch  of  and  annexed  to  the  court  oi^  arches. 
It  has  a  jurisdiction  over  all  those  parishes  dispersed  through  the  province  of 
Oanterburv  in  the  midst  of  other  dioceses,  which  are  exempt  from  the  ordi* 
nary's  jurisdiction  and  subject  to  the  metropolitan  only.  All  ecclesiastical 
causes  arising  within  these  peculiar  or  exempt  jurisdictions  are,  originally, 
cognizable  by  this  court ;  from  which  an  appecQ  lay  formerly  to  the  pope,  but 
now,  bv  the  statute  25  Hen.  VIII.  c.  19,  to  tne  king  in  chancery. 

5.  The  prerogative  court  is  established  for  the  trial  of  all  testamentary  causes 
where  the  deceased  hath  left  bona  notabilia  within  two  different  dioceses.  In 
which  case  the  probate  of  wills  belongs,  as  we  have  formerly  seen,(m)  to  the 
archbishop  of  the  province,  by  way  of  special  prerogative.  And  all  causes 
relating  to  the  wills,  administrations,  or  legacies  of  such  persons  are,  originally, 
cogniz^le  herein,  before  a  judge  appointed  by  the  archbishop,  called  the  judge 
*of  the  prerogative  court :  from  whom  an  appeal  lies,  by  statute  25  Hen.  r*QA 
Vin.  c.  19,  to  the  king  in  chancery,  instead  of  the  pope,  as  formerly.         ^ 

(*)  Nt  epUoopi  madar^iim  plaeUorum  qfftdum  iuu^piant.  i^  For  ftirther  iwrticiiUn,  tee  Bum*!  Sockdaflitlcfil  Law, 

Bpebn.  €bd,  801.  Wood's  InsUtnte  of  the  Common  Law,  mkI  Onf^toB'f  Ord» 

(*)  flpelm.  Chtt  9tfL  Judicinrum. 

mfl«ibookLinfeiod.|l.  ("XBook  U.  eb.  82. 
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I  pass  by  such  ecclesiastical  courts  as  have  only  what  is  called  a  voluntary^ 
and  not  a  contentiouSy  jurisdiction ;  which  are  merely  concerned  in  doing  or 
selling  what  no  one  opposes,  and  which  keep  an  open  office  for  that  purpose, 
(as  granting  dispensations,  licenses,  faculties,  and  otner  remnants  of  the  papal 
extortions,)  but  do  not  concern  themselves  with  administering  redress  to  an^ 
injury :  and  shall  proceed  to 

6.  The  great  court  of  appeal  in  all  ecclesiastical  causes,  viz.,  the  court  of  dele- 
gates,  judicea  ddegati,  appointed  by  the  king's  commission  under  his  great  sdai, 
and  issuing  out  of  chancery,  to  represent  his  royal  person,  and  hear  all  appeals 
to  him  made  by  virtue  of  the  before-mentioned  statute  of  Henry  VIII.  This 
commission  is  frequently  filled  with  lords,  spiritual  und  temporal,  and  always 
with  judges  of  the  courts  at  Westminster,  and  doctors  of  the  civil  law.  Appeals 
to  Eome  were  always  looked  upon  by  the  English  nation,  even  in  the  times  of 

Eopery,  with  an  evil  eye,  as  being  contrary  to  the  liberty  of  the  subject,  the 
onour  of  the  crown,  and  the  independence  of  the  whole  realm ;  and  were  first 
introduced  in  very  turbulent  times  in  the  sixteenth  year  of  king  Stephen,  (a.d. 
1151,)  at  the  same  period  (Sir  Henry  Spelman  observes)  that  the  civil  and  canon 
laws  were  first  imported  into  England.(n)  But,  in  a  few  years  after,  to  obviate 
this  growing  practice,  the  constitutions  made  at  Clarendon,  11  Hen.  II.,  on 
account  of  the  disturbances  raised  by  archbishop  Becket  and  other  zealots  of 
the  holy  see,  expressly  declare,(o)  that  appeals  in  causes  ecclesiastical  ou^ht  to 
tie,  from  the  archdeacon  to  the  diocesan  -,  from  the  diocesan  to  the  archbishop 
of  the  province ;  and  from  the  archbishop  to  the  king :  and  are  not  to  proceed 
any  further  without  special  license  from  the  crown.  But  the  unhappy  advan- 
tage that  was  given,  in  the  reigns  of  king  John  and  his  son  Heniy  the  Third,  to 
^Qi^  ^  the  encroaching  *power  of  the  pope,  who  was  ever  vigilant  to  improve 
^  all  opportunities  of  extending  his  jurisdiction  hither,  at  length  riveted 
the  custom  of  appealing  to  Rome  in  causes  ecclesiastical  so  strongly,  that  it 
never  could  be  thoroughly  broken  off  till  the  grand  rupture  happened  in  the 
reign  of  Henry  the  Eighth ;  when  all  the  jurisdiction  usurped  by  the  pope  in 
matters  ecclesiastical  was  restored  to  the  crown,  to  which  it  originally  belonged : 
so  that  the  statute  25  Hen.  YIII.  was  but  declaratory  of  the  antient  law  of  the 
realm.(j>)  But  in  case  the  king  himself  be  party  in  any  of  these  suits,  the 
appeal  does  not  then  lie  to  him  in  chancery,  which  would  be  absurd ;  but,  by 
the  statute  24  Hen.  YIII.  c.  12,  to  all  the  bishops  of  the  realm,  assembled  in 
the  upper  house  of  convocation.* 

7.  A  commission  of  review  is  a  commission  sometimes  granted,  in  extra- 
ordinary cases,  to  revise  the  sentence  of  the  court  of  delegates,  when  it  is 
apprehended  Uiey  have  been  led  into  a  material  error.  This  commission  the 
king  may  grant,  although  the  statutes  24  &  25  Hen.  YIII.  before  cited,  declare 
the  sentence  of  the  delegates  definitive :  because  the  pope,  as  supreme  head  by 
the  canon  law,  used  to  grant  such  commission  of  review ;  and  such  authority 
as  the  pope  heretofore  exerted  is  now  annexed  to  the  crown(g)  by  statutes  26 
Hon.  YIII.  c.  1,  and  1  Eliz.  c.  1.  But  it  is  not  matter  of  right,  which  the  sub- 
ject may  demand  ex  debito  justiti(By  but  merely  a  matter  of  fietvour,  and  which 
therefore  is  often  denied. 

These  are  now  the  principal  courts  of  ecclesiastical  jurisdiction :  none  of 
which  are  allowed  to  be  courts  of  record ;  no  more  than  was  another  much  more 
formidable  jurisdiction,  but  now  deservedly  annihilated,  viz.,  the  court  of  the 
king's  high  commission  in  causes  ecclesiastical.     This  court  was  erected  and 

(te)  €hd.  veU  leg.  815.  (p)  4  Inrt.  841. 

(•)  Ch.  6.  (<)  Ibid. 

■  «■  ■  --   

*  No  such  assembly  can  exist  as  all  the  bishops  of  the  realm  in  any  house  of  convo* 
eation.  But  the  statute  says  that  the  appeal  sh^l  be  to  the  bishops,  abbots,  and  prion 
of  the  upper  house  of  the  convocation  of  the  province  in  which  the  cause  of  the  tuU  ariaei. 
Therefore,  in  the  province  of  York,  the  appeal  lies  now  to  the  archbishop  and  his  three 
bishops ;  in  the  province  of  Canterbury,  to  the  rest  of  the  bench  of  bishops.  See  1  Book, 
280,  n.  36.  When  the  dele^at^s  are  equally  divided  in  opinion,  so  that  no  judgment 
•Mn  be  pronounced,  a  commission  of  adjuncts  may  issue.    See  an  instance  Teferred  to  in 
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united  to  the  legal  power(r)  by  virtue  of  the  statute  1  Elie.  c.  1,  instead  of  a 
larger  jurisdiction  wnich  had  before  been  exercised  under  the  pope's  authority. 
It  was  intended  *to  vindicate  the  dignity  and  peace  of  the  church,  by  r^^ac 
reforming,  ordering,  and  correcting  the  ecclciaiastical  state  and  persons,  ^ 
and  all  manner  of  errors,  heresies,  schisms,  abuses,  offences,  contempts,  and 
enormities.  Under  the  shelter  of  which  very  general  words,  means  were  found, 
in  that  and  the  two  succeeding  reigns,  to  vest  m  the  high  commissioners  extra- 
ordinary and  almost  despotic  powers  of  fining  and  imprisoning;  which  they 
exerted  much  beyond  the  degree  of  the  offence  itself,  and  frequently  over 
offences  by  no  means  of  spiritual  cognizance.  For  these  reasons  this  co  trt  ^a9 
justly  abolished  by  statute  16  Car.  I.  c.  11.  And  the  weak  and  illegal  attempt 
that  was  made  to  revive  it,  during  the  reign  of  king  James  the  Second,  served 
only  to  hasten  that  infatuated  prince's  ruin.  -^ 


tl.  Next,  as  to  the  courts  military.  The  only  court  of  this  kind  known  to, 
and  established  by,  the  permanent  laws  of  the  land,  is  the  court  of  chivalry, 
formerly  held  before  the  lord  high  constable  and  earl  marshal  of  England  jointly, 
but  since  the  attainder  of  Stafford,  duke  of  Buckingham,  under  Henry  YIII., 
and  the  consequent  extinguishment  of  the  office  of  lord  high  constable,  it  hath 
usually,  with  respect  to  civil  matters,  been  held  before  the  earl  marshal  on\y,(8) 
This  court,  by  statute  13  Bic.  II.  c.  2,  hath  cognizance  of  contracts  and 
other  matters  touching  deeds  of  arms  and  war,  as  well  out  of  the  realm  as 
within  it.  And  from  its  sentences  an  appeal  lies  immediately  to  the  king  in 
person. (^)  This  court  was  in  great  reputation  in  the  times  of  pure  chivalry, 
and  afterwards  during  our  connexions  with  the  continent,  by  the  territories 
which. our  princes  held  in  France :  but  is  now  grown  almost  entirely  out  of  use, 
on  account  of  the  feebleness  of  its  jurisdiction,  and  want  of  power  to  enforce 
its  judgments,  as  it  can  neither  fine  nor  imprison,  not  bein^  a  court  of  record.(^t<) 

III.  The  maritime  courts,  or  such  as  have  power  and  jurisdiction  to  determine 
all  maritime  injuries,  arising  upon  the  "^seas,  or  in  parts  out  of  the  reach  j-^r.Q 
of  the  common  law,  are  only  the  court  of  admiralty  and  its  courts  of  *• 
appeal  The  court  of  admiralty  is  held  before  the  lord  high  admiral  of  Eng- 
land, or  bis  deputy,  who  is  called  the  judge  of  the  court.  According  to  Sir 
Henry  Spelman,(u7)  and  Lambard,(a7)  it  was  first  of  all  erected  by  king  Edward 
the  Ijilrd.  Its  proceedings  are  according  to  the  method  of  the  ci\nl  law,  like 
those  of  the  ecclesiastical  courts ;  upon  which  account  it  is  usually  held  at  the.' 
Bame  place  with  the  superior  ecclesiastical  courts,  at  doctors'  commons  in  Lon- 
don.' It  is  no  court  of  record,  any  more  than  the  spiritual  courts.  From  the 
sentences  of  the  admiralty  judge  an  appeal  always  lay,  in  ordinary  course,  to 


«4 


Inst  824.  (•)7Mod.l27. 

Ley.  230.    Show.  Pari.  Om.  60.  (•)Glo«.lS. 

Imt.  125.  (•)  Arduim.  41. 


4  Burr.  2254.  A  commission  of  review  was  applied  for  in  the  court  of  chancery  in 
Kichaelmas  Term,  1798,  when  the  chancellor,  upon  hearing  the  arguments  of  civilians 
and  barristers  respecting  the  judgment  of  the  delegates,  determined  to  recommend  to 
the  king  to  grant  a  commission  of  review.    See  4  Ves.  Jr.  186. — Christian. 

But  the  jurisdiction  of  the  court  of  delegates  has,  by  statutes  2  &  3  W.  lY.  c.  92  and 
3  &  4  W.  IV.  o.  41,  been  transferred  to  the  judicial  committee  of  the  privy  council,  which 
is  now  the  great  court  of  appeal  in  all  ecclesiastical  causes.  This  court  is  composed  of 
the  president  of  the  council,  the  lord  chancellor,  the  chief  justice  of  the  court  of  King's 
Bench,  the  mast^  of  the  rolls,  the  lord-justices  of  the  court  of  appeal  in  chancery,  vice* 
chancellors,  (if  privy  councillors,)  the  chief  justice  of  the  Common  Pleas,  the  lord  chief 
boron,  the  judge  of  the  prerogative  court,  the  judge  of  the  high  cuurt  of  admiralty,  the 
members  of  the  privy  council  who  shall  have  held  any  of  these  offices,  and  two  other 
privy  councillors,  who  may  be  appointed  by  sign  manual ;  and  two  privy  councillors  who 
shall  have  held  the  office  of  jud^  in  the  Eut  Indies  or  any  of  the  king's  dominions 
beyond  seas  shall  attend  the  sittings  of  the  Judicial  committee.  By  stat.  6  &  7  Vict.  «. 
38,  ap|»oab  may  be  hMrd  by  not  less  than  three  of  its  members,  under  a  special  order 
of  the  queen.  This  court  is  a  court  of  record,  and  has  full  power  to  punish  contempts 
and  enmroe  its  decrees,  to  award  costs  and  have  them  taxed. — Stewart. 

'The  practice  of  the  court  of  admiralty  has  been  improved  and  its  jurisdiction 
9«teadea  by  stetate  3  A  4  Vict.  c.  66.— •Stiwaet. 
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the  kin^  in  chaDceiy,  as  may  be  collected  from  statute  25  Hen.  YIII.  c.  19^ 
which  directs  the  appeal  from  the  archbishop's  coarts  to  be  determined  by  per- 
sons named  in  the  kini^'s  commission, ''  like  as  in  case  of  appeal  from  the  admiral- 
court/'  Bat  this  is  also  expressly  declared  by  statute  8  Miz.  c.  5,  which  enacts, 
that  upon  appeal  made  to  the  chancerV;  the  sentence  definitive  of  the  delegates 
appointed  by  commission  shall  be  final. 

Appeals  from  the  vice-admiralty  courts  in  America,  and  our  other  plantations 
and  settlements,  may  be  brought  before  the  courts  of  admiralty  in  England, 
as  being  a  branch  of  the  admiral's  jurisdiction,  though  they  may  also  be 
brought  before  the  king  in  council.'  !But  in  case^of  prize  vessels,  taken  in  timd 
of  war,  in  any  part  of  the  world,  and  condemned  in  any  courts  of  admiralty 
or  vice-admiralty  as  lawful  prize,  the  appeal  lies  to  certain  commissioners  of 
appeals  consisting  chiefly  of  the  privy  council,  and  not  to  judges  delegates. 
And  this  by  virtue  of  divers  treaties  with  foreign  nations ;  by  which  particular 
courts  are  established  in  all  the  maritime  countries  of  Europe  for  the  decision  of 
this  question,  whether  lawful  prize  or  not  f  for,  this  being  a  question  between 
subjects  of  different  states,  it  belongs  entirely  to  the  law  of  nations,  and  not  to 
the  municipal  laws  of  either  country,  to  determine  it.  The  ori^pnal  court,  to 
*701  ^^^^^^^^s  question  is  ^permitted  in  England,  is  the  court  of  admiralty;* 
•■  and  the  court  of  appeal  is  in  effect  the  kind's  privy  council,  the  members 
of  which  are,  in  consequence  of  treaties,  commissioned  under  the  great  seal  for 
this  purpose.  In  1748,  for  the  more  speedy  determination  of  appeals,  thcr 
judges  of  the  courts  of  Westminster  hall,  though  not  privy  counsellors,  were 
added  to  the  commission  then  in  being.  But  doubts  being  conceived  concerning 
the  validity  of  that  commission  on  account  of  such  addition,  the  same  was 
confirmed  by  statute  22  Geo.  II.  c.  3,  with  a  proviso  that  no  sentence  given 
under  it  should  be  valid  unless  a  majority  of  the  commissioners  present  were 
actually  privy  counsellors.  But  this  did  not,  I  apprehend,  extend  to  any  future 
commissions :  and  such  an  addition  became  indeed  totally  unnecessary  in  the 
course  of  the  war  which  commenced  in  1756 ;  since  during  the  whole  of  that 
war,  the  commission  of  appeals  was  regularly  attended  and  all  its  decisions 
conducted  by  a  judge  whose  masterly  acquaintance  with  the  law  of  nations  was 
known  and  revered  by  every  state  in  Europe.(y/ 

(f)  See  the  Motimentior  the  president  Mooteeqnlea  and     JOmotiltfm  du  ilMM,  *a  aj>.  1753.    Monteeqiiiei^t  LetteK% 
M.  Tettel  (a  sal!()ect  of  the  king  of  Pnueia)  on  the  answer     6  Blar.  ITM.  VatteTi  dnA  deffou,  L  2,  c.  7, 1 84. 
transmitted  by  the  Knf^iah  court  to  hii  Pnualan  majeety'i 

'  But  now,  by  stat.  3  &  4  W.  IV.  c.  41,  s.  2,  all  appeals  are  to  be  made  to  the  queen  in 
council  from  the  court  of  admiralty  or  vice-admiralty,  or  any  other  court  in  American 
and  other  her  mi^jesty's  dominions  abroad ;  and,  by  s.  3,  Ul  appeals  may  be  referred  to 
the  judicial  committee. — Stewart. 

*  And,  in  order  to  give  effect  to  this,  the  prize  acts  passed  at  the  commencement  of  a 
war  usually  provide  that  ships  and  goods  taken  from  the  enemy,  whether  by  the  royal 
navy  or  by  privateers,  must  first  be  condemned  in  some  court  of  .admiralty  as  lawful 
prize  before  any  right  in  point  of  solid  ei\jojment  can  accrue  to  the  captors ;  and  specific 
directions  are  prescribed  for  duly  proceedmg  to  such  sentence.  See  the  19  Geo.  ill.  o 
67.    IWils.  229.    4  Rob.  55.— Chittt. 

*  This  seems  incorrect ;  for  questions  of  this  nature  are  tried  in  the  prize  court,  whiou 
is  quite  distinct  from  the  admiralty  court,  otherwise  called  the  instance  court.  The 
whole  system  of  litigation  and  jurisprudence  in  the  prize  court  is  peculiar  to  itself.  See 
]>Dag.  594.  The  judge  of  the  admiraltv  court,  though  also  the  judge  of  the  prize  court, 
is  appointed  by  a  commission  under  the  great  seal,  which  enumerates  particularly,  as 
well  as  generally,  every  object  of  his  juri^iction,  but  not  a  word  of  prize.  See  IKmg. 
614.  The  judge  of  the  prize  court  is  appointed,  and  the  court  authorized,  by  a  commis- 
sion under  the  great  seal  directed  to  him,  to  will  and  require  the  court  of  admiralty,  and 
the  lieutenant  and  judge  of  the  same  court,  his  surrogate  or  surrogates,  and  they  are 
thereby  authorized  and  required  to  proceed  upon  all  and  all  manner  of  captures,  seizurea, 
prize,  and  reprisals,  of  all  ships  and  goods  that  are  or  shall  be  taken,  and  to  hear  and 
determine  according  to  the  course  of  the  admiralty  and  the  law  of  nations.  See  id. ;  and 
see  further,  as  to  the  jurisdiction  and  proceedings  in  the  prise  court,  poit, — Chittt. 

'  Lord  Mansfield  is  here  alluded  to.    The  answer  to  the  Expow&m  dea  Matifi,  Ac.  in 
signed  by  Sir  G.  Lee,  judse  of  the  prerogative  court,  Dr.  Paul,  advocate-genend.  Sir  D, 
Kyder  attorney,  and  Sir  W.  Murrav,  solicitor-general;  but  lord  Mansfield  firequently 
it 
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CHAPTER  VI. 
OF  COURTS  OF  A  SPECIAL  JURISDICTION. 

In  the  two  preceding  chapters  we  have  considered  the  several  courts  whone 
jurisdiction  is  public  and  general,  and  which  are  so  contrived  that  some  or 
other  of  them  may  administer  redress  to  every  possible  injury  that  can  arise  in 
the  kingdom  at  large.  There  yet  remain  certain  others,  whose  jurisdiction  in 
private  and  special,  confined  to  particular  spots,  or  instituted  only  to  redref^s 
particular  injuries.     These  are, 

I.  The  forest  courts,  instituted  for  the  government  of  tho  king's  forests  in 
different  parts  of  the  kingdom,  and  for  the  punishment  of  aU  injuries  done  to 
the  king's  deer  or  venisoUy  to  the  vert  or  greensward,  and  to  the  covert  in  which 
such  deer  are  lodged.  These  are  the  courts  of  attachments^  of  regard,  of  swein- 
mote,  and  of  justice-^ieat  1.  The  court  of  attachments,  wood-motes,  or  forty-diiys 
court  is  to  be  held  before  the  verderors  of  the  forest  once  in  every  forty  days;(a) 
and  is  instituted  to  inquire  into  all  offenders  against  vert  and  venison  ;(6)  who 
may  be  attached  By  their  bodies,  if  taken  with  the  mainour,  (or  mainoeuvrty  a 
wuinUj)  that  is,  in  the  very  act  of  killing  venison,  or  stealing  wood,  or  preparing 
BO  to  doy  or  by  fresh  and  immediate  pursuit  after  the  act  is  done  ;(c)  else  they 
must  be  attached  by  their  goods.  And  in  this  forty-days  court  the  foresters  or 
keepers  are  to  bring  their  attachments,  or  presentments  de  viridi  et  venatione; 
and  the  verderors  are  to  receive  the  same,  and  to  enroll  them,  and  to  certify 
them  under  their  seals  to  the  court  of  justice-seat  or  sweinmoto:^^)  for  this 
court  can  only  inquire  of,  but  not  convict,  offenders.  2.  The  court  or  regard,  or 
Bnrvey  of  dogs,  is  to  be  holden  every  third  year  for  the  lawing  or  expeditation 
of  mastiffs,  which  is  done  by  cutting  off  the  claws  and  ball  (or  '^'pelote)  ^^^,^ 
of  the  forefeet,  to  prevent  them  from  running  after  deer.(e)  No  other  dogs  ^  *' 
bat  mastiffis  are  to  be  thus  la  wed  or  expeditated,  for  none  others  were  permitted 
to  be  kept  within  the  precincts  of  the  forest;  it  being  supposed  that  tho 
keeping  of  these,  and  these  only,  was  necessary  for  the  defence  of  a  man's 
hou8e.(/)  3.  The  court  of  sweinmote  is  to  be  holden  before  the  verderors,  as 
judj^es,  by  the  steward  of  the  sweih-mote,  thrice  in  every  year,(^)  the  sweins 
or  freeholders  within  the  forest  composing  the  jury.  The  principal  jurisdiction 
of  this  court  is,  first,  to  inquire  into  the  oppressions  and  grievanoes  committed 
by  the  officers  of  the  forest;  " de  super-oneratione  forestariorum,  et  aliorum  minis- 
trorumforestee;  et  de  eorum  oppressionihus  pojndo  regis  illaUs;**  and,  secondly,  to 
receive  and  liy  presentments  certified  from  the  court  of  attachment  against 

(•)  QirL  de  fond.  9  Hen.  IIL  c  8.  (•)  Ibid, 

(*)  4  Tnst  m  ^) 4  InM.  808. 

(•)  Garth.  79.  (#)  Cbrt  de  fond.  o.  8. 

\*)  QirLdeJbruLc  18. 

declared  to  his  fxiends  that  it  was  entirely  his  own  composition.  Holliday's  Life  of  Lora 
M.  p.  424.    Montesquieu  calls  it  une  r^xmse  sans  repUque, — Coleridge. 

And  now,  by  stat.  3  &  4  W.  IV.  c.  41,  {  2,  all  appeals  or  applications  in  prize  suits 
shall  he  made  to  the  king  in  council,  and,  hy  stat.  6  &  7  Vict.  c.  38,  may  he  referred  to 
the  judicial  committee  or  the  privy  council,  which  is  now  the  great  court  of  appeal  is 
well  in  all  maritime  as  ecclesiastical  matters. — Stewart. 

Prior  to  the  Revolution,  courts  of  admiralty  existed  in  most  of  the  colonies  which 
afterwards  became  the  United  States.  By  the  Articles  of  Confederation,  Congress  was 
authorized  to  appoint  courts  for  the  trial  of  piracies  and  felonies  committed  on  the  high 
seas,  and  to  establish  courts  for  receivingand  determining  finally  appeals  in  all  cases  of 
captures.  By  the  constitution  of  the  United  States,  art.  3,  it  is  provided  that  the 
judicial  power  of  the  United  States  shall  extend  to  all  cases  of  admiralty  and  maritim« 
jurisdiction.  The  cognizance  of  all  cases  of  admiralty  and  maritime  jurisdiction, 
including  cases  of  captures  made  within  the  waters  of  the  United  States  or  within  a 
marine  league  of  the  coasts  or  shores  thereof,  is  now  vested  in  the  district  courts  of  the 
United  States.  From  these  courts  an  appeal  lies  to  the  eircvU  courts,  and  from  thence  to 
the  Supreme  Court  of  the  United  States.  Act  of  Congress  24  Sept.  1789,  s.  9.  1  BUxj'n 
Laws  U.  S.  56.— Sharswood. 
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offenceB  in  vert  and  veni8on.(A)  And  this  court  may  not  only  inquire,  but  ooij* 
vict  also,  which  conviction  shall  be  certified  to  the  court  of  justice-seat  undei 
the  seals  of  the  jury ;  for  this  court  cannot  proceed  to  judgment.(t)  But  the 
principal  court  is,  4,  The  court  of  justice-seat,  which  is  held  before  the  chief 
justice  in  eyre,  or  chief  itinerant  judge,  capitalis  justiciarius  in  itinere,  or  his 
deputy ;  to  hear  and  determine  all  trespasses  within  the  forest,  and  all  claims 
of  franchises,  liberties,  and  privileges,  and  all  pleas  and  causes  whatsoever 
therein  ari8ing.(/:)  J%  may  also  proceed  to  try  presentments  in  the  inferior 
courts  of  the  forests,  Und  to  give  judgment  upon  conviction  of  the  sweinmote. 
And  the  chief  justice  may  therefore,  after  presentment  made,  or  indictment 
found,  but  not  Defore,(Z)  issue  his  warrant  to  the  officers  of  the  forest  to  appro* 
hen  I  the  offenders.  It  may  be  held  every  third  year ;  and  forty  days'  notice 
ought  to  be  eiven  of  its  sitting.  This  court  may  fine  and  imprison  for  offences 
within  the  iore6t,(77i)  it  being  a  court  of  record:  and  therefore  a  writ  of  error 
^yo-1  lies  from  hence  to  the  court  of  ^king's  bench,  to  rectify  and  redress  any 
^  mal-administrations  of  justice  ;(n)  or  the  chief  justice  in  eyre  may  adjourn 
any  matter  of  law  into  the  court  of  king's  bench.(o^  These  justices  in  eyre 
were  instituted  by  king  Henry  II.,  a.d.  1184,^)*  and  tneir  courts  were  formerly 
very  regularly  held :  but  the  last  court  of  justice-seat  of  any  note  was  that  holden 
in  the  reign  of  Charles  I.,  before  the  earl  of  Holland ;  the  rigorous  proceedings 
at  which  are  reported  by  Sir  William  Jones.  After  the  restoration  another 
was  held,  pro  forma  only,  before  the  earl  of  Oxford  ',(jq)  but  since  the  era  of 
the  revolution  in  1688,  the  forest  laws  have  fallen  into  total  disuse,  to  the  gi^at 
advantage  of  the  subject.' 

II.  A  second  species  of  restricted  courts  is  that  of  commissioners  of  sewers. 
This  is  a  temporary  tribunal,  erected  by  virtue  of  a  commission  under  the  sreat 
seal ;  which  formerly  used  to  be  granted  pro  re  nata  at  the  pleasure  of  the 
crown,(r)  but  now  at  the  discretion  and  nomination  of  the  lord  chancellor,  lord 
treasurer,  and  chief  justices,  pursuant  to  the  statute  23  Hen.  YIII.  c.  5.  Their 
jurisdiction  is  to  overlook  the  repairs  of  sea-banks  and  sea-walls,  and  the  cleans- 
ing of  rivers,  public  streams,  ditches,  and  other  conduits  whereby  any  waters 
are  carried  on:  and  is  confined  to  such  county,  or  particular  district,  as  the 
commission  shall  expressly  name.  The  commissioners  are  a  court  of  record, 
and  may  fine  and  imprison  for  contempt  ',(s)  and  in  the  execution  of  their  duty 
may  proceed  by  jury,  or  upon  their  own  view,  and  may  take  order  for  the 
removal  of  any  annoyances,  or  the  safeguard  and  conservation  of  the  sewers 
within  their  commission,  either  according  to  the  laws  and  customs  of  Bom* 
ney  marsh,(^)  or  otherwise  at  their  own  discretion.  They  may  also  assess 
such  rates,  or  soots,  upon  the  owners  of  lands  within  their  district  as  they  shall 
judge  necessary ;  and,  if  any  person  refuses  to  pay  them,  the  commissioners 
may  levy  the  same  by  distress  of  his  goods  and  chattels;  or  they  may,  by 
statute  23  Hen,  VIII.  c.  5,  sell  his  freehold  lands  (and,  by  the  7  Anne,  c.  10,  his 
*74.T  copyhold  also)  in  order  to  pay  such  *scots  or  assessments.  But  their  con- 
J    duct  is  under  the  control  of  the  court  of  king's  bench,  which  will  prevent  or 


(»)  Stot  84  Edw.  I.  c  1« 

(<)  4  Inst.  289. 

(*)  4  Intt  291. 

Q)  Stat  1  Bdw. lU.  0.8.    7]UD.ILa4. 

(•)4  Inst.  818. 

(•)  Ibid.  297. 

Yl  Ibid.  295. 

a)  Horedoi. 

(ff)  Morth'i  Uti  of  Lord  GnfldiNrd,  4ft. 


(n  F.  N.  B.  118. 

(•)  Sid.  146. 

(*)  Ronuiey  mush,  in  tlie  coaatj  of  Kant,  a  tract  oob- 
talning  24,0U0  aoreit,  is  goTsmed  by  certain  undent  sod 
eqoitable  laws  of  sewers,  oompoted  bj  Henry  de  Bathe,  a 
Tenerable  Jndge  lu  the  reign  of  kins  Heniy  the  Think 
fkt>m  which  laws  sU  oorominioners  or  sewers  in  Sn^and 
msj  recsive  Ui^t  and  directiOB.    4  Inst.  27a. 


*  By  the  57  Geo.  III.  c.  61,  the  offices  of  these  justices  are  abolished  on  the  termination 
of  their  then  existing  interests,  and  the  salaries  of  the  abolished  offices  are  to  make 
part  of  the  consolidated  fund. — Chittt. 

'  All  the  forests  which  were  made  after  the  conquest,  except  New  Forest  in  Hami>- 
riiire,  created  by  William  the  Conqueror,  were  disa£rorested  by  the  eharUide  faresta.  The 
forest  of  Hanipton  Court  was  established  by  the  authority  of  parliament  in  the  rei^n  of 
Hen.  VIII.  The  number  of  foresta  in  England  is  sixty-nine.  4  Inst.  319.  Charles  L 
enforced  the  odious  forest  laws,  as  a  source  of  revenue  independent  of  the.parliament.—' 
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Junish  any  illegal  or  tyrannical  proceeding8.(tt)  And  yet,  iu  the  reign  of  king 
ames  I.,  (8  '^v.  1616,)  the  pnvy  connsel  took  upon  them  to  order  that  no 
action  or  complaint  should  he  prosecuted  against  the  commissioners  unlaws 
before  that  board ;  and  committed  several  to  prison,  who  had  brought  such 
actions  at  common  law,  till  they  should  release  the  same :  and  one  of  the  reasons 
fi)r  dischar^ng  Sir  Edward  Coke  from  his  office  of  lord  chief  justice  was  for 
ooontenancmg  those  legal  prooeeding8.(t;)  The  pretence  for  which  arbitrary 
measures  was  no  other  than  the  tyrant's  plea(t£7)  of  the  necessity  of  unlimited 
powers  in  works  of  evident  utility  to  the  public,  "  the  supreme  reason  above  all 
reasons,  which  is  the  salvation  of  the  king's  lands  and  people."  Bat  now  it  is 
dearly  held,  that  this  (as  well  as  all  other  inferior  jurisdictions)  is  subject  to  the 
discretionary  coercion  of  his  majesty's  court  of  king's  bench.(x) 

III.  The  court  of  policies  of  insuraneCy  when  subsisting,  is  erected  in  pursuance 
of  the  statute  48  Elie.  c.  12,  which  recites  the  immemorial  usage  of  policies  of 
iMBurance,  "  by  means  whereof  it  oometh  to  pass,  upon  the  loss  or  perishing  of 
any  ship,  there  foUoweth  not  the  undoing  of  any  man,  but  the  loss  lighteth 
rather  easily  upon  many  than  heavy  upon  few,  and  rather  upon  them  that  adven- 
ture not  than  upon  those  that  do  adventure :  whereby  all  merchants,  especially 
tiiose  of  the  younger  sort,  are  allured  to  venture  more  willingly  and  more 
freely :  and  that  heretofore  such  assurers  had  used  to  stand  so  justly  and  pre- 
cisely upon  their  credits  as  few  or  no  controversies  had  arisen  thereupon;  and 
if  any  had  grown,  the  same  had  from  time  to  titne  been  ended  and  ordered  by 
certain  grave  and  discreet  merchants  appointed  by  the  lord  mayor  of  the  city 
of  London;  as  men  by  reason  of  their  experience  fittest  to  understand  and 

rsdily  decide  those  causes :"  but  that  of  late  years  divers  persons  had  with- 
wn  themselves  from  that  course  of  arbitration,  and  had  driven  the  assured 
to  bring  separate  actions  at  law  against  each  assurer:  it  therefore  enables 
the  '''lord  chancellor  yearly  to  grant  a  standing  commission  to  the  judge  ri^n^ 
of  the  admiralty,  the  recorder  of  London,  two  doctors  of  the  civil  ■- 
law,  two  common  lawyers,  and  eight  merchants ;  any  three  of  which,  one  being 
a  civilian  or  a  barrister,  are  thereby  and  by  the  statute  13  &  14  Car.  II.  c.  23, 
empowered  to  determine  in  a  summary  way  all  causes  concerning  policies  of 
assurance  in  London,  with  an  appeal  (by  way  of  bill)  to  the  court  of  chancery. 
But  the  jurisdiction  being  somewhat  defective,  as  extending  only  to  London, 
and  to  no  other  assurances  but  those  on  merchandise,(^)  and  to  suits  brought 
by  the  assured  only,  and  not  by  the  insurer8,(^)  no  such  commission  has  of  late 
years  issued :  but  insurance  causes  are  now  usually  determined  by  the  verdict 
of  a  jury  of  merchants,  and  the  opinion  of  the  judges  in  case  of  any. legal 
doubts ;  whereby  the  decision  is  more  speedy,  satisfactory,  and  final :  though  it 
is  to  be  wished  that  some  of  the  parliamentary  powers  invested  in  these  com- 
missions, especially  for  the  examination  of  witnesses,  either  beyond  the  seas  or 
speedily  going  out  of  the  kingdom,(a)  could  at  present  be  adopted  by  the  courts 
of  Westminster  hall,  without  requiring  the  consent  of  parties. 

IV.  The  court  of  the  marshalseay  and  the  palace-4:ourt  at  Westminster,  though 
two  distinct  courts,  are  frequently  confounded  together.  The  former  was 
originally  holden  before  the  steward  and  marshal  of  the  king's  house,  and  was 
in^ituteid  to  administer  justice  between  the  king's  domestic  servants,  that  they 
mi^t  not  be  drawn  into  other  courts  and  thereby  the  king  lose  their  service.(6) 
It  WW  formerly  held  in,  though  not  a  part  of,  the  aula  regis,(c)  and,  when  that 
was  subdivided,  remained  a  distinct  jurisdiction :  holding  plea  of  all  trespasses 
committed  within  the  verge  of  the  court,  where  only  one  of  the  parties  is  m  the 
king's  domestic  service,  (in  which  case  the  inquest  shall  be  taken  oy  a  jury  of  the 
country,)  and  of  fdl  debts,  contracts,  and  covenants  where  both  of  the  contract* 
ing  parties  belong  to  the  royal  household ;  and  then  the  inquest  shall  be  r- 1^.^^ 
composed  of  men  of  the  house^hold  oj\\y.{d)    By  the  statute  of  13  Bic.     ^ 


(•)  Cro.  Jae.  830. 

*•)  Moor.  825,  826.    S«e  page  56. 

(wlMJIt.  Psndln  Lotk,  !▼.  U98. 

miViiiite.Ott.    Sidk.l46w 

(9)  StyL  106. 

h  1  Sbov.  9K. 


(•)  Stat  13  A  14  Cw.  n.  c  22,  i}8, 4. 
(*)  1  Bnlfltr.  311. 
(•j  ntt.  2. 2, 0. 2. 

(')  ArUe,  $up.  carL    28  Edw.  I.  e.  &     Stat  5  Edw.  IU.  • 
2l    10  Edw  111.11.2,0.3. 
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II.  Bt.  1,  c.  3,  (in  affirmance  of  the  common  law,)(e^  the  verge  of  the  court  in 
this  respect  extends  for  twelve  miles  round  the  lung's  place  of  re8idence.(/) 
And,  as  this  tribunal  was  never  subject  to  the  jurisdiction  of  the  chief  iusticiary, 
no  writ  of  error  lay  from  it  (though  a  court  of  record)  to  the  king's  bench,  but 
only  to  parliament,(^)  till  the  statutes  of  5  Edw.  III.  c.  2,  and  10  Edw.  III.  st. 
2f  c.  3,  which  allowed  such  writ  of  error  before  the  king  in  his  palace.  But 
this  court  being  ambulatory,  and  obliged  to  follow  the  king  in  all  his  progresses, 
so  that  by  the  removal  of  the  household  actions  were  frequently  discontinued,(A) 
and  doubts  having  arisen  as  to  the  extent  of  its  jurisdiction,(t)  king  Charles  I., 
in  the  sixth  year  of  his  reign,  by  his  letters-patent  erected  a  new  court  of 
record,  called  the  curia  palatii,  or  palace-court,  to  be  held  before  the  steward  of 
the  household  and  knight-marshal,  and  the  steward  of  the  court,  or  his  deputy, 
with  jurisdiction  to  hold  plea  of  all  manner  of  personal  actions  whatsoever 
which  shall  arise  between  any  paHies  within  twelve  miles  of  his  majesty's 
palace  at  Whitehall.(/r)  The  court  is  now  held  once  a  week,  together  with 
the  antient  court  of  marshalsea,  in  the  borough  of  Southwark :  and  a  writ 
of  error  lies  from  thence  to  the  court  of  king's  oench.  But  if  the  cause  is  of 
any  considerable  consequence,  it  is  usually  removed  on  its  first  commencement, 
together  with  the  custody  of  the  defendant,  either  into  the  king's  bench  or 
common  pleas,  bv  a  writ  of  habeas  corpus  cum  causa :  and  the  inferior  business 
of  the  court  hath  of  late  years  been  much  reduced  by  the  new  courts  of  con- 
science erected  in  the  environs  of  London  -,  in  consideration  of  which,  the  four 
counsel  belonging  to  these  courts  had  salaries  granted  them  for  their  lives  by 
the  statute  23  Geo.  II.  c.  27.' 

♦77 1  ^'  *^  ^^^  species  of  private  courts  of  a  limited,  though  exteo si ve,  juris* 
-J  diction,  are  those  of  the  priucipality  of  Wales,  which,  upon  its  thorough 
reduction,  and  the  settling  of  its  polity  in  the  reign  of  Henir  the  Eighth,(Z)  were 
erected  all  over  the  country ;  principally  by  the  statute  34  &  35  Hen.  VIIL  c.  26, 
though  much  had  been  before  done,  and  the  way  prepared,  by  the  statute  of 
Wales,  12  Edw.  I.,  and  other  statutes.  By  the  statute  of  Henry  the  Eighth 
before  mentioned,  court-barons,  hundred,  and  county  courts  are  there  esta- 
blished, as  in  England.  A  session  is  also  to  be  held  twice  in  every  year  in  each 
county,  by  judges(m)  appointed  by  the  king,  to  be  called  the  great  sessions  of 
the  several  counties  in  Wales:  in  which  all  pleas  of  real  and  personal  actions 
shall  be  held,  with  the  same  form  of  process,  and  in  as  ample  a  manner,  as  in 
the  court  of  common  pleas  at  Westminster  :(n)  and  writs  of  error  shall  lie 
from  judgments  therein  (it  being  a  court  of  record)  to  the  court  of  king's  bench 
at  Westminster.  But  the  ordinary  original  writs  of  process  of  the  king's  courts 
at  Westminster  do  not  run  into  the  principality  of 'Wales  :(o)  though  process  of 
execution  does  ;(p)  as  do  also  prerogative  writs,  as  writs  of  certiorariy  quo  minuSy 
mandamus,  and  the  like.(^)  And  even  in  causes  between  subject  and  subject,  to 
prevent  injustice  through  family  factions  or  prejudices,  it  is  held  lawful  (in 
causes  of  freehold  at  least,  and  it  is  usual  in  all  others)  to  bring  an  action  in  the 
English  courts,  and  try  the  same  in  the  next  English  county  acyoining  to  that 
part  of  Wales  where  the  cause  arises,(r)  and  where  the  venue  is  laid.  But,  on 
the  other  hand,  to  prevent  trifling  and  frivolous  suits,  it  is  enacted,  by  statute 
13  Geo.  III.  c.  51,  that  in  personal  actions,  tried  in  any  English  county  where 
the  cause  of  action  arose,  and  the  defendant  resides  in  Wiues,  if  the  plaintiff 
shall  not  recover  a  verdict  for  ten  pounds,  he  shall  be  non-suited  and  pay  the 

/•)  2  Inn.  548.  (*)lSld.l80.    8alk.4aO. 

(0  Bj  the  andeDt  Sftxon  ooutitutioxL  the  pax  r^fia,  or         {*)  See  book  i.  Introd.  }  4. 
Brivllege  of  the  klof's  palace,  extended  tcom  hia  paliice-gata         (»)  Stat  18  £Us.  o.  8. 

to  the  distance  of  three  mtlea,  three  fiurlongB,  three  acrei,        (•)  See,  ibr  f^irther  regolationa  of  the  praetioe  of  thew 

fthae  feet,  nine  palms,  and  nine  barley-oorns,  as  appean  flrom  oonrts,  stat  6  Elix.  c.  25.    8  SUi.  o.  20.    8  Geo.  L  o.  25,  {  6 

«  fhigment  of  the  Textut  Hoffrnm  cited  in  Dr.  Uickes'i  ZXs-  6  Geo.  IT.  c  14.    13  Oea  III.  o.  61. 
wriat.  BpiMUL  114.  (•)  2  Roll.  Rep.  141. 

(#)  1  Bolstr.  211.    10  Rep.  79.  (»)  2  Bnlstr.  156.    2  8aand.l03.    Ra7in.aOft. 

*)F.  N.  B.241.    ainrt.548.  (t)  Gro.  Jac.  484. 

f)  1  Bnlstr.  208.  {*)  Tangh.  413.    Hardr.  68. 


'The  business  of  the  court  was  much  reduced, — ^first,  by  the  erection  of  oourta  of 
eonscience  in  the  environs  of  London,  and  next  by  the  establishment  of  the  county 
(KHirtB ;  and  the  court  itself  was  finally  abolished  by  statute  12  &  13  Vict.  c.  101. — Sjbrk 
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defendant's  cofits^  unless  it  be  cer^fied  by  the  judge  that  the  freehold  or  title 
came  principally  in  question,  or  that  the  cause  was  proper  ^to  be  tried,  ^^^ 
in  such  English  county.  And  if  any  transitory  action,  the  cause  whereof  '• 
arose  and  the  defendant  is  resident  in  Wales,  shall  be  brought  in  any  English 
county,  and  the  plaintiff  shall  not  recover  a  verdict  for  ten  pounds,  the  plain- 
tiff shall  be  nonsuited,  and  shall  pay  the  defendant's  costs,  deducting  thereout 
the  sum  recovered  by  the  verdict.* 

VI.  The  court  of  the  duchy  chamber  of  Lancaster  is  another  special  juris- 
dictioQ,  held  before  the  chancellor  of  the  duchy  or  his  deputy,  concerning  all 
matter  of  equity  relating  to  lands  holden  of  the  kin^  in  right  of  the  duchy  of 
Laiicaster  :(s)  which  is  a  thing  very  distinct  from  th%  county  palatine,  (which 
hath  also  its  separate  chancery,  for  sealing  of  writs,  and  the  like,)(Q  and  com- 
prises much  territory  which  lies  at  a  vast  distance  from  it ;  as  particularly  a 
very  large  district  surrounded  by  the  city  of  Westminster.  The  proceedings 
in  this  court  are  the  same  as  on  the  equity  side  in  the  courts  of  exchequer 
and  chancery ;(u)  so  that  it  seems  not  to  be  a  court  of  record;  and  indeed  it 
has  been  holden  that  those  courts  have  a  concurrent  jurisdiction  with  the  duchy 
court,  and  may  take  cognizance  of  the  same  cause8.(t;) 

VII.  Another  species  of  private  courts,  which  are  of  a  limited  local  juris- 
diction, and  have  at  the  same  time  an  exclusive  cognizance  of  pleas,  in  matters 
of  both  law  and  civil  equity,(u?)  are  those  which  appertain  to  the  counties  pala- 
tine of  Chester,  Lancaster,  and  Durham,  and  the  royal  franchise  of  Ely.(a')* 
In  all  these,  as  in  the  principality  of  Wales,  the  king's  ordinary  writs,  issuing 
under  the  great  seal  out  of  chancery,  do  not  run ;  that  is,  they  are  of  no  force. 
For  as  originally  all  jura  regalia  were  granted  to  the  lords  of  these  counties 
palatine,  thev  had  of  course  the  sole  administration  of  justice  by  their  own 
judges,  appointed  by  themselves  and  not  by  the  crown.  It  would  therefore  be 
incongruous  for  the  king  to  send  his  writ  to  direct  the  judge  of  another's  court 
in  what  manner  to  administer  justice  between  the  suitors.  But  when  the  privi- 
leges of  these  counties  palatine  and  franchises  were  abridged  by  statute  27  Hen. 
VIII.  c.  24,  it  was  *also  enacted  that  all  writs  and  process  should  be  made  r-^^^ 
in  the  king's  name,  but  should  l^e  tested  or  witnessed  in  the  name  of  *- 
the  owner  of  the  franchise.  Wherefore  all  writs  whereon  actions  are  founded 
and  which  have  current  authority  here  must  be  under  the  seal  of  the  respective 
franchises ;  the  two  former  of  which  are  now  united  to  the  crown,  and  tne  two 
latter  under  the  government  of  their  several  bishops.  And  the  judges  of  assize 
who  sit  therein  sit  by  virtue  of  a  special  commission  from  the  owners  of  the 
several  franchises,  and  under  the  seal  thereof,  and  not  by  the  usual  commission 
under  the  great  seal  of  England.  Hither  also  may  be  referred  the  coui*t8  of 
the  cinque  ports,  or  five  most  important  havens,  as  they  formerly  were  esteemed, 
in  the  kingdom,  viz.,  Dover,  Sandwich,  Romney,  Hastings,  and  Hythe,  to  which 

(•)Hob.77.    2LeT.24.  (•)  1  Cb.  Rep.  56.    Toth.  145.    Hardr.lTl. 

(•)  1  Ventr.  257.  (•) 4  lost.  213,  218.    Finch,  B.  462. 

(•)  4  Inst.  20^.  (•)  See  book  1.  Introd. }  4. 

^  But  these  distinctions  are  now  entirely  abolished ;  for,  by  stat.  11  Oeo.  IV.  and  1  W. 
IV.  c.  70,  8.  14,  it  is  enacted  that  from  the  12th  of  October,  1830,  all  power  and  juris* 
diction  of  the  judges  and  courts  of  sreat  sessions,  both  at  law  and  in  equity,  shall  cease, 
and  that  all  suits  in  equity  then  depending  should  be  transferred  into  the  court  of 
exchequer ;  and,  by  s.  13,  it  is  enacted  that  the  king's  writ  shall  be  directed  and  obeyed, 
and  the  jurisdiction  of  the  courts  of  common  law  and  the  judges  thereof  shall  extend 
and  be  exercised  in  like  manner  as  the  jurisdiction  of  such  courts  is  now  exercised  in 
and  over  the  counties  of  England.  The  administration  of  justice  in  Wales  is  thus  and 
by  subsequent  statutes  (5  Vict.  s.  2,  c.  33,  8  Vict.  c.  11)  rendered  uniform  in  every 
respect  with  that  of  England. — Stewart. 

8ee  construction  of  this  act,  Tidd,  8  ed.  index,  tit.  Wales.  If  goods  be  delivered  ia 
liOndon  to  be  carried  into  Wales,  the  debt,  though  under  10/.,  may  be  sued  for  in 
London.    2  Starkie,  33.— Chittt. 

•The  two  former  of  which  are  now  united  to  the  crown,  (6  W.  IV.  c.  19,)  while  thai 
of  Chester  has  been,  by  stat.  11  Geo.  IV.  and  7  W.  IT.  c.  70,  abolished,  and  that  of 
Ely,  by  stat.  6  &  7  W.  IV.  c.  87,  and  7  W.  IV.  and  1  Vict.  c.  63,  also  extmguished.- 

taSWAST. 
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WincheUea  and  Eye  have  been  since  added,  which  have  also  similar  franchisea 
in  many  respects(y)  with  the  counties  palatine,  and  pardcularly  an  exclusive 
jurisdiction,  (before  the  mayor  and  jurats  of  the  ports,)  in  which  exclusive 
jurisdiction  the  king's  ordinary  writ  does  not  run.  A  writ  of  error  lies  from 
the  mayor  and  jurats  of  each  port  to  the  lord  warden  of  the  cinque  ports j  in  his 
court  of  Shepioay,  and  from  the  court  of  Shepway  to  the  king's  bench.(z)  So 
likewise  a  writ  of  error  lies  from  all  the  other  jurisdictions  to  the  same  supreme 
court  of  judicature,(a)  as  an  ensign  of  superiority  reserved  to  the  crown  at  the 
original  creation  of  the  franchises.  And  all  prerogative  writs  (as  those  of  habeas 
corpus,  prohibition,  certiorariy  and  tnandatnu^  may  issue  for  the  same  reason  to 
all  these  exempt  jurisdictions  ;(6)  because  the  privilege,  that  the  king's  writ  runs 
not,  must  be  intended  between  party  and  party,  for  there  can  be  no  such  privi« 
lege  against  the  king.(c) 

Y  III.  The  stannary  courts  in  Devonshire  and  Cornwall,  for  the  administration 
of  justice  among  the  tinners  therein,  are  also  courts  of  record,  but  of  the  same 
private  and  exclusive  nature.  Thev  are  held  before  the  lord  waixlen  and  his  sub- 
*801  ^^^^^^^^9  ^^  virtue  of  a  privilege  granted  to  the  workers  in  the  ^tin-mines 
•'  there  to  sue  and  be  sued  only  in  their  own  courts,  that  they  may  not  be 
drawn  from  their  business,  which  is  highly  profitable  to  the  public,  by  attending 
dieir  law-suits  in  other  courts.(c{)  The  privileges  of  the  tinners  are  confirmea 
by  a  charter,  33  Edw.  I.,  and  fully  expounded  by  a  private  statute,(e)  50  Edw.  III.| 
which  has  since  been  explained  by  a  public  act,  16  Car.  I.  c.  15.  What  relates 
to  our  present  purpose  is  only  this, — ^that  all  tinners  and  labourers  in  and  about 
the  stannaries  shall,  during  the  time  of  their  working  therein  bona  fide,  be 
privileged  from  suits  of  other  courts,  and  be  only  impleaded  in  the  stannaiy 
court  m  all  matters,  excepting  pleas  of  land,  life,  and  member.  No  writ  of 
error  lies  from  hence  to  any  court  in  Westminster  hall,  as  was  agreed  by  all  the 
judges(/)  in  4  Jac.  I.  But  an  appeal  lies  from  the  steward  of  the  court  to  the 
under-warden ;  and  from  him  to  the  lord-warden ;  and  thence  to  the  privv  coun- 
cil of  the  prince  of  Wales,  as  duke  of  Comwall,(^)  when  he  hath  had  livery 
or  investiture  of  the  same.(A)  And  from  thence  the  appeal  lies  to  the  king 
himself  in  the  last  resort.(t) 

IX.  The  several  courts  within  the  city  of  London,(j)  and  other  cities,  boroughS| 
and  corporations  throughout  the  kingdom,  held  by  prescription,  charter,  or  act 
of  parliament,  are  also  of  the  same  private  and  limited  species.  It  would 
exceed  the  design  and  compass  of  our  present  inquiries,  if  I  were  to  enter  into 
a  particular  detail  of  these,  and  to  examine  the  nature  and  extent  of  their 
several  jurisdictions.  It  may,  in  general,  be  sufficient  to  say  that  they  arose 
originally  from  the  favour  of  the  crown  to  those  particular  districts  wherein 
we  find  them  erected,  upon  the  same  principle  that  hundred-courts,  and  the 
like,  were  established  for  the  convenience  of  the  inhabitants,  that  they  may 
*ft1 1  prosecute  their  suits  and  ^receive  justice  at  home :  that,  for  the  most  part, 
'  the  courts  at  Westminster  hall  have  a  concurrent  jurisdiction  with 
these,  or  else  a  superintendency  over  them,(A:)  and  are  bound  by  the  statute  19 
Geo.  in.  c.  70  to  give  assistance  to  such  of  them  as  are  courts  of  record,  by 
issuing  writs  of  execution,  where  the  person  or  effects  of  the  defendant  are  not 
within  the  inferior  jurisdiction :  and  that  the  proceedings  in  these  special  courtn 
ought  to  be  according  to  the  course  of  the  common  law,  unless  otherwise 
ordered  by  parliament;  for  though  the  king  may  erect  new  courts,  yet  he 
cannot  alter  the  established  course  of  law. 

But  there  is  one  species  of  courts,  constituted  by  act  of  parliament,  in  the  city 

JK)  1  8liL  loo.  I*)  «  Bnlitr.  188. 

•)  J«nk.  7L    DyvenuU  d$i  wttrta,  tit  hank  li  roy.   1        (<)  Doddridge,  Hist.  ctConw.  M. 
lW  '#-«-*  ^^  j^^  ^^j^^  ^  ^j^^  j^  London  we  tli»  MUertgV  camrU. 

(«)  Bco.  Abr.  tit.  tnvr,  li,  101.  DfttJ%  63.  4  IiMt.  38, 214|     hoIdeD  before  their  fteward  or  Judge,  from  wbich  a  writ  off 

Hg.  error  llee  to  the  oourt  qf  kuaHngt^  before  the  mayor,  r^ 

1  Sid.  02.  OOTder,  and  eherUh,  ead  ftom  thraoe  to  joetioee  unpolntad 

Cko.  Jee.  64ft.  hy  the  king*!  oommieiloii,  who  need  to  fit  Id  the  church  of 

4  iMt  282.  St.  Martin  le  Grand,  (F.  N.  B.  32;)  and  fixxn  the  Jwlgment 

flee  thia  at  length  In  4  Iwt.  VL  of  thoee  jnstloea  a  writ  of  error  Uee  inunediatp|y  to  the 

>4Inet.28L  hooaeaftorda. 

IUd.230.  (*)  Balk.  144^ » 
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of  London,  and  other  trading  and  populous  distrlci^,  which  in  their  proceedings 
60  vary  from  the  coarse  of  common  law  that  they  may  deserve  a  more  par- 
ticular consideration.  I  mean  the  courts  of  requests,  or  courts  of  conscience, 
for  the  recovery  of  small  debts.*  The  first  of  these  was  established  in  London, 
so  early  as  the  reign  of  Henry  the  Eighth,  by  an  act  of  their  common  council ; 
which,  however,  was  certainly  insufficient  for  that  purpose  and  illegal,  till  con- 
firmed by  statute  3  Jac.  I.  c.  15,  which  has  since  been  explained  and  amended 
by  statute  14  Greo.  U.  c.  10.^  The  constitution  is  this :  two  aldeinnen,  and  four 
commoners,  sit  twice  a  week  to  hear  all  causes  of  debt  not  exceeding  the 
valoe  of  forty  shillings ;  which  they  examine  in  a  summary  way,  by  the  oath  of 
the  parties  or  other  witnesses,  and  make  such  order-  therein  as  is  consonant  to 
equity  and  good  conscience.  The  time  and  expense  of  obtaining  this  summaiy 
redress  are  very  inconsiderable,  which  make  it  a  great  benefit  to  trade ;  and 
thereupon  divers  trading  towns  and  other  districts  have  obtained  acts  of  par- 
liament, for  establishing  in  them  courts  of  conscience  upon  nearly  the  same  plan 
as  that  in  the  city  of  London." 

*The  anxious  desire  that  has  been  shown  to  obtain  these  several  acts,  rn^Qo 
proves  clearly  that  the  nation  in  general  is  truly  sensible  of  the  great  in-  *- 
convenience  arising  from  the  disuse  of  the  antient  county  and  hundred  courts; 
wherein  causes  of  this  small  value  were  always  fbrmerlv  decided,  with  very  little 
trouble  and  expense  to  the  parties.  But  it  is  to  be  feared,  that  the  general  remedy 
which  of  late  hath  been  principally  applied  to  this  inconvenience  (the  erecting 
these  new  jurisdictions)  may  itself  be  attended  in  time  with  very  ill  conso* 
quences :  as  the  method  of  proceeding  therein  is  entirely  in  derogation  of  the 
common  law  -,  as  their  large  discretionary  powers  create  a  petty  tyranny  in  a  set 
of  standing  commissioners;  and  as  the  disuse  of  the  trial  by  jury  may  tend  to 
estrange  the  minds  of  the  people  from  that  valuable  prerogative  of  Englishmen^ 
which  has  already  been  more  than  sufficiently  excluded  in  many  instances.  How 
much  rather  is  it  to  be  wished,  that  the  proceedings  in  the  county  and  hundred 
c-ourts  could  again  be  revived,  without  ourdening  the  freeholders  with  too  fre« 

Iuont  and  tedious  attendances;  and  *at  the  same  time  removing  the  p^^^n 
elays  that  have  insensibly  crept  into  their  proceedings,  and  the  power  *- 
that  either  party  have  of  transferring  at  pleasure  their  suits  to  the  courts  at 
Westminster !  And  we  may  with  satisfaction  observe,  that  this  experiment  has 
been  actually  tried,  and  has  succeeded,  in  the  populous  county  of  Middlesex ; 
which  might  serve  as  an  example  for  others.  For  by  statute  23  Geo.  II.  c.  33,  it 
is  enacted,  1.  That  a  special  countv-court  should  be  held,  at  least  once  a  month, 
in  every  hundred  of  the  county  of  Middlesex,  by  the  county-clerk.  2.  That  twelve 
freeholders  of  that  hundred,  qualified  to  serve  on  juries,  and  struck  by  the 
sheriff,  shall  be  summoned  to  appear  at  such  court  by  rotation ;  so  as  none  shall 
be  summoned  oflener  than  once  a  year.  3.  That  in  all  causes  not  exceeding  the 
value  of  forty  shillings,  the  county-cleric  and  twelve  suitors  shall  proceed  in  a 
summary  way,  examining  the  parties  and  witnesses  on  oath,  without  the  formal 
process  antiently  used ;  and  shall  make  such  order  therein  as  they  shall  judge 
agreeable  to  conscience.  4.  That  no  plaints  shall  be  removed  out  of  this  court 
bv  any  process  whatsoever ;  but  the  determination  herein  shall  be  final.  5.  That 
if  any  action  be  brought  in  any  of  the  superior  courts  against  a  person  resident 
in  Middlesex,  for  a  debt  or  contract,  upon  the  trial  whereof  the  jury  shall  find 
less  than  40«.  damages,  the  plaintiff  shall  recover  no  costs,  but  shall  pay  the 


*  See  all  the  acts  and  cases  thereon»  relating  to  courts  of  requests,  ably  oolleoted  in 
Udd's  Prao.  8  ed.  989  to  996.— Chitty. 

V  The  act  is  stUl  farther  extended  by  the  39  &  40  Qeo.  III.  o.  104.  See  Tidd's  Frao. 
8  ed.  989.— Ohittt. 

*  By  the  25  Greo.  III.  o.  45  and  26  Geo.  III.  o.  38»  no  debtor  or  defendant,  in  any  oourt 
for  the  recovery  of  small  debts,  where  the  debt  does  not  exceed  20s.,  shall  be  committed 
to  prison  for  more  than  twenty  days,  and  if  the  debt  does  not  exceed  40«.,  for  more  than 
forty  days,  unless  it  be  proved  to  the  satisfaction  of  the  court  that  he  has  money  or 
goods  which  he  fraudulently  conceals ;  and  in  the  first  case  the  imprisonmeiit  may  be 
extended  to  thirty  days,  and  in  the  latter  to  sixty. 

&9 
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defendant  doable  costs ;  unless  upon  some  special  circumstances,  to  be  certified 
by  the  judge  who  tried  it.  6.  Lastly,  a  table  of  very  moderate  fees  is  prescribed 
and  set  down  in  the  act ;  which  are  not  to  be  exceeded  upon  any  account  what- 
soever. This  is  a  plan  entirely  agreeable  to  the  constitution  and  genius  of  the 
nation ;  calculated  to  prevent  a  multitude  of  vexatious  actions  in  the  superior 
courts,  and  at  the  same  time  to  give  honest  creditors  an  opportunity  of  reco- 
vering small  sums  j  which  now  they  are  frequently  deterred  from  by  the  expense 
of  a  suit  at  law;  a  plan  which,  one  would  think,  wants  only  to  be  generally 
known,  in  order  to  its  universal  reception. 

X  There  is  yet  another  species  of  private  courts,  which  I  must  not  pass  over 
in  silence:  viz,,  the  chancellor's  courts  in  the  two  universities  of  England.* 
Which  two  learned  bodies  enjoy  the  sole  jurisdiction,  in  exclusion  of  the  King's 
*84  T  *^^'^"^>  ^^®^  *^  ^^^1  actions  and  suits  whatsoever,  when  a  scholar  or  pri\a- 
•J  leged  person  is  one  of  the  parties ;  excepting  in  such  cases  where  the  right 
of  freehold  is  concerned.  And  these  by  the  university  charter  they  are  at 
liberty  to  try  and  determine,  either  according  to  the  common  law  of  the  land, 
or  according  to  their  own  local  customs,  at  their  discretion ;  which  has  generally 
led  them  to  carry  on  their  process  in  a  course  much  conformed  to  the  civil  law, 
for  reasons  sufficiently  explained  in  a  former  book.(0 

These  privileges  were  granted,  that  the  students  might  not  be  distracted  fh)m 
their  studies  by  legal  process  from  distant  courts,  and  other  forensic  avocations. 
And  privileges  of  this  kind  are  of  very  high  antiquity,  being  generally  enjoyed 
by  all  foreign  universities  as  well  as  our  own,  in  consequence  (I  apprehend)  of 
a  constitution  of  the  emperor  Frederick,  a.d.  1158.(m)  But  as  to  England  in 
particular,  the  oldest  charter  that  I  have  seen,  containing  this  grant  to  the  uni- 
versity of  Oxfbrd,  was  28  Hen.  III.  a.d.  1244.  And  the  same  privileges  were 
confirmed  and  enlarged  by  almost  every  succeeding  prince„down  to  Henry  the 
Eighth ;  in  the  fourteenth  year  of  whose  reign  the  largest  and  most  extensive 
charter  of  all  was  granted.  One  similar  to  which  was  afterwards  granted  to 
Cambridge  in  the  third  year  of  queen  Elizabeth.  But  yet,  notwithstanding 
these  charters,  the  privileges  granted  therein,  of  proceeding  in  a  course  different 
from  the  law  of  the  land,  were  of  so  high  a  nature  that  they  were  held  to  be 
invalid ;  for  though  the  king  might  erect  new  courts,  yet  he  could  not  alter  the 
course  of  law  by  nis  letters-patent.  Therefore  in  the  reign  of  queen  Elizabeth 
an  act  of  parliament  was  obtained,(n)  confirming  all  the  charters  of  the  two 
universities,  and  those  of  14  Hen.  YIII.  and  3  Eliz.  by  name.  Which  blessed  act, 
as  Sir  Edward  Coke  entitles  it,(o)  established  this  high  privilege  without  any 

m  Book  L  iBtrod.  J  L  (•)  13  EUs.  o.  W. 

(»)  Oxi.  4,  M.  18.  M  4  Inst.  227. 

*  As  the  object  of  the  privilege  is  that  students  and  others  connected  with  the  uni- 
versities should  not  be  distracted  from  the  studies  and  duties  to  be  there  performed,  the 
party  proceeded  against  must  in  general  be  a  resident  member  of  the  university,  and 
that  fact  must  be  expressly  sworn,  or  be  collected  from  the  affidavit.  The  privilege  of 
Cambridge  differs  from  that  of  Oxford :  in  the  former  it  only  extends  to  causes  of  actieo 
accruing  in  the  town  and  its  suburbs ;  but  in  Oxford  it  extends  to  all  personal  causes 
arising  anywhere.  R.  T.  Hardw.  241.  2  Wils.  406.  Bac.  Abr.  Universities.  The  claim 
of  conusance  must  l)e  made  in  due  form  and  in  due  time.  2  Wils.  406.  Claim  of  con- 
usance of  an  action  of  trespass,  brought  in  King's  Bench  against  a  resident  member  of  the 
university  of  Cambridbe,  for  a  cause  of  action  verified  by  affidavit  not  to  have  arisen  within 
the  town  and  suburbs  of  Cambridge,  was  allowed  upon  the  claim  of  the  vice-chancellor 
on  behalf  of  the  chancellor,  masters,  and  scholars  of  the  university,  entered  on  the  roll 
in  due  form,  setting  out  their  jurisdictions  under  charters  confirmed  by  statute,  and 
averring  that  the  cause  of  action  arose  within  such  jurisdiction.  12  East,  12.  And  claim 
of  conusance  by  the  university  of  Oxford  waB  allowed  in  an  action  of  trespass  in  Kind's 
Bench  against  a  proctor,  a  pro-proctor,  and  ■  the  marshal  of  the  universitv,  though  the 
affidavit  of  the  latter,  describing  him  as  of  a  parish  in  the  suburbs  of  Oxford,  only  verified 
that  he  then  was,  and  had  been  for  the  last  fourteen  years,  a  common  servant  of  the 
university,  called  marshal  of  the  university,  and  that  he  was  sued  for  an  act  done  by  him 
In  the  discharge  of  his  duty,  and  in  obedience  to  the  orders  of  the  other  two  defendants, 
without  stating  that  he  resided  within  the  university,  or  was  matriculated.  15  East,  634 
— Chittt. 
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doubt  or  oppofl.tion:(|))  or,  as  Sir  Matthew  B[ale(g)  veiy  fully  expresses  the 
Benee  *of  the  common  law  and  the  operation  of  the  act  of  parliament,  ^^^^ 
"  although  king  Henry  the  Eighth,  14  A,  B.  suiy  granted  to  the  university  •■ 
a  liberal  charter,  to  proceed  according  to  the  use  of  the  university ;  viz.,  by  a 
course  much  conformed  to  the  civil  law,  yet  that  charter  had  not  been  sufficient 
to  have  warranted  such  proceedings  without  the  help  of  an  act  of  parliament. 
And  therefore  in  13  Eliz.  an  act  passed,  whereby  that  charter  was  in  effect 
enacted ;  and  it  is  thereby  that  at  this  day  they  have  a  kind  of  civil-law  pro- 
cedure, even  in  matters  that  are  of  themselves  of  common-law  cogniEance, 
where  either  of  the  parties  is  privileged." 

This  privilege,  so  far  as  it  relates  to  civil  causes,  is  exercised  at  Oxford  in  the 
chancellor's  court ;  the  judge  of  which  is  the  vice^hancellor,  his  deputy  or  as- 
sessor. From  his  sentence  an  appeal  lies  to  delegates  appointed  by  the  congre- 
gaticn;  from  thence  to  other  delegates  of  the  house  of  convocation;  and  if  they 
all  three  concur  in  the  same  sentence  it  is  final  at  least  by  the  statutes  of  the 
aniver8ity,(r)  according  to  the  rule  of  the  civil  law.(«)  JBut,  if  there  be  any 
discordance  or  variation  in  any  of  the  three  sentences,  an  appeal  lies  in  the  last 
resort  to  judges  delegates  appointed  by  the  crown  under  the  great  seal  in 
chancery. 

I  have  now  gone  through  the  several  species  of  private,  or  special,  courts,  of 
the  greatest  note  in  the  kingdom,  instituted  for  the  local  redress  of  private 
wrongs ;  and  must,  in  the  close  of  all,  make  one  general  observation  from  Sir 
Edward  Goke:(^)  that  these  particular  jurisdictions,  derogating  from  the  gene- 
ral jurisdiction  of  the  courts  of  common  law,  are  ever  strictly  restrained,  and 
cannot  be  extended  f\urther  than  the  express  letter  of  their  privileges  will  most 
explicitly  warrant 


CHAPTER  VII. 
OP  THE  COGNIZANCE  OP  PRIVATE  WRONGS. 

♦Wb  now  proceed  to  the  co^izance  of  private  wrongs;  that  is,  to  con-    ^^, 
aider  in  which  of  the  vast  variety  of  courts,  mentioned  in  the  three  pre-    L 
ceding  chapters,  every  possible  injury  that  can  be  offered  to  a  man's  person  or 
property  is  certain  of  meeting  with  redress. 

The  authority  of  the  several  courts  i  f  private  and  special  jurisdiction,  or  of 
what  wrongs  such  courts  have  cognizaa^ce,  was  necessarily  remarked  as  those 
respective  tribunals  were  enumerated,  and  therefore  need  not  be  here  again 
repeated ;  which  will  confine  our  present  inquiry  to  the  cognizance  of  civil 
injuries  in  the  several  courts  of  public  or  general  jurisdiction.  And  the  order 
in  which  I  shall  pursue  this  inquiry  will  be  by  showing :  1.  What  actions  may 
be  brought,  or  wnat  injuries  remeaied,  in  the  ecclesiastical  courts.  2.  What  in 
the  military.  8.  What  in  the  maritime.  And  4.  Wliat  in  the  courts  of  com* 
mon  law. 

And,  with  regard  to  the  three  first  of  these  particulars,  I  must  be^  leave  not 
BO  much  to  consider  what  hath  at  any  time  been  claimed  or  pretended  to  belong 
to  their  jurisdiction,  by  the  officers  and  judges  of  those  respective  courts ;  but 
what  the  common  law  allows  and  permits  to  oe  so.  For  these  eccentrical  tribu- 
nals, (which  are  principally  guided  by  the  rules  of  the  imperial  and  canon 
laws,)  as  they  subsist  and  are  ^admitted  in  England,  not  by  any  ri^ht  of  j-^am 
their  own,(a^  but  upon  bare  sufferance  and  toleration  from  the  municipal  ^ 
laws,  must  nave  recourse  to  the  laws  of  that  country  wherein  they  are  thus 
adopted,  to  be  informed  how  far  their  jurisdiction  extends,  or  what  causes  are 
permitted,  and  what  forbidden,  to  be  discussed  or  drawn  in  question  before  them. 

a)Jfliilc.CeBt9;pL88;08Bt.S»pl.88.   Hudr.SOA.  God-  (•)  OnL  7»  70, 1. 

Mt  atU.  (•)  2  Inst  648. 

mHirt.aL.88.  (•)S6ebookLiBtTod.|l. 
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It  matters  not  therefore  what  the  pandects  of  Justinian,  or  the  decretalb  of 
Gregory,  have  ordained.  They  are  here  of  no  more  intrinsic  authority  than  tha 
laws  of  Solon  and  Lycurgos :  curious  perhaps  for  their  antiquity,  respectable  for 
their  equity,  and  frequently  of  admirable  use  in  illustrating  a  point  of  histoiy. 
19 or  is  it  at  all  material  in  what  light  other  nations  may  consider  this  matter  of 
jurisdiction.  Every  nation  must  and  will  abide  by  its  own  municipal  laws; 
which  various  accidents  conspire  to  render  different  in  almost  every  country  in 
Europe.  We  permit  some  kinds  of  suits  to  be  of  ecclesiastical  cognizance,  whioh 
other  nations  have  referred  entirely  to  the  temporal  courts;  as  concerning  wills 
and  successions  to  intestates'  chattels;  and  perhaps  we  may  in  our  turn  prohibit 
them  from  interfering  in  some  controversies,  which  on  the  continent  may  he 
looked  upon  as  merely  spiritual.  In  short,  the  conmion  law  of  England  is  the 
one  uniK>rm  rule  to  determine  the  Jurisdiction  of  our  courts :  and,  if  any  tri- 
bunals whatsoever  attempt  to  exceed  the  limits  so  prescribed  them,  the  Kings's 
courts  of  common  law  may  and  do  prohibit  them ;  and  in  some  cases  pumsk 
their  judges.(6) 

Having  premised  this  general  caution,  I  proceed  now  to  consider, 

1.  The  wrongs  or  injuries  cognizable  by  the  ecclesiastical  courts.  I  mean 
such  as  are  offered  to  private  persons  or  individuals  ;^  which  are  cognizable  by 
the  ecclesiastical  court,  not  for  reformation  of  the  offender  himself  or  party 
mjuringf  (^pro  salute  animce,  as  is  the  case  with  immoralities  in  general,  when 
unconnected  with  private  injuries,)  but  for  the  sake  of  the  party  injured,  to 
4(gQ-|  make  him  a  satisfaction  and  redress  for  Hhe  damage  wnich  he  has  sus- 
^  tained.  And  these  I  shall  reduce  under  three  general  heads ;  of  causes 
pecuniary,  causes  matrimonial,  and  causes  testamentary, 

1.  Pecuniary  causes,  cognizable  in  the  ecclesiastical  courts,  are  such  as  arise 
either  from  the  withholding  ecclesiastical  dues,  or  the  doing  or  neglecting  some 
act  relating  to  the  church,  whereby  some  damage  accrues  to  the  plaintiff; 
towards  obtaining  a  satisfaction  for  which  he  is  permitted  to  institute  a  suit  in 
the  spiritual  court. 

The  principal  of  these  is  the  subtraction  or  withholding  of  tithes  from  the 
parson  or  vicar,  whether  the  former  be  a  clergyman  or  a  lay  appropriator.(c) 
But  herein  a  distinction  must  be  taken :  for  the  ecclesiastical  courts  have  no 
jurisdiction  to  try  the  right  of  tithes  unless  between  spiritual  persons  ;(d)  but, 
m  ordinary  cases  between  spiritual  men  and  lay  men,  are  only  to  compel  the 
payment  of  them,  when  the  right  is  not  di8puted.(e)  By  the  statute,  or  rather 
writ,(/)  of  circumspecte  agatis,(g)  it  is  declared  that  the  court  Christian  shall  not 

(•)HaI.  Hi8t:aL.e.2.  (•)  3  Inai.  3M,  4Rft,  490. 

(•)  Stat.  '62  Hen.  VIII.  c  7.  (^)  See  Barrington,  123.    S  Pryn.  Rec.  886. 

(«0  2  llolL  Abr.  800, 810.    Bro,  Aht.  e.  JuritiHctinHy  B6.  (f)  ISEdw.  I.tt.  4,or  nttherO  Ldw.  II. 

^  See,  in  general,  Bao.  Abr.  tit.  Courts  Ecclesiastical,  D.  and  tit.  Slander;  Com.  Dig. 
Prohibition ;  where  see  G.  when  the  ecclesiastical  court  has  jurisdiction  and  when  not. 
The  ecclesiastical  court  has  no  jurisdiction  over  trusts ;  and  therefore,  where  a  partv 
jued  as  a  trustee  was  arrested  on  a  writ  de  contumace  capiendo,  the  court  of  King's  Bench 
discharged  him  out  of  custody.    1  B.  &  C.  655. 

Suits  for  dtfamation  may  he  added  to  the  three  heads  above  considered.    As  to  these  in 

feneral,  see  Bum,  Eccl.  L.  Defamation.  Com.  Dig.  Frohil^ition,  G.  14.  Bac.  Abr.  Slander, 
'.  U.  Stark  on  Slander,  32, 464.  Words  imputing  an  offence  merely  spiritual  are  not  in 
themselves  actionable  at  law,  unless  followed  by  special  damage,  and  the  party  slandered 
can  only  institute  a  suit  in  the  spiritual  court ;  and  though  the  law  discourages  suits  of 
this  kind,  vet  redress  for  the  insult  and  injury  is  not  denied.  2  Phil.  £c.  Cases,  106. 
W<yrds  which  impute  an  offence  merely  cognizable  in  a  spiritual  court  may  be  punished 
in  that  court,  as  calling  a  person  heretic,  adulterer,  fornicator,  whore,  £c. ;  but  if  the 
words  are  coupled  with  others  for  which  an  action  at  law  would  lie,  as  calling  a  woman 
a  whore  and  a  thief,  the  ecclesiastical  court  has  no  jurisdiction,  and  a  prohibition  lies. 
2  Boll.  Abr.  297.  1  Sid.  404.  3  Mod.  74.  1  Hagg.  Rep.  463,  in  notes.  So  a  suit  cannot 
be  instituted  in  the  spiritual  court  for  a  written  libel,  because  any  slander  of  a  person 
reiiuced  into  writing,  and  which  can  be  the  subject  of  any  proceeding,  is  actionable  or 
indictable.  Comb.  71.  Bac.  Abr.  Courts  Ecclesiastical,  D.  The  power  of  the  eccle- 
liastical  court  is  confined  to  the  infliction  of  per  ance  pro  oahde  ammm  and  awarding  costs, 
and  does  not  extend  to  the  awarding  damages  to  the  ix^jured  party.  4  Co.  20.  2  Inst 
^91  — Chittt. 
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be  prohibited  firom  holding  plea,  ^*si  rector  petat  versus  parochianos  oblanones  d 
decimas  debitoj  et  consuetas :  so  that  if  any  dispute  arises  whether  such  tithes 
be  due  and  accustamedf  this  cannot  be  determined  in  the  eoolesiastical  court,  but 
before  the  king's  court  of  the  common  law ;  as  such  question  affects  the  tem- 
poral inheritance,  and  the  determination  must  bind  the  real  property.  But 
where  the  right  does  not  come  into  question,  but  only  the  fact  whether  or  no 
the  tithes  allowed  to  be  due  are  really  subtracted  or  withdrawn,  this  is  a  tran- 
sient personal  injury,  for  which  the  remedy  may  properly  be  had  in  the  spiritual 
court ;  viz.,  the  recovery  of  the  tithes,  or  their  equivalent.  By  statute  2  &  8 
Edw.  VI.  c.  13,  it  is  enacted,  that  if  any  person  shall  carry  off  his  predial  tithes 
(vis.,  of  corn,  hay,  or  the  like)  before  the  tenth  part  *is  duly  set  forth,  p^tgo 
or  agreement  is  made  with  the  proprietor,  or  shall  willingly  withdraw  ^ 
his  tithes  of  the  same,  or  shall  stop  or  hinder  the  proprietor  of  the  tithes,  or  his 
deputy,  from  viewing  or  carrying  them  away;  such  offender  shall  pay  double  the 
value  of  the  tithes,  with  costs  to  be  recovered  before  the  ecclesiastical  judge,  ac» 
cording  to  the  king's  ecclesiastical  laws.  By  a  former  clause  of  the  same  statute, 
the  trSle  value  of  the  tithes,  so  subtracted  or  withheld,  may  be  sued  for  in  the 
temporal  courts,  which  is  equivalent  to  the  double  value  to  be  sued  for  in  the 
ecclesiastical.  For  one  may  sue  for  and  recover  in  the  ecclesiastical  courts  the 
tithes  themselves,  or  a  recompense  for  them,  by  the  antient  law;  to  which  the 
suit  for  the  double  value  is  superadded  by  the  statute.  But  as  no  suit  lay  in  the 
temporal  courts  for  the  subtraction  of  tithes  themselves,  therefore  the  statute 
gave  a  treble  forfeiture,  if  sued  for  there;  in  order  to  make  the  course  of  justice 
uniform,  by  giving  the  same  reparation  in  one  court  as  in  the  other.(A)'  How- 
ever, it  now  seldom  happens  that  tithes  are  sued  for  at  all  in  the  spiritual  court; 
for  if  the  defendant  pleads  any  custom,  modus^  composition,  or  other  matter 
whereby  the  right  of  tithing  is  called  in  question,  this  takes  it  out  of  the  juris- 
diction of  the  ecclesiastical  judges :  for  the  law  will  not  suffer  the  existence  of 
such  a  right  to  be  decided  by  the  sentence  of  any  single,  much  loss  an  eccle- 
siastical, judge ;  without  the  verdict  of  a  jury.  But  a  more  summary  method 
than  either  of  recovering  small  tithes  under  tne  value  of  40«.  is  given  by  statute 
7  &  8  W.  III.  c.  6,  by  complaint  to  two  justices  of  the  peace ;  and,  by  another 
statute  of  the  same  vear,  c.  34,  the  same  remedy  is  eztendivl  to  all  tithes  with- 
held by  Quakers  under  the  value  of  ten  pounds.' 

Another  pecuniary  injury,  cognizable  in  the  spiritual  courts,  is  the  non-pay 
ment  of  other  ecclesiastical  dues  to  the  clergy ;  as  pensions,  mortuaries,  compo- 
sitions, offerings,  and  whatsoever  falls  under  the  denomination  of  surplice-fees, 
for  marriages  or  other  ministerial  offices  of  the  church  :  all  which  inj  nines  are 
redressed  by  a  decree  for  their  actual  ^payment.  Besides  which,  all  rn^QQ 
offerings,  oblations,  and  obventions  not  exceeding  the  value  of  4:0s,  may  ^ 
be  recovered  in  a  summary  way  before  two  justices  of  the  peace.^t)  ^But  care 
must  be  taken  that  these  are  real  and  not  imaginary  dues ;  for,  ii  they  be  con« 

(*)aiiiat260.  (i)8tiU.7ik8W.m.e.6b 

'  ThiB  f  t^tate  enactfi  that  every  person  shall  justly  divide,  set  out,  yield,  and  pay  all 
manner  of  predial  tithes  in  such  manner  as  they  have  been  of  riffht  yielded  and  paid 
within  forty  vears,  or  of  right  or  custom  ought  to  have  been  paid,  oefore  the  making  of 
that  act,  under  the  forfeiture  of  treble  value  of  the  tithes  so  carried  away ;  and  in  an 
action  upon  this  statute,  in  which  the  declaration  stated  that  the  tithes  were  within 
forty  years  before  the  statute  yielded  and  payable,  and  yielded  and  paid,  it  was  held 
that  eridefice  that  the  land  had  been,  as  far  as  any  witness  knew,  in  pasture,  and  that  it 
was  never  known  to  pay  in  predial  tithe,  was  not  sufficient  to  defeat  the  action.  The 
flame  action  might  also  be  supported  to  recover  tithes  of  lands  enclosed  out  of  wastes, 
which  never  paid  tithes  before.    Mitchell  vs.  Walker,  5  T.  R.  260.-^hristian. 

'  The  53  Geo.  III.  c.  127  ez^tends  the  jurisdiction  of  the  two  justices  to  tithes,  obla- 
tions, and  compositions,  of  the  value  of  10^. ;  and  in  respect  of  tithes  .and  church-rates, 
due  from  Quakers,  to  50^.,  see  statute  and  proceedings,  Bum,  J.,  lathes.  The  54  Geo. 
III.  a  68  extends  the  same  provisions  to  Ireland.-^uiTTT. 

It  is  hardly  necessary  to  observe  that  the  commutation  of  tithes,  under  the  provisiooB 
ot  the  statute  6  &  7  W.  IV.  c.  71  and  numerous  subsequent  statutes,  will  eventually  pu< 
an  end  to  all  suits  for  the  subtraction  of  tithes. — Stewart. 
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tmry  to  the  common  law,  a  prohibition  will  iesae  out  of  the  temporal  courts 
to  stop  all  suits  concerning  them.  As  where  a  fee  was  demanded  by  the 
minister  of  the  parish  for  the  baptism  of  a  child,  which  was  administered  in 
another  place  ;(y)  this,  however  authorized  hy  the  canon,  is  contrary  to  common 
right :  for  of  common  right,  no  fee  is  due  to  the  minister  even  for  performing 
such  branches  of  his  duty,  and  it  can  only  be  supported  by  a  special  custom  ;(/r) 
but  no  custom  can  support  the  demand  of  a  fee  without  performing  them  at 

Yorfees  also,  settled  and  acknowledged  to  be  due  to  the  officers  of  the  eccle- 
siastical courts,  a  suit  will  lie  therein :  but  not  if  the  riaht  of  the  fees  is  at  all 
disputable;  for  then  it  must  be  decided  by  the  common  law.(Q  It  is  also  said, 
that  if  a  curate  be  licensed,  and  his  salary  appointed  by  the  bishop,  and  he  be 
not  paid,  the  curate  has  a  remedv  in  the  ecclesiastical  court  ;(m)  but,  if  he  be 
not  licensed,  or  hath  no  such  salary  appointed,  or  hath  made  a  special  agree- 
ment with  the  rector,  he  must  sue  for  a  satisfaction  at  common  law  ;(n)  either  by 
proving  such  special  agreement,  or  else  by  leaving  it  to  a  jury  to  give  damages 
upon  a  qtuintum  meru%  that  is,  in  consideration  of  what  he  reasonably  deserved 
in  proportion  to  the  service  performed. 

Under  this  head  of  pecuniary  injuries  may  also  be  reduced  the  several  mat- 
ters of  spoliation,  dilapidations,  and  neelect  of  repairing  the  church  and  things 
thereunto  belonging ;  for  which  a  satisfaction  may  be  sued  for  in  the  eccle- 
siastical court. 

Spoliation  is  an  injury  done  by  one  clerk  or  incumbent  to  another,  in  taking 
*911  ^^^  fruits  of  his  benefice  without  any  *right  thereunto,  but  under  a  pre* 
^  tended  title.  It  is  remedied  by  a  decree  to  account  for  the  profits  so 
taken.  This  injury,  when  the  jus  patronatus  or  right  of  advowson  does  not 
come  in  debate,  is  cognizable  in  the  spiritual  court  :'as  if  a  patron  first  presents 
A.  to  a  benefice,  who  is  instituted  and  inducted  thereto;  and  then,  upon  pretence 
of  a  vacancy,  the  same  patron  presents  B.  to  the  same  living,  and  he  also  ob- 
tains institution  and  induction.  Kow,  if  the  fact  of  the  vacancy  be  disputed, 
then,  that  clerk  who  is  kept  out  of  the  profits  of  the  living,  whichever  it  be, 
may  sue  the  other  in  the  spiritual  court  for  spoliation,  or  taking  the  profits  of 
his  benefice.  And  it  shall  there  be  tried,  whether  the  living  were  or  were  not 
vacant :  upon  which  the  validity  of  the  second  clerk's  pretensions  must  de^ 
pend.(o)  But  if  the  right  of  patronage  comes  at  all  into  dispute,  as  if  one 
patron  presented  A.,  and  another  patron  presented  B.,  there  the  ecclesiastical 
court  hath  no  cognizance,  provided  the  tithes  sued  for  amount  to  a  fourth  part 
of  the  value  of  the  living,  but  may  be  prohibited  at  the  instance  of  the  patron 
by  the  king's  writ  of.  imlicavit(p)  So  also  if  a  clerk,  without  any  colour  of 
title,  ejects  another  from  his  parsonage,  this  injury  must  be  redressed  in  the 
temporal  courts :  for  it  depends  upon  no  question  determinable  by  the  spiritual 
law,  (as  plurality  of  benefices  or  no  plurality,  vacancy  or  no  vacancy,)  but  is 
merely  a  civil  injury. 

For  dUapidationSy  which  are  a  kind  of  ecclesiastical  waste,  either  voluntary, 
by  pulling  down ;  or  permissive,  by  suffering  the  chancel,  parsonage-house,  and 
other  buildings  thereunto  belonging,  to  decay;  an  action  also  lies,  either  in  the 
spiritual  court  by  the  canon  law,  or  in  the  courts  of  common  law,(^)  and  it  may 
be  brought  by  the  successor  against  the  predecessor,  if  living,  or,  if  dead,  then 
aeainst  his  executors.  It  is  also  said  to  be  good  cause  of  deprivation,  if  the 
bishop,  parson,  vicar,  or  other  ecclesiastical  person,  dilapidates  the  buildings,  or 
^21  ^^^  down  timber  growing  on  the  patrimony  of  "^the  church,  unless  for 
^  necessary  repairs  :(r)  and  that  a  wnt  of  prohibition  will  also  lie  against 
him  in  the  courts  of  common  law.(«)  By  statute  13  Eliz.  o.  10,  if  any  spiritual 
person  makes  over  or  alienates  Lis  goods  with  intent  to  defeat  his  successors  of 


(0  Salk.  8S2. 

mibkL334.    LonllUTm. 4M^  1568.    fiti.tO. 

(l)  1  Veatr.  106. 

(•)  1  Barn,  EocL  Law,  4S8. 
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their  remedy  for  dilapidations,  the  succeBsor  shall  have  such  remedy  against 
the  alienee,  in  the  ecclesiastical  court,  as  if  he  were  the  executor  of  his  prede 
cessor.     And  by  statute  14  Eliz.  c.  11,  all  money  recovered  for  dilapidations 
shall  within  two  years  be  employed  upon  the  buildings  in  respect  whereof  it 
^as  recovered,  on  penalty  of  forfeiting  double  the  value  to  the  crown. 

As  to  the  neglect  of  reparations  of  the  church,  churchyard,  and  the  like,  the 
spiritual  court  nas  undoubted  cognizance  thereof  ;(^)  and  a  suit  may  be  brought 
therein  for  non-payment  of  a  rate  made  by  the  church-wardens  for  that  purpose. 
And  these  are  the  principal  pecuniary  injuries,  which  are  cognizable,  or  for 
which  suits  may  be  instituted,  in  ecclesiastical  courts. 

2.  Matrimonial  causes,  or  injuries  respecting  the  rights  of  marriage,  aro 
another,  and  a  much  more  undisturbed,  branch  of  the  ecclesiastical  jurisdiction 
Though  if  we  consider  marriages  in  the  light  of  mere  civil  contracts,  they  d^ 
not  seem  to  be  properly  of  spiritual  cognizance. (t«)  But  the  Eomanists  having 
very  early  converted  this  contract  into  a  holy  sacramental  ordinance,  th^ 
church  of  course  took  it  under  her  protection,  upon  the  division  of  the  tw« 
jurisdictions.  And  in  the  hands  of  such  able  politicians,  it  soon  became  an 
engine  of  great  importance  to  the  papal  scheme  of  a  universal  monarchy  over 
Christendom.  The  numberless  canonical  impediments  that  were  invented,  and 
occasionally  dispensed  with,  by  the  holy  see,  not  only  enriched  the  coflfers  of 
the  church,  but  gave  it  a  vast  ascendant  over  princes  of  all  denominations ; 
whose  marriages  were  sanctified  or  reprobated,  their  issue  legitimated  or  bas- 
tardized, and  the  succession  to  their  tlurones  established  or  rendered  precarious^ 
according  ^to  the  humour  or  interest  of  the  reigning  pontiff:  besides  a  r^cno 
thousandnice  and  difficult  scruples,  with  which  the  cTergv  of  those  ages  ^ 
puzzled  the  understandings,  and  loaded  the  consciences  of  the  inferior  orders  of 
the  \&ity ;  and  which  could  onlv  be  unravelled  and  removed  by  these  their 
spiritual  guides.  Yet,  abstracted  from  this  universal  influence,  which  affords 
so  good  a  reason  for  their  conduct,  one  might  otherwise  be  led  to  wonder  that 
the  same  authority,  which  enjoined  the  strictest  celibacy  to  the  priesthood, 
should  think  them  the  proper  judges  m  causes  between  man  and  wife.  These 
causes  indeed,  partly  from  the  nature  of  the  injuries  complained  of,  and  partly 
from  the  clerical  method  of  treating  them,(i;)  soon  became  too  gross  for  the 
modesty  of  a  lay  tribunal.  And  causes  matrimonial  ai*e  now  so  peculiarly  eccle« 
siastical  that  the  temporal  courts  will  never  interfere  in  controversies  of  this 
kind,  unless  in  some  particular  cases.  As  if  the  spiritual  court  do  proceed  to 
call  a  marriage  in  question  after  the  death  of  either  of  the  parties ;  this  the 
courts  of  common  law  will  prohibit,  because  it  tends  to  bastardize  and  disinherit 
the  issue ;  who  cannot  so  well  defend  the  marriage,  as  the  parties  themselves, 
when  both  of  them  living,  might  have  done.(u;) 

Of  matrimonial  causes,  one  of  the  first  and  principal  is,  1.  Causa  jactitationU 
matrimonii;  when  one  of  the  parties  boasts*  or  gives  out  that  he  or  she  is 
married  to  the  other,  whereby  a  common  reputation  of  their  matrimony  may 
ensue.  On  this  ground  the  party  injured  may  libel  the  other  in  the  spiritual 
court ;  and,  unless  the  defenaant  undertakes  and  makes  out  a  proof  of  the  actual 
marriage,  he  or  she  is  enjoined  perpetual  silence  upon  that  head ;  which  is  the 
only  remedy  the  ecclesiastical  courts  can  give  for  this  injury.*    2.  Another 

SOhrxmgpttU  c^fati$.    5  Rep.  60b  langnago  are  thow  written  1^  the  popUh  dergy  on  tlM 

Warb.  AUiaaoe^  178.  nitjects  of  matrimony  and  dhroroe. 

Borne  at  the  iinimreet  books  that  are  extant  in  any        (•)Init.  614. 

*  But  the  boasting  must  be  malicious;  for  wh^re  lord  Hawke  had  permitted  the  party 
ic  MBume  herself  to  be  lady  Hawke  in  his  presence  and  had  introduced  and  acknow- 
ledged her  to  be  clothed  with  that  character,  the  court  dismissed  the  suit.  Lord  Hawke 
«t.  Corri,  2  Dr.  Hagg.  220.— Chitty. 

*It  is  not  enough  for  the  maintenance  of  this  suit  that  one  party  falselj^  "boasta  9r 
gives  out  that  he  or  she  is  married  to  the  other :"  the  boasting  must  be  malicious  as  well 
as  false.  In  the  case  of  Lord  Hawke  vs,  Corri,  the  learned  judge,  in  stating  the  defences 
which  may  be  made  to  such  a  suit,  says,  *'  A  third  defence  of  more  rare  occurrence  is  thai 
though  no  marriage  has  passed,  yet  the  pretension  was  fully  authorized  by  the  complain- 
ant ;  and  therefore,  though  the  representation  is  false,  yet  it  is  not  maliciouB.  and  cannot 
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fipecies  of  matrimonial  cauBes  was,  when  a  party  contracted  to  another  brought 
a  suit  in  the  eccleBiustical  court  to  compel  a  celebration  of  the  marriage  in  pur« 
saance  of  snch  contract ;  but  this  branch  of  causes  is  now  cut  off  entirely  by 
»q4i  ^^®  ^^^  ^^^  preventing  clandestine  marriages,  26  Greo.  II.  *c.  83,  which 
-*  enacts,  that  for  the  future  no  suit  shall  be  had  in  any  ecclesiastical  court, 
to  compel  a  celebration  of  marriage  in  facie  ecclmce,  for  or  because  of  any  con- 
tract of  matrimony  whatsoever.  3.  The  suit  for  restitution  of  conjugal  rights  is  also 
another  species  of  matrimonial  causes :  which  is  brought  whenever  either  tlie 
husband  or  wife  is  guilty  of  the  injury  of  subtraction,  or  lives  separate  from  tho 
other  without  any  sufficient  reason ;  in  which  case  the  ecclesiastical  jurisdiclion 
will  compel  them  to  come  together  a^ain,  if  either  party  be  weak  enough  to 
desire  it,  contrary  to  the  inclination  of  the  other.  4.  Divorces  also,  of  which, 
and  their  several  distinctions,  we  treated  at  large  in  a  former  book,(ir)  are  causes 
thoroughly  matrimonial,  and  cognizable  by  the  ecclesiastical  judge.  If  it  be- 
comes improper,  through  some  supervenient  cause  arising  ex  post  factOy  that  the 
parties  should  live  together  any  longer ;  as  through  intolerable  cruelty,*  adul- 
tery, a  perpetual  disease,  and  the  Tike  ;^  this  unfitness  or  inability  for  the 
marriage  state  may  be  looked  upon  as  an  injury  to  the  sufPering  party ;  and  for 
this  the  ecclesiastical  law  administers  the  remedy  of  separation,  or  a  divorce  a 
mensa  et  thoro.  But  if  the  cause  existed  previous  to  the  marriage,  and  was  such 
a  one  as  rendered  the  marriage  unlawful  ah  initio,  as  consanguinity,  corporal 
imbecility,  or  the  like ;  in  this  case  the  law  looks  upon  the  marriage  to  have 
been  always  null  and  void,  being  contracted  in  fraudem.  legis,  and  decrees  not 
only  a  separation  from,  bed  and  board,  but  a  vinculo  matrimonii  itself.  5.  The 
last  species  of  matrimonial  causes  is  a  consequence  drawn  fVom  one  of  the  species 
of  divorce,  that  a  mensa  et  thoro ;  which  is  the  suit  for  alimony,  a  term  which 
signifies  maintenance :  which  suit  the  wife,  in  case  of  separation,  may  have 
against  her  husband,  if  he  neglects  or  refhses  to  make  her  an  allowance  suitable 
to  their  station  in  life.  This  is  an  injury  to  the  wife,  and  the  court  Christian 
will  redress  it  by  assigning  her  a  competent  maintenance,  and  compelling  the 
husband  by  ecclesiastical  censures  to  pay  it.  But  no  alimony  will  be  assigned 
in  case  of  a  divorce  for  adultery  on  her  part ;  for  as  that  amounts  to  a  forfeiture 
4dd1  of  her  *dower  after  his  death,  it  is  also  a  sufficient  reason  why  she  should 
-1  not  be  partaker  of  his  estate  when  living. 
8.  Testamentaiy  causes  are  the  only  remaining  species  belonging  to  the  eccle- 
Mastical  jurisdiction;*  which,  as  they  are  certainly  of  a  mere  temporal  na- 

(•)  Book  L  eh.  16. 

be  oomplained  of  as  such  by  the  party  who  has  denounced  it.''    In  that  case,  such  a 
defence  having  been  fully  made  out,  the  court  dismlBsed  the  suit.  2  Haggard's  Rep.  280. 

— COLERIDQS. 

*  We  have  seen  in  tho  first  book,  pages  440,  441,  that  it  is  stated  that  a  divorce  a  meMa 
€t  thoro,  when  marriage  is  just  and  lawful  ah  initio^  is  only  allowed,  for  some  supervenient 
(lause,  when  it  has  become  improper  or  impossible  for  the  parties  to  live  together,  and 
that  intolerable  ill  temper  was  there  considered  to  be  a  sufficient  cause, — a  position  which, 
it  was  submitted  by  the  editor,  was  not  tenable.  Upon  this  interesting  subject  the 
ireader  is  referred  to  the  eloquent  decisions  of  Sir  William  Scott,  from  which  it  will 
appear  that  a  husband  or  a  wife  may  sustain  a  suit  for  a  divorce  on  the  sround  of  cruelty, 
even  in  a  single  instance,  when  it  reallv  endangers  life,  limb,  or  health,  and  that  even 
words  menacing  such  danger  are  sumcient  ground;  but  that  mere  insult,  irritation, 
coldness,  unkindness,  ill  temper,  or  even  desertion,  is  not  alone  a  sufficient  ground  for  a 
divorce.  Evans  vs.  Evans,  1  Hagg.  Rep^  36,  364,  409,  458.  2  id.  154,  158.  2  Phil.  £c.  C. 
132.— Chittt. 

*  It  has  been  determined  by  the  court  of  delegates  that  the  public  infamy  of  the  bus* 
band,  arising  from  a  judicial  conviction  of  an  attempt  to  commit  an  unnatural  crime,  is 
a  sufficient  cause  for  the  ecclesiastical  courts  to  decree  a  separation  a  menaa  ei  thoro.   Feb 
1794.~Chri8tian. 

*  Com.  Dig.  Prohibition,  G.  16.  Although  the  ecclesiastical  courts  have  by  length  of 
lime  acquired  the  original  jurisdiction  in  rebus  testamentariiSf  courts  of  equity  have  never- 
theless obtained  a  concurrent  jurisdiction  with  them  in  determinations  upon  personal 
bequests,  as  relief  in  those  cases  is  generally  dependent  upon  a  discovery  and  an  account 
nf  assets.    And  an  executor  being  considered  a  trustee  for  the  several  legatees  named  in 
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tiLre,(y)  may  seem  at  first  view  a  little  oddly  ranked  among  matters  of  \  dptritaal 
cognizance.  And  iudeeil  Tas  was  in  some  degree  observed  in  a  former  book,)rz) 
they  were  originally  cociii^able  in  the  kin^s  courts  of  common  law,  viz.,  tni» 
county-courts  ;(a)  and  afterwards  transferred  to  the  jurisdiction  of  the  church, 
by  the  favour  of  the  crown,  as  a  natural  consequence  of  granting  to  the  bishops 
the  administration  of  intestates'  effects. 

(w)  Wartmrt  AUiaaoa,  178.  (•)  Book  tL  oh.  82.  (<)  Hickei^t  DimH.  EpUMar,  p.  8, 58. 

■^"  '  ■  '      "  ■    ■  ■    ■  ™  -"•  —     ■  »■■—  ip»».    ■  ■  i^...    .1     ■—  i>*i  I    ■  ■  .       ■       ■■■  .  I.   ■  _■  ■■■■■■  I.    ■      ■■■  ■!  ■■■  1^  ■       I  ■  .  M  m 

the  testament,  the  execution  of  trusts  is  never  refused  by  courts  of  equity.  1  P.  Wms. 
544,  575.  These  courts,  indeed,  in  some  other  instances  which  frequently  occur  upon 
the  present  subject,  exercise  a  jurisdiction  in  exclusion  of  the  ecclesiastical,  inasmuch 
«8  the  relief  given  by  the  former  is  more  efficient  than  that  administered  by  the  latter. 
One  of  these  oases  happens  when  a  kusband  endeavours  to  obtain  payment  of  his  wife's 
lesacy:  equity  will  oblige  him  to  make  a  proper  settlement  upon  her,  before  a  decree 
wul  be  made  for  payment  of  the  money  to  him ;  but  this  the  ecclesiastical  court  cannot 
lo:  therefore,  if  the  baron  libel  in  that  court  for  his  wife's  legacy,  the  court  of  chancery 
Will  grant  an  u^unction  to  stay  proceedings  in  it,  he  not  having  made  any  settlement  or 
provision  for  her.  1  Dick.  Rep.  373.  Also  1  Atk.  491,  516.  2  Atk.  420.  Prec.  Cha.  548, 
S.  P.  Another  of  those  instances  occurs  when  legacies  are  given  to  tn/ante;  for  equity 
will  protect  their  interests,  and  give  proper  directions  for  securing  and  improving  the 
fund  for  their  benefit,  which  could  not  be  effected  in  the  ecclesiastical  court.  1  Vem.  26. 
It  has  been  already  observed  that  the  probate  of  wills  belongs  exclusively  to  the  eccle- 
siastical court,  except  in  the  instance  above  adduced ;  whence  it  follows  that,  if  a  probate 
has  been  granted  of  a  will  obtained  by  fraud,  the  ecclesiastical  court  alone  can  revoke 
it,  (2  Vem.  8.  1  P.  Wms.  388;)  and  a  person  cannot  be  convicted  of  forging  a  will  of  a 
deceased  person  of  personal  property  until  the  probate  thereof  has  been  s^ed  by  the 
ecclesiastical  court.    3  T.  R.  127. 

Although  a  court  of  equity  cannot  set  aside  a  will  of  personal  estate  the  probate  of 
which  has  been  obtained  from  the  spiritual  court,  yet  the  court  will  interfere  when  a 
probate  has  been  granted  by  the  fraud  of  the  person  obtaining  it,  and  either  convert  the 
wrong-doer  into  a  trusteey  in  respect  of  such  probate,  or  oblige  him  to  consent  to  a  repeal 
or  revocation  of  it  in  the  court  from  which  it  was  granted.  1  Ves.  119,  284,  287.  A 
oourt  of  equity  will  also  interfere  and  prevent  a  person  from  taking  an  undue  advantage 
by  contesting  the  validity  of  a  probate,  when  such  person  has  acted  under  ii  and  admiUed 
faeis  material  to  its  validity.    1  Atk.  628. 

The  jurisdiction  of  the  ecclesiastical  comets  is  confined  to  testaments  merely,  or,  in 
other  words,  to  dispositions  of  personalty:  if,  therefore,  real  estate  be  the  subject  of  a 
devise  to  be  sold  for  payment  of  debts  or  portions,  these  courts  cannot  hold  plea  in 
relation  to  such  bequests,  but  the  proper  forum  is  a  court  of  equity.  Dyer,  4.51,  b. 
Palm.  120,  S.  P.  But  the  ecclesiastical  courts'  jurisdiction  may  extend  to  afiect  inte^-este 
arising  out  of  real  property,  when  those  interests  are  less  than  freehold,  as  in  devises 
of  terms  for  years,  or  of  rents  payable  out  of  them ;  for  such  dispositions  relate  to  chattels 
real  only.  2  Keb.  8.  Cro.  J.  279.  Buls.  153.  If  a  legatee  alter  the  nature  of  his  demand, 
and  change  it  into  a  debt  or  duty,  as  by  accepting  a  bond  from  the  executor  for  payment 
of  the  legacy,  it  seems  that  the  effect  of  the  transaction  will  be  either  to  deprive  the 
ecclesiastical  court  of  its  jurisdiction,  or  to  give  an  option  to  the  person  entitled,  to  sue 
in  that  or  in  a  temporal  court,  at  his  discretion.    2  Roll.  R.  160.    Yelv.  39.    8  Mod.  327. 

Oases  have  occurred  in  which  courts  of  common  law  have  assumed  jurisdiction  of  testa- 
mentary matters,  and  permitted  actions  to  be  instituted  for  the  recovery  of  legacies, 
upon  proof  of  an  express  asgampsU  or  undertaking  by  the  executor  to  pay  them.  Sid.  45. 
11  Mod.  91.  Ventr.  120.  2  Lev.  3.  Cowp.  284.  But  it  seems  to  be  the  opinion  of 
modem  judges  that  this  jurisdiction  extends  to  oases  of  specific  legacies  only ;  for  when 
the  executor  assents  to  those  bequests,  the  legal  interests  vest  in  the  legatees,  which 
enable  them  to  enforce  their  rights  at  law.  3  East,  R.  120.  It  seems  to  be  the  better 
opinion  that  when  the  legacy  is  not  specific,  but  merely  a  gift  out  of  the  general  assets, 
and  particularly  when  a  married  woman  is  the  legatee,  a  court  of  common  law  will  not  en- 
tertain jurisdiction  to  compel  payment  of  such  a  legacy,  upon  the  ground  that  a  court 
of  common  law  is,  from  its  rules,  incompetent  to  administer  that  complete  justice  to  the 

rirties  which  courts  of  equiW  have  the  power,  and  are  in  the  constant  hamt,  of  doing. 
Term  Rep.  K.  B.  690.  7  T.  R.  667.  2  P.  Wms  64l.  Peake's  C.  N.  P.  73.  There  is 
one  case  in  the  books  where  the  declaration  states  that,  in  consideration  of  a  forbearance 
by  the  plaintiff  to  sue,  the  executor  promised  to  pay  the  legacy,  and  the  court  held  that 
the  action  might  be  maintained ;  but  the  circumstance  of  that  action  being  brought  on  a 
promise,  in  consideration  of  forbearance,  shows  that  it  was  understood  that  the  bare 
powAssion  of  assets  was  not  alone  sufficient.  5  T.  R.  693.  2  Lev.  3.  But  it  has  been 
vnggettted  that  it  should  seem  that  upon  an  express  promise  and  admission  of  assets  ao 

executor  may  be  sued.    2  Saund.  by  Patteson,  137,  note  a. — Ohittt. 

Mr 
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Tin  9  spiritual  jurisdiction  of  testamentary  causes  is  a  peculiar  constitution  of 
this  island ;  for  in  almost  all  other  (even  in  popish)  countries  all  matters  testa- 
mentary are  under  the  jurisdiction  of  the  civU  magistrate.  And  that  this  pri- 
vilege is  enjoyed  hy  the  clergy  in  England,  not  as  a  matter  of  ecclesiastical  rights 
but  oy  the  special  favour  and  indulgence  of  the  municipal  law,  and  as  it  should 
seem  by  some  public  act  of  the  great  council,  is  freely  acknowledged  by  Linde- 
wode,  the  ablest  canonist  of  the  fifteenth  century.  Testamentary  caus.es^  he 
observes,  belong  to  the  ecclesiastical  courts  ^^de  comuetudine  Anglice,  et  super  cot^ 
sensu  regio  et  suorum  procerum  in  talibus  ah  antiquo  conces8o*\h)  The  same  was, 
about  a  century  before,  very  openly  professed  in  a  canon  of  archbishop  Strat* 
ford,  viz.,  that  the  administration  of  intestates'  goods  was  ^^ah  olim"  granted  to 
the  ordinary,  "  consensu  regio  et  magnatum  regni  AngUce"(c)  The  constitutions  of 
cardinal  Othobon  also  testify  that  this  provision  "  olim  a  prcelatis  cum  approha- 
tione  regis  et  baronum  dicitur  emanasse"(d)  And  archbishop  Parker,(e)  in  queen 
Elizabeth's  time,  affirms  in  express  words,  that  originally  in  matters  testament- 
ary "non  ullam  hahebant  episcopi  autJioritatem,  prceter  earn  quam  a  rege  acceptam 
^^^  refer ebant.  Jus  testamentc^  probandi  non  *habebant :  administrationis  pote9- 
J    totem  cuique  deleaare  non  poterantJ* 

At  what  period  of  time  the  ecclesiastical  jurisdiction  of  testaments  and  in- 
testacies began  in  England,  is  not  ascertained  by  any  antient  writer :  and  Lin- 
dewode(/)veiT'  fairly  confesses,  ^'cujus  regis  temporibus  hoc  ordinatum  sit,  non 
reperio"  We  find  it  indeed  frequently  asserted  in  our  common-law  books,  that 
it  is  but  of  late  years  that  the  church  hath  had  the  probate  of  wills.(^)  But  thia 
must  only  be  understood  to  mean  that  it  hath  not  always  had  this  prerogative : 
for  certainly  it  is  of  very  high  antiquitv.  Lindewode,  we  have  seen,  declares 
that  it  was  "ab  antiquo;"  Stratford,  in  the  reign  of  king  Edward  III.,  mentions 
it  as  *'ab  olim  ordinatum;*'  and  cardinal  Othobon,  in  the  52  Hen.  III.,  speaks  of 
it  as  an  antient  tradition.  Bracton  holds  it  for  clear  law,  in  the  same  reign  of 
Henry  III.,  that  matters  testamentary  belonged  to  the  spiritual  court.(A)  And, 
yet  earlier,  the  disposition  of  intestates'  goods  '^per  visum  ecclesice^*  was  one  of  the 
articles  confirmed  to  the  prelates  by  king  John's  magna  carta,(i)  Matthew  Paris 
also  informs  us  that  kin^  Bichard  I.  ordained  in  Kormanay  "quod  distributio 
rerum  qua:  in  testamento  rdinquuntur  atietoritate  eoclesicRfiet"  And  even  this  ordi- 
nance of  kin^  Bichard  was  only  an  introduction  of  the  same  law  into  his  ducal 
dominions,  wnich  before  prevailed  in  this  kingdom ;  for  in  the  reign  of  his  father 
Henry  II.  Glanvil  is  express,  that  ^^si  quis  aliquid  dixerit  contra  testamentum^  pla- 
citum  illud  in  curia  christianitatis  audiri  debet  et  terminari.*\j)  And  the  Scots 
book,  called  regiam  majestatemy  agrees  verbatim  with  Glanvil  in  this  point.(A) 

It  appears  that  the  foreign  clergy  were  pretty  early  ambitious  of  this  branch 
*971  ^^  power;  but  their  attempts  to  assume  *it  on  the  continent  were  effec- 
J  tually  curbed  by  the  edict  of  the  emperor  Justin,(Q  which  restrained  the 
insinuation  or  probate  of  testaments  (as  formerly)  to  the  office  of  the  magister 
census:  for  which  the  emperor  subjoins  this  reason :  "absurdum  et  enim  dericis 
<8^,  immo  etiam  opprobriosum,  si  peritos  se  velint  ostendere  disceptationum  esse  foren- 
sium,"  But  afterwards  by  the  canon  law(7n)  it  was  allowed  that  the  bishop 
might  compel  by  ecclesiastical  censures  the  performance  of  a  bequest  to  pious 
uses.  And  therefore,  as  that  was  considered  as  a  cause  quce  secundum  canones  et 
episcopates  leges  ad  regimen  animarum  pertinuit,  it  fell  within  the  jurisdiction  of 
the  spiritual  courts  by  the  express  words  of  the  charter  of  kuig  William  L, 
which  separated  those  courts  from  the  temporal.  And  afterwards,  when  kinff 
Henry  I.  by  his  coronation-charter  directed  that  the  goods  of  an  intestate  should 
be  divided  for  the  good  of  his  soul,(n)  this  made  all  intestacies  immediately  spi- 
ritual causes,  as  much  as  a  legacy  to  pious  uses  had  been  before.    This  therefore^ 


(>)  Prmrindai,  IZ,L  n,JU.  17ft.  (0  £.  7,  c  8. 

?•)  8m '»  R«p.  88.  (•)  DecniaC  8»  28, 17.    OfllK  Bap.  904, 906. 


(«j  Ibid.  2. 8,  e.  88,  >U.  908.  (!)  ^  ?>  f-  ^. 


(<6  Oip.  88.  (<)  OxL  1, 8, 41. 

(•)  See  9  Sep.  88.  (•)  DeentaL  8,  21 

fir)  FoL  SCO.  (•)  A'  quit  banmum  mm  hominum 
(#)I1t«.Abr.ttt.totawwl,pL4.  9  Bofl.  Abr.  917.  OBep.     iuam  nm  4ethrU  vel  dan  ditpotuerit,  uaior  tud,  ok  tOferi, 

17.   Vau^.  207.  atU  paraUet  d  UgtUmi  Aomtnet  ^Vi^  4am  pro  aniiDA  ^Jwi 

(K)  L.T/de  oMeMmOmu  o.  10.  tftrndcml^  <<cmI  €<i  mtObm  vinwi  fimrtL    Aarf.  Bngtma.  o.  8^ 

^  O^  27,  edit.  Own.  ^  81. 
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we  may  probably  conjecture,  was  the  era  referred  to  by  Stratford  and  Othobon 
when  the  king,  by  the  advice  of  the  prelates  and  with  the  consent  of  his  barons 
invested  the  church  with  this  privilege.  And  accordingly  in  kinc  Stephen's 
charter  it  is  provided  that  the  goods  of  an  intestate  ecclesiastic  suall  be  dis- 
tributed pro  salute  ammce  ejuSy  ecclesim  con8ilio;(p)  which  latter  words  are  equi- 
valent to  per  visum  ecdesics  in  the  great  charter  of  king  John  before  mentioned. 
And  the  Danes  and  Swedes  (who  received  the  rudiments  of  Christianity  and 
ecclesiastical  discipline  from  England  about  the  beginning  of  the  twelfth  cen- 
tuiy)  have  thence  also  adopted  the  spiritual  cognizance  of  intestacies;  testaments, 
and  legacies.^  p) 

This  jurisaiction,  we  have  seen,  is  principally  exercised  with  us  in  the  con- 
sistory courts  of  every  diocesan  *bishop,  and  in  the  prerogative  court  of  pj„QQ 
the  metropolitan^  originally ;  and  in  the  arches  court  and  court  of  delegates  L 
by  way  of  appeal.  It  is  divisible  into  three  branches ;  the  probate  of  wills,  the 
granting  of  administrations,  and  the  suing  for  legacies.  The  two  former  of 
which,  when  no  opposition  is  made,  are  granted  merely  ex  officio  ef  debito  justitice, 
and  are  then  the  object  of  what  is  called  the  voluntary,  and  not  tde  contentiouSf 
jurisdiction.  But  when  a  caveat  is  entered  against  proving  the  will  or  granting 
administration,  and  a  suit  thereupon  follows  to  determine  either  the  validity  oi 
the  testament,  or  who  hath  a  right  to  administer ;  this  claim  and  obstruction  by 
the  adverse  party  are  an  injaiy  to  the  party  entitled,  and  as  such  are  remedied 
by  the  sentence  of  the  spiritaal  court,  either  by  establishing  the  will  or  granting 
the  administration.  Subtraction,  the  withholding  or  detaining  of  legacies,'  is 
also  still  more  apparently  injurious,  by  depriving  the  legatees  of  that  right  with 
which  the  laws  of  the  land  and  the  will  of  the  deceased  have  invested  them: 
and  therefore,  as  a  consequential  part  of  testamentary  jurisdiction,  the  spiritual 
court  administers  redress  herein,  oy  compelling  the  executor  to  pay  them.  But 
in  this  last  case  the  courts  of  equity  exercise  a  concurrent  jurisdiction  with  the 
ecclesiastical  courts,  as  incident  to  some  other  species  of  relief  prayed  by  the 
complainant;  as  to  compel  the  executor  to  account  for  the  testator's  effects,  or 
assent  to  the  legacy,  or  the  like.  For,  as  it  is  beneath  the  dignity  of  the  king's 
courts  to  be  merely  ancillary  to  other  inferior  jurisdictions,  the  cause,  when  once 
brought  there,  receives  there  also  its  full  determination.* 

These  are  the  principal  injuries  for  which  the  party  grieved  either  must,  or 
may,  seek  his  remedy  in  the  spiritual  courts.  But  before  I  entirely  dismiss  this 
head,  it  may  not  be  improper  to  add  a  short  word  concerning  the  method  of  pro- 
ceeding in  these  tribunals,  with  regard  to  the  redress  of  injuries. 

It  must  (in  the  first  place)  be  acknowledged,  to  the  honour  of  the  spiritual 
eoortfl,  that  though  they  continue  to  this  *day  to  decide  many  questions    ^^q^ 
which  are  properly  of  temporal  cognizance,  yet  justice  is  in  general  so    L 
ably  and  impartially  administered  in  those  tribunals  (especially  of  the  superior 

(•)  Lonl  LytUet  Hen.  n.  toL  L  ftSO.    HMxne  ad  Qid.  (9)  Stiernhook,  de  jure  Sueon,  1. 8,  c  8. 

NetOn:  711. 

*  No  action  at  law  can  be  maintained  against  an  executor  for  a  legacy  where  there  is 
no  farther  proof  of  his  assent  to  the  legacy  than  what  the  law  can  infer  from  an  acknow- 
ledgment  by  him  of  assets  sufficient  to  pay  it.  Convenience  is  much  in  favour  of  this 
rale,  because,  if  the  person  who  was  legauy  entitled  could  recover  at  law^  he  would  do  so 
absolutefy  and  for  his  own  use ;  and  though  the  legacy  might  have  been  intended  for  the 
benefit  of  another,  a  court  of  law  would  have  no  means  of  compelling  the  legatee  so  to 
apply  it,  as  in  the  case  of  a  legacy  to  the  wife,  which  would  become  the  husband's  ab{«o- 
lutely ;  and  the  court  of  law  could  not  oblige  him,  as  a  court  of  equity  now  will,  to  make 
provision  for  his  wife  out  of  it.  Decks  vs.  Strutt,  5  T.  R.  690.  But  where  the  executor 
admits  assets  and  expressly  promises  to  pay  in  the  case  of  a  pecuniary  legacy,  or  where 
the  legacy  being  specific  he  assents  to  it,  such  promise  and  assent  vest  the  property  in 
the  legatee,  and  he  may  maintain  an  action  figainst  the  executor.  Atkins  v«.  Hill,  Cowp, 
284.    Lord  Say  and  Sele  vs,  Guy,  3  E.  R.  120. 

It  is  omitted  to  be  observed  in  the  text  that  causes  of  defamation  are  within  the  juris- 
diction of  the  ecclesiastical  court.  Suits  of  this  kind  are  entertained  for  the  use  of  words 
which,  not  importing  or  producing  any  temporal  danger  or  loss,  are  not  actionable  in 
the  courts  of  common  law;  and  the  use  of  them  is  punished  by  penance  with  or  without 
oocts,  at  me  discretion  of  the  court. — Golbridgs. 
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kind)  and  the  boundaries  of  their  power  are  now  so  well  known  and  established, 
that  no  material  inconvenience  at  present  arises  from  this  jurisdiction  still  con- 
tinuing in  the  antient  channel.  And,  should  an  alteration  be  attempted,  great 
confusion  would  probably  arise,  in  overturning  long-established  forms,  and  new- 
modelling  a  course  of  proceedings  that  has  now  prevailed  for  seven  centuries. 

The  establishment  of  the  civiUaw  process  in  all  the  ecclesiastical  courts  was 
indeed  a  masterpiece  of  papal  discernment,  as  it  made  a  coalition  impracticable 
botwaen  them  and  the  national  tribunals,  without  manifest  inconvenience  and 
hazard.  And  this  consideration  had  undoubtedly  its  weight  in  causing  this 
measure  to  be  adopted,  though  many  other  causes  concurred.  The  time  when 
the  pandects  of  Justinian  were  discovered  afresh,  and  rescued  from  tbe  dust  of 
antiquity,  the  eagerness  with  which  they  were  studied  by  the  popish  eccle- 
siastics, and  the  consequent  dissensions  between  the  clergy  and  the  laity  of  Eng- 
land, have  formerly(^)  been  spoken  to  at  large.  I  shall  only  now  remark  upon 
those  collections,  that  their  being  written  in  the  Latin  tongue,  and  referring  so 
much  to  the  will  of  the  prince  and  his  delegated  officers  of  justice,  sufficienUy 
recommended  them  to  the  court  of  Rome,  exclusive  of  their  intrinsic  merit.  To 
keep  the  laity  in  the  darkest  ignorance,  and  to  monopolize  the  little  science, 
which  then  existed,  entirely  amon^  the  monkish  clergy,  were  deep-rooted  prin- 
ciples of  papal  policy.  And,  as  the  bishops  of  Home  affected  in  all  points  to 
mimic  the  imperial  grandeur,  as  the  spiritual  prerogatives  were  moulded  on  the 
pattern  of  the  temporal,  so  the  canon-law  process  was  formed  on  the  model  of 
the  civil  law :  the  prelates  embracing  with  the  utmost  ardour  a  method  of  I'udi* 
cial  proceedings  which  was  carried  on  in  a  language  unknown  to  the  bulk 
of  the  people,  which  banished  the  intervention  of  a  jury,  (that  bulwark  of 
*1 00 1  ^^^^^^  liberty,)'  which  placed  an  arbitrary  power  of  decision  in  the  breast 
•J   of  a  single  man. 

The  proceeding  in  the  ecclesiastical  courts  are  therefore  regulated  according 
to  the  practice  or  the  civil  and  canon  laws ;  or  rather  according  to  a  mixture  of 
both,  corrected  and  new-modelled  by  their  own  particular  usages,  and  the  inter* 
position  of  the  courts  of  common  law.  For,  if  the  proceedings  in  the  spiritual 
court  be  ever  so  regularly  consonant  to  the  rules  of  the  Boman  law,  yet  if  tbey 
be  manifestly  repu^ant  to  the  fundamental  maxims  of  the  municipal  laws,  to 
which  upon  princi^es  of  sound  policy  the  ecclesiastical  process  ought  in  every 
state  to  conK)rm,(r)  (as  if  they  require  two  witnesses  to  prove  a  fact,  where  on# 
will  suffice  at  common  law;)  in  such  cases  a  prohibition  will  be  awarded  against 
them.(5)  But,  under  these  restrictions,  their  ordinary  course  of  proceeding 
is:  first,  by  citation,  to  call  the  party  injuring  before  them.  Then,  by  libel, 
libeUuSy  a  little  book,  or  by  articles  drawn  out  in  a  formal  allegation^  to  set  forth 
the  complainant's  ground  of  complaint.  To  this  succeeds  the  defendant's  answer 
upon  oath,  when,  if  he  denies  or  extenuates  the  charge,  they  proceed  to  proofs 
by  witnesses  examined,  and  their  depositions  taken  down  in  writing,  by  an  of- 
ficer of  the  court.  If  the  defendant  has  any  circumstances  to  offer  in  his  defence, 
he  must  also  propound  them  in  what  is  called  his  defensive  allegation,  to  which 
he  is  entitled  in  his  turn  to  the  plaintiff's  answer  upon  oath,  and  may  from  thence 
proceed  to  proofs  as  well  as  his  antagonist.  The  canonical  doctrine  of  purgation, 
whereby  the  parties  were  obliged  to  answer  upon  oath  to  any  matter,  however 
criminal,  that  might  be  objected  against  them,  (though  long  ago  overruled  in  the 
court  of  chancerv,  the  £;enius  of  the  English  law  having  broken  through  the 
bondage  imposed  on  it  by  its  clerical  chancellors,  and  asserted  the  doctrines  of 
iudicial  as  well  as  civil  liberty,)  continued  to  the  middle  of  the  last  century  to 
be  upheld  by  the  spiritual  courts ;  when  the  legislature  was  obliged  to  interpose, 
to  teach  them  a  lesson  of  similar  moderation.  By  the  ^statute  of  13  Car.  r4ci  nt 
II.  c.  12,  it  is  enacted  that  it  shall  not  be  lawful  for  any  bishop  or  ecclesi-  ^ 
astical  judge  to  tender  or  administer,  to  any  person  whatsoever,  the  oath  usually 
called  the  oath  ex  officio,  or  any  other  oath  whereby  he  may  be  compelled  to  confess^ 
accuse,  or  purge  himself  of  any  criminal  matter  or  thing,  whereby  he  may  b^ 
iable  to  any  censure  or  punishment.    When  all  the  pleadings  and  proofs  are  con- 

(ff)  Booik  L  iBtrod.  i  1.  (•-)  Warb.  AJliiiiioe»  179.  (•)  2  BoU.  Alir. «»» SOS. 
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eluded,  they  are  referred  to  the  consideration^  not  of  a  jury,  bat  of  a  single  jadgo ; 
who  takes  information  by  hearing  advocates  on  both  sides,  and  thereupon  formsbiB 
interlocutory  decree  or  definitive  sentence  at  his  own  discretion :  from  which  there 
generally  lies  an  appeal^  in  the  several  stages  mentioned  in  a  former  chapter  )(t) 
diough  ^the  same  be  not  appealed  from  n  fifteen  days,  it  is  final  by  the  statute 
25  Hen.  Vm.  c.  19. 

But  the  point  in  which  these  jurisdictions  are  the  most  defective,  is  that  of 
enforcing  their  sentences  when  pronounced ;  for  which  they  have  no  other  pro- 
oesB  but  that  of  excommunication  ;  which  is  described(u)  to  be  twofold;  the  lesSy 
and  the  greater,  excommunication.  The  less  is  an  ecclesiastical  censure,  ex« 
eluding  the  party  from  the  participation  of  the  sacraments;  the  greater  proceeds 
further,  and  excludes  him  not  only  from  these,  but  also  from  the  company  of 
all  Christians.  But,  if  the  judge  of  any  spiritual  court  excommunicates  a  man 
for  a  cause  of  which  he  hath  not  the  legal  cognizance,  the  party  may  have  an 
action  against  him  at  common  law,  and  he  is  also  liable  to  be  indicted  at  the 
suit  of  the  king.(u?)*® 

Heavy  as  the  penalty  of  excommunication  is,  considered  in  a  serious  ligbt, 
there  are,  notwithstanding,  many  obstinate  or  profiigate  men,  who  would  despise 
the  brutum  fulmen  of  mere  ecclesiastical  censures,  especially  when  pronounced 
by  a  petty  surrogate  in  the  country,  for  railing  or  contumelious  words,  for  non- 
payment of  fees,  or  costs,  or  for  other  trivial  causes.  The  common  law  there* 
fore  compassionately  steps  in  to  *the  aid  of  the  ecclesiastical  jurisdiction,  r^ici  ao 
and  kindly  lends  a  supporting  hand  to  an  otherwise  tottering  authority.  ^ 
Imitating  herein  the  policy  of  our  British  ancestors,  among  whom,  according  to 
CflBsar,(x)  whoever  were  interdicted  by  the  Druids  from  their  sacrifices,  "  in 
numero  impiorum  ac  sceleratorum  hdbentur:  aJb  iis  omnes  decedunt,  aditum  eorum 
sermonemque  defugiunt,  ne  quid  ex  contagione  incommodi  accipiant :  neque  iis  peten^ 
tibus  jus  redditur,  neque  honos  uUus  communicatur"  And  so  with  us  oy  the  com* 
mon  Law  an  excommunicated  person  is  disabled  to  do  any  act  that  is  required 
to  be  done  by  one  that  is  probus  et  legalis  homo.  He  cannot  nerve  upon  juries, 
cannot  be  a  witness  in  any  court,  and,  which  is  the  worst  of  all,  cannot  bring  an 
action,  either  real  or  personal,  to  recover  lands  or  money  due  to  him.(y)  Jfor 
is  this  the  whole  :  for  if,  within  forty  davs  after  the  sentence  has  been  published 
in  the  church,  the  offender  does  not  submit  and  abide  by  the  sentence  of  the 

Siritnal  court,  the  bishop  may  certify  such  contempt  to  the  king  in  chancery, 
pon  which  there  issues  out  a  writ  to  the  sheriff  of  the  county,  called,  from  the 
bishop's  certificates,  a  significavit ;  or,  from  its  effects,  a  writ  de  excommunicato 
capiendo :  and  the  sheriff  shall  thereupon  take  the  offender,  and  imprison  him 
in  the  county  gaol,  till  he  is  reconciled  to  the  church,  and  such  reconciliation 
certified  by  the  bishop ;  under  which  another  writ,  de  excommunicato  deliberandOy 
issues  out  of  chancery  to  deliver  and  release  him.(2r)  This  process  seems  founded 
on  the  charter  of  separation  (so  often  referred  to)  of  William  the  Conqueror. 
"  Si  aliquis  per  superbiam  elatus  ad  justitiam  episcopalem  venire  noluerit,  vocetur 
semelf  secundo,  et  tertio :  quod  si  nee  ad  emendationem  venerit,  excommuniceter ;  et,  si 

rs  fuerit,  ad  hoc  vindicandum  fortitude  et  justitia  regis  sive  vicecomitis  adhibeatur. 
d  in  case  of  subtraction  of  tithes,  a  more  summary  and  expeditious  assistance 

(<)  Ch.  ft.  (•)  Ih  bfUo  GaU,  L  0. 

(»)  Co  UtL  183.  (y)  Utt.  i  201. 

(•)  2  Inst  628.  (•)  F.  N.  B.  62. 

''The  recent  aot,  53 Geo.  III.  c.  127,  prohibits  excommunication  and  the  writ  de  excom^ 
fKunictito  capiendo  as  a  mode  of  enforcing  performance  or  obedience  to  ecclesiastical  orders 
and  decrees ;  and,  instead  of  the  sentence  of  excommunication  in  those  cases,  the  court 
is  to  pronounce  the  defendant  contumacious,  and  the  ecclesiastical  judge  is  to  send  hia 
iiffni/uavU  in  the  prescribed  form  to  the  chancery,  from  which  a  writ  de  ooniumaee  capiendo 
is  to  issue  in  the  prescribed  form,  and  which  is  to  have  the  same  force  as  the  ancient 
writ.  There  is  a  similar  act  as  to  Ireland,  54  Geo.  III.  c.  68.  In  other  cases  not  of 
disobedience  to  the  orders  and  decrees  of  the  court,  there  may  be  excommunication, 
and  a  writ  de  excommunicato  capiendo,  as  heretofore.  In  the  procecnlings  under  this  statute, 
it  must  clearly  appear  that  the  ecclesiastical  court  had  jurisdiction,  and  that  the  form 
of  proceedings  has  been  duly  observed.  5  Bar.  k  Aid.  791.  3  Dowi.  ft  R.  570,  anie^  87. 
note  1.— Chitty. 
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is  given  bj  the  statutes  of  27  Hen.  VIIL  c  20,  and  82  Hen.  VHI.  c.  7,  which 
enact,  that  upon  complaint  of  any  contempt  or  misbehaviour  of  the  ecclesias- 
tical judge  by  the  defendant  in  any  suit  for  tithes,  any  privy  counsellor,  or 
♦103 1  *^7*  ^^^  justices  of  the  peace  (or,  in  case  of  disobedience  to  a  definitive 
^  sentence,  any  two  justices  of  the  peace,)  may  commit  the  party  to  prison 
without  bail  or  mainprize,  till  he  enters  into  a  recognizance  with  sufficient  sure* 
ties  to  ^ive  due  obedience  to  the  process  and  sentence  of  the  court.  These 
timely  aids,  which  the  common  and  statute  laws  have  lent  to  the  ecclesiastical 
jurisdiction,  may  serve  to  refute  that  groundless  notion  which  some  are  too  apt 
to  entertain,  that  the  courts  at  Westminster  hall  are  at  open  variance  with  those 
at  doctors'  commons.  It  is  true  that  they  are  sometimes  obliged  to  use  a  pa- 
rental authority,  in  correcting  the  excesses  of  these  inferior  courts,  and  keeping 
them  within  their  legal  bounds;  but,  on  the  other  hand,  they  afford  them  a 
parental  assistance  in  repressing  the  insolence  of  contumacious  delinquents,  and 
rescuing  their  jurisdiction  from  that  contempt  which  for  want  of  sufficient  com* 
pulsive  powers  would  otherwise  be  sure  to  attend  it." 

II.  I  am  next  to  consider  the  injuries  cognizable  in  the  court  military,  or  court 
of  chivalry.  The  jurisdiction  of  which  is  declared  by  statute  13  Ric.  II.  c.  2  to 
be  this :  "that  it  hath  cognizance  of  contracts  touching  deeds  of  arms  or  of  war, 
out  of  the  realm,  and  also  of  things  which  touch  war  within  the  realm,  which 
cannot  be  determined  or  discussed  by  the  common  law ;  together  with  other 
usages  and  customs  to  the  same  matters  appertaining."  So  that  wherever  the 
common  law  can  give  redress,  this  court  hath  no  jurisdiction :  which  has  thrown 
it  entirely  out  of  use  as  to  the  matter  of  contracts,  all  such  being  usually  cog- 
nizable in  the  courts  of  Westminster  hall,  if  not  directly,  at  least  by  fiction  of 
law:  as  if  a  contract  be  made  at  Gibraltar,  the  plaintiff  may  suppose  it  made  at 
Northampton ;  for  the  locality,  or  place  of  makmg  it,  is  of  no  consequence  with 
regard  to  the  validity  of  the  contract. 

The  words  <<  other  usages  and  customs"  support  the  claim  of  this  court,  1. 
To  give  relief  to  such  of  the  nobility  and  gentry  as  think  themselves  aggrieved 
in  matters  of  honour;  and  2.  To  keep  up  the  distinction  of  degrees  and 
*l(y4T  *^^*^i^y-  Whence  it  follows,  that  the  civil  jurisdiction  of  this  court  of 
•I  chivalry  is  principally  in  two  points ;  the  redressing  injuries  of  honour, 
and  correcting  encroachments  in  matters  of  coat-armour,  precedency,  and  other 
distinctions  of  &milies. 

As  a  court  of  honour,  it  is  to  give  satisfaction  to  all  such  as  are  aggrieved  in 
that  point;  a  point  of  a  nature  so  nice  and  delicate,  that  its  wrongs  and  in- 
juries escape  the  notice  of  the  common  law,  and  yet  are  fit  to  be  redressed 
somewhere.  Such,  for  instance,  as  calling  a  man  a  coward,  or  giving  him  the  lie ; 
for  which,  as  they  are  productive  of  no  immediate  damage  to  his  person  or 
property,  no  action  will  lie  in  the  courts  at  Westminster;  and  yet  they  are  such 
injuries  as  will  prompt  every  man  of  spirit  to  demand  some  honourable  amends, 
which  by  the  antient  law  of  the  land  was  appointed  to  be  given  in  the  court  of 
chivalry. (a)  But  modem  resolutions  have  determined,  that  how  much  soever 
such  a  jurisdiction  may  be  expedient,  yet  no  action  for  words  will  at  present  lie 
therein.(6)  And  it  hath  always  been  most  clearly  holden,(c)  that  as  this  court 
cannot  meddle  with  any  thing  determinable  by  the  common  law,  it  therefore 
can  give  no  pecunianr  satisfaction  or  damages,  inasmuch  as  the  quantity  and 
determination  thereof  is  ever  of  common-law  cognizance.    And  therefore  this 

(«)  Tear-book,  87  Hon.  VL  21.     SoldMi  at  Duols,  e.  10.  (»)  Sdk.  68S.    7  Mod.  1».    3  Hawk.  P.  G.  11. 

HaL  Hirt.  C.  L.  87.  (•)  HaL  BM.  C.  L.  37. 

^^  In  the  eoolesiastical  courts  the  maxim  is  that  nulhtm  tempus  oeeurril  eeeUsia,  or  that 
there  is  no  limitation  to  a  prosecution  for  a  spiritual  ofience ;  and  it  was  thought  a  great 
grievance  that  the  peace  or  families  micht  be  disturbed  by  a  prosecution  for  a  crime  of 
mcontinenoe  oommitted  many  years  before.  It  was  therefore  enacted  by  the  27  Geo.  III. 
c.  44  that  no  prosecution  should  be  commenced  in  the  spiritual  courts  for  defamation 
after  six  months,  or  for  fornication  or  incontinence,  or  for  striking  or  brawling  in  a 
church  or  churchyard,  after  eight  months ;  and  that  in  no  case  parties  who  had  tnt-er- 
married  should  be  prosecuted  for  their  previous  fornication. — Christiak. 
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court  of  chivalry  can  at  most  only  order  reparation  in  point  of  honour ;  m,  to 
compel  the  defendant  mendadum  sihi  ipsi  imponere,  or  to  take  the  lie  that  he  haA 
given  upon  himself,  or  to  make  such  other  submission  as  the  laws  of  honour 
may  require.(^)  Neither  can  this  court,  as  to  the  point  of  reparation  in  honour, 
hold  plea  of  any  such  word  or  .thing  wherein  the  party  is  relievable  by  the 
courts  of  common  law.  As  if  a  man  gives  another  a  blow,  or  calls  him  thiei'  or 
murderer;  for  in  both  these  cases  the  common  law  has  pointed  out  his  proper 
remedy  by  action. 

♦Afl  to  the  other  point  of  its  civil  jurisdiction,  the  redressing  of  en-  r*i(\^ 
croachments  and  usurpations  in  matters  of  heraldry  and  coat-armour :  ^ 
it  is  the  business  of  this  court,  according  to  Sir  Matthew  Hale,  to  adjust  the 
right  of  armorial  ensigns,  bearing,  crests,  supporters,  pennons,  &c.;  and  also 
rights  of  place  or  precedence,  where  the  king's  patent  or  act  of  parliament 
(which  cannot  be  overruled  by  this  court)  have  not  already  determined  it. 

The  proceedings  in  this  court  are  by  petition,  in  a  summary  way;  and  the 
trial  not  by  a  jury  of  twelve  men,  but  by  witnesses,  or  by  combat.(e)  But  as  it 
cannot  imprison,  not  being  a  court  of  record,  and  as  by  the  resolutions  of  the 
superior  courts  it  is  now  confined  to  so  narrow  and  restrained  a  jurisdiction,  it 
has  fallen  into  contempt  and  disuse.  The  marshalling  of  coat-armour,  which 
was  formerly  the  pride  and  studv  of  all  the  best  families  in  the  kingdom,  is  now 
greatly  disregarded  ;  and  has  fallen  into  the  hands  of  certain  officers  and  attend- 
ants upon  this  court,  called  heralds,  who  consider  it  only  as  a  matter  of  lucre, 
and  not  of  justice :  whereby  such  falsity  and  confusion  have  crept  into  their 
records,  (which  ought  to  be  the  standing  evidence  of  families,  descents,  and  coair 
armour,)  that,  though  formerly  some  credit  has  been  paid  to  their  testimony, 
now  even  their  common  seal  will  not  be  received  as  evidence  in  any  court  of 
justice  in  the  kingdom.(/)  But  their  original  visitation  books,  compiled  when 
progresses  were  solemnly  and  regularlv  made  into  every  part  of  the  kingdom, 
to  inquire  into  the  state  of  families,  and  to  register  such  marriages  and  descents 
as  were  verified  to  them  upon  oath,  are  allowed  to  be  good  evidence  of  pedi- 
grees.(^)  And  it  is  much  to  be  wished,  that  this  practice  of  visitation  at  certain 
periods  were  revived ;  for  the  failure  of  inquisitions  post  mortem,  by  the  abolition 
of  military  tenures,  combined  with  the  negligence  of  the  heralds  in  omitting 
their  usual  progresses,  has  rendered  the  proof  of  a  modem  descent,  '''for  ^  «i  qa 
the  recovery  of  an  estate  or  succession  to  a  title  of  honour,  more  difficult  *- 
than  that  of  an  antient.  This  will  be  indeed  remedied  for  the  future,  with 
respect  to  claims  of  peerage,  by  a  late  standing  order(^)  of  the  house  of  lords ; 
directing  the  heralds  to  take  exact  accounts,  and  preserve  regular  entries,  of  all 
peers  and  peeresses  of  England,  and  their  respective  descendants ;  and  that  an 
exact  pedigree  of  each  peer  and  his  iamily  shall,  on  the  day  of  his  first  admis- 
sion, be  delivered  to  the  house  by  garter  the  principal  kin^-at-arms.  But  the 
general  inconvenience,  affecting  more  private  successions,  still  continues  without 
a  remedy. 

III.  Injuries  cognizable  by  the  courts  maritime,  or  admiralty  courts,  are  the 
next  object  of  our  inquiries.  These  courts  have  jurisdiction  and  power  to  try 
and  determine  all  maritime  causes ;  or  such  injuries  which,  though  they  are  in 
their  nature  of  common-law  cognizance,  yet  being  committed  on  the  high  seas, 
out  of  the  reach  of  our  ordinary  courts  of  justice,  are  therefore  to  be  remiKiied 
in  a  peculiar  court  of  their  own.  All  admiralty  causes  must  be  therefore  causes 
arising  wholly  upon  the  sea,  and  not  within  the  precincts  of  any  county.(i)" 
For  the  statute  13  Eic.  II.  c.  5  directs  that  the  admiral  and  his  deputy  shall  not 
meddle  with  any  thing,  but  only  things  done  upon  the  sea;  and  the  statute  15 
Bic.  II.  c.  3  declares  that  the  court  of  the  admiral  hath  no  manner  of  cognizanc 
of  any  contract,  or  of  any  other  thing,  done  within  the  body  of  any  county 


(^  1  RoIL  Abr.  128.  (#)  Comb.  88. 

(«)  Oo.  Litt.  261.  (A)  11  May,  1767. 

/)  2  RolL  Abr.  686.    2  Jon.  2M.  (<)  Co.  Litt  260.    Hob.  79. 


"  See  much  leckming  reepecUng  the  jurisdiction  of  the  court  of  admiralty  in  the  oaae 
of  Jje  rSaux  vs,  Eden,  lK>ug.  572.----Obristian. 
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either  ly  lit-od  or  water;  nor  of  any  wreck  of  the  sea :  for  that  must  be  cast  od 
Land  before  it  becomes  a  wreck.(/)  But  it  is  otherwise  of  thing&  flotsam,  jetsam, 
and  Ugan  ;  for  over  them  the  admiral  hath  jurisdiction,  as  they  are  in  and  upon 
the  sea.(/:)  K  part  of  any  contract,  or  other  cause  of  action,  doth  arise  upon 
the  sea,  and  part  upon  the  land,  the  common  law  excludes  the  admiralty  court 
from  its  jurisdiction ;  for,  part  belonging  properly  to  one  cognizance  and  part  to 
Hi-iM-i  another,  the  common  or  general  law  takes  place  of  the  particu]ar.(^) 
^  ^Therefore,  though  pure  maritime  acquisitions,  which  are  earned  and 
become  due  on  the  high  seas,  as  seamen's  wages,  are  one  proper  object  of  the 
admiralty  jurisdiction,  even  though  the  contract  for  them  be  made  upon  land;(m) 
yet,  in  general,  if  there  be  a  contract  made  in  England  and  to  be  executed  upon 
the  seas,  as  a  charter-party  or  covenant  that  a  ship  shall  sail  to  Jamaica,  or  snail 
be  in  such  a  latitude  by  such  a  day;  or  a  contract  made  upon  the  sea  to  be  per- 
formed in  England,  as  a  bond  made  on  shipboard  to  pay  money  in  London,  or 
the  like ;  these  kinds  of  mixed  contracts  belong  not  to  the  admiralty  jurisdic- 
tion, but  to  the  cou^  of  common  law.(n)  And  indeed  it  hath  been  further 
holden,  that  the  admiralty  court  cannot  hold  plea  of  any  contract  under  seal.(o)'' 

(f)  See  book  i.  cih.  8.  (•)  1  Tentr.  140. 

'  6Be]).10e.  (•)Hob.l2.    HaL  Hiat  C.  L.  8ft. 

Co.  Utt  361.  (•)  Hob.  212. 


^  The  case  referred  to  in  the  text  is  that  of  Palmer  v».  Pope,  Hobart's  Rep.  p.  79  and 
p.  212 ;  but  it  does  not  seem  to  warrant  th«  position.  The  Ubel  in  the  admiralty  court 
there  stated  an  agreement,  made  super  cUtum  moarey  that  Pope  should  carry  certain  sugars, 
and  that  the  agreement  was  after  put  in  writing,  in  the  port  of  Gado,  on  the  coast  of 
Barbary;  a  breach  was  then  assigned.  The  court  resolved  *Hhat  a  prohibition  lay, 
because  the  original  contract,  though  it  were  made  at  sea,  yet  was  changed  when  it  was 
put  in  writing  and  sealed,  loAicA,  being  at  land,  changed  the  jurisdiction;  but  if  it  had  been 
a  writing  only  without  seal,  a  mere  remembrance  of  the  agreement,  it  had  made  no 
change.''  By  this  is  to  be  understood  that  the  sealed  contract  destroyed  the  original 
parol  contract,  which  a  mere  writing  would  not  have  done;  and  as  that  new  contract  was 
made  on  land,  though  out  of  the  king's  dominions,  still  it  was  not  within  the  admiralty 
jurisdiction.  It  cannot,  therefore,  be  inferred  from,  this  case  that  the  admiralty  court 
cannot  hold  plea  of  any  contract  under  seal.  The  same  point,  however,  is  undoubtedly 
laid  down  in  Opy  va.  Addison  and  others,  12  Mod.  38.  8.  C.  Salk.  31.  Day  vs.  Searle,  2 
Stranjze,  968,  (which,  however,  was  decided  only  on  the  authority  of  tiie  preceding  case,) 
and  Howe  vs,  Nappier,  4  Burr.  1950.  Perhaps,  however,  upon  an  examination  of  the 
authorities,  it  would  appear  that  there  is  nothing  to  warrant  the  position  that  the.admi- 
raltv  court  has  not  jurisdiction  where  the  specialty  contract  is  made  on  the  sea  and  to  be 
performed  on  the  sea,  or  where  it  relates  to  a  subject-matter  over  which  the  court  has 
jarisdiction.  The  4  Inst.  p.  135,  which  has  been  cited  to  support  this,  does  not  go  so 
&r ;  and  the  case  of  Menetone  vs.  Gibbons,  3  T.  R.  267,  virtually  overruled  the  cases  on 
which  lord  Mansfield  relied  in  Howe  vs.  Nappier,  because  there  it  was  determined  that 
the  admiralty  court  had  jurisdiction  respecting  an  hypothecation  bond,  though  executed 
on  land  and  under  seal,  because  it  had  jurisdiction  over  the  subject-matter  of  the  hypo- 
thecation of  ships,  and  it  was  expressly  negatived  that  the  circumstance  of  the  instru- 
ment being  under  seal  could  deprive  them  of  their  jurisdiction.  Now,  the  cases  alluded 
to  were  suits  for  mariners'  wa^es,  and  it  was  admitted  that  the  admiralty  had  jurisdiction 
over  the  subject-matter;  but  it  was  said  that  the  special  agreement  and  the  seal  took  it 
away. 

It  will  be  observed  that  the  reasoning  in  this  note  on  the  case  of  Palmer  vs.  Pope  pro- 
ceeds further  than  the  text,  and  assumes  that  in  the  caae  of  contracts  it  is  not  necessary 
to  bring  the  matter  within  the  precincts  of  a  county  in  order  to  oust  the  admiralty  of 
jurisdiction.  In  that  case  it  is  expressly  laid  down  that  the  jurisdiction  is  limited  to  the 
seas  only,  that  the  libel  must  allege  the  matter  to  have  arisen  siq[)er  altum  mare,  and  that 
if  it  arise  upon  any  continent,  port,  or  haven,  in  the  world,  of  the  king's  dominions,  the 
statutes  take  away  the  jurisdiction.  This  must  be  qualified,  it  is  conceived,  by  the 
principle  laid  down  in  Menetone  vs.  Gibbons.    See  H.  C.  L.  c.  2. — Colkridgs. 

And  now,  by  stat.  3  &  4  Vict.  c.  65,  s.  6,  the  court  may  in  certain  cases  adjudicate  on 
claims  for  services  and  repairs,  although  not  on  the  high  seas :  and  by  9  &  10  Vict.  o.  99 
its  jurisdiction  in  matters  of  wreck  and  salvage  is  regulated.— Stewart. 

All  civil  ii^juries  cognizable  in  the  court  of  adminuty  in  England  are  in  like  manner 

cognizable  in  the  district  courts  of  the  United  States,  which  are  courts  of  admiralty 

^/uoiid  hoc.    Captures  within  the  waters  of  the  United  States  or  within  a  marine  league  oV 

the  coasts,  by  whomsoever  made,  are  likewise  cognizable  therein,— saving  to  suitors,  in  all 
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And  also,  as  the  courts  of  common  law  have  obtained  a  concurrent  jurisdiction 
with  the  court  of  chivalry  with  regard  to  foreign  contracts,  by  supposing  them 
made  in  England ;  so  it  is  no  uncommon  thing  for  a  plaintiff  to  feign  that  a 
contract,  really  made  at  sea,  was  made  at  the  royal  exchange,  or  other  inland 
place,  in  order  to  draw  the  cognizance  of  the  suit  from  the  courts  of  admiralty 
to  those  of  Westminster  h&lL.{p)  This,  the  civilians  exclaim  against  loudly,  as 
inequitable  and  absurd ;  and  Sir  Thomas  Bidley(g)  hath  very  gravely  proved  it 
lo  be  impossible  for  the  ship  in  which  such  cause  of  action  arises  to  be  really 
at  the  royal  exchange  in  Comhill.  But  our  lawyers  justify  this  fiction,  by 
alleging  (as  before)  that  the  locality  of  such  contracts  is  not  at  all  essential  to 
the  merits  of  them ;  and  that  learned  civilian  himself  seems  to  have  forgotten 
how  much  such  fictions  are  adopted  and  encouraged  in  the  Boman  law :  that  a 
son  killed  in  battle  is  supposed  to  live  forever  for  the  benefit  of  his  parents  ;(r) 
and  that,  by  the  fiction  of  postUminium  and  the  lex  Cornelia,  captives,  when 
freed  from  bondage,  were  held  to  have  never  been  prisoners,(5)  and  such  as  died 
in  captivity  were  supposed  to  have  died  in  their  own  country.(^) 

*  Where  the  admirai's  court  hath  no  original  jurisdiction  of  the  cause,  r^ei  no 
though  there  should  arise  in  it  a  question  that  is  proper  for  the  cogni-  ■- 
sance  of  that  court,  yet  that  doth  not  alter  nor  take  away  the  exclusive  juris- 
diction of  the  common  law.(u)  And  so^  vice  versa,  if  it  hath  jurisdiction  of  the 
original,  it  hath  also  jurisdiction  of  all  consequential  questions,  though  properly 
determinable  at  common  law.(i;)  Wherefore,  among  other  reasons,  a  suit  for 
beaconage  of  a  beacon  standing  on  a  rock  in  the  sea  may  be  brought  in  the 
court  of  admiralty,  the  admiral  naving  an  original  jurisdiction  over  boacons.(u') 
In  case  of  prizes  also  in  time  of  war,  between  our  own  nation  and  another^ 
or  b«tween  two  other  nations,  which  are  taken  at  sea,  and  brought  into  our 


(p)  4  Iiut.  184. 

(f)  Tiew  of  the  CMi.  Law,  b.  UL  p.  1, 2  8* 

(r)  Inst.  1,  tit.  85. 


(«)-P/.4e,15,18. 

(•)  Comb.  4ttL 

;«)  IS  iUq>.  69.    2Lmr.86w    Eardr.lStL 

»)  1810.158. 
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eases,  the  riffht  of  a  common-law  remedy  where  the  common  law  is  competent  to  give  it. 
Act  Sept.  24,  1789,  I  Story's  Laws,  56.  Act  of  June  5,  1794,  1  Story's  Laws,  353.  Sea* 
men's  wages  are  there  also  recoverable ;  and  a  summary  method  of  compelling  payment, 
by  application  to  the  district  judge,  or,  in  case  of  his  residence  being  more  than  three 
miles  from  the  place,  or  of  his  absence,  to  any  judge  or  justice  of  the  peace,  is  given  by 
the  act  for  the  government  of  seamen  in  the  merchants'  service;  saving  to  them  the 
right  of  maintaining  an  action  at  common  law.  Act  of  July  20,  1790,  I  Story's  Laws, 
106. 

It  was  at  first  questioned  whether  the  district  courts  had  jurisdiction  under  the  act 
of  Congress  as  prize  courts,  in  virtue  of  the  clause  vesting  in  them  all  civil  causes  of 
admiralty  jurisdiction.  The  Supreme  Court  of  the  United  States  settled  this  question 
by  deciding  that  the  district  courts  of  the  United  States  possessed  all  the  powers  of 
courts  of  i^miralty,  whether  considered  as  instance  or  as  prize  courts.  Glass  vs.  The 
Sloop  Betsy,  3  Dallas,  6. 

In  regard  to  the  powers  of  the  district  courts  as  instance  courts,  it  seems  to  be  settled 
that  the  federal  courts,  as  courts  of  admiralty,  can  only  exercise  such  criminal  juris* 
diction  as  is  expressly  conferred  upon  them  by  acts  of  Congress.  United  States  t». 
Hudson  &  Goodwin,  7  Cranch,  32.  United  States  vs,  Coolidge,  1  Wheaton,  415.  The 
Judiciary  Act  of  1789  provides  that  the  trial  of  all  issues  in  fact  in  the  district  courts,  in 
all  causes  except  civil  causes  of  admiralty  and  maritime  jurisdiction,  shall  be  by  jury. 

In  regard  to  the  extent  of  the  powers  of  the  district  courts  in  civil  causes  of  admiralty 
jurisdiction,  it  was  held,  in  De  Lovio  v«.  Boit  and  others,  2  Gallison,  398,  that  the  admi* 
ralty  has  jurisdiction  over  all  maritime  contracts,  wheresoever  the  same  may  he  made  or 
executed,  and  whatever  may  be  the  form  of  the  stipulations ;  that  it  has  also  jurisdiction 
erer  all  torts  and  injuries  committed  upon  the  high  seas  and  in  ports  or  harbours  within 
the  ebb  and  flow  of  the  tide ;  and  that  the  like  causes  are  within  the  jurisdiction  of  the 
district  courts  of  the  United  States,  by  virtue  of  the  delegation  of  authority  in  all  civil  causes 
of  admiralty  and  maritime  jurisdiction.  The  doctrines  of  this  case  have  been  denied, 
and  the  question  has  been  much  discussed  in  subsequent  cases.  Ramsay  vs,  AUe^e,  12 
Wheat.  638.  Bains  vs.  The  Schooner  James  and  Catherine,  Baldwin,  544.  Wanng  m. 
Clarke,  5  Howard,  441.  New  Jersey  Steam.  Nav.  Co.  vs.  Merchants'  Bank,  6  ibid.  344. 
Cutler  vs.  Rae,  7  ibid.  729.  United  SUtes  vs.  The  New  Bedford  Bridge,  1  Woodb.  and 
llinot,  401. — Sii4RswooD. 
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ports^  the  courts  of  admiralty  have  an  undisturbed  and  exclusive  jurisdiction 
to  determine  the  same  according  to  the  law  of  nations.(a;y^ 

The  proceedings  of  the  courts  of  admiralty  bear  much  resemblance  to  those 
of  the  civil  law,  but  are  not  entirely  founded  thereon ;  and  they  likewise  adopt 
and  make  use  of  other  laws,  as  occasion  requires;  such  as  the  Ehodian  laws 
and  the  laws  of  01eron.(y)  For  the  l^w  of  England,  as  has  frequently  been 
observed,  doth  not  acknowledge  or  pay  any  deference  to  the  civil  law,  con- 
sidered as  such ;  but  merely  permits  its  use  in  such  cases  where  it  judged  its 
determinations  equitable,  and  therefore  blends  it,  in  the  present  instance,  with 
other  marine  laws :  the  whole  being  corrected,  altered,  and  amended  by  acts  of 
parliament  and  common  nsage;  so  that  out  of  this  composition  a  body  of  jaris- 
prudence  is  extracted,  which  owes  its  authority  only  to  its  reception  here  by 
consent  of  the  crown  and  people.    The  first  process  in  these  courts  is  fre- 

(•)  2  Show.  232.  Comb.  474.  (y)  Hale,  Hlrt.  a  L.  Se.  OouLItt.ll. 

^*  The  author  takes  no  notice  of  what  is  very  material, — ^that  there  are  in  fact  two  courts, 
the  admiralty  court,  or  more  properly  the  instance  court,  of  which  he  has  hitherto 
been  speaking,  and  which  the  statutes  of  Richard  were  made  to  restrain,  but  which  has 
no  jurisdiction  in  matters  of  prize,  and  the  prize  court.  Both  courts  have,  indeed,  the 
same  judge ;  but  in  the  former  he  sits  by  virtue  of  a  commission  under  the  great  seal, 
which  enumerates  the  objects  of  his  jurisdiction  but  specifies  nothing  relative  to  prize ; 
while  in  the  latter  he  sits  by  virtue  of  a  commission  which  issues  in  every  war,  under  the 
great  seal,  to  the  lord  high  admiral,  requiring  the  court  of  admiralty  and  the  lieutenant 
and  judge  of  the  same  court  **  to  proceed  upon  all  and  all  manner  of  captures,  seizures, 

Srizes,  and  reprisals  of  all  ships  and  goods  that  are  or  shall  be  taken,  and  to  hear  and 
etermine  according  to  the  course  of  the  admiralty  and  the  law  of  nations  i"  and  upon 
this  a  warrant  issues  to  the  judge.  The  manners  of  proceeding  and  the  systems  of  liti- 
gation and  jurisprudence  are  different  in  the  two  courts.  The  jurisdiction  of  this  last 
court  is  exclusive ;  for  it  has  been  determined  solemnly,  that  though  for  taking  a  ship 
on  the  high  seas  an  action  will  lie  at  common  law,  yet  when  it  is  taken  as  prize,  though 
wrongfully  taken  and  there  were  no  colour  for  the  taking,  no  action  can  be  maintained. 
Nor  is  the  jurisdiction  confined  to  captures  at  aea.  Captures  in  port  or  on  land,  where 
the  surrender  has  been  to  a  naval  force  or  a  mixed  force  of  the  army  and  navy,  are 
equally  and  exclusively  triable  by  the  prize  court.  The  reasonableness  and  convenience 
of  these  determinations  are  beautifully  enforced,  in  the  judgments  of  Mr.  J.  Buller  in 
Le  Oaux  vs.  Eden,  and  of  lord  Mansfield  in  Lindo  iv.  Rodney  and  another,  Douglas's 
Rep.  594,  620.  Though  the  prize  court  proceeds  under  a  commission  issuinff  at  the 
commencement  of  each  war,  its  jurisdiction  is  not  peremptorily  terminated  by  the 
peace,  but  all  questions  of  prize  between  the  two  nations  will  still  be  tried  by  this  court. 
Thus,  where  a  vessel,  having  been  captured  by  an  American  privateer  in  time  of  war, 
was  recaptured  after  the  period  prescribed  for  the  cessation  of  hostilities  by  the  treaty 
of  peace,  and  the  American  commander  claimed  the  vessel  to  be  restored  to  him  by  suit 
in  the  prize  court,  the  jurisdiction  of  the  court  was  affirmed  and  a  prohibition  rerased. 
Ec  parte  Lynch,  1  Maddock's  R.  15.  The  Harmony,  S.  C.  2  Dodson's  R.  78. — CoLXBiixa. 
The  court  of  admiralty  has  now,  by  stat.  3  &  4  Vict.  c.  65,  an  express  jurisdiction  to 
try  questions  of  booty  at  war ;  and  by  13  &  14  Vict.  cc.  26,  27,  jurisdiction  in  questions 
relating  to  the  attack  and  capture  of  pirates  is  vested  in  the  admiralt]^  court  here  and  in 
aU  vice-admiralty  courts  abroad.  Onences  committed  within  the  jurisdiction  of  the 
admiralty  courts  may  now  be  tried  in  the  ordinary  criminal  courts.  7  &  8  Vict.  c.  2. 
12  &  13  Vict.  c.  96.— Stewart. 

The  text  is  incorrect  in  stating  that  in  prizes  "  between  two  other  nations  which  are 
taken  at  sea  and  brought  into  our  ports"  the  courts  of  admiralty  have  jurisdiction  to 
determine  the  same  according  to  the  law  of  nations.  The  condemnation  of  property 
thus  taken  in  war  must  be  pronounced  by  a  prize  court  of  the  government  of  the  captor, 
sitting  either  in  the  country  of  the  captor  or  of  his  ally.  The  prize  court  of  an  ally 
cannot  condemn.  Prize  or  no  prize  is  a  question  belonmng  exclusively  to  the  courts  of 
the  country  of  the  captor.  The  reason  of  this  rule  is  said  to  be  that  the  sovereign  of  the 
captors  has  a  right  to  inspect  their  behaviour,  for  he  is  answerable  to  other  states  for  the 
acts  of  the  captor.  The  prize  court  of  the  captor  may  sit  in  the  territory  of  the  ally ;  but 
it  is  not  lawful  for  sucn  a  court  to  act  in  a  neutral  territory.  Neutral  ports  are  no* 
intended  to  be  auxiliary  to  the  operations  of  the  powers  at  war ;  and  the  law  of  nations 
has  clearly  ordained  that  a  prize  court  of  a  belhgerent  captor  cannot  exercise  jurisdiction 
in  a  neutral  country.  This  prohibition  rests  not  merely  on  the  unfitness  and  danger 
of  making  neutral  ports  the  theatre  of  hostile  proceedings,  but  it  stands  on  the  ground 
of  the  usage  of  nations.    1  Kent's  Com.  103. — Shabswood. 
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quentlj  by  arrest  of  the  defendant's  person  ',(z)  and  they  also  take  recognizances 
or  stipulations  of  certain  fidejussors  in  the  nature  of  baily(a)  and  in  case  of  de- 
fiiult  majr  *iraprison  both  them  and  their  principal.(6)  Thev'may  also  r*iAft 
fine  and  imprison  for  a  contempt  in  the  face  of  the  court,  (c)  And  all  ^ 
this  is  supported  by  immemorial  usage,  grounded  on  the  necessity  of  sup- 
porting a  jurisdiction  so  extensive  ;((f)  though  opposite  to  the  usual  doctrines 
of  the  common  law :  these  being  no  courts  of  record,  because  in  general  their 
process  is  much  conformed  to  that  of  the  civil  law.(e) 

lY.  I  am  next  to  consider  such  iniuries  as  are  cognizable  by  the  courts  of 
the  common  law.  And  herein  I  shall  for  the  present  only  remark,  that  all 
possible  injuries  whatsoever  that  did  not  fall  within  the  exclusive  cognizance  of 
either  the  ecclesiastical,  military,  or  maritime  tribunals,  are,  for  that  very  rea< 
son,  within  the  cognizance  of  the  common-law  courts  of  justice.  For  it  is  a 
settled  and  invariable  principle  in  the  laws  of  England,  that  every  right  when 
withheld  must  have  a  remedy,  and  every  injury  its  proper  redress.  The  defi- 
nition and  explication  of  these  numerous  injuries,  and  their  respective  legal 
remedies,  will  employ  our  attention  for  many  subsequent  chapters.  But  before 
we  conclude  the  present,  I  shall  just  mention  two  species  of  injuries,  which  will 
properly  fall  now  within  our  immediate  consideration :  and  which  are,  either 
when  justice  is  delayed  by  an  inferior  court  which  has  proper  cognizance  of  the 
cause;  or,  when  such  inferior  court  takes  upon  itself  to  examine  a  cause  and 
decide  the  merits  without  a  legal  authority. 

1.  The  first  of  these  injuries,  refusal  or  neglect  of  justice,  is  remedied  either 
by  writ  of  procedendo,  or  of  mandamus.  A  writ  of  procedendo  ad  judicium  issues 
out  of  the  court  of  chancery,  where  judges  of  any  subordinate  court  do  delay 
the  parties;  for  that  they  will  not  give  judgment  either  on  the  one  side  or  the 
other,  when  they  ought  so  to  do.  In  this  case  a  writ  of  procedendo  shall  be 
awarded,  commanding  them  in  the  king's  name  to  proceed  to  judgment;  but 
without  specifying  any  particular  judgment,  for  that  (if  erroneous)  may 
*be  set  aside  in  the  course  of  appeal,  or  oy  writ  of  error  or  false  judg-  r*i  i  a 
ment :  and  upon  further  neglect  or  refusal,  the  judges  of  the  inferior  ^ 
court  may  be  punished  for  their  contempt  by  writ  of  attachment  returnable  in 
the  kind's  bench  of  common  pleas.(/) 

A  writ  of  mandamus  is,  in  genera],  a  command  issuing  in  the  king's  name 
from  the  court  of  king's  bench,  and  directed  to  any  person,  corporation,  or 
inferior  court  of  judicature  within  the  kind's  dominions,  requiring  them  to  do 
some  particular  thing  therein  specified,  which  appertains  to  their  omce  and  duty, 
and  which  the  court  of  king's  oench  has  previously  determined;  or  at  least  sup- 
poses, to  be  consonant  to  right  and  justice.  It  is  a  high  prerogative  writ,  of  a 
most  extensively  remedial  nature;  and  may  be  issued  in  some  cases  where  the 
injured  party  has  also  another  more  tedious  method  of  redress,  as  in  the  case 
of  admission  or  restitution  of  an  office ;"  but  it  issues  in  all  cases  where  the 

Ji*)  Cl«rke  proa,  eur.  adm.  i  18,  (•)  1  Veotr.  1. 

•)md.2Il.    1  Bon.  Abr.  581.    Ba7m.78.  LordBaTm.  (<f)  1  Keb.  662. 

(8.  (•)  Bro.  Abr.  tit  Atvr,  177. 

(»)  1  KoO.  Abr.  631.    Oodb.193,  200.  (f)  F.  N.  B.  153, 154»  210. 

*  Supposing  the  injured  party  to  have  a  complete  and  spedfio  redress  by  suit  at  law, 
it  is  conceived  that  the  circumstance  of  its  being  a  more  tedious  method  will  not  be 
■offlcient  to  warrant  the  court  in  granting  a  mandamus.  But  where  the  remedy  is  inade- 
quate, the  writ  may  issue.  Thus,  where  a  party  refuses  to  do  some  act  which  by  law  he 
ought  to  do,  and  the  nonfeasance  of  which  is  ii\jurious  to  the  public,  though  this  be  an 
indictable  offence,  that  will  not  prevent  the  issuing  of  a  mandamus,  for  the  indictment 
wiU  not  directly  compel  the  performance  of  the  act:  the  offender  may  be  fined  or  im- 
prisoned, but  if  he  be  obstinate,  the  party  injured  has  no  complete  remedy.  Rex  v«. 
Severn  and  Wye  Railroad  Company,  2  B.  &  A.  646.  Neither  does  the  instance  put  of  an 
admission  to  an  office  seem  to  be  in  point ;  for  though  a  mandamus  will  undoubtedly  lie 
for  Bttch  a  purpose,  yet  it  does  lie  specifically,  because  the  party  without  it  would  nave 
no  legal  remeay  by  action.  It  is  proper  also  to  add  another  qualification.  If  the  right 
in  dispute  be  strictly  and  wholly  private,  the  court  will  not  interfere:  a  mandamus  is  pro* 
perly  a  writ  to  compel  the  performance  of  public,  or  at  least  official,  duties ;  and  there- 
tore  the  court,  considering  tlie  Bank  of  England  as  a  mere  corporation  of  private  traders^ 
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party  hath  a  right  to  have  any  thin^  done,  and  hath  no  other  specific  means  of 
compelling  its  performance.  A  mandamus  therefore  lies  to  compel  the  admission 
or  restoration  of  the  party  applying  to  any  office  or  franchise  of  a  puhlio 
nature,  whether  spiritual  or  temporal;  to  academical  degrees ;  to  the  use  of  a 
meeting-house,  Ac. :  it  lies  for  the  production,  inspection,  or  delivery  of  public 
books  and  papers ;  for  the  surrender  of  the  regalia  of  a  corporation ;  to  oblige 
bodies  corporate  to  affix  their  common  seal;  to  compel  the  holding  of  a  court; 
and  for  an  infinite  number  of  other  purposes,  which  it  is  impossible  to  recite 
minutely.  But  at  present  we  are  more  particular  to  remark,  that  it  issues  to 
the  judges  of  any  inferior  court,  commanding  them  to  do  justice  according  to 
the  powers  of  their  office,  whenever  the  same  is  delayed.  For  it  is  the  peculiar 
business  of  the  court  of  king's  bench  to  superintend  all  inferior  tribunals,  and 
therein  to  enforce  the  due  exercise  of  those  judicial  or  ministerial  powers  with 
which  the  crown  or  legislature  have  invested  them:  and  this,  not  only  by  re* 
'*'1111  i^^^^^i^^"^  their  excesses,  but  also  by  quickening  *their  negligence,  and 
-■  obviating  their  denial  of  justice.  A  maridamus  may  therefore  be  had 
to  the  courts  of  the  city  of  London,  to  enter  up  judgment  ;r9')  to  the  spiritual 
courts  to  grant  an  administration,  to  swear  a  church-warden,  and  the  like. 
This  writ  is  grounded  on  a  suggestion,  by  the  oath  of  the  party  injured,  of  his 
own  right,  and  the  denial  of  justice  below :  whereupon,  in  order  more  fully  to 
satisfy  the  court  that  there  is  a  probable  ground  for  such  interposition,  a  role 
is  made,  (except  in  some  general  cases  where  the  probable  ground  is  manifest,) 
directing  the  party  complained  of  to  show  cause  why  a  writ  of  mandamus 
should  not  issue :  and,  if  he  shows  no  sufficient  cause,  the  writ  itself  is  issued, 
at  first  in  the  alternative,  either  to  do  thus,  or  signify  some  reason  to  the  con- 
trary; to  which  a  return,  or  answer,  must  be  made  at  a  certain  day.  And,  if 
the  inferior  judge,  or  other  person  to  whom  the  writ  is  directed,  returns  or 
signifies  an  insufficient  reason,  then  there  issues  in  the  second  place  a  peremptory 
mandamus,  to  do  the  thing  absolutely ;  to  which  no  other  return  will  be  ad- 
mitted, but  a  certificate  of  perfect  obedience  and  due  execution  of  the  writ.  If 
the  inferior  judge  or  other  person  makes  no  return,  or  fails  in  his  respect  and 
obedience,  he  is  punishable  for  his  contempt  by  attachment.  But  if  he,  at  the 
first,  returns  a  sufficient  cause,  although  it  should  be  false  in  fact,  the  court  of 
king's  bench  will  not  try  the  truth  of  the  fact  upon  affidavits ;  but  will  for  the 
present  believe  him,  and  proceed  no  further  on  the  mandamus.  But  then  the 
party  injured  may  have  an  action  against  him  for  his  false  return,  and  (if  found 
to  be  false  by  the  jury)  shall  recover  damages  equivalent  to  the  injury  sus- 
tained; together  with  a  peremptory  mandamus  to  the  defendant  to  do  his  duty.'* 
Thus  much  for  the  injury  of  neglect  or  refusal  of  justice. 

(If)  BMjm.  214. 

so  for  as  regarded  its  internal  management  of  its  own  concemS)  refused  to  issue  a  nump 
(ktmus  upon  the  application  of  a  member  to  compel  the  directors  to  produce  their  accounts 
in  order  to  declare  a  dividend  of  all  their  profits.  Rex  vs.  The  Bank  of  England,  2  B.  & 
A..  620.    Rex  vs,  London  Assurance  Company,  5  B.  &  A.  599. 

As  the  writ  of  numdamus  is  exclusively  confined  to  the  court  of  King's  Bench,  and  has 
been  called  one  of  the  flowers  of  that  court,  no  writ  of  error  will  lie  to  any  other  juris- 
diction, if  there  should  be  any  thing  improper,  either  in  the  granting  it,  or  in  the  pro- 
ceedings under  it. 

On  uie  subject  of  mandamut  and  the  traversing  the  return  if  false  in  fbct,  in  certain 
oases,  see  pott^  264 — Coleridgb. 

^  However,  by  stat.  1  W.  IV.  c.  21,  s.  3,  the  prosecutor  may  now  in  all  cases  of  fium* 
damus  (as  he  could  by  stat.  9  Anne,  c.  20,  in  certain  special  cases)  plead  to  or  traverse 
the  matters  in  any  return,  and  proceed  and  obtain  damages  as  in  an  action  for  a  false 
return,  without  the  necessity  of  bringing  such  action  aslieretofore;  and,  by  s.  6,  the 
oosts  on  all  applications  for  mandamus  are  to  be  in  the  discretion  of  the  court.  And  now, 
by  stat.  6  &  7  Vict.  c.  67,  on  such  return  being  made,  the  person  prosecuting  the  writ 
mav  object  to  the  validity  of  such  return  by  way  of  demurrer,  and  thereupon  the  writ 
and  return  and  the  demurrer  shall  be  entered  upon  record,  and  proceedmgs  shall  be 
taken  as  upon  a  demurrer  to  pleading;  and,  by  s.  2,  upon  judgment  being  given 
thereon,  error  may  be  brought  for  reversmg  the  same  in  like  manner  as  in  ordiivury  civil 
«<«tionfi.  — Stiwart. 
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2.  The  other  injury,  which  is  that  of  encroachment  of  jurisdiction,  or  calling 
one  coram  non  judiccy  to  answer  in  a  court  that  has  no  legal  cognizance  of  the 
cause,  is  also  a  grievance  for  which  the  common  law  has  provided  a  remedy  by 
the  writ  of  prohibition. 

*A  prohibition  is  a  writ  issuing  properly  only  out  of  the  court  of  king's  r ♦i| o 
bench,  being  the  king's  prerogative  writ;  but,  for  the  furtherance  of  *- 
justice,  it  may  now  also  be  had  in  some  cases  out  of  the  court  of  chancery,(A) 
common  pleas,(t)  or  exchequer  ;(A:)  directed  to  the  judse  and  parties  of  a  suit 
in  any  inferior  court,  commanding  them  to  cease  from  we  prosecution  thereof, 
npor.  a  suggestion  that  either  the  cause  originally,  or  some  collateral  matter 
arising  therein,  does  not  belong  to  that  jurisdiction,  but  to  the  cognizance  of 
some  other  court.  This  writ  may  issue  either  to  inferior  courts  of  cummon  law; 
as,  to  the  courts  of  the  counties  palatine  or  principality  of  Wales,  if  they  hold 
plea  of  land  or  other  matters  not  lying  withm  their  respective  franchises ;(Z)  to 
the  county-courts  or  courts-baron,  where  they  attempt  to  hold  plea  of  any  matter 
of  the  value  of  forty  shillings  :(m)  or  it  may  be  directed  to  the  courts  Christian, 
the  university  courts,  the  court  of  chivalry,  or  the  court  of  admiralty,  where 
they  concern  themselves  with  any  matter  not  within  their  jurisdiction ;  as  if 
the*  first  should  attempt  to  try  the  validity  of  a  custom  pleaded,  or  the  latter  a 
contract  made  or  to  be  executed  within  this  kingdom.  Or  if,  in  handling  of 
matters  clearly  within. their  cognizance,  they  transgress  the  bounds  prescribed 
to  them  by  the  laws  of  England;  as  where  they  require  two  witnesses  to  prove 
the  payment  of  a  legacy,  a  release  of  tithes,(n)  or  the  like;  in  such  cases  also  a 
prohibition  will  be  awarded.  For,  as  the  fact  of  signing  a  release,  or  of  actual 
payment,  is  not  properly  a  spiritual  question,  but  only  allowed  to  be  decided  in 
thosd  courts  because  incident  or  accessory  to  some  original  question  clearly 
within  their  j  urisdiction ;  it  ought  therefore,  where  the  two  laws  differ,  to  be  decided 
not  according  to  the  spiritual,  but  the  temporal,  law ;  else  the  same  question 
might  be  determined  diflferent  ways,  according  to  the  court  in  which  the  suit  is 
depending :  an  impropriety  which  no  wise  government  can  or  ought  to  endure, 
^and  which  is  therefore  a  ground  of  prohibition.  And  if  either  the  r^ciio 
judge  or  the  party  shall  proceed  after  such  prohibition,  an  attachment  ^ 
may  be  had  against  them,  to  punish  them  for  the  contempt,  at  the  discretion  of 
the  court  that  awarded  it;(o)  and  an  action  will  lie  against  them,  to  repair  the 
party  injured  in  damages. 

So  long  as  the  idea  continued  among  the  clergy,  that  the  ecclesiastical  state 
was  wholly  independent  of  the  civil,  great  struggles  were  constantly  maintained 
between  the  temporal  courts  and  the  spiritual,  concerning  the  writ  of  prohibi- 
tion and  the  proper  object  of  it;  even  from  the  time  of  the  constitutions  of 
Clarendon,  made  in  opposition  to  the  claims  of  archbishop  Becket  in  10  Hen. 
II.,  to  the  exhibition  of  certain  articles  of  complaint  to  the  king  by  archbishop 
Bancroft  in  3  Jac.  I.,  on  behalf  of  the  ecclesiastical  courts :  from  which,  and 
from  the  answers  to  them  signed  by  all  the  judges  of  Westminster  hall,(  j?)  much 
may  be  collected  concerning  the  reasons  of  granting  and  methods  of  proceeding 
upon  prohibitions.  A  short  summary  of  the  latter  is  as  follows :  The  party 
aggrieved  in  the  court  below  applies  to  the  superior  court,  setting  forth  in  a 
suggestion  upon  record  the  nature  and  cause  of  his  complaint,  in  being  drawn 
ad  aliud  examen^  by  a  jurisdiction  or  manner  of  process  disallowed  by  the  laws 
of  the  kingdom;  upon  which,  if  the  matter  alleged  appears  to  the  court  to  be 
sufficient,  the  writ  of  prohibition  immediately  issues ;  commanding  the  judge 
not  to  hold,  and  the  party  not  to  prosecute,  the  plea.^^    But  sometimes  the  point 

(»)  1  p.  Wms.  478.  (")  Finch,  L.  461. 

'*)  Hob.  1&.  (•)  Oro.  ElfaE.  686.    Hob.  188. 

*»)  Palmar,  623.  (•)  F.  N.  B.  40. 
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The  Supreme  Cnurt  of  the  United  States  has  power  to  issue  writs  of  mandamus^  in  cases 
warranted  by  the  principles  and  usages  of  law,  to  any  courts  appointed  or  persons  hold- 
ing ofi^ce  under  the  authority  of  the  United  States.  Act  of  Congress,  Sept.  24,  1789,  ] 
Story's  Laws,  59.-— Sharswood. 

^  The  general  grounds  for  a  prohibition  to  the  ecclesiastical  courts  are  either  a  defect 
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may  be  too  nice  and  doubtftil  to  be  decided  merely  upon  a  motion ;  and  then, 
for  the  more  solemn  determination  of  the  question,  the  party  applying  for  the 
prohibition  is  directed  by  the  court  to  declare  a  prohibition ;  that  is,  to  prosecute 
an  action,  by  filing  a  declaration,  against  the  other,  upon  a  supposition  or  fiction 
(which  is  not  traversable) (y)  that  he  has  proceeded  in  the  suit  below,  notwith- 
standing the  writ  of  prohibition.  And  if,  upon  demurrer  and  argument,  the 
court  shall  finally  be  of  opinion  that  the  matter  suggested  is  a  good  and  suf- 
♦1141  ^^^®^*  ground  of  *prohibition  in  point  of  law,  then  judgment  with 
^  nominal  damans  shall  be  given  for  the  party  complaining,  and  the  de- 
fendant, and  also  the  inferior  court,  shall  be  prohibited  from  proceeding  any 
further.  On  the  other  hand,  if  the  superior  court  shall  think  it  no  competent 
ground  for  restraining  the  inferior  jurisdiction,  then  judgment  shall  be  given 
against  him  who  applied  for  the  prohibition  in  the  court  above,  and  a  writ  of 
consultation  shall  be  awarded ;  so  called,  because,  upon  deliberation  and  consul- 
tation had;  the  judges  find  the  prohibition  to  be  ill  founded,  and  therefore  by 
this  writ  they  return  the  cause  to  its  original  jurisdiction,  to  be  there  deter- 
mined, in  the  inferior  court.  And,  even  in  ordinary  cases,  the  writ  of  prohibi- 
tion is  not  absolutely  final  and  conclusive.  For  though  the  ground  be  a  proper 
one  in  point  of  law,  for  granting  the  prohibition,  yet  if  the  fact  that  gave  rise 
to  it  be  afterwards  falsified,  the  cause  shall  be  remanded  to  the  prior  jurisdiction. 
If,  for  instance,  a  custom  be  pleaded  in  the  spiritual  court ;  a  prohibition  ought 
to  go,  because  that  court  has  no  authority  to  trv  it :  but,  if  the  fact  of  such  a 
custom  be  brought  to  a  competent  trial,  and  be  there  found  false,  a  writ  of  con- 
sultation will  be  granted.  roT  this  purpose  the  party  prohibited  may  appear  to 
the  prohibition,  and  take  a  declaration,  (which  must  always  pursue  the  sugges- 
tion,) and  so  plead  to  issue  upon  it ;  denying  the  contempt,  and  traversing  the 
custom  upon  which  the  prohibition  was  grounded  ]  and  if  that  issue  be  round 
for  the  defendant,  he  shall  then  have  a  writ  of  consultation.  The  writ  of  con- 
sultation mav  also  be,  and  is  frequently,  granted  by  the  court  without  any  action 
brought;  when,  after  a  prohibition  issued,  upon  more  mature  consideration  the 
court  are  of  opinion  that  the  matter  suggested  is  not  a  good  and  sufficient  ground 
to  stop  the  proceedings  below.  Thus  careful  has  the  law  been,  in  compelling 
the  inferior  courts  to  do  ample  and  speed v  justice ;  in  preventing  them  from 
transgressing  their  due  bounds;  and  in  allowing  them  the  undisturbed  cogni 
zance  of  such  causes  as  by  right,  founded  on  the  usage  of  the  kingdom  or  ad 
of  parliament;  do  properly  belong  to  their  jurisdiction." 

(ff)  Barn.  Not  4t(s  148. 

of  jurisdiction,  or  a  defect  in  the  mode  of  trial.  If  any  fact  be  pleaded  in  the  court 
below,  and  the  parties  are  at  issue,  that  court  has  no  jurisdiction  to  try  it,  because  it 
cannot  proceed  according  to  the  rules  of  the  common  law ;  and  in  such  case  a  prohibition 
lies.  Or  where  the  spiritual  court  has  no  original  jurisdiction,  a  prohibition  may  bo 
sranted  even  after  sentence.  But  where  it  has  jurisdiction,  and  gives  a  wrong  judgment, 
it  is  the  subject-matter  of  appeal  and  not  of  prohibition.  Lord  Kenyon,  3  T.  K.  4.  But 
when  a  prohibition  is  granted  after  sentence,  the  want  of  jurisdiction  must  appear  upon 
the  face  of  the  proceedings  of  the  spiritual  court.  Ibid.  Cowp.  422.  -See  also  4  T.  R.  382. 
See  also  2  H.  Bl.  69,  100.    3  East,  472.— Christian. 

"  The  ancient  practice  as  to  the  writ  of  prohibition  has  been  much  simplified  and 
improved  by  stat.  1  W.  IV.  o.  21. — Stewart. 

The  Supreme  Court  of  the  United  States  hath  power  to  issue  writs  of  prohibition  to 
the  federal  district  courts,  when  proceeding  as  courts  of  admiralty  and  maritime  juria- 
diction.    Act  of  Congress,  Sept.  24, 1789, 1  Story's  Laws,  59.— Sharswood. 
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CHAPTBS  Vm. 

OF  WBONGS,  AND  THEIR  REMEDIES,  RESPECTING  THE  RIGHTS  OF  PERSONS. 

*The  former  chapters  of  this  part  of  our  commentaries  having  been  em-    r  *i  -i  c 
ployed  in  describing  the  several  methods  of  redressing  private  wrongs,    L 
'    either  by  the  mere  act  of  the  parties,  or  the  mere  operation  of  law;  and  in  treat* 
!    ing  of  the  natare  and  several  species  of  courts ;  together  with  the  cognizance  of 
\    wrongs  or  injuries  by  private  or  special  tribunals,  and  the  public  ecclesiastical, 
i  military,  and  maritime  jurisdictions  of  this  kingdom ;  I  come  now  to  consider  at 
;   large,  and  in  a  more  particular  manner,  the  respective  remedies,  in  the  public  and 
general  courts  of  common  law,  for  injuries  or  private  wrongs  of  any  denomination 
whatsoever,  not  exclusively  appropriated  to  any  of  the  ^rmer  tribunals.    And 
herein  I  shall,  first,  define  the  several  injuries  cognizable  by  the  courts  of  com- 
mon law,  with  the  respective  remedies  applicable  to  each  particular  injury;  and 
shall,  secondly,  describe  the  method  of  pursuing  and  obtaining  these  remedies 
in  the  several  courts. 

First,  then,  as  to  the  several  injuries  cognizable  by  the  courts  of  common  law, 
with  the  respective  remedies  applicable  to  each  particular  injury.  And,  in  treat- 
ing of  these,  I  shall  at  present  confine  myself  to  such  wrongs  as  may  be  com- 
mitted in  the  mutual  intercourse  between  subject  and  subject;  which  the  king, 
as  the  fountain  of  justice,  is  officially  bound  to  redress  in  the  ordinary  forme  of 
law:  reserving  such  ^injuries  or  encroachments  as  may  occur  between  rj^tf  a 
the  crown  and  the  subject,  to  be  distinctly  considered  hereafbor,  as  the  ■- 
remedy  in  such  cases  is  generally  of  a  peculiar  and  eccentrical  nature. 

Now,  since  all  wrongs  may  be  considered  as  merely  a  privation  of  right,  the 
plain  natural  remedy  for  every  species  of  wron^  is  the  being  put  in  possession 
of  that  ri^ht  whereof  the  party  injured  is  deprived.  This  may  either  be  effected 
by  a  specific  delivery  or  restoration  of  the  subject-matter  in  dispute  to  the  legal 
owner ;  as  when  lands  or  personal  chattels  are  unjustly  withheld  or  invaded ;  or, 
where  that  is  not  a  possibly,  or  at  least  not  an  adequate,  remedy,  by  making  the 
BufTerer  a  pecuniary  satisfaction  in  damages ;  as  in  case  of  assault,  breach  of  con- 
tract, &c. :  to  which  damages  the  party  injured  has  acquired  an  incomplete  or 
inchoate  right  the  instant  he  receives  the  injury, (a)  though  such  right  be  not 
fully  ascertained  till  they  are  assessed  by  the  intervention  of  the  law.  The  in- 
struments whereby  this  remedy  is  obtained  ^which  ai*e  sometimes  considered  in 
the  light  of  the  remedy  itself)  are  a  diversity  of  suits  and  actions,  which  are 
defined  by  the  Mirror(6)  to  be  "the  lawful  demand  of  one's  right;"  or,  as  Brac- 
ton  and  Fleta  express  it,  in  the  words  of  Justinian,(o)  jus  proseg^iendi  in  judicio 
quod  alicui  debetur. 

The  Bomans  introduced,  pretty  early,  set  forms  for  actions  and  suits  in  their 
law,  after  the  example  of  the  Greeks;  and  made  it  a  rule,  that  each  injury  should 
be  redressed  by  its  proper  remedy  only.  "  AcHanes"  say  the  pandects,  "  compositce 
guntf  quibus  inter  se  homines  disceptarent :  quas  actiones,  ne  populus  prout  vellet  in- 
stUueret,  certas  solennesque  esse  voluerunt'Xd)  The  forms  of  these  actions  were 
originally  preserved  in  the  books  of  the  pontifical  college,  as  choice  and  inesti- 
maole  secrets;  till  one  Cneius  Flavins,  the  secretary  of  Appius  Claudius,  stole  a 
copy  and  published  them  to  the  people.(6)  The  '^concealment  was  ridicu^  r'*'117 
Ions;  but  the  establishment  of  some  standard  was  undoubtedly  neces-  ^ 
«ary,  to  fix  the  tme  state  of  a  question  of  ri^ht ;  lest  in  a  long  and  arbiixary 
process  it  might  be  shifted  continually,  and  be  at  length  no  longer  discernible. 
Or,  as  Cicero  expresses  it,(/)  ^^sunt  jura,  sunt  formuLcSy  de  omnibus  rebus  cofisti- 
tutce,  ne  quis  aut  in  genere  injuries^  aut  in  rqtione  actionis,  errare  possit  Expressm 
enim  sunt  ex  uniuscujusque  damnd,  dolore,  incommodo,  calamitate,  injuria,  publico!  a 
proetore  fwrnuUe,  ad  quas  privata  lis  aecommodatur"    And  in  the  same  manner 

(•)  See  Iwok  iL  ch.  29.  O  F/.  1, 2,  2,  {  0. 

(*)  C.  2, 2 1.  (•)  C¥e.  pro  Murwmu  Z  U,  de  oraJL  i,  o.  41. 

(•)  IiMt  4  e^ pr.  if)Proqiik.BoteioAL 
Vou  XL— 6  M 
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our  Brae  ton,  speaking  of  the  oridnal  writs  upon  which  all  onr  actions  are 
founded,  declares  them  to  be  fixed  and  immutable,  unless  by  authority  of  par- 
liament.(^)  And  all  the  modern  legislators  of  Europe  have  found  it  expedient, 
from  the  same  reasons,  to  fall  into  the  same  or  a  similar  method.  With  us  in 
Bngland  the  several  suits,  or  remedial  instruments  of  justice,  are  from  the  sub- 
ject of  them  distinguished  into  three  kinds :  actions  personal,  real,  and  mixed. 

Personal  actions  are  such  whereby  a  man  claims  a  debt,  or  personal  duty,  or 
damages  in  lieu  thereof;  and,  likewise,  whereby  a  man  claims  a  satisfaction  in 
damages  for  some  injury  done  to  his  person  or  property.  The  former  are  said 
to  be  founded  on  contracts,  the  latter  upon  torts  or  wrongs ;  and  they  are  the 
same  which  the  civil  law  calls  '<  actiones  in  personam,  qum  adversus  eum  intendun- 
tur,  qui  ex  contractu  vel  delicto  obligatus  est  aliquid  dare  vet  concedere.'\h)  Of  the 
former  nature  are  all  actions  upon  debt  or  promises ;  of  the  latter,  all  actions 
for  trespasses,  nuisances,  assaults,  defamatory  words,  and  the  like. 

Meal  actions,  (or,  as  they  are  called  in  the  Mirror,(i^  feodal  actions,)  which 
concern  real  property  only,  are  such  whereby  the  plaintiff,  here  called  the  de- 
mandant, claims  title  to  have  any  lands  or  tenements,  rents,  commons,  or  other 
*1181  *^^^^<^i^A™^i^t^;  ^^  fee-simple,  fee-tail,  or  for  term  of  life.  By  these  ac- 
-'  tions  formerly  all  disputes  concerning  real  estates  were  decided;  bat 
they  are  now  pretty  generally  laid  aside  in  practice,  upon  account  of  the  great 
nicety  required  in  their  management,  and  the  inconvenient  length  of  their  pro- 
cess :  a  much  more  expeditious  method  of  trying  titles  being  since  introduced, 
by  other  actions  personal  and  mixed. 

Mixed  actions  are  suits  partaking  of  the  nature  of  the  other  two,  wherein 
some  real  property  is  demanded,  and  also  personal  damages  for  a  wrong  sus- 
tained. As  for  instance  an  action  of  waste :  which  is  brought  by  him  who 
hath  the  inheritance  in  remainder  or  reversion,  against  the  ton&t  for  life  who 
hath  committed  waste  therein,  to  recover  not  only  the  land  wasted^  ysjiit^  would 
make  it  merely  a  real  action ;  but  also  treble  aamages,  in  {Mm'ance  of  the 
statute  of  G]oucester,(/:)  which  is  a  personal  recompense ;  and  so  both,  being 
joined  together,  denominate  it  a  mixed  action.^ 

Under  these  three  heads  may  every  species  of  remedy  by  suit  or  action  in 
the  courts  of  common  law  be  compnsed.  Bat  in  order  effeetually  to  apply  the 
remedy  it  is  first  necessary  to  ascertain  the  complaint.  I  proceed,  therefore, 
now  to  enumerate  the  several  kinds,  and  to  inquire  into  the  respective  nature, 
of  all  private  wrongs,  or  civil  injuries,  which  may  be  offer6|(  to  the  rights  of 
either  a  man's  person  or  his  property;  recountiuj?  at  the  same  time  the  re- 
spective remedies  which  are  furnished  by  the  law  ibr  every  infeaotion  of  right. 
But  I  must  first  beg  leave  to  premise  that  all  civil  injuries  are  of  two  kinds, 
the  one  without  force  or  violence,  as  slander  or  breach  qf  contract;  the  other 
coupled  unth  force  and  violence,  as  batteries  or  false  imprisonment.({)  Which 
latter  species  savour  something  of  the  criminal  kind,  being  always  attended 
with  some  violation  of  the  peace ;  for  which  in  strictness  of  law  a  fine  ought 
^1191  ^^  ^  P  ^  ^^  ^^^S»  ^^  *well  as  a  j^rivate  satisfaction  to  the  party 
-'  injured,  (m)  And  \^is  distinction  of  private  wrongs,  into  injuries  with 
*  and  without  force,  we  shall  ^d  to  run  through  all  the  variety  of  which  we  are 
now  to  treat.  In  considOThg  of  which,  I  snail  follow  the  same  method  that 
was  pursued  with  regard  to  the  distribution  of  rights:  for,  as  these  are  nothing 
else  out  an  infringement  or  breach  of  those  rights  which  we  have  before  laid 


(#)  Sunt  qtuBdam  hrtviafomuzta  niper  eerttt  ecaibut  dt 
enriUf  d,  dt  eommuni  ecntitio  MiM  regni  appnhaia  ti  oon' 
eesfo,  qutB  quidem  nuOaimui  nuiiari  poUrini  abaque  ooi»> 

n»u el volumiaU eonm.  L,b,deexcqMomibu$,e.Vi,lt. 

<»)  Inst  4^0^16. 


(«)C2.}6. 
(*)61fidw.I.e.ft. 
(<)  Flneh,  L.  184. 
(•}Fliich,U108. 


J«iik.  Oast.  18ft. 


^  Real  actions,  with  the  exception  of  th|ee,— dower,  riffht  of  dower,  md  ^ucare  unpedU^^* 
were  entirely  aboliahed  by  stat.  3  &  4  W.^VT.  o.  27,  s.  36.  All  mixed  actions,  with  one 
exception, — the  action  of  ^ectment, — were  abolished  by  the  same  statute.  The  action 
of  ^ectment  thus  preserved  has  now,  by  the  Common-Law  Procedure  Act  1852,  been 
also  swept  away,  and  a  new  procedure  or  action  of  ^ectment  substituted  in  Its  place.— ^ 
HrawART. 
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down  and  explained,  it  will  follow  that  this  negative  system,  of  wrongs^  ziast  «» 
correspond  and  tally  with  the  former  positive  system,  of  rights.    As  therefore  we 
divide(n)  all  riehts  mto  those  of  persona  and  those  of  things,  so  we  must  make  the 
aame  general  £stribatioQ  of  injuries  into  such  as  affect  the  rights  of  persons^  and 
Bach  as  affect  the  rights  of  property. 

The  rights  of  persons^  we  may  remember,  were  distributed  into  absolute  and 
relative :  absolute,  which  were  sucli  as  appertained  and  belonged  to  private  men^ 
considered  merely  as  individuals,  or  single  persons ;  and  relative,  which  were 
incidenjb  to  them  as  members  of  society  and  connected  to  each  other  by  various 
ties  and  relations.  And  the  absolute  rights  of  each  individual  were  defined  to 
be  the  right  of  personal  security,  the  right  of  personal  liberty,  and  the  right 
of  private  property,  so  that  the  wrongs  or  injuries  affecting  them  must  conse- 
quently be  of  a  corresponding  nature. 

1.  Aa  to  injuries  which  affect  the  personal  security  of  individualci,  they  are 
either  injuries  against  their  lives,  their  limbs,  their  bodice,  their  health,  or  their 
reputations. 

1.  With  regard  to  the  first  subdivision,  or  injuries  affecting  the  life  of  man, 
they  do  not  fall  under  our  present  contemplation ;  being  one  of  the  most  atro- 
cious j^pecies  of  crimes,  the  subject  of  the  next  book  of  our  commentaries.' 

*2,  8.  The  two  next  species  of  injuries,  affecting  the  limbs  or  bodies  r 41100 
of  individuals,  I  shall  consider  in  one  and  the  same  view.    And  these    ^ 

(•)  See  book  1.  eb.  1. 

'  For  injury  to  life,  in  general,  cannot  be  the  subject  of  a  civil  action,  the  civil  remedy 
being  merged  in  the  onence  to  the  public.  Therefore  an  action  will  not  lie  for  battery  of 
wife  or  servant,  whereby  death  ensu^.  Styles,  347.  1  Lev.  247.  Yelv.  89,  90.  1  Lord 
339.  The  remedy  is  by  indictment  for  murder,  or,  formerly,  by  appeal,  which  the  wife 
might  have  for  l|i[ling  her  husband,  provided  she  married  not  a^n  before  or  pending 
her  app^J:  or  tne  A«tr male  for  the  death  of  his  ancestor,  and  which  differed  principally 
from  an  i!nKi(|nAnt  in  respect  of  its  not  being  in  the  power  of  the  king  to  pardon  the 
offender  withoutme  appellor's  consent.  See  post,  4  book,  312,  6.  5  Burr.  2643.  But 
appeals  of  murder,  treason,  felony,  and  other  offences  were  abolished  by  59  Geo.  III.  c, 
46,  8.  1.  In  general,  all  felonies  suspend  the  civil  remedies,  (Styles,  346,  347 ;)  and 
before  conviction  of  the  offender  there  is  no  remedy  against  him  at  law  or  in  equity,  (id. 
ibid..  17  Ves.  331 ;)  but  after  conviction  and  punishment  on  an  indictment  of  the  party 
for  stealing  the  party  robbed  may  support  trespass  or  trover  against  the  offender.  Styles, 
347.  Latcn.  144.  Sir  Wm.  Jones,  147.  1  Lev.  247.  Bro.  Abr.  tit.  Trespass.  And  after 
an  acquittal  of  the  defendant  upon  an  indictment  for  a  felonious  assault  upon  a  party 
bv  stabbing  him,  tA  latter  may  maintain  trespass  to  recover  damages  for  the  civil  injury, 
if  it  be  not  shown  that  he  colluded  in  procuring  such  acquittal.  12  East,  409.  In  some 
eases,  by  express  enactment,  the  civil  remedy  is  not  affected  by  the  criminality  of  the 
offender.  'Hlus  it  is  provided  by  52  Oeo.  III.  c.  63,  s.  5,  that  where  bankers,  oc.  have 
been  guilty  of  embe^ement,  they  may  be  prosecuted,  but  the  civil  remedy  shall  not  be 
affected.  The  21  Hen.  VIII.  c.  II  directs  that  goods  stolen  shall  be  restored  to  the 
owner  upon  certain  conditions, — ^namely,  that  he  shall  give  or  produce  evidence  against 
the  felons,  and  that  the  felon  be  prosecuted  to  conviction  thereon.  Upon  performance 
of  these,  the  right  of  the  owner,  which  was  before  suspended,  becomes  perfect  and  abso- 
lute ;  but  he  cannot  recover  the  value  from  a  person  who  purchased  them  in  market 
overt  and  sold  them  again  before  the  conviction  of  the  felon,  notwithstanding  the 
owner  gave  such  person  notice  of  the  robbery  while  they  were  in  his  possession ;  but  he  ' 
must  proceed  against  the  original  felon,  or  against  the  person  who  has  the  chattel  in  his 
possession  at  the  time  of  the  conviction.  2  T.  R.  750.  And  the  above  act  does  not 
extend  to  goods  obtained  by  false  pretences.  5  T.  R.  175.  See,  further,  1  Chitty's  Crim. 
L.  5. — Chittt. 

By  the  common  law,  the  wife  or  husband,  parent  or  child,  of  the  party  killed, 
cannot  recover  any  pecuniary  compensation  for  the  ii\jury  sustained  by  the  death  of  the 
relative,  (Baker  vs.  Bolton,  1  Camp.  493 ;)  and  this  was  the  law  till  the  stat.  9  &  10  Vict. 
c.  93  enacted  that  whenever  the  death  oi  a  person  shall  be  caused  by  such  wrongful  act, 
neglect,  or  default  as  would,  if  death  had  not  ensued,  have  entitled  the  party  injured  to 
maintain  an  action  for  damages,  the  person  yho  would  have  been  liable  to  such  action 
may  be  sued  by  the  executor  or  administjJtor  for  the  benefit  of  the  wife,  husband, 
parent,  or  child  of  the  person  deceased.  The  jury,  in  any  such  action,  m&y  give 
damages  proportionable  to  the  ii\jury  resulting  from  tne  death,  to  be  divided  among  the 
parties  for  whose  benefit  the  action  is  brought,  in  shares  as  the  jury  shall  direct.  Blake 
M.  Ifidland  Railway  Company,  21  L.  J.  R.  233,  Q.  B.   8.  C.  18  Ad.  &  El.  93.— Stswart 
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nia^  be  committed,  1.  By  threats  and  menaces  of  bodilj  hurt,  through  fear  of 
which  a  man's  business  is  interrupted.  A  menace  alone,  without  a  consequent 
inconvenience,  makes  not  the  injuiy :  but,  to  complete  the  wrong,  there  must 
be  both  of  them  to^ether.(o)  The  remedy  for  this  is  in  pecuniary  damaffes,  to 
be  recovered  by  action  of  trespass  vi  et  armis;{^p)  this  being  an  inchoate,  though 
not  an  absolute,  violence.'  2.  By  assault;  which  is  an  attempt  or  offer  to  beat 
another,  without  touching  him :  as  if  one  lirts  up  his  cane,  or  his  fist,  in  a 
threatening  manner  at  another ;  or  strikes  at  him  but  misses  him ;  this  is  an 
assault,  insultuSy  which  Finch(9)  describes  to  be  '<  an  unlawful  setting  upon  one'a 
person."  This  also  is  an  inchoate  violence,  amounting  considerably  higher  than 
bare  threats;  and  therefore,  though  no  actual  suffering  is  proved,  yet  the  party 
injured  may  have  redress  by  action  of  trespass  vi  et  armis;  wherein  he  shall  re* 
cover  damages  as  a  compensation  for  the  injury.*  8.  By  battery;  which  is  the 
unlawful  beating  of  another.  The  least  touching  of  another's  person  wilfully^ 
or  in  an^er,  is  a  battery ;  for  the  law  cannot  draw  the  line  between  different 
degrees  of  violence,  and  therefore  totally  prohibits  the  first  and  lowest  stage  of 
it ;  every  man's  person  being  sacred,  and  no  other  having  a  right  to  meddle 
with  it  in  any  the  slightest  manner.*  And  therefore  upon  a  similar  principle 
the  Cornelian  law  de  injuriis  prohibited  pulsation  as  well  as  verberation ;  distin- 
guishing verberation,  which  was  accompanied  with  pain,  fW>m  pulsation,  which 
was  attended  with  none.(r)  But  battery  is,  in  some  cases,  justifiable  or  lawful ; 
as  where  one  who  hath  authority,  a  parent,  or  master,  gives  moderate  correc- 
tion to  his  child,  his  scholar,  or  his  apprentice.  So  also  on  the  principle  of 
self-defence :  for  if  one  strikes  me  first,  or  even  only  assaults  me,  I  may  strike 
in  my  own  defence ;  and,  if  sued  for  it,  may  plead  son  assauU  demesne,  or  that  it 
'*'121 1  ^^^  ^^^  plaintiff's  *own  original  assault  that  occasioned  it.  So  likewise 
-I  in  defence  of  my  ^oods  or  possession,  if  a  man  endeavours  to  deprive  me 
of  them  I  may  justify  laying  hands  upon  him  to  prevent  him;  and  in  case  he  per- 
sists with  violence,  I  may  proceed  to  beat  him  away.(a)    Thus  too  in  the  exercise 

(•)  rinch,  L.  202.  (*-)  Ff.  47. 10,  5. 

Ci»)  Regiit.  104.    27A«B.ll.    7Edw.IV.34.  <•)  1  nnch,  L.  208. 

(ff)  Finoh,  L.  202. 

'  If  the  menace  be  not  actionable  alone,  but  only  in  ooi\junction  with  the  im'uriooi 
consequence,  it  seems  contrary  to  principle  that  the  remedy  should  be  by  trespass  vt  ei 
armUy  and  not  by  trespass  on  the  case.  On  examination,  none  of  the  authorities  cited 
for  the  position  satisfactorily  bear  it  out ;  and,  in  the  same  book  of  £dw.  IV.  21,  one  of 
the  same  judges  (Choke)  says,  iSi  home  faii  a  moy  numaee  en  ma  person  come  cPemprisoner  ou 
de  maimer^  jeo  avera  action  sur  man  com, — Golbkidos. 

*  See,  in  general,  Com.  Dig.  Battery,  C.  Bac.  Abr.  Assault  and  Battery,  A.  An  assault 
is  an  attempt  or  offer,  accompanied  by  a  d^ree  of  violence,  to  commit  some  bodily  ham^ 
by  any  means  calculated  to  produce  the  end  if  carried  into  execution.  Levelling  a  gun 
at  another  within  a  distance  from  which,  supposing  it  to  have  been  loaded,  the  cont'Cnta 
might  wound,  is  an  assault.  Bac.  Abr.  Assault,  A.  Abusive  words  alone  cannot  consti- 
tute an  assault,  and  indeed  may  sometimes  so  explain  the  aggressor's  intent  as  to  pre- 
vent an  act  prima  faeie  an  assault  from  amounting  to  such  an  imury ;  as  wh^e  a  man, 
during  assize-time,  in  a  threatening  posture,  half  <&ew  his  sword  from  its  scabbard,  and 
said,  **If  it  were  not  that  it  is  assise-time,  I  would  run  you  through  the  body,"  this  was 
held  to  be  no  assault,  the  words  explaining  that  the  party  did  not  mean  any  immediate 
iigury.  1  Mod.  3.  3  Bui.  N.  P.  15.  Vin.  Abr.  Trespass,  A.  2.  The  mUnlum  as  well  as  the 
act  constitute  an  assault.  1  Mod.  3,  case  13.  Assault  for  money  won  at  play  is  particu* 
larly  punishable  by  9  Anne,  c.  14.    4  East,  174. — Chittt. 

'  Com.  Dig.  Battery,  A.  Bac.  Abr.  Assault  and  Battery,  B.  A  battery  is  any  unlawful 
touching  the  person  of  another  by  the  aggressor  himself,  or  any  other  substance  put  in 
motion  by  him.  1  Saund.  29,  b.,  n.  1.  Id.  13  and  14,  n.  3.  Taking  a  hat  off  the  head 
of  another  is  no  battery.  I  Saund.  14.  It  must  be  either  wiffuUy  committed,  or  proceed 
from  want  of  due  care,  (Stra.  596.  Hob.  134.  Flowd.  19,)  otherwise  it  is  dcammtm  a6iq%i0 
n^rid,  and  the  party  aggrieved  is  without  remedy,  ^3  Wils.  303.  Bac.  Abr.  Assault  and 
Battery,  B. ;)  but  the  absence  of  intention  to  comnut  the  ixgury  constitutes  no  excuse 
where  there  has  been  a  want  of  due  care.'  Stra.  596.  Hob.  134.  Plowd.  19.  But  if  a 
persou  unintentionally  push  a^piinst  a  person  in  the  street,  or  if  without  any  default  in 
the  rider  a  horse  runs  away  and  goes  Mainst  another,  no  action  lies.  4  Mod.  405.  Every 
battery  includes  an  assault,  (Co.  Litt.  253  ;|  and  the  plaintiff  may  recover  for  the  assault 
only,  though  he  declares  for  an  assault  ana  battery.   4  Mod.  405.-- CBinr. 
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oi  an.  offioe,  as  that  of  chnroh-warden  or  beadle,  a  man  may  lay  haiids  upo  i 
another  to  torn  him  out  of  church,  and  prevent  his  disturbing  the  congregd^ 
tion.(^)  And,  if  sued  for  this  or  the  like  battery,  he  may  set  forth  the  whole 
oase,  and  plead  that  be  laid  hands  upon  him  gently,  moUiter  manus  imposuifj  foi 
this  purpose.  On  account  of  these  causes  of  justification,  battery  is  define  J 
to  be  the  tailawful  beating  of  another ;  for  which  the  remedy  is,  as  for  assault, 
by  action  of  trespass  vi  et  armis  f  wherein  the  jury  will  give  adequate  damages. 
4.  By  wouTiding  ;  which  consists  in  giving  another  some  dangerous  hurt,  and  is 
only  an  aggravated  species  of  battery.  5.  By  mayhem;  which  is  an  injury  atill 
more  atrocious,  and  consists  in  violently  depriving  another  of  the  use  of  a 
member  proper  for  his  defence  in  fight.  This  is  a  batteiy  attended  with  this 
aggravatmg  circumstance,  that  thereby  the  party  injured  is  forever  disabled 
fh>m  making  so  good  a  defence  against  future  external  injuries,  as  he  otherwise 
might  have  done.  Among  these  defensive  members  are  reckoned  not  only  arms 
and  legs,  but  a  finger,  an  eye,  and  a  fore  too  th,(u)  and  also  some  others.(v)  But 
the  loss  of  one  of  the  jaw-teeth,  the  ear,  or  the  nose,  is  no  mayhem  at  common 
law,  as  they  can  be  of  no  nse  in  fighting.  The  same  remedial  action  of  trespass 
fri  et  armis  lies  also  to  recover  damages  for  this  injury,  an  injury  which  (\^hen 
wilftil)  no  motive  can  justify  but  necessary  self-preservation.*  If  the  ear  be 
cut  off,  treble  damages  are  given  by  statute  87  Hen.  YIII.  c.  6,  though  this 
is  not  mayhem  at  common  law.  And  here  I  must  observe  that  for  these  four 
last  injuries,  assault,  battery,  wounding,  and  mayhem,  an  indictment  may  be 
brought  as  well  as  an  action,  and  frequentlv  both  are  accordingly  prosecuted, 
the  one  at  the  suit  of  the  crown  for  the  crime  against  the  public^  the  r 41122 
Mother  at  the  suit  of  the  party  injured,  to  make  him  a  reparation  in  ^ 
damages.^ 

(0 1  Sid.  801.  (»)  Finch,  L.  204.  («)  1  Hawk.  P.  C.  n  1. 

*  This  IB  expressed  with  great  correotness  and  caution :  it  is  not  intended  to  convey 
the  notion  that  no  mayhem  can  be  justified  under  the  plea  of  «on  assault  demesw,  except 
where  that  assault  threatened  the  life  of  the  party,  but  that  no  mayhem  can  be  justified 
except  under  such  circumstances,  if  it  was  wilful  and  deliberate.  In  the  case  of  Cock' 
reft  vs.  Smith,  stated  in  1  Lord  Raym.  177,  and  reported  in  Salkeld,  642,  and  II  Mod.  43, 
the  plaintiff  had  either  tilted  up  thefbrm  on  which  the  defendant  was  sitting,  or  run 
his  finger  towards  his  eye,  and  the  defendant  immediately  bit  off  his  finger :  son  assauli 
demesne  was  held  to  be  a  good  plea ;  and  lord  Holt  there  laid  down  the  principle  thus:^* 
"If  A.  strike  B.  and  B.  strike  again,  and  they  close  immediately,  and  in  the  scuffle  B. 
marhenis  A.,  that  is  son  assault;  but  if,  upon  a  little  blow  given  by  A.  to  B.,  B.  gives  him 
a  blow  that  mayhems  him,  that  is  not  son  assault  demesne"  To  this  Powell,  J.,  agreed. 
It  seems  that  the  party  must  always  intend  to  act  in  self-^iefence,  which  intention  is  to 
be  collected  from  the  circumstances,  in  the  blow  which  he  gives  to  the  plaintiff. — Cole- 
RinoB. 

Sm  assault  demesne  is  a  good  defence  to  an  indictment  for  mayhem ;  but  the  d«$fence  can 
only  be  sustained  by  proof  that  the  resistance  was  in  proportion  to  the  injury  otl'ered. 
fiayden  vs.  The  State,  4  Blackford,  546. 

Any  thing  attached  to  the  person  partakes  of  its  inviolability.  A  blow  on  the  skirt 
of  one's  coat,  when  upon  his  person,  is  an  assault  and  battery.  So  of  striking  one's  cane 
while  in  his  hand.  Kespublica  vs.  Longohamps,  I  Dall.  114.  State  vs.  Davis,  1  Hill,  46. 
8o  to  strike  the  horse  which  a  person  is  riding  or  driving  is  an  assault.  De  Marentille 
M.  Oliver,  1  Pennington,  380.  No  words  of  provocation  wiU  justify  an  assault,  although 
ihey  may  constitute  a  ground  for  the  reduction  of  damages.  Cushman  vs.  Ryan,  I  Story, 
91.--Shasswooi>. 

One  remarkable  property  is  peculiar  to  the  action  for  a  mayhem, — yw.,  that  the 
court  in  which  the  action  is  brought  have  a  discretionary  power  to  increase  the  damages, 
if  they  think  the  jury  at  the  trial  have  not  been  sufficiently  liberal  to  the  plaintiff;  but 
this  must  be  done  super  visum  wdneris,  and  uponproof  that  it  is  the  same  wound  concern- 
big  which  evidence  was  given  to  the  jury.  I  Wils.  5.  Barnes,  106,  153.  3  Salkeld,  115. 
1  Ld.  Raym.  176,  339. —Christian. 

*  The  party  injured  may  proceed  by  indictment  and  by  action  at  the  same  time,  and 
the  court  will  not  compel  him  to  stay  proceedings  in  either.  1  Bos.  k  P.  191.  But  in 
general  the  adoption  of  both  proceedings  is  considered  vexatious,  and  will  induce  the 
JaTT  to  give  smaller  damages  in  the  action.  The  le^slature  has  discouraged  actions  for 
trimng  injuries  of  this  nature,  by  enacting  that  in  Sil  actions  of  trespass  for  assault  and 
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4.  Injuries  affecting  a  man's  JieaUh  are  where,  by  any  unwholesome  prac- 
tices of  another,  a  man  sustains  any  apparent  damage  in  his  vigour  or  constita- 
tion.  As  by  selling  him  bad  provisions,  or  wine  }(u))  hj  the  exercise  of  a  noisome 
trade,  which  infects  the  air  in  his  neighbourhood  ',(x)  or  by  the  neglect  or  uii- 
skilful  management  of  his  physician,  surgeon,  or  apothecary.  For  it  hath  been 
solemnly  re8olved,(y)  that  mala  praxis  is  a  great  misdemeanour  and  offence  at 
common  law,  whether  it  be  for  curiosity  and  experiment,  or  by  neglect;  because 
it  breaks  the  trust  which  the  party  had  placed  in  his  physician,  and  tends  to  the 
patient's  destruction.*    Thus,  also,  in  the  civil  law,(z)  neglect  or  want  of  skill  ijd 

(»)  1  Ron.  Abr.  90.  (v)  head  E^jm.  214. 

(•)9R«p.32.    Hiitt.lS5.  (•)  Inn.  4, 8,  6»  7. 

battery,  in  case  the  jury  should  find  a  verdict  for  damages  under  forty  shillings,  the 
plaintiff  shall  have  no  more  costs  than  damages,  unless  the  judge  at  the  trial  shall  certify 
that  an  assault  and  battery  was  sufficiently  proved.  See  constructions  on  the  statute, 
Tidd's  Prac.  8  ed.  998.— Chittt. 

The  iivjuries  affecting  the  person  above  mentioned  are  all  in  their  nature  direct. 
There  are  others  which  do  not  come  within  any  of  the  above  definitions,  and  which  may 
in  contradiBtinction  be  termed  consequential,  as  resulting  occasionally,  although  not  neces* 
sarily,  from  wrongful  acts  or  neglects. 

The  personal  iiguries  which  may  be  considered  ecnaeauential  only  are  such  generally  as 
arise  from  the  neglect  or  default  of  others  in  the  performance  of  the  duties  they  have 
undertaken  to  discharge.  Thus,  if  a  passenger  is  ii\jured  by  the  want  of  care  of  the 
driver  of  a  coach,  or  a  person  sustains  an  injury  owing  to  the  negligence  of  a  carman, 
(Lynch  m.  Hurdin,  I  2  B.  29,^  the  owner  of  the  coach  in  the  first  case,  the  carman's 
master  in  the  second,  ¥dll  be  liable  in  an  action  for  damages ;  for  it  was  the  duty  of  the 
owner  and  master  in  each  case  to  employ  careful  servants.  If,  on  the  other  hand,  the 
driver  or  the  carman  did  the  iivjury  urufuuy,  even  if  in  the  master's  service,  he,  and  not 
the  owner  or  master,  will  be  liable.  Gordon  vs.  Rolt,  4  £xo.  365.  Consequential  injuries 
may  also  be  sustained  from  a  bull,  ram,  monkey,  or  other  animal  beins  left  at  large  or 
not  properly  taken  care  of,  (Jackson  vs.  Smithson,  15  M.  &  W.  563.  May  vs.  Burdett,  9 
Q.  B.  101,)  and  the  owner  will  in  such  case  be  liable  to  the  party  ix^ured.  The  owner 
must,  however,  be  shown  to  have  been  aware  of  the  mischievous  propensities  of  the 
animal  before  he  can  be  made  liable,  (^Hudson  vs,  Roberts,  6  £xo.  497 ;)  and  if  the  party 
injured  have  imprudently  exposed  himself,  he  cannot  maintain  an  action.  Cattun  tw. 
Hills,  8  C.  B.  115.— Kerr. 

'  The  law  implies  a  contract  on  the  part  of  a  medical  man,  as  well  as  those  of  other 
professions,  to  discharge  their  duty  in  a  skilful  and  attentive  manner ;  and  the  law  will 
grant  redress  to  the  party  injured  by  their  neglect  or  ignorance,  by  an  action  on  the  case, 
as  for  a  tortious  misconduct.  1  Saund.  312^  n.  2.  1  Ld.  Raym.  213,  214.  Reg.  Brevium, 
205,  206.  2  Wils.  359.  8  East,  348.  And  in  that  case  the  surgeon  could  not  recover  any 
fees.  Peake,  G.  N.  P.  59.  See  2  New  Rep.  136.  But  in  the  case  of  a  physician  whose 
profession  is  honorary,  he  is  not  liable  to  an  action,  (Peake,  C.  N.  P.  96,  123.  4  T.  R. 
317,)  though  he  may  be  punished  by  the  college  of  physicians.  Com.  Big.  tit.  Physician. 
Yin.  Abr.  tit.  Physician.  According  to  Hawkins,  P.  C,  if  any  person,  not  duly  authorized 
to  practise,  undertake  to  cure,  and  should  kill  his  patient,  he  is  guilty  of  felony,  though 
clergyable.  And  such  person  so  employed  cannot  .recover  in  an  action  for  the  meal* 
cines  supplied.  See  55  Geo.  III.  c.  194.  However,  if  the  peaty  employ  a  person  as 
surgeon,  knowing  him  not  to  be  one,  he  has  no  civil  remedy.  1  Hen.  B.  161.  Bao.  Abr. 
Action  on  the  Case,  F.    2  Wils.  359.    Reg.  Brev.  105.    8  East,  348. 

Though  the  law  does  not  in  general  imply  a  warranty  as  to  the  goodness  and  quality 
of  any  personal  chattel,  it  is  otherwise  with  regard  to  food  and  liquors,  in  whjoh,  espe- 
cially in  the  case  of  a  publican,  the  law  imphes  a  warranty.  1  Boll.  Abr.  90,  pi.  1,  2. 
2  East,  314. 

With  regard  to  private  nuisances,  it  is  particularly  observable  that  the  law  regards  the 
health  of  &e  individual,  though  it  wiU  not  afford  a  remedy  for  mrilicious  and  ill-natured 
acts  tending  to  destroy  the  beauty  of  situation,  such  as  stopping  a  prospect,  Ae.  9  Co. 
58,  b.  In  complaining  of  a  nuisance  in  stopping  ancient  lights,  oc.,  the  consequent 
in'ury  must  be  stated  to  have  been  the  deprivation  of  light  and  air,  which  are  con^ 
sidered  as  conducive  to  health.  Peake,  91.  Com.  Dig.  tit.  Action  on  the  Case  for  a 
Nuisance.    As  to  ancient  lights  in  general,  see  ante. 

PuhUe  Nicisanee. — ^With  reapect  to  the  injuries  to  health,  as  a  oonsequenoe  of  a  public 

nuisance,  it  seems  that  if  the  injury  be  attributable  to  the  inhabitants  of  a  county,  no 

action  is  sustainable.    2  T.  R.  667.    9  Co.  112,  b.,  117,  a.    But  if  the  special  ii^jury  be 

occasioned  by  an  individual,  an  action  lies.    Bao.  Abr.  Action  on  the  CSwe.    1  Salk.  15, 

16.— CtalTTT 
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physicians  or  surgeons,  '<  culpcR  adnumeranturf  vduti  si  medicus  curationem  dereli* 
querit,  male  quempian  secuerit,  aut  perperam  ei  medicamentum  dederiV*  These  are 
wrongs  or  injuries  unaccompanied  by  force,  for  which  there  is  a  remedy  in 
damages  by  a  special  action  of  trespass  upon  the  case.  This  action  of  trespasSf  or 
transgression,  on  the  case,  is  a  universal  remedy,  given  for  all  personal  wrongs  / 
and  injuries  without  force;  so  called  because  the  plaintiff's  whole  case  or  cause'  \ 
of  complaint  is  set  forth  at  length  in  the  original  writ. (a)  For  though  in  general 
there  are  methods  prescribed,  and  forms  of  actions  previously  settled,  for  re- 
dressing  those  wrongs,  which  most  usually  occur,  and  in  which  the  very  act  itself 
is  immediately  prejudicial  or  injurious  to  the  plaintiff's  person  or  property,  as 
battery,  non-payment  of  debts,  detaining  ones  goods, or  the  like;  yet  where  ', 

*any  special  consequential  damage  arises,  which  could  not  be  foreseen  and     p ^^og 
provided  for  in  the  ordinary  course  of  j ustice,  the  party  i nj ured  is  allowed,     ^  ' 

both  by  common  law  and  the  statute  of  Westm.  2,  c.  24,  to  bring  a  special  action  on  ^ 
his  own  case,  by  a  writ  formed  according  to  the  peculiar  circumstances  of  his  own 
particular  grievance. (6)  For  wherever  the  common  law  gives  a  right  or  pro«  / 
ikibits  an  injury,  it  also  gives  a  remedy  by  action  ;(c)  and,  therefore,  wherever  a 
new  injury  is  done,  a  new  method  of  remedy  must  be  pursued.(d)  And  it  is  a 
settled  distinction,(6)  that  where  an  act  is  done  which  is  in  itself  an  immediate 
iinury  to  another's  person  or  property,  there  the  remedy  is  usually  by  an  action 
of  trespass  vi  et  armis  ;  but  where  there  is  no  act  done,  but  only  a  culpable  omis- 
sion; or  where  the  act  is  not  immediately  injurious,  but  only  by  consequence  ajid 
collaterally;  there  no  action  of  trespass  vi  et  armis  will  lie,  but  an  action  on  the 
special  case,  for  the  damages  consequent  on  such  omission  or  act.* 

5.  Lastly;  injuries  affecting  a  man's  reputation  or  good  name  are,  first,  by 
malicious,  scandalous,  and  slanderous  words,  tending  to  his  damage  and  deroga- 
tion. As  if  a  man  maliciously  and  falsely  utter  any  slander  or  false  tale  of 
another ;  which  may  either  endanger  him  in  law,  by  impeaching  him  of  some 
heinous  ciime,  as  to  sav  that  a  man  hath  poisoned  another,  or  is  porjured ;(f) 
or  which  may  exclude  him  from  society,  as  to  charge  him  with  having  an  inieo- 
tious  disease ;  or  which  may  impair  or  hurt  his  trade  or  hvelihood,  as  to  call  a 
tradesman  a  bankrupt,  a  physician  a  quack,  or  a  lawyer  a  knave.(^)  Words 
spoken  in  derogation  of  a  peer,  a  judge,  or  other  great  officer  of  the  realm,  which 
are  called  scandalum  magnatum,  are  held  to  be  still  more  heinous  :(A)  and  though 
they  be  such  as  would  not  be  actionable  in  the  case  of  a  common  person,  yet 
when  spoken  in  disgrace  of  such  high  and  respectable  characters,  they  amount 
to  an  atrocious  injury : '''which  is  redressed  by  an  action  on  the  case  ri^\2X 
founded  on  many  antient  statutes,(t)  as  well  on  behalf  of  the  crown,  to  ^ 
inflict  the  punishment  of  imprisonment  on  the  slanderer,  as  on  behalf  of  the 
party,  to  recover  damages  for  the  injury  sustained.^  Words  also  tending  to 
scandalize  a  magistrate,  or  person  in  a  public  trust,  are  reputed  more  highly 

(•}  Per  exmpto!  "  Rm  vtceeomtff  Mlufam,  Si  A,  ficerii  hrne,    TuU  mtipn  ajpwi  WtAmoniukriMMt**  to.    Regitltr. 

it   mcmrvm   de   damon  tuo  prosequen^  tune  pone  per  Brev.  106. 
wmNmhi  el  mivoe  pUgim  B.  qmd  tit  coram  nutUicariU  not'        (*)  Bee  pege  62. 
trU  apud  mttmonqtterium  in  octubis  gandi  MichaeKs,  ottm-        M  1  SMk.  20.    6  Mod.  64. 
MTiM  quare  eum'idem  B.  ad  dextrum  oculum  iptiia  A,        (■)  Cro.  Jao.  478. 

tamaUter  ttemm  bene  et  emnpeteHter  eurandum  apud  S.  pro        (•)  11  Mod.  180.    Lord  BaTm.  1402.    Stn.  <I86. 
mtadam  peetmim  twnma  prm  manibus  mtUUa  aseumpeiKfetf         {/)  Finch,  L.  186. 
Meat  B.  citram  tuam  ciroa  ocuUan  prtsdictttm  tarn  neffiigenter        (fj  Finch,  L.  180. 
it  impravide  ampotuU,  quod  idem  A,  d^eelu  iptiut  B,  vimm        (*)  1  Ventr.  60. 

ee«fc'  prmUetftntaUter  amttit,  ad  damnum  iptim  A.  viffinU        (<)  Weetm.  1.   8  Bdw.  L  o.  84.    2  Rio.  II.  o.  5.    12  Bio.  U. 

Ubrarwm,  ml  didL   JSt  haJbeae  ibi  nomina  pkgkurum  A  hoe  e.  11. 

*  See  the  author's  celebrated  judgment  in  the  case  of  Scott  tw.  Shepherd,  2  Bl.  Kep. 
892,  the  principle  of  which  has  been  since  repeatedly  recognised.  No  distinction  arises 
from  the  lawfulness  or  unlawfulness  of  the  act.  If  one  turning  round  suddenly  were  to 
knock  another  down,  whom  he  did  not  see,  without  intending  it,  no  doubt,  said  Mr.  J. 
Lawrence,  the  action  must  be  trespass  vt  et  armis.  Neither  will  it  vary- the  case  thai 
besides  the  immediate  ii\jury  there  is  an  ulterior  consequential  injury ;  for  it  is  the  former 
on  which  the  action  is  supported:  the  latter  is  merely  in  aggravation  of  the  damages. 
Leame  vs.  Bray,  3  East's  Rep.  593. — CSolerido'e. 

^  This  action  or  public  prosecution  (for  it  partakes  of  both)  for  scandalum  magnatum  m 
totally  different  from  the  action  of  slander  m  the  case  of  common  persons.  The  sean- 
daUun  magnatum  is  reduced  to  no  rule  or  certain  definition,  but  it  may  be  whatever  th« 
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InjarioQ^  than  when  spoken  of  a  private  man.(A)  It  is  said,  that  formerly  no 
actions  were  brought  for  words,  unless  the  slander  was  such  as  (if  true)  would 
endanger  the  life  of  the  object  of  it.(A  But,  too  great  encouragement  being 
given  by  this  lenity  to  false  and  malicious  slanderers,  it  is  now  held  that  for 
scandalous  words  of  the  several  species  before  mentioned,  (that  may  endanger  a 
man  by  subjecting  him  to  the  penalties  of  the  law,  may  exclude  him  from  society, 
may  impair  his  trade,  or  may  affect  a  peer  of  the  realm,  a  magistrate,  or  one  in 
public  trust,)  an  action  on  the  case  may  be  had,  without  proving  any  particular 
damage  to  have  happened,  but  merely  upon  the  probability  that  it  might  happen. 
But  with  regard  to  words  that  do  not  thus  apparently,  and  upon  the  face  of 
them,  import  such  defamation  as  will  of  course  be  injurious,  it  is  necessary  thai 
the  plaintiff  should  aver  some  particular  damage  to  have  happened;  which  is 
called  laying  his  action  with  a  per  quod.  As  if  I  say  that  such  a  clergyman  is 
a  bastard,  he  cannot  for  this  bring  any  action  against  me,  unless  he  can  show 
some  special  loss  by  it ;  in  which  case  he  may  bring  his  action  against  me  for 
saying  he  was  a  bastard,  per  quod  he  lost  the  presentation  to  such  a  living,  (m) 
In  like  manner,  to  slander  another  man*8  title,  by  spreading  such  injurious  reports 
as,  if  true,  would  deprive  him  of  his  estate,  (as  to  call  the  issue  in  tail,  or  one 
who  hath  land  by  descent,  a  bastard,)  is  actionable,  provided  any  special  damage 
accrues  to  the  proprietor  thereby ;  as  if  he  loses  an  opportunity  of  selling  the 
land.(n)  But  mere  scurrility,  or  opprobrious  words,  which  neither  in  themselves 
import;  nor  are  in  fkct  attended  with,  any  injurious  effects  will  not  support  an 
action.  So  scandals,  which  concern  matters  mei'ely  spiritual;  as  to  call  a 
^1251  *^^^  heretic  or  adulterer,  are  cognizable  only  in  the  ecclesiastical 
^  court  ;(o)  unless  any  temporal  damage  ensues,  which  may  be  a  foundation 
for  a  per  quod.  Words  of  heat  and  passion,  as  to  call  a  man  a  rogue  and  rascal, 
if  productive  of  no  ill  consequence,  and  not  of  any  of  the  dangerous  species 
before  mentioned,  are  not  actionable ;  neither  are  words  spoken  in  a  friendly 
manner,  as  by  way  of  advice,  admonition,  or  concern,  without  any  tincture  or 
circumstance  of  ill  will :  for,  in  both  these  cases,  they  are  not  maliciously  spoken, 
which  is  part  of  the  definition  of  slander//))  Neither  (as  was  formerly  hinted)(g) 
are  any  reflecting  words  made  use  of  m  legal  proceedings,  and  pertinent  to 
the  cause  in  hand,  a  sufficient  cause  of  action  for  slander.(r)"  Also,  if  the  de- 
fendant be  able  to  justify,  and  prove  the  words  to  be  true,  no  action  will  \\Q,(8) 
even  though  special  damage  hath  ensued :  for  then  it  is  no  slander  or  false  tale. 
As  if  I  can  prove  the  tradesman  a  bankrupt,  the  physician  a  quack,  the  lawyer 
a  knave,  ana  the  divine  a  heretic,  this  will  destroy  their  respective  actions;  foi 


(>)  Lord  lUTin.  1809.  • 
(«)  2Ventr.M. 
(«}4R«P-17.   lLer.248. 
(»)Cro.JM.218.    Cro.  Ells.  197. 
(•)Noy.  64.  lfx«em.277. 


(p)  finch,  L.  ISe.  lLeT.82.  Cro.Jac.dl. 
(«)  Page  29. 


&)  Dyer,  2SA.  Cro.  Jac.  00. 


4R«p.l3. 


courts  in  their  discretion  shall  judge  to  be  derogatory  to  th«  high  character  of  the  person 
of  whom  it  was  spoken :  as  it  was  held  to  be  scandalvm  magncUum  to  say  of  a  peer,  "  he  waa 
no  more  to  be  valued  than  a  dog ;"  which  words  would  have  been  perfect^  harmless  if 
uttered  of  any  inferior  person.  Bull.  N.  F.  4.  This  action  is  now  seldom  resorted  to. 
By  the  two  first  statutes  upon  which  it  is  founded,  (3  Edw.  I.  c.  34  and  2  Ric.  II.  st.  2,  c. 
5,)  the  defendant  may  be  imprisoned  till  he  produces  the  first  author  of  the  scandal. 
Hence  probably  is  the  origin  of  the  vulgar  notion  that  a  person  who  has  propagated 
slander  may  be  compelled  to  give  up  his  author. — Chitty. 

"  And  now,  by  stat.  6  &  7  Vict.  c.  96,  (amended  by  stat.  8  &  9  Vict.  c.  75,)  in  any 
action  for  defamation,  the  offer  of  an  apology  is  admissible  in  evidence  in  mitigation  of 
damages,  and  in  an  action  against  a  newspaper  for  libel  the  defendant  may  plead  that  it 
was  inserted  without  malice. — SxEW/fRT. 

It  seems  that  in  this  country  evidence  of  this  nature  has  been  deemed  by  the  courts 
admissible  in  mitigation  of  damages  without  waiting  for  the  interference  of  the  legis- 
lature. See  the  langu^e  of  the  court  in  Lamed  v«.  Buffinton,  3  Mass.  R.  546,  as  quali- 
fied in  Alderman  vs.  Inrench,  1  Pick.  19.  See,  also,  what  waa  said  by  Chief- Justice 
Savage  in  Mapes  vs.  Weeks,  4  Wendell,  663,  and  the  intimation  of  Nelson,  C.  J.,  in 
flotchkiss  vs.  Oliphant,  2  Hill,  515,  that  a  withdrawal  or  recantation  of  the  charges  by 
way  of  atonement  would  be  admissible  in  evidence  in  mitigation  of  damages.  See,  also, 
8tiurk*e  on  Slander,  vol.  ii.  p.  99,  n.  a.  and  n.  1,  American  edition  of  1843. — ^Wbndblim 
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though  there  may  be  damage  sufficient  accruing  from  it,  ^et,  if  the  /act  be  traO| 
it  is  damnum  absque  injuria;  and  where  there  is  no  injury  the  law  gives  no 
remedy.  And  this  is  agreeable  to  the  reasoning  of  the  civil  law  :(t)  <'  eum  qui 
nocewtem  infamatf  non  est  cequum  et  honum  ob  earn  rem  condemnari;  delicta  ehim 
noceutium  nota  esse  oportet  et  expedit^' 

A  second  way  of  affecting  a  man's  reputation  is  by  printed  or  written  libels,    V 
pictures^  sigi^B,  and  the  like;  which  set  nim  in  an  odious  or  ridiculoaB(ii)  lights     ^ 
and  thereby  diminish  his  reputation.    With  regard  to  libels  in  general,  there 
are,  as  in  many  other  cases,  two  remedies :  one  hy  indictment,  and  the  other  by 
action.    The  K>rmer  for  the  public  offence )  for  every  libel  has  a  tendency  to  the 
breach  of  the  peace,  by  provoking  the  person  libelled  to  break  it:  which  offence       i 
is  the  same  (in  point  of  law^  whether  ^the  matter  contained  be  true  or    r^y^a      \ 
false;  and  therefore  the  defendant,  on  an  indictment  for  publishing  a    I-     "        ( 
libel,  is  not  allowed  to  allege  the  truth  of  it  by  way  of  justification.ru?)^'  But  in 
the  remedy  by  action  on  the  case,  which  is  to  repair  the  party  in  aamages  for 
the  injury  done  him,  the  defendant  may,  ae  for  words  spoken^  justify  the  truth 
of  the  facts,  and  show  that  the  plaintiff  has  received  no  injury  at  all.(x)   What 
was  said  with  regard  to  words  spoken  will  also  bold  in  every  particular  with 
regard  to  libels  by  writing  or  printing,  and  the  civil  actions  consequent  thei^ 
upon ;  but  as  to  signs  or  pictures,  it  seems  necessary  always  to  show,  by  proper 
innuendoes  and  averments  of  the  defendant's  meaning,  the  import  and  applica- 
tion of  the  scandal,  and  that  some  special  damage  has  followed ;  otherwise  it 
cannot  appear  that  such  libel  by  picture  was  understood  to  be  levelled  at  the 
plaintiff,  or  that  it  was  attended  with  any  actionable  consequences." 

A  third  way  of  destroying  or  injuring  a  man's  reputation  is  by  preferring 
malicious  indictments  or  prosecutions  against  him ;  which,  under  the  mask  c« 
justice  and  public  spirit,  are  sometimes  made  the  engines  of  pnvate  spite  and 
enmity.  For  this,  however,  the  law  has  given  a  very  adequate  remedy  in  damages, 
either  by  an  action  of  conspiracy^Q/)  which  cannot  be  brought  but  against  two 
at  the  least;  or,  which  is  the  more  usual  way,  by  a  special  action  on  the  case 

(«)  Ff.  47, 10, 18.  (*)  Hob.  63.   11  Hod.  W. 

(•)  2  Show.  314.    11  Mod.  99.  (y)  Finch,  L.  306. 

(«)6K^126. 


**  But  now,  by  stat.  6  &  7  Vict.  c.  96,  s.  6,  on  the  trial  of  any  indictment  or  information 
Ibr  a  libel,  the  defendant  having  plefiided  such  plea  as  therein  mention  )d,  the  truth  of 
the  matter  charged  may  be  inquired  into,  but  shall  not  amount  to  a  defence  unless  it 
was  for  the  public  benefit  that  the  matter  charged  should  be  published.  To  entitle  the 
defendant  to  ^ive  evidence  of  the  truth  of  the  matters  charged  as  a  defence  to  suc3i 
indictment  or  mformation,  it  is  necessary  for  the  defendant,  in  pleading  to  the  indict- 
ment or  information,  to  allege  the  truth  of  the  said  matters,  and  also  that  it  was  for  the 
public  benefit  that  the  matters  charged  should  be  published, — to  which  plea  the  prose- 
cutor may  reply  generally ;  and  if  alter  such  plea  the  defendant  is  convicted,  the  court 
may,  in  pronouncing  sentence,  consider  whether  the  guilt  of  the  defendant  is  aggravated 
or  mitigated  by  the  plea. — Stewart. 

In  an  action  of  slander,  the  defendant  was  not  allowed  to  give  in  evidence,  in  miti- 
gation of  damages,  facts  and  circumstances  which  induced  him  to  believe  that  the 
charges  which  he  made  were  true,  when  such  facts  and  circumstances  tended  to  prove 
the  charges  or  formed  a  link  in  the  chain  of  evidence  to  establish  a  justification,  thoueh 
the  defendant  expressly  disavowed  a  justification  and  fully  admitted  the  falsity  of  the 
charges.  Purple  iu.  Horton,  13  Wend.  9.  Petrie  vs.  Rose,  5  Watts  &  Serg.  364.  Rognier 
w.  Cabot,  2  Oilman,  34.  Watson  v8.  Moore,  2  Gushing,  183.  It  has  been  since  held, 
however,  that  the  defendant  may  prove,  in  mitigation  of  damages,  circumstances  which 
induced  him  erroneously  to  make  the  charge  complained  of,  and  thereby  rebut  the  pre- 
sumption of  malice,  provided  the  evidence  do  not  necessarily  imply  the  truth  of  the 
charge  or  tend  to  prove  it  true.    Minesinger  vs,  Kerr,  9  Barr.  3I2.-~Shar8wood. 

''The  printer  or  publisher,  as  well  as  the  writer,  is  liable  in  an  action  for  damages 
It  is  no  defence  that  the  printer  did  not  know,  or  had  no,  personal  msdice  against,  th 
party  libelled,  nor  that  he  did  not  know  of  the  publication,  nor  that  the  libel  wa^ 
accompanied  with  the  name  of  the  author.  Bundle  vs.  Meyer,  3  Yeates,  518.  Dexter  iw. 
tfpear,  4  Mason,  115.  Andre  vs.  Wells,  7  Johns.  260.  Dole  vs.  Lyon,  10  Johns.  447.  The 
publication  in  a  newspaper  of  rdmours  is  not  justified  by  the  fact  that  such  rumoun 
existed ;  but  such  fact  is  admissible  in  mitigation  of  damages.  Skinner  vs.  Powers*  I 
Weud.  451. — SUASswoon. 
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for  a  false  and  maliciouB  pro8ectition.(5r)  In  order  to  carry  on  the  former,  (which 
gives  a  recompense  for  the  danger  to  which  the  party  has  heen  exposed,)  it  itt 
necessary  that  the  plaintiff  should  obtain  a  copy  of  the  record  of  his  indictment 
and  acquittal  3  but;  in  prosecutions  for  felony,  it  is  usual  to  deny  a  copy  of  the 
indictment,  where  there  is  any  the  least  probable  cause  to  found  such  proso- 
oution  upon.(a)  For  it  would  be  a  very  great  discouragement  to  the  |)ublic 
justice  of  the  Mn^dom^  if  prosecutors,  who  had  a  tolerable  ground  of  suspicion, 
4^127 1  ^^^^  liable  to  be  sued  at  law  whenever  their  indictments  miscarried. 
J  *Bnt  an  action  on  the  case  for  a  malicious  prosecution  may  be  founded 
upon  an  indictment  whereon  no  acquittal  can  be  had ;  as  if  it  be  rejected  by  the 

grand  jury,  or  be  coram  nonjudice,  or  be  insufficiently  drawn.  For  it  is  not  th^ 
anger  of  the  plaintiff,  but  the  scandal,  vexation,  and  expense,  upon  which  this 
action  is  founded.  (6)  However,  any  probable  cause  for  preferring  it  is  sufficieni 
to  justify  the  defendant. 

II.  We  are  next  to  consider  the  violation  of  the  right  of  personal  liberty. 
This  is  effected  by  the  injury  of  false  imprisonment,"  for  which  the  law  has  not 
only  decreed  a  punishment,  as  a  heinous  public  crime,  but  has  also  given  a  pri« 
vate  reparation  to  the  party ;  as  well  by  removing  the  actual  confinement  for 
the  present,  as,  after  it  is  over,  by  subjecting  the  wrong-doer  to  a  civil  action,  on 
account  of  the  damage  sustained  by  the  loss  of  time  and  liberty. 

To  constitute  the  injury  of  false  miprisonment  there  are  two  points  requisite ; 
1.  The  detention  of  the  person;  and,  2.  The  unlawfulness  of  such  detention. 
Every  confinement  of  the  person  is  an  imprisonment,  whether  it  be  in  a  common 
prison,  or  in  a  private  house,  or  in  the  stocks,  or  even  by  forcibly  detaining  one 
m  the  public  streets.(c)"  XJnlawihl,  or  false,  imprisonment  consists  in  such  con* 
finement  or  detention  without  sufficient  authority :  which  authority  may  arise 
either  from  some  process  from  the  courts  of  justice,  or  from  some  warrant  from 
a  legal  officer  having  power  to  commit,  under  his  hand  and  seal,  and  expressing 
the  cause  of  such  commitment  }(d)  or  from  some  other  special  cause  warranted,, 
for  the  necessity  of  the  thing,  either  by  common  law,  or  act  of  parliament ;  such 
as  the  arresting  of  a  felon  by  a  private  person  without  warrant,  the  impressing 
of  mariners  for  the  public  service,  or  the  apprehending  of  wagoners  for  misbe* 
^1281  ^^^^^^^  ^^  ^^®  public  highways.(e)  False  imprisonment  also  may  arise 
-'  by  executing  a  lawful  warrant  or  process  at  an  ^unlawful  time,  as  on  a 
Sunday  ^/)  for  the  statute  hath  declared  that  ^such  service  or  process  shall  bo 
void.^*  This  is  the  injury.  Let  us  next  see  the  remedy :  which  is  of  two  80i*t8$ 
the  one  removing  the  mjury,  the  other  making  satisfaction  for  it. 


(•)  T.  N.  B.  118. 

(«)  Garth.  421.   Lord.  IUtbi.  26S. 
(*)  10  Hod.  219,  220.   8tra.eOL 
(•)  2  Inat.  580. 


(*)  Ibid.  46. 

(•)  Stat  Geo.  III.  c  78. 

(^Stat.CHr.U.e.7.  SallcTS.   6  Mod.  Oft. 


^*  But  the  merely  giving  charge  of  a  person  to  a  peace-officer,  not  followed  by  any 
actual  apprehension  of  the  person,  does  not  amount  to  an  imprisonment,  though  the 
party  to  avoid  it  attend  at  a  police-office,  (1  Esp.  Rep.  431.  2  New  Rep.  211 ;)  and  in  Gard- 
ner v€.  Wedd  and  others,  Easter  Term,  1825,  on  a  motion  for  a  new  trial,  the  court  of 
Common  Pleas  held  that  the  lifting  up  a  person  in  his  chair  and  carrying  him  out  of  the 
room  in  which  he  was  sitting  with  others,  and  excluding  him  from  the  room,  was  not  a 
false  imprisonment  so  as  to  entitle  the  plaintiff  to  a  verdict  on  a  count  for  false  im- 
prisonment. Tbe  circumstance  of  an  imprisonment  being  committed  under  a  mist^lce 
constitutes  no  excuse.  3  Wils.  309.  And  it  has  been  decided  that  if  A.  tell  an  officer 
who  has  a  warrant  against  B.  that  his  (A.'s)  name  is  B.,  and  thereupon  the  officer  arresU 
A.,  it  \a  false  imprisonment,  (Moore,  457.  Hardr.  323 ;  but  see  3  Camp.  108 ;)  and  this 
doctrine  was  overruled  in  a  late  case  on  the  western  circuit,  on  the  principle  voUnh  rum 
Jk  tiyunoni,  and  that  such  a  fraud  upon  legal  proceedings  cannot  give  a  right  of  action. — 

CllITTY. 

'^  To  constitute  false  impvisonment,  it  is  not  necessary  that  the  person  should  be 
arrested  or  assaulted:  if  he  is  detained  by  threats  of  violence  and  prevented  from  going 
where  he  wishes  by  a  reasonable  apprehension  of  personal  danger,  it  is  sufficient.  John- 
son vi.  Tompkins,  1  Baldwin,  571.  Pike  w,  Hanson,  9  New  Hamp.  491.  Smith  vs.  The 
8tate,  7  Humph.  43.— Sharswood. 

^  But  the  statute  has  excepted  cases  of  treason,  felony,  and  breach  of  the  peace,  v& 
which  the  execution  of  a  lawful  warrant  or  process  is  allowed  upon  a  Sunday  -^^htttf 
M 
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The  moans  of  removing  the  actual  injury  of  false  imprisonment  are  fourtoid. 
1.  Bj  writ  of  mainprize.  2.  By  writ  de  odio  et  atiaJ'  3.  By  writ  de  homine  repU' 
ffiando.    4.  By  writ  of  habeas  corpus. 

1.  The  writ  of  mainprize^  manucaptio,  is  a  writ  directed  to  the  sheriif,  (either 
generally,  when  any  man  is  imprisoned  for  a  bailable  offence  and  bail  has  been 
refused ;  or  specially,  when  the  ofifence  or,  cause  of  commitment  is  not  properly 
bailable  below,)  commanding  him  to  take  sureties  for  the  prisoner's  appearance, 
usually  called  mainpernors,  and  to  set  him  at  Iar^e.(^)  Mainpernors  differ  from 
bail,  in  that  a  man's  bail  may  imprison  or  surrender  him  up  before  the  stipulated 
day  of  appearance  \  mainpernors  can  do  neither,  but  are  oarely  sureties  for  his 
appearance  at  the  day :  bail  are  only  sureties  that  the  party  he  answerable  for 
the  special  matter  for  which  they  stipulate;  mainpernors  are  bound  to  produce 
him  to  answer  all  charges  whatsoever.(A) 

2.  The  writ  de  odio  et  atia  was  antiently  used  to  be  directed  to  the  shenff, 
commanding  him  to  inquire  whether  a  prisoner  charged  with  murder  was  com- 
mitted upon  just  cause  of  suspicion,  or  merely  jTrop^er  odium  et  atiam,  for  hatred 
and  ill  will ;  and  if  upon  the  inquisition  due  cause  of  suspicion  did  not  appear, 
then  there  issued  another  writ  for  the  sheriff  to  admit  him  to  bail.  This  writ, 
according  to  Bracton,(i)  ought  not  to  be  denied  to  any  man,  it  being  expressly 
ordered  to  be  made  out  gratis,  without  any  denial,  by  magna  carta,  c.  26,  and 
statute  Westm.  2, 13  Edw.  I.  c.  29.  But  the  statute  *of  Grloucester,  6  Edw.  r  «i  qq 
I.  c.  9/  restrained  it  in  the  case  of  killing  by  misadyenture  or  self-defence,  I- 
and  the  statute  28  Edw.  III.  c.  9  abolished  it  in  all  cases  whatsoeyer :  but  as  the 
statute  42  Edw.  III.  c.  1  repealed  all  statutes  then  in  being,  contrary  to  the  great 
charter.  Sir  Edward  Coke  is  of  opinion(Ar)  that  the  writ  de  odio  et  atia  was  thereby 
reyiyed.. 

8.  The  writ  de  homine  replegiando(V)  lies  to  replevy  a  man  out  of  prison,  or  out 
of  the  custody  of  any  private  person,  (in  the  same  manner  that  chattels  taken 
in  distress  may  be  replevied,  of  which  in  the  next  chapter,)  upon  giving  security 
to  the  sheriff  that  the  man  shall  be  forthcoming  to  answer  any  charge  against 
him.  And  if  the  person  be  conveyed  out  of  the  sheriff's  jurisdiction,  the  sheriff 
may  return  that  he  is  eloigned,  dongatus;  upon  which  a  process  issues  (called  a 
capias  in  withernam)  to  imprison  the  defendant  himself,  without  bail  or  main- 
prize,(m)  till  he  produces  tne  party.  But  this  writ  is  guarded  with  so  many 
exception8,(n)  that  it  is  not  an  effectual  remedy  in  numerous  instances,  especially 
where  the  crown  is  concerned.  The  incapacity  therefore  of  these  three  remedies 
to  ^ive  complete  relief  in  ey^ry  case  hath  almost  entirely  antiquated  them,  and 
hauk  caused  a  general  recourse  to  be  had,  in  behalf  of  persons  aggrieved  by 
illegal  imprisonment,  to 

4.  The  writ  of  habeas  corpus,  the  most  celebrated  writ  in  the  English  law.  Of 
this  there  are  various  kinds  made  use  of  by  the  courts  at  Westminster,  for 
removing  prisoners  from  one  court  into  another  for  the  more  easy  administra- 
tion of  justice.  Such  is  the  habeas  corpus  ad  respondendum,  when  a  man  hath  a 
cause  of  action  against  one  who  is  confined  by  the  process  of  some  inferior  court; 
in  order  to  remove  the  prisoner,  and  charge  him  with  this  new  action  in  the 
court  aboye.(o)  Such  is  that  ad  satisfaciendum,  when  a  prisoner  hath  r^ioA 
*had  judgment  against  him  in  an  action,  and  the  plaintiff  is  desirous  to  ^ 
bring  him  up  to  some  superior  court  to  charge  him  with  process  of  exeeution.(;2) 
Such  also  are  those  ad  prosequendum,  testificandum,  deliberandum,  &&.",  which  issue 
when  it  is  necessary  to  remove  a  prisoner,  in  order  to  prosecute  or  bear  testi- 
mony in  any  court,  or  to  be  tried  in  the  proper  jurisdiction  wherein  the  fact  was 

(f)  r.  N.  B.  260.    1  HaL  P.  C.  141.    Coke  on  Ball  and         («)  Nisi  eaptu$  f$t  per  gpwtaU  praceptum  ntatrumj  vd 

Mainr.  eh.  10.  eapiidUt  ju$UHarii  nottrif  vel  pro  morte  hominit,  vet  pro 

*)  Coke  on  Ball  and  Malnp.  ch.  8.   4  Inet.  197.  /oretta  noftro,  vel  pro  cJiquo  alio  reUOf  qtiare  atcumntm 

*)  Xw  8,  Ar.  2,  c.  8.  contttetudinem  AnffUte  nan  nt  rtpUgiabiUt,   BegUtr,  77. 

>)  2  Inet.  43,  66^  816.  (•)2Mod.l98. 

^  F.  N.  B.  86.  \»)  2  Lillj  Prae.  Beg.  4. 
(•)B«7in.474. 

"  Of  the  two  first-mentioned  writs  nothing  is  now  known  in  practice,  their  use  and 
application  being  entirely  superseded  by  summary  resort  to  magistrates,  or,  upon  tbcdl 
renisal,  to  a  Judge  of  the  court,  as  the  case  may  require. — Chittt. 
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committed.'*    Such  is,  lastly,  the  common  writ  ad  faciendum  et  recipiendum,  which 
issues  oat  of  any  of  the  courts  of  Westminster  hall,  when  a  person  is  sued  in 
some  inferior  jurisdiction,  and  is  desirous  to  remove  the  action  into  the  superior 
court ;  commanding  the  inferior  judges  to  produce  the  body  of  the  defendant, 
together  with  the  day  and  cause  of  his  caption  and  detainer,  (whence  the  writ 
is  n^quently  denominated  an  habeas  corpus  cum  causa^  to  do  and  receive  whatso- 
ever the  king's  court  shall  consider  in  that  behalf.     This  is  a  writ  grantable  of 
common  right,  without  any  motion  in  court,(^)  and  it  instantly  supersedes  all 
proceedings  in  the  court  below.    But  in  order  to  prevent  the  surreptitious  dis- 
charge of  prisoners,  it  is  ordered  by  statute  1  &  2  P.  and  M.  c.  13  that  no  fiabeas 
corpus  shall  issue  to  remove  any  prisoner  out  of  any  ^aol,  unless  signed  by  some 
iudge  of  the  court  out  of  which  it  is  awarded.    And  to  avoid  vexatious  delays 
by  removal  of  frivolous  causes,  it  is  enacted  by  statute  21  Jac.  I.  c.  23  that,  where 
the  judge  of  an  inferior  court  of  record  is  a  barrister  of  three  years'  standing 
no  cause  shall  be  removed  from  thence  by  habeas  corpus  or  other  writ,  after  issue 
or  demurrer  deliberately  joined;  that  no  cause,  if  once  remanded  to  the  inferior 
court  by  writ  of  procedendo  or  otherwise,  shall  ever  afterwards  be  a^ain  removed; 
and  that  no  cause  shall  be  removed  at  all,  if  the  debt  or  damages  laid  in  the  dedar 
ration  do  not  amount  to  the  sum  of  five  pounds.    But  an  eocpedientQr)  having 
been  found  out  to  elude  the  latter  branch  of  the  statute,  by  procuring  a  nominal 
plaintiff  to  bring  another  action  for  five  pounds  or  upwards,  (and  then,  by  the 
^1311    ^^^^^^^  ^  ^^®  court,  the  habeas  corpus  removed  both  actions  together,)  it 
^    is  therefore  enacted  by  statute  12  G«o.  I.  c.  29,  that  the  inferior  '^court 
may  proceed  in  such  actions  as  are  under  the  value  of  five  pounds,  notwith- 
Btanoing  other  actions  may  be  brought  against  the  same  defenaant  to  a  greater 
amount.    And  by  statute  19  Geo.  III.  c.  70,  no  cause  under  the  value  of  ten 
pounds^  shall  be  removed  by  habeas  corpus,  or  otherwise,  into  any  superior 
court,  unless  the  defendant  so  removing  the  same  shall  give  special  bail  for 
payment  of  the  debt  and  costs. 

But  the  great  and  efficacious  writ,  in  all  manner  of  illegal  confinement,  is  that 
of  habeas  corpus  ad  subjiciendiun;  directed  to  the  person  detaining  another,  and 
eommanding  him  to  produce  the  body  of  the  prisoner,  with  the  day  and  cause 
of  his  caption  and  detention,  ad  faciendum,  subjiciendum,  et  recipiendum,  to  do, 
submit  to,  and  receive  whatsoever  the  judge  or  court  awarding  such  writ  shall 
consider  in  that  behalf.(«)  This  is  a  high  prerogative  writ,  and  tberefore  by  the 
common  law  issuing  out  of  the  court  of  kind's  bench  not  only  in  term-time,  but 
also  during  the  vacation,(t)  by  9k  fiat  from  the  chief  justice  or  any  other  of  the 
judges,  and  running  into  all  parts  of  the  king's  dominions ;  for  the  king  is  at 
all  times  entitled  to  have  an  account  why  the  liberty  of  any  of  his  subjects  is 
i«8trained,(u)  wherever  that  restraint  may  be  infiicted.  If  it  issues  in  vacation, 
H  is  usually  returnable  before  the  judge  himself  who  awarded  it,  and  he  pro- 
ceeds by  himself  thereon  ;(r)  unless  the  term  shall  intervene,  and  then  it  may 
be  returned  in  court.(u?)  Indeed,  if  the  party  were  privileged  in  the  courts  ot 
common  pleas  and  exchequer,  as  being  (or  supposed  to  be)  an  officer  or  suitor 
of  the  court,  an  habeas  corpus  ad  subjiciendum  might  also  by  common  law  have 
been  awarded  from  thence  ;(x)  and,  if  the  cause  of  imprisonment  were  palpably 
illegal,  they  might  have  discharged  him  :(y)  but,  if  he  were  committed  for  any 
criminal  matter,  they  could  only  have  remanded  him,  or  taken  bail  for  his  ap- 

2  Mod.  800.  therefore  ttie  SOib  of  Korember^— two  daj«  after  fhe  ex 

Bohun.  InttU,  Zegak  86,  edit.  170S.  pintioo  of  the  tenn. 
'•)  St.  TrlalB,  tOL  1422.  r«)  Cro.  Jac  643. 

The  pluHes  habecu  corjmt  directed  to  Berwick  in  48        (•)  4  Burr.  866. 

(cited  4  Butt.  866)  waa  tested  die  JnH»  pna?  pod        («)  Ibid.  460,  642, 606. 
indm*  SanOi  Martini.    It  aspean,  by  referring  to  the        (*)  2  Inst.  66.    4  Inat  290.    2  Hal.  P.  C.  14L   S  Ventr.  ML 

"  -     -^-      -  (»)  Tangh.  166. 


ra^fuFm'  Saneti  Martim.  It  aspean,  by  referring  to  the 
dominical  letter  of  that  Tear,  that  this  guindma  (Nor.  25) 
happened  that  year  on  a  Satordaj.  The  Thuradaj  after  waa 


^  By  44  Oeo.  III.  c.  102,  any  of  the  judges  of  England  or  Ireland  mar  award  a  writ  of 
kaheoB  corpus  ad  tesUfiamdxan  to  bring  a  prisoner  detained  in  any  gaol  to  be  examined  as  a 
iritnese  in  any  court  of  record  or  sitting  at  nisi  prius. — Chittt. 

>*  By  piatute  57  Geo.  III.  c.  124,  extended  to  15/.,  and  by  statute  7  &  8  Geo.  IV.  o.  71* 
I  6,  extended  to  20/.— GaiTTr. 
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pearance  in  the  conrt  of  king's  henchy(z)  which  ^occasioned  the  common  ruci  30 
pleas  for  9ome  time  to  discountenance  such  applications.  But  since  ^ 
the  mention  of  the  king's  bench  and  common  pleas,  as  co-ordinate  in  this  juris- 
diction, by  statute  16  Uar.  I.  c.  10,  it  hath  been  holden,  that  every  subject  of  the 
kingdom  is  equally  entitled  to  the  benefit  of  the  common-law  writ,  in  either  of 
thoAe  courts,  at  his  option.(a)  It  hath  also  been  said,  and  by  very  respectable 
tftothoritiefl,(&])  that  th^  like  habeas  corpus  may  issue  out  of  the  court  of  chancery 
in  vacation ;  out  upon  ^he  famous. application  to  lord  Nottingham  by  Jenks,  not- 
withstanding the  most  diligent  searches,  no  precedent  could  be  found  where  the 
chancellor  had  issued  such  a  writ  in  vacation  ;(c)  and  therefore  his  lordship  re- 
fbsedit."* 

O  Oarter,  221.    2  Jon.  13.  (»)  4  Inst.  182.    2Hal.P.O    47. 

(«) 2  Uod.  lOR.   Wood's Osae,  a  B.  Hffl.  11  Geo. in.  (•)  Lord Nott  BISS.  Rep.  Joy,  1670. 

*  It  was  determined,  after  a  very  elaborate  investigation  of  all  the  authorities  by  loni 
Eldon  in  Crowley's  case,  that  the  lord  chancellor  can  issue  the  writ  of  habeas  corpus  at 
common  law  in  vacation,  overruling  the  decision  in  Jenks's  case.    See  2  Swanst.  i. 

By  two  modem  statutes,  the  43  Geo.  III.  c.  140  and  44  Geo.  III.  o.  102,  the  habeas 
corpus  ad  testificandum  has  been  rendered  more  efficient.  By  the  first,  a  judge  may  award 
the  writ  for  the  purpose  of  bringing  any  prisoner  from  any  gaol  in  England  or  Ireland 
as  a  witness,  before  any  court-martial,  commissioners  of  bankrupt  or  f6r  auditing  public 
accounts,  or  other  commissioners,  under  any  commission  or  warrant  from  his  majesty: 
(the  statute  has  the  same  application  to  the  habeas  corpus  ad  deliberandum.)  By  the 
other  statute,  a  similar  power  is  given  for  bringing  up  any  prisoner  as  a  witness  before 
any  of  the  courts,  or  any  justice  of  oyer  and  terminer,  or  gaol-delivery,  or  sitting  at  nisi 
prius,  in  England  or  Irc^nd. 

The  benefit  of  the  writ  of  habeas  corpus,  which  was  limited  by  the  foTiUer  acts  to  cases 
of  commitment  or  detainer  for  criminal,  or  supposed  criminal,  matter,  has  been  still 
further  extended  by  the  59  Geo.  III.  c.  100,  which  en^ts  that  any  one  of  the  judges 
may  issue  a  writ  of  habeas  corpus  in  vacation,  returnable  immediately,  before  himself  or 
any  other  judge  of  the  same  court,  in  cases  other  than  for  criminal  matter  or  for  debt ; 
and  the  non-observance  of  such  writ  is  to  be  deemed  a  contempt  of  court.  But  if  the 
writ  be  awarded  so  late  in  the  vacation  that  the  return  cannot  be  conveniently  made 
before  term,  then  it  is  to  be  made  returnable  in  court  at  a  day  certain.  And  if  the  writ 
be  awarded  late  in  term,  it  may  be  made  returnable  in  vacation  in  like  manner.  The  act 
applies  to  Ireland  as  well  as  England,  and  the  writ  may  run  into  counties  palatine,  cinque 
ports,  and  privileged  places,  &o.,  Berwick-upon-Tweed,  and  the  isles  of  Guernsey,  Jersey, 
or  Man. 

The  writ  of  habeas  corpus  is  the  privilege  of  the  British  subject  only,  and  thert^fore 
cannot  be  obtained  by  an  alien  enemy  or  a  prisoner  of  war.  See  the  case  of  the  three 
Spanish  sailors,  2  Blk.  1324.  2  Burr.  765.  The  relief  in  such  cases  is  by  application  to 
the  secretary  at  war.  On  a  commitment  by  either  house  of  parliament  for  contempt  or 
breach  of  privilege,  the  courts  at  Westminster  cannot  discnarge  on  a  habeas  corpusi 
although,  on  the  return  of  the  writ^  such  commitment  should  appear  illegal ;  for  thev 
have  no  power  to  control  the  privileges  of  parliament.    2  Hawk.  c.  15.  s.  73.    8  T.  R.  314. 

The  writ  of  habeas  corpus,  whether  at  common  law  or  under  31  Car.  II.  o.  2,  does  not 
issue,  as  a  matter  of  course,  upon  application  in  the  first  instance,  but  must  be  grounded 
on  an  affidavit,  upon  which  the  court  are  to  exercise  their  discretion  whetiier  the  writ 
shall  issue  or  not.  3  B.  &  A.  420.  2  Chitty  R.  207.  A  habeas  corpus  cum  causa  does  not 
lie  to  remove  proceedings  from  an  inferior  jurisdiction  into  the  court  of  King's  Bench, 
unless  it  appears  that  the  defendant  is  actually  or  virtually  in  the  custody  of  the  court 
below.  1  B.  &  0.  513.  2  Dowl.  &  R.  722.  The  court  of  King's  Bench  will  grant  a  habeas 
corpus  to  the  warden  of  the  Fleet,  to  take  a  prisoner  confined  there  for  debt  before  a 
magistrate,  to  be  examined  from  day  to  day  respecting  a  charee  of  felony  or  misdemeanour, 
5  B.  &  A.  730.  The  court  of  exchequer  will  not  grant  a  habeas  corpus  to  enable  the 
defendant  in  an  information,  who  is  confined  in  a  county  gaol  for  a  libel  under  the  son- 
tence  of  another  court,  to  attend  at  Westminster  to  conduct  his  defence  in  person :  the 
application  should  be  made  to  the  court  by  whom  the  defendant  was  sentenced.  9  Price, 
147.  Nor  will  the  court  of  King's  Bench  grant  a  writ  of  habeas  corpus  to  bring  up  a 
defendant  under  sentence  of  imprisonment  for  a  misdemeanour,  to  enable  him  to  show 
cause  in  person  against  a  rule  for  a  criminal  information.  3  B.  ft  A.  679.  n.  Where 
there  are  articles  of  separation  between  the  husband  and  wife,  if  the  husband  afterwards 
confine  her,  she  may  have  a  habeas  corpus  and  be  set  at  liberty.  13  East,  173,  n.  A  ha- 
beas corpus  will  be  granted  in  the  first  instance,  to  bring  up  an  infant  who  had  absconded 
from  his  father  and  was  detained  by  a  third  person  without  his  consent.  4  Moore,  366. 
The  court  will  not  grant  a  habeas  corpus  to  bring  up  the  body  of  a  feme-covert  on  an 
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In  the  king's  bench  and  common  pleas  it  is  necessary  to  apply  for  it  by 
motion  to  the  coxiTt,(d)  as  in  the  case  of  all  other  prerogative  writs,  (certiorari^ 
prohibition,  mandamuBy  &c.,)  which  do  not  issue  as  of  mere  course,  without 
showing  some  probable  cause  why  the  extraordinary  power  of  the  crown  is 
called  in  to  the  party's  assistance.  For,  as  was  argued  by  lord  chief  justice 
yaughan,^^)  'Mt  is  granted  on  motion,  because  it  cannot  be  had  of  course,  and 
there  is  tnerefore  no  necessity  to  grant  it  \  for  the  court  oa^ht  to  be  satisfied 
that  the  party  hath  a  probable  cause  to  be  delivered/'  And  this  seems  the 
more  reasonable  because  (when  once  granted)  the  person  to  whom  it  is  directed 
can  return  no  satisfactory  excuse  for  not  bringing  up  the  body  of  the  prisoner.(/) 
So  that  if  it  issued  of  mere  course,  without  showiuj^  to  the  court  or  judge 
some  reasonable  ground  for  awarding  it,  a  traitor  or  felon  under  sentence  of 
death,  a  soldier  or  mariner  in  the  king's  service,  a  wife,  a  child,  a  relation, 
or  a  domestic  confined  for  insanity  or  other  prudential  reasons,  might  obtain 
^1381  ^  temporary  ^enlargement  by  suing  out  a  habeas  corpus,  though  sure  to 
-'  be  remanded  as  soon  as  brought  up  to  the  court.  And  therefore  Sir 
Edward  Coke,  when  chief  justice,  did  not  scruple  in  13  Jac.  I.  to  deny  a  habeas 
corpus  to  one  confined  by  the  court  of  admiralty  for  piracy ;  there  appearing, 
upon  his  own  showing,  sufficient  grounds  to  confine  him.(^)  On  the  other 
hand,  if  a  probable  ground  be  shown  that  the  party  is  imprisoned  without  just 


ii)  2  Mod.  806.    ILer.l.  (f)  Cro.  Jac.  643. 

'•)  BiMbel'8  case,  2  Job.  IS.  {»)  8  Bnlstr.  27.    See  aleo  2  RolL  Kep.  188. 


affidavit  that  she  is  desirous  of  disposing  of  her  separate  property,  and  that  her  husband 
will  not  admit  the  necessary  parties,  and  that  she  is  confined  by  illness  and  not  likely 
to  live  long ;  nor  will  they,  under  such  circumstances,  grant  a  rule  to  show  cause  why 
the  necessaty  parties  should  not  be  admitted  to  see  her;  for  if  there  be  no  restraint  of 
personal  liberty,  the  matter  is  only  cognizable  in  a  court  of  equity.  1  Chitty  R.  654. 
Where  application  had  been  made  for  the  discharge  of  an  impressed  seaman,  before  the 
two  years  of  his  protection  by  the  stat.  13  Geo.  II.  c.  17  were  expired,  which  was  then 
inefiectual,  because  the  facts  were  not  verified  with  sufficient  certainty,  yet»  the  doubt 
being  removed  by  another  affidavit,  the  court  granted  a  writ  of  habeas  corpus  for  the 
purpose  of  liberating  him,  though  the  two  years  were  expired.  8  East,  27.  The  court 
on  affidavit,  suggesting  probable  cause  to  l>elieve  that  a  helpless  and  ignorant  female 
foreigner  was  exhibited  for  money  without  her  consent,  granted  a  rule  on  her  keepers 
to  show  cause  why  a  writ  of  habeas  corpus  should  not  issue  to  bring  her  before  the  court, 
and  directed  an  examination  before  the  coroner  and  attorney  of  the  court,  in  the  pre- 
tence of  the  parties  applying  and  applied  against.  Ex  parte  Hottentot  Venus,  13  l^t, 
195.  The  writ  will  be  granted  to  a  military  officer  under  arrest  for  charges  of  miscon- 
duct, if  he  be  not  brought  to  trial  pursuant  to  the  articles  of  war,  as  soon  as  a  court- 
martial  can  be  conveniently  assembled,  unless  the  delay  is  satisfactorily  explained.  2 
K.  &  S.  428.  The  court  will  grant  a  habeas  corpus  to  bring  up  the  body  of  a  bastard  child 
within  the  age  of  nurture,  for  the  purpose  of  restoring  it  U>  its  mother,  from  whom  it  had 
been  taken,  first  by  fraud,  and  then  by  force,  without  prejudice  to  the  question  of  guar- 
dianship, which  belongs  to  the  lord  chancellor.  7  East,  579.  Where  a  prisoner  is  brought 
up  under  a  habeas  corpus  issued  at  common  law,  he  may  controvert  the  truth  of  the 
return  by  virtue  of  the  56  Geo.  III.  o.  100,  s.  4.  4  B.  &  C.  136.  Prisoner  committed  for 
manslaughter,  upon  the  return  of  the  habeas  corpus,  was  allowed  to  give  bail  in  the 
Ofmntry,  by  reason  of  his  poverty,  which  rendered  him  unable  to  appear  with  bail  in 
court.    6  M.  &  8.  108.    1  B.  &  A.  209.    2.  Chit.  Rep.  110. 

With  respect  to  the  Return,  A  return  in  the  following  words,  "I  had  not,  at  the  time 
of  receiving  this  writ,  nor  have  I  since,  had  the  body  of  A.  B.  detaxned  in  my  custody,  so 
that  I  could  not  have  her,  &c."  was  holden  bad,  and  an  attachment  was  granted  against 
the  party  who  made  it.  5  T.  B.  89.  It  seems  sufficient  to  set  forth  that  the  defendant 
is  in  custody  under  the  sentence  of  a  court  of  competent  jurisdiction  to  inquire  of  the 
ofience  and  pass  such  sentence,  without  setting  forth  the  particular  circumstances  neces- 
sary to  warrant  such  a  sentence.  1  East,  306.  5  Dowl.  199,  200.  The  court  will  not 
extend  matter  dehors  the  return,  in  support  of  the  sentence  or  proceeding  against  the 
defendant,  (2  M.  A  S.  226,)  nor  go  into  the  merits,  but  decide  upon  the  return  of  a 
regular  conviction  prima  facie,  7  East,  376.  Where  a  defendant  was  committed  by  an 
ecclesiastical  judge  of  appeal  for  contumacy  in  not  paying  cost«,  and  the  sienificavit  only 
d'^scribed  the  suit  to  be  *'a  certain  cause  of  appeal  and  complaint  of  nullity,"  without 
snowing  that  the  defendant  was  committed  for  a  cause  within  the  jurisdiction  of  the 
spiritucd  judge,  it  was  held  that  the  defendant  was  entitled  to  be  discharged  on  habeM 
corpus.  5  B.  &  A.  791.  1  Dowl.  &  By.  460.^Chiwt. 
04 


Chap.  8.]  PRIVATB  WBONGS.  188 

caosOyCA)  and  therefore  hath  a  right  to  be  delivered,  the  writ  of  habeas  corpus  is 
then  a  writ  of  right,  which  "  may  not  be  denied,  but  onght  to  be  granted  to 
every  man  that  is  committed  or  detained  in  prison,  or  otherwise  restrained, 
though  it  be  by  the  command  of  the  king,  the  privy  coancil,  or  any  other." (i^ 

In  a  former  part  of  these  commentarie6(A:)  we  expatiated  at  large  on  tno 
personal  liberty  of  the  subject.  This  was  shown  to  be  a  natural  inherent  right, 
which  could  not  be  surrendered  or  forfeited  unless  by  the  commission  of  some 
great  and  atrocious  crime,  and  which  ought  not  to  be  abridged  in  any  case 
without  the  special  permission  of  law.  A  doctrine  coeval  with  the  first  rudi- 
ments of  the  English  constitution,  and  handed  down  to  us  from  our  Saxon 
ancestors,  notwithstanding  all  their  struggles  with  the  Danes  and  the  violence 
of  the  Norman  conquest ;  asserted  afterwards  and  confirmed  by  the  Conqueror 
himself  and  his  descendants;  and  though  sometimes  a  little  impaired  by  the 
ferocity  of  the  times,  and  the  occasional  despotism  of  jealous  or  usurping 
princes,  yet  established  on  the  firmest  basis  bv  the  provisions  of  magna  carta, 
and  a  long  succession  of.  statutes  enacted  under  Edward  III.  To  assert  an 
absolute  exemption  from  imprisonment  in  all  cases  is  inconsistent  with  every 
idea  of  law  and  political  society ;  and  in  the  end  would  destroy  all  civil  liberty 
by  rendering  its  protection  impossible :  but  the  glory  of  the  English  law  con- 
sists in  cleany  defining  the  times,  the  causes,  and  the  extent,  when,  wherefore, 
and  to  what  degree,  the  ^imprisonment  of  the  subject  may  be  lawful,  r^ioi 
This  it  is  which  induces  the  absolute  necessity  of  expressing  upon  every  ^ 
commitment  the  reason  for  which  it  is  made :  that  the  court  upon  a  habeas 
corpus  may  examine  into  its  validity,  and,  according  to  the  circumstances  of  the 
case,  may  discharge,  admit  to  bail,  or  remand  the  prisoner."  '^ 

And  yet,  early  m  the  reign  of  Charles  I.,  the  court  of  king's  bench,  relying 
on  some  arbitrary  precedents,  (and  those  perhaps  misunderstood,)  deter- 
mined(Z)  Yhat  they  could  not  upon  a  habeas  corpus  either  bail  or  deliver  a 
prisoner,  though  committed  without  any  cause  assigned,  in  case  he  was  com- 
mitted by  the  special  command  of  the  king,  or  by  the  lords  of  the  privy 
council.  This  drew  on  a  parliamentary  inquiry,  and  produced  the  petition 
of  right f  3  Car.  I.  which  recites  this  illegal  judgment,  and  enacts  that  no  free- 
man hereafter  shall  be  so  imprisoned  or  detained.  But  when,  in  the  following 
year,  Mr.  Selden  and  others  were  committed  by  the  lords  of  the  council,  in 
pursuance  of  his  majesty's  special  command,  under  a  general  charge  of 
"  notable  contempts  and  stirring  up  sedition  against  the  king  and  government,'' 
the  judges  delayed  for  two  terms  (including  also  the  long  vacation)  to  deliver 
an  opinion  how  far  such  a  charge  was  bailable.  And  when  at  length  they 
agreed  that  it  was,  thev,  however,  annexed  a  condition  of  finding  sureties  for 
the  good  behaviour,  which  still  protracted  their  imprisonment,  the  chief  justice, 
Sir  Nicholas  Hyde,  at  the  same  time  declaring(m)  that  '*  if  they  were  again 

(*)3Iint.«16.  m  Book  L  ch.  1. 

I*)  Com.  Jour.  1  Apr.  1628.  (>)  State  Tr.  rH  180.  (•)  lUd.  240. 

^  It  has  been  decided  by  the  Supreme  Court  of  the  United  States  that  that  tribunal 
has  authority  to  issue  a  habeas  corpus  where  a  person  is  imprisoned  under  the  warrant 
or  order  of  any  other  court.  It  is  in  the  nature  of  a  writ  of  error  to  examine  the  legality 
of  the  commitment.  As  it  is  the  exercise  of  the  appellate  power  of  the  court  to  award 
the  writ,  it  is  within  its  jurisdiction  to  do  so.  It  is  revising  the  effect  of  the  process  of 
the  inferior  court  under  which  the  prisoner  is  detained,  and  is^ot  the  exercise  of 
original  jurisdiction.  But  the  Supreme  Court  has  no  appellate  junlMliotion  in  criminal 
cases  confided  to  it  by  the  laws  of  the  United  States,  and  hence  will  not  grant  a  habeas 
corpus  where  a  party  has  been  committed  for  a  contempt  adjudged  by  a  court  of  compe- 
tent jurisdiction,  nor  inquire  into  the  sufficiency  of  the  cause  of  commitment.  Ex  p.vU 
Kearney,  7  Wheat,  38.  Ex  parte  Tobias  Watkins,  3  Peters,  193.  8.  C.  7  Peters,  f>68. 
But  neither  the  Supreme  Court  nor  any  other  court  of  the  United  States,  nor  judge 
thereof,  can  issue  a  habeas  corpus  to  bring  up  a  prisoner  who  is  in  custody  under  a  sen- 
tence or  execution  of  a  State  court  for  any  other  purpose  than  to  be  used  as  a  witness. 
Ex  parte  Dorr,  3  Howard,  103.  The  court  on  a  haheas  corpus  cannot  look  behind  the 
ientence  where  the  court  had  jurisdiction.  Johnson  vs.  The  United  States  3  McLean. 
S9. — Shabswood. 
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remanded  for  that  canae  perhaps  the  court  would  not  afterwards  grant  a  habeoM 
corpus,  heing  already  made  acquainted  with  the  cause  of  the  imprisonment." 
But  this  was  heard  with  indignation  and  astonishment  by  every  lawyer  pro- 
♦1361  ^^^'  according  to  Mr.  Selden's  own(n)  account  of  the  matter,  whose 
J    *resentment  was  not  cooled  at  the  distance  of  four-and-twenty  years. 

These  pitiful  evasions  gave  rise  to  the  statute  16  Car.  I.  c.  10,  §  8,  whereby 
it  is  enacted  that  if  any  person  be  committed  by  the  king  himself  in  person, 
or  by  his  privy  council,  or  by  any  of  the  members  thereof,  he  shaD  hav* 
granted  unto  him,  without  any  delay  upon  igmy  pretence  whatsoever,  a  wril 
of  habeas  corpus,  upon  demanci  or  motion  made  to  the  court  of  king's  bench 
or  common  pleas ;  wno  shall  thereupon,  within  three  court-days  after  the  returo 
is  made,  examine  and  determine  the  legality  of  such  commitment,  and  do  what 
to  justice  shall  appertain,  in  delivering,  bailing,  or  remanding  such  prisoner. 
Yet  still,  in  the  case  of  Jenks,  before  alluded  to,(o)  who  in  1676  was  committed 
by  the  king  in  council  for  a  turbulent  speech  at  Gruildhall,(;?)  new  shifts  and 
devices  were  made  use  of  to  prevent  his  enlargement  by  law,  the  chief  justice 
(as  well  as  the  chancellor)  declining  to  award  a  writ  or  habeas  corpus  ad  sub- 
jiciendum in  vacation,  though  at  last  he  thought  proper  to  award  the  usual  write 
ad  deliberandum,  &c.,  whereby  the  prisoner  was  discharged  at  the  Old  Bailey. 
Other  abuses  had  also  crept  into  daily  practice  which  had  in  some  measure  de- 
feated the  benefit  of  this  great  constitutional  remedy.  The  party  imprisoning 
was  at  liberty  to  delay  his  obedience  to  the  first  writ,  and  might  wait  till  a 
second  and  a  third,  called  an  alias  and  a  pluries,  were  issued,  before  he  produced 
the  party,  and  many  other  vexatious  shifts  were  practised  to  detain  state-pri- 
soners in  custody.  But  whoever  will  attentively  consider  the  English  history 
may  observe  that  the  flagrant  abuse  of  any  power  by  the  crown  or  its  ministers 
has  always  been  productive  of  a  struggle,  which  either  discovers  the  exercise 
of  that  power  to  be  contrary  to  law,  or  (if  legal)  restrains  it  for  the  ftiture. 
This  was  the  case  in  the  present  instance.  The  oppression  of  an  obscure  indi- 
vidual gave  birth  to  the  famous  habeas  corpus  act,  31  Car.  II.  c.  2,  which  is 
♦136 1  fr®^^^^^^7  *considered  as  another  magna  carta{q)  of  the  kingdom ;  and  by 
-'  consequence  and  analogy  has  also  in  subsequent  times  reduced  the  genera) 
method  of  proceedings  on  these  writs  (though  not  within  the  reach  of  that  statute, 
but  issuing  merely  at  the  common  law)  to  the  true  standard  of  law  and  liberty. 

The  statute  itself  enacts,  1.  That  on  complaint  and  request  in  writing 
by  or  on  behalf  of  any  person  committed  and  charged  with  any  crime, 
(unless  committed  for  treason  or  felony  ox])re6sed  in  the  warrant;  or  as  ac- 
cessory, or  on  suspicion  of  being  accessory,  before  the  fact,  to  any  petit- 
treason  or  felony ;  or  upon  suspicion  of  such  petit-treason  or  felony,  plainly 
expressed  in  the  warrant ;  or  unless  he  is  convicted  or  charged  in  execution  by 
legal  process,)  the  lord  chancellor  or  any  of  the  twelve  judges,  in  vacation, 
upon  viewirig  a  copy  of  the  warrant,  or  affidavit  that  a  copy  is  denied,  shall 
(unless  the  party  has  neglected  for  two  terms  to  apply  to  any  court  for  his 
enlargement)  award  a  habeas  corpus  for  such  prisoner,  returnable  immediately 
before  himself  or  any  other  of  the  judges ;  and  upon  the  return  made  shall  dis- 
charge the  party,  if  bailable,  upon  giving  security  to  appear  and  answer  to  tho 
accusation  in  the  proper  court  of  judicature.  2.  That  such  writs  shall  be  en- 
dorsed as  granted  in  pursuance  of  this  act,  and  signed  by  the  person  awarding 
them.  3.  That  the  writ  shall  be  returned  and  the  prisoner  brought  up  within  a 
limited  time,  according  to  the  distance,  not  exceeding  in  any  case  twenty  days. 
4.  That  officers  and  keepers  neglecting  to  make  due  returns,  or  not  delivering  to 
the  prisoner  or  his  agent  within  six  hours  after  demand  a  copy  of  the  warrant  of 
commitment,  or  shifting  the  custody  of  a  prisoner  from  one  to  another  without 
sufficient  reason  or  authority,  (specified  in  the  act,)  shall  for  the  first  offence 
•forfeit  1002.,  and  for  the  secona  offence  2002.,  to  the  party  grieved,  and  be  dis- 

(*)  ** Etiam  judicvmiwnjc primariuty  nitiUlvdfateremutt  KierUioHbiu  Me  ufdvenU  eentUum^*    Vindie.  Mar»  dhm 

ttacripti  tlUui  /onmMty  qui  KbertatU  prrsmuttu  omniiiiodm  edit,  aj).  1663. 
winda  kffiWmug  tit  fen  mdug,  vsmm  omnimodum  palam        (•)  Page  182. 
fffnmunUavU  (jnd  temper  $imiU$)  nobi*  per^dno  in  pmiUrum        (p)  State  Tr.  Tit.  471. 
Itnegandum.     i^utdf  tU  f>di<»i$nmum  jurit  prodigiwm,        («)  Bee  book  i.  ch.  1. 
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abled  to  bold  his  office.  5.  That  no  person  once  delivered  by  habeas  corpus 
Bhall  be  recommitted  for  the  same  offence,  on  penalty  of  bOOL  6.  That  every 
person  committed  for  treason  or  felony  shall,  if  he  requires  it  the  first  week  of 
the  next  term,  or  the  first  day  of  the  next  session  of  *oyer  and  ter-  r^K-to^ 
miner y  be  indicted  in  that  term  or  session,  or  else  admitted  to  bail :  '- 
unless  the  king's  witnesses  cannot  be  produced  at  that  time :  and  if  acquitted, 
or  if  not  indicted  and  tried  in  the  second  term  or  session,  he  shall  be  dis- 
charged f]*om  his  imprisonment  for  such  imputed  offence :  but  that  no  person, 
a^r  the  assizes  shall  be  open  for  the  county  in  which  he  is  detained,  shall  be 
removed  by  habeas  corpus,  till  after  the  assizes  are  ended,  but  shall  be  left  to  the 
justice  of  the  judges  of  assize.  7.  That  any  such  prisoner  may  move  for  and 
obtain  his  habeas  corpus  as  well  out  of  the  chancery  or  exchequer  as  out  of  the 
king's  bench  or  common  pleas ;  and  the  lord  chancellor  or  judges  denying  the 
same,  on  sight  of  the  warrant  or  oath  that  the  same  is  refused,  forfeit  severally 
to  the  party  grieved  the  sum  of  500^.  8.  That  this  writ  of  habeas  corpus  shall 
run  into  tne  counties  palatine,  cinque  ports,  and  other  priviWed  places,  and 
the  islands  of  Jersey  and  Guernsey.  9.  That  no  inhabitant  of  England  (except 
persons  contracting,  or  convicts  praying,  to  be  transported,  or  having  committed 
■ome  capital  offence  in  the  place  to  which  they  are  sent)  shall  be  sent  prisoner 
to  Scotland,  Ireland,  Jersey,  Guernsey,  or  any  places  beyond  the  seas,  within  or 
without  the  king's  dominions,  on  pain  that  the  party  committing,  his  advisers, 
aiders,  and  assistants,  shall  forfeit  to  the  party  aggrieved  a  sum  not  less  than 
500Z.,  to  be  recovered  with  treble  costs ;  shall  be  disabled  to  bear  any  office  of 
tmst  or  profit;  shall  incur  the  penalties  of  praemunire;  and  shall  be  incapable 
of  the  kin^s  pardon. 

This  is  the  substance  of  that  great  and  important  statute :  which  extends  (we 
may  observe)  only  to  the  case  of  commitments  for  such  criminal  charge,  as  can 
produce  no  inconvenience  to  public  justice  by  a  temporary  enlargement  of  the 
prisoner:  all  other  cases  of  unjust  imprisonment  being  left  to  the  habeas  corpus 
at  common  law.    But  even  ujpon  writs  at  the  common  law  it  is  now  expected 
by  the  court,  agreeable  to  antient  precedents(r)  and  the  spirit  of  the  act  of  par- 
liament, that  the  writ  should  be  immediately  obeyed,  without  waiting  for  any 
'^alias  or  pluries;  otherwise  an  attachment  will  issue.  By  which  a^imirable    r^ci  qq 
regulations,  judicial  as  well  as  parliamentary,  the  remedy  is  now  com-    ^ 
plete  for  removing  the  injuiy  of  unjust  and  illegal  confinement.    A  remedy  the 
more  necessary,  because  the  oppression  does  not  always  arise  from  the  il' 
nature,  but  sometimes  from  the  mere  inattention,  of  government.    For  it  fre 
quently  happens  in  foreign  countries  (and  has  happened  in  England  during  tem 
porary  suspensions(«)  of  the  statute)  that  persons  apprehended  upon  suspicion 
Iiave  suffered  a  long  imprisonment,  merely  because  the^  were  forgotten.** 

The  satisfactory  remedy  for  this  injury  of  false  imprisonment,  is  by  an  action 

(r)  4  Bnrr.  860.  (•)  See  book  L  ]Mge  188. 

"  Besides  the  efficacy  of  Ahe  writ  of  kabeiu  corpus  in  liberating  the  subject  from  illegal 
confinement  in  a  public  prison,  it  also  extends  its  influence  to  remove  every  ui\just 
restraint  of  personal  freedom  in  private  life,  though  imposed  by  a  husband  or  a  father ; 
but  when  women  or  infants  are  brought  before  the  court  by  a  habeas  eorpuSf  the  court 
will  only  set  them  free  from  an  unmerited  or  unreasonable  confinement,  and  will  not 
determine  the  validity  of  a  marriage,  or  the  right  to  the  guardianship,  but  will  leave 
them  at  liberty  to  choose  where  they  will  go;  and  if  there  be  any  reason  to  apprehend 
that  they  will  be  seized  in  returning  from  the  court,  they  will  be  sent  home  under  the 
protection  of  an  officer.  But  if  a  child  is  too  young  to  have  any  discretion  of  its  own, 
then  the  court  will  deliver  it  into  the  custody  of  its  parent  or  the  person  who  appears  to 
he  its  legal  guardian.  See  3  Burr.  1434,  where  all  the  prior  cases  are  considered  by  lord 
Mansfield.  In  a  late  case  (Moore  and  Fitzgibbon)  the  court  refused  to  permit  an  inquiry 
whether  a  child  born  during  wedlock  was  the  onsprln^  of  the  former  or  the  latter,  but 
on  a  writ  of  habeas  corpus  directed  that  the  child,  an  infant  under  three  years  of  age, 
should  be  restored  to  the  former,  who  was  the  husband  of  the  child's  mother.  M.  T. 
1825,  K.  B. 

If  an  equivocal  return  is  made  to  a  habeas  corpus,  the  court  will  immediately  grant  aa 
attachment.    5  T.  B.  89. — Christian. 
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of  trespass  vi  et  armis,  asnallj  called  an  action  of  false  imprisonment;  which  i# 

fenerally,  and  almost  unavoidably,  accompanied  with  a  charge  of  assault  and 
attery  also ;  and  therein  the  party  shall  recover  damages  for  the  injury  he  has 
received ;  and  also  the  defendant  is,  as  for  all  other  injuries  committed  with 
force,  or  vi  et  armis,  liable  to  pay  a  fine  to  the  king  for  the  violation  of  the  puhlio 
peace." 

III.  With  regard  to  the  third  absolute  right  of  individuals,  or  that  of  private 
property,  though  the  enjoyment  of  it,  when  acquired,  is  strictly  a  personal  right ; 
yet  as  its  nature  and  original,  and  the  means  of  its  acquisition  or  loss,  fell  moro 
directly  under  our  second  general  division,  of  the  rights  of  things;  and  as,  of 
course,  the  wrongs  that  affect  these  rights  must  be  referred  to  the  corresponding 
division  in  the  present  book  of  our  commentaries ;  I  conceive  it  will  be  more 
commodious  and  easy  to  consider  together,  rather  than  in  a  separate  view,  the 
injuries  that  may  be  offered  to  the  enjovment,  as  well  as  to  the  rigfUs,  of  property. 
And  therefore  I  shall  here  conclude  the  head  of  injuries  affecting  the  absolute 
li^ts  of  individuals. 

We  are  next  to  contemplate  those  which  affect  their  relative  rights;  or  such  as 

are  incident  to  persons  considered  as  members  of  society,  and  connected  to  each 

^1891    ^^^^^  ^7  various  '''ties  and  relations;  and,  in  particular,  such  injuries  aa 

-'    may  be  done  to  persons  under  the  four  following  relations:  husband 

and  wife,  parent  and  child,  guardian  and  ward,  master  and  servant. 

I.  Injuries  that  may  be  offered  to  a  person,  considered  as  a  husband,  are 
principally  three :  abduction,  or  taking  awav  a  man's  wife ;  adultery ,  or  criminal 
conversation  with  her;  and  beating  or  otherwise  abusing  her.  1.  As  to  the 
first  sort,  abduction,  or  taking  her  away,  this  may  either  be  by  fraud  and  per- 
suasion, or  open  violence:  &ough  the  law  in  Ixoth  cases  supposes  force  and 
constraint,  the  wife  having  no  power  to  consent;  and  therefore  gives  a  remedy 
bv  writ  of  ravishment,  or  action  of  trespass  vi  et  armis,  de  uxors  rapta  et  abducta.{t) 
This  action  lay  at  the  common  law;  and  thereby  the  husband  snail  recover,  not 
the  po8ses8ion(u)  of  his  wife,  but  damages  for  taking  her  away :  and  ^/  stat^ 
Westm.  1,  8  Edw.  I.  c.  18,  the  offender  shall  also  be  imprisoned  two  yeaj«,  and 
be  fined  at  the  pleasure  of  the  king.  Both  the  king  and  the  husband  may  there- 
fore have  this  action  ;(tr)  and  the  nusband  is  also  entitled  to  recover  damages  in 
an  action  on  the  case  against  such  as  persuade  and  entice  the  wife  to  live  se- 
parate from  him  without  a  suffii3ient  cause.(£r)  The  old  law  was  so  strict  in  this 
point,  that  if  one's  wife  missed  her  way  upon  the  road,  it  was  not  lawful  for 
another  man  to  take  her  into  his  house,  unless  she  was  benighted  and  in  danger 
of  being  lost  or  drowned  ;(y)  but  a  stranger  might  carry  ner  behind  him  on 
horseback  to  market  to  a  justice  of  the  peace  for  a  warrant  against  her  husband, 
or  to  the  spiritual  court  to  sue  for  a  divorce.(2^  2.  Adultery,  or  iriminal  conver- 
sation with  a  man's  wife,  though  it  is,  as  a  puolic  crime,  left  by  our  lawb  to  tlie 
coercion  of  the  spiritual  courts;  yet,  considered  as  a  civil  injurv,  (and  surely 
there  can  be  no  greater,)  the  law  gives  a  satisfaction  to  the  husband  for  it  by 
action  of  trespass  vi  et  armis  against  the  adulterer,  wherein  the  damages  reco- 
♦1401  ^^^^  *^  usually  *very  large  and  exemplary.  But  these  are  properly 
^  increased  and  diminished  by  circumstances  ;(a)  as  the  rank  and  fortune 
of  the  plaintiff  and  defendant;  the  relation  or  connection  between  them;  the 
seduction  or  otherwise  of  the  wife,  founded  on  her  previous  behaviour  and  cha- 
racter; and  the  husband's  obligation,  by  settlement  or  otherwise,  to  provide  for 
those  children,  which  he  cannot  but  suspect  to  be  spurious.  In  this  case,  and 
upon  indictments  for  polygamy,  a  marriage  in  fact  must  be  proved ;  though 
generally,  in  other  cases,  reputation  and  cohabitation  are  sufficient  evidence  of 

O  T.  N.  B.  80.  (»)  Bro.  Abr.  ttt.  Trapaaa,  218. 

N)  2  Imt  484.  MBro.  Abr.  20T,  440. 

(•)  IbkL  (•)  Uw  of  Niti  Prim^  28. 
(')lAWor.MWiVAM,74. 

*  Since  the  Common-Law  Procedure  Act,  1852,  this  fine  to  the  king  (for  which 
formerlj  judgment  was  awarded  by  the  court  as  a  matter  of  form)  no  longer  appears  la 
(he  mdgment.— finwAET. 
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marriage.(6)  The  third  iDJury  is  that  of  beating  a  man's  wife,  or  other^vise  ill 
using  her;  for  which,  if  it  be  a  common  assault,  battery,  or  imprisonment,  the 
law  ffives  the  usnal  remedy  to  recover  damages,  by  action  of  trespass  vi  et  armis, 
which  must  be  brought  in  the  names  of  the  husband  and  wife  jointly;  but  if  the 
beating  or  other  mai-treatment  be  very  enormous,  so  that  thereby  the  husband 
is  deprived  for  any  time  of  the  company  and  assistance  of  his  wife,  the  law  then 
gives  him  a  separate  remedy  by  an  action  of  trespass,  in  nature  of  an  action  upon 
the  case,  for  this  ill  usage,  per  quod  consortium  aniisit;  in  which  he  shall  recover 
a  satisfaction  in  damages.(c) 

n.  Injuries  that  may  be  offered  to  a  person  considered  in  the  relation  of  a 
parent^  were  likewise  of  two  kinds :  1.  Abduction,  or  taking  his  children  away ; 
and,  2.  Marrying  his  son  and  heir  without  the  father's  consent,  whereby  during 
the  continuance  of  the  military  tenures  he  lost  the  value  of  his  marriage.  £ut 
this  last  injury  is  now  ceased,  together  with  the  right  upon  which  it  was  pounded; 
for,  the  father  bein^  no  longer  entitled  to  the  value  of  the  marriage,  the  marry- 
ing his  heir  does  him  no  sort  of  injury  for  which  a  civil  action  will  lie.  As  to 
the  other,  of  abduction,  or  taking  awav  the  children  from  the  father,  that  is  also 
a  matter  of  doubt  whether  it  be  a  civil  injury  or  no ;  for,  before  the  abolition  of 
the  tenure  in  chivalry,  it  was  equally  a  douot  whether  an  action  would  lie  for 
taking  and  carrying  away  *any  other  child  besides  the.  heir;  some  hold-  r*i4i 
ing  that  it  would  not,  upon  the  supposition  that  the  only  ground  or  ^ 
cause  of  action  was  losing  the  value  of  the  heir's  marriage ;  and  others  holding 
that  an  action  would  lie  for  taking  away  any  of  the  children,  for  that  the  parent 
hath  an  interest  in  them  all,  to  provide  for  their  education.(ef)  If,  therefore, 
before  the  abolition  of  these  tenures,  it  was  an  injury  to  the  father  to  take  awav 
the  rest  of  his  children,  as  well  as  his  heir,  (as  I  am  inclined  to  think  it  was,)  it 
still  remains  an  injury,  and  is  remediable  by  writ  of  ravishment  or  action  of  ire^ 

(•)  Burr.  2067.  (•)  Cro.  Jac  Ml,  588.  (^i)  Cro.  £Ui.  HO. 

■^^^^^^^^^■^^i^^^^— ^^    ■  '  ■        ^^^^^i^^^^^^^^—^^^i^^— ■  11  ■■!  II         ■■■■■■^         ■  ^^^m^  ■■p»iM»»  ■-■■  ■■■■  ■■  ■■  ■  ■■■■  I  I  ■  ■■»■ 

**See  in  general,  Bao.  Abr.  Master  k  Servant,  0.  Selw.  N.  F.  Master  &  Servant.  It  has 
been  disputed,  but  the  better  opinion  is,  that  the  father  has  an  interest  in  his  legitimate 
child,  sufBcient  to  enable  him  to  support  an  action  in  that  character,  for  taking  the  child 
away,  he  beinj  entitled  to  the  custody  of  it.  Cro.  Eliz.  770.  23  Vin.  451.  2  P.  Wms.  1 16. 
3  Co.  38.  5  Sftst,  221.  No  modem  instance,  however,  of  such  action  can  be  adduced; 
and  it  is  now  usual  for  the  father  to  bring  his  action  for  any  injury  done  to  his  child,  as 
for  debauchine  her,  or  beatins  him  or  her,  in  the  character  of  master,  per  quod  serviimm 
amittti  in  which  case  some  eviaence  must  be  adduced  of  service.    5  T.  R.  360,  361. 

In  an  action  for  debauching  plaintiff's  daughter,  as  his  servant,  it  is  necessary  to  prove 
ber  residence  with  him ;  and  some  acts  of  service,  though  the  most  trifling,  are  sufficient. 
See  2  T.  R.  167.  2  N.  R.  476.  6  East,  387.  It  is  unnecessary  to  prove  any  contract  of 
service.  Peake's  R.  253.  But  if  the  seduction  tako  place  while-she  is  residing  elsewhere, 
and  she  in  consequence  return  to  her  father,  he  cannot  maintain  the  action,  (5  East,  45,) 
unless  she  be  absent  with  his  consent,  and  with  the  intention  of  returning;,  although  she 
be  of  age,  (ib.  47,  n ;)  or  if  the  defendant  engaged  her  as  his  servant,  and  mduced  her  to 
live  in  his  house  as  such,  with  intent  to  seduce  her.  2  Starkie  Rep.  493.  If  she  live  in 
another  family,  the  person  with  whom  she  resides  may  maintain  the  action,  (11  East,  24. 
5  East,  45.  2  T.  R.  4 ;)  and  the  jury  are  not  limited  in  their  verdict  to  the  mere  loss  of 
service.  11  East,  24.  The  daughter  is  a  competent  witness,  (  2  Stra.  1064,)  and,  thousli 
not  essential,  the  omission  to  call  her  would  be  open  to  observation.  Holt's  R.  451.  Ex- 
penses actually  incurred  should  be  proved,  and  a  physician's  fee,  unless  actually  paid, 
cannot  be  recovered.  1  Starkie  R.  287.  The  state  and  situation  of  the  family  at  the 
time  should  be  proved  in  aggravation  of  damages,  (3  Esp.  R.  119 ;)  and,  if  so,  that  the 
defendant  professed  to  visit  the  family  and  was  received  as  the  suitor  of  the  daughter. 
5  Price,  641.  It  has  been  said  that  evidence  to  prove  that  defendant  prevailed  by  a 
promise  of  marriage  is  inadmissible.  3  Camp.  519.  Peake  L.  E.  355.  See  5  Price,  641 
^d  no  evidence  of  the  daughter's  general  character  for  chastity  is  admissible,  unless  it 
»  impugned.  1  Camp.  460.  3  Camp.  519.  The  defendant  may,  in  mitigation  of  dar- 
maees,  Mlduce  any  evidence  of  the  improper,  negligent,  and  imprudent  conduct  of  th^ 
plaintifT  himself;  as  where  he  knew  that  defendant  was  a  married  man,  and  allowed  his 
Tisits  in  the  probability  of  a  divorce,  lord  Kenyon  held  the  action  could  not  be  main- 
tained. Peake  R.  240.  And  evidence  may  be  given,  on  an  inouisition  of  damages  in  an 
action  for  seduction,  that  the  defendant  visited  at  the  plaintin 's  house  for  the  purposv 
of  pajring  his  addresses  to  the  daughter,  with  an  intention  of  marriage.    5  Price,  641.— 

CUTTT. 
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Gtn  d  armis,  de  filio,  vd  JUia,  rapto  vd  abducto;(e)  in  the  same  manner  as  the 
)and  maf  have  it  on  account  of  the  ahduction  of  his  wife. 

III.  Of  a  similar  nature  to  the  last  is  the  relation  of  guardian  and  toard;  and 
the  like  actions  mutatis  mutandiSy  as  are  ^ven  to  fathers^  the  guardian  also  has 
for  recovery  of  damages,  when  his  ward  is  stolen  or  ravished  away  from  him.(/) 
And  tliough  ^ardianship  in  chivalry  is  now  totally  abolished,  which  was  the 
only  beneficial  kind  of  guardianship  to  the  guardian,  yet  the  ^ardian  in  socage 
was  always(^)  and  is  stul  entitled  to  an  action  of  ravishtnenty  if  his  ward  or  pupil 
be  taken  from  him ;  but  then  he  must  account  to  his  pupil  for  the  damages  which 
he  so  recovers.^A)  And,  as  a  guardian  in  socage  was  also  entitled  at  common 
law  to  a  writ  or  right  of  ward,  de  custodia  terrce  et  hoerediSj  in  order  to  recover  the 
possession  and  custody  of  the  infant,  (z)  so  I  apprehend  that  he  is  still  entitled  to 
sue  out  this  antiquated  ri^ht.  But  a  more  speedy  and  summary  method  of  re- 
dressing all  complaints  relative  to  wards  and  guardians  hath  of  late  obtained  by 
an  application  to  the  court  of  chancery  ^  which  is  the  supreme  guardian,  and 
has  the  superintendent  jurisdiction,  of  all  the  infants  in  the  kingdom.  And  it  is 
expressly  provided  by  statute  12  Car.  11.  c.  24  that  testamentary  guardians  may 
*142 1  "^^i'^^i^  *^  action  of  ravishment  or  trespass,  for  recovery  of  *any  of 
^  their  wards,  and  also  for  damages  to  be  applied  to  the  use  and  benefit 
of  the  infants.(A:) 

lY.  To  the  relation  between  master  and  servantj  and  the  rights  accruing 
therefrom,  there  are  two  species  of  injuries  incident.  The  one  is,  retaining 
a  man's  hired  servant  before  his  time  is  expired;  the  other  is,  beating  or  con- 
fining him  in  such  a  manner  that  he  is  not  able  to  perform  his  work.  As 
to  the  first,  the  retaining  another  person's  servant  during  the  time  he  has  agreed 
to  serve  his  present  master ;  this,  as  it  is  an  ungentlemanlike,  so  it  is  also  an 
illegal,  act.  For  every  master  has  by  his  contract  purchased  for  a  valuable'  con- 
sideration the  service  of  his  domestics  for  a  limited  time :  the  inveigling  or  hiring 
his  servant,  which  induces  a  breach  of  this  contract,  is  therefore  an  injury  to 
the  master;  and  for  that  injury  the  law  has  given  him  a  remedy  by  a  special 
action  on  the  case ;  and  he  may  also  have  an  action  against  the  servant  for  the 
non-performance  of  his  agreement.(^  But,  if  the  new  master  was  not  apprized 
of  the  former  contract,  no  action  lies  against  him,(m)  unless  he  refuses  to  restore 
the  servant,  upon  demand.  The  other  point  of  mjury  is  that  of  beating,  con- 
fining, or  disabling  a  man's  servant,  which  depends  upon  the  same  principle  as 
the  last ;  viz.,  the  property  which  the  master  has  by  his  contract  acquired  m  the 
labour  of  the  servant.  In  this  case,  besides  the  remedy  of  an  action  of  battery 
or  imprisonment,  which  the  servant  himself  as  an  individual  may  have  against 
the  aggressor,  the  master  also,  as  a  recompense  for  his  immediate  loss,  may  main- 
tain an  action  of  trespass  vt  et  armis;  in  which  he  mu^t  allege  and  prove  the 
special  damage  he  has  sustained  by  the  beating  of  his  BeiVAnt,  per  quod  servitium 
amisit;(n)  and  then  the  jury  will  make  him  a  proportionable  pecuniary  satis- 
&ction.*    A  similar  practice  to  which  we  find  also  to  have  obtained  among 


F.  N.  B.  00.  f(*)  2  P.  Wmt.  108. 

')  F.  N.  a  180.  V)  Tf'  N.  B.  167. 

(tf)Ibld.  .««)lbld.   Winch.  6L 
(*)  Uale  on  F.  N.  B.  180.  /  (»)  0  iUp.  U8.    10B«i».380. 

T.N.B.130.  \ 


*  Even  in  ca^e  of  debauching,  beating,  or  ii\juring  a  child,  the  father  cannot  sue  with- 
out alleging  and  proving  that  he  sustained  some  loss  of  service,  or  at  least  that  he  was 
obliged  to  incur  expense  in  endeavouring  to  cure  his  child.  5  East,  45.  6  East,  39^. 
11  &st,  23.  Sir  T,  Raym.  259.  And  if  it  appear  in  evidence  that  the  child  was  of  such 
tender  years  as  to  be  incapable  of  afibrding  any  assistance,  then  he  cannot  sustain  any 
action.  The  rules  and  principles  in  support  of  this  doctrine  were  elucidated  in  the  re- 
cent case  of  Hall  vs,  Hollander,  decided  14th  November,  1825,  M.  T.,  and  in  which  tlie 
plaintiff  declared  in  trespass  for  driving  a  chaise  on  the  hif;hway  against  plaintifi'^s  son 
and  servant,  by  means  whereof  he  was  thrown  down  and  his  skull  mctured. 

The  lord  chief-justice  was  of  opinion  that  the  action  could  not  be  maintained  in  thia 

form,  inasmuch  as  the  declaration  was  founded  upon  the  loss  of  the  services  of  a  child 

who,  from  his  tender  vears,  (being  only  two  years  of  a^e,)  was  incapable  of  performing 

any  acta  of  serrlcA,  and  thererore  directed  a  nonsuit ;  which  was  confirmed  by  the  court.— 

Chittt. 
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the  Athenians ;  where  masters  were  entitled  to  an  action  against  such  as  heat  or 
ill  treated  their  servants.^o)* 

*We  may  observe  that  m  these  relative  injuries,  notice  is  only  taken  r*i4o 
of  the  wrong  done  to  the  superior  of  the  parties  related,  by  the  breach  ^ 
and  dissolution  of  either  the  relation  Itseu,  or  at  least  the  advantages  accruing 
therefrom ;  while  the  loss  of  the  inferior  by  such  injuries  is  totally  unregarded. 
One  reason  for  which  may  be  this :  that  the  inferior  hath  no  kind  of  property 
in  the  company,  care,  or  assistance  of  the  superior,  as  the  superior  is  held  to 
have  in  those  of  the  inferior;  and  therefore  the  inferior  can  suffer  no  loss  or  in- 
jury. The  wife  cannot  recovBr  damages  for  beating  her  husband,  for  she  hath 
no  separate  interest  in  any  thing  during  her  coverture.  The  child  hath  no  pro- 
perty in  his  father  or  guardian ;  as  they  have  in  him,  for  the  sake  of  giving  him 
education  and  nurture.  Yet  the  wife  or  the  child,  if  the  husband  or  parent  be 
slain,  have  a  peculiar  species  of  criminal  prosecution  allowed  them,  in  the  nature 
of  a  civil  satisfaction  -,  which  is  called  an  appeal,^  and  which  will  be  considered 
in  the  next  book.  And  so  the  servant,  whose  master  is  disabled,  does  not 
thereby  lose  his  maintenance  or  wages.  He  had  no  property  in  his  master;  and 
if  he  receives  his  part  of  the  stipulated  contract,  ne  suffers  no  injury,  and  is 
therefore  entitled  to  no  action,  for  any  battery  or  imprisonment  which  such 
master  may  happen  to  endure.* 

(•)  Pott  Antiq.  b.  i.  a  aa. 

*  It  appears  to  be  a  remarkable  omission  in  the  law  of  England,  which  with  such  scru- 
pulous solicitude  guards  the  rights  of  individuals  and  secures  the  morals  and  good  order 
of  the  community,  that  it  should  have  afforded  so  little  protection  to  female  chastity. 
It  is  true  that  it  has  defended  it  by  the  punishment  of  death,  from  force  and  violence, 
but  has  left  it  exposed  to  perhaps  greater  danger  from  the  artifices  and  solicitations  of 
aeducUon.  In  no  case  whatever,  unless  she  has  had  a  promise  of  marriage,  can  a  woman 
herself  obtain  any  reparation  for  the  ii\jury  she  has  sustained  from  the  seducer  of  her 
▼irtue.  And  even  where  her  weakness  and  credulity  have  been  imposed  upon  by  the 
most  solemn  promises  of  marriage,  unless  they  have  oeen  overheard  or  made  in  writing, 
she  cannot  recover  any  compensation,  being  incapable  of  giving  evidence  in  her  own 
cause.  Nor  can  a  parent  maintain  any  action  in  the  temporal  courts  against  the  person 
who  has  done  this  wrong  to  his  family,  and  to  his  honour  and  happiness,  but  by  stating 
and  proving  that  from  the  consequences  of  the  seduction  his  daughter  is  less  able  to 
assist  him  as  a  servant,  or  that  the  seducer,  in  the  pursuit  of  his  daughter,  was  a  tres- 
passer upon  his  premises.  Hence  no  action  can  be  maintained  for  the  seduction  of  a 
daughter,  which  is  not  attended  with  a  loss  of  service  or  an  iivjury  to  property.  There- 
fore, in  that  action  for  seduction  which  is  in  most  general  use,  viz.,  a  per  quod  servidum 
amUUt  the  father  must  prove  that  his  daughter,  when  seduced,  actually  assisted  in  some 
degree,  however  inconsiderable,  in  the  housewifery  of  his  &mily ;  and  that  she  has  been 
rendered  less  serviceable  to  him  by  her  pregnancy ;  or  the  action  would  probably  be  sus- 
tained upon  the  evidence  of  a  consumption,  or  any  other  disorder,  contracted  by  the 
daughter,  in  consequence  of  her  seduction,  or  of  her  shame  and  sorrow  for  the  violation 
of  her  honour.  It  is  immaterial  what  is  the  age  of  the  daughter ;  but  it  is  necessary  that 
at  the  time  of  the  seduction  she  should  be  living  in,  or  be  considered  part  of,  her  father's 
fiftmily.  4  Burr.  1878.  3  Wils.  18.  It  should  seem  that  this  action  may  be  brought  by  a 
grandfather,  brother,  tinde,  aunt,  or  any  relation  under  the  protection  of  whom,  in  ioco 
parentis,  a  woman  resides,  especially  if  the  case  be  such  that  she  can  bring  no  action 
hen  elf ;  but  the  courts  would  not  permit  a  person  to  be  punished  twice  by  exemphury 
damages  for  the  same  ixuury.   2  T.  K.  4. 

Another  action  for  seduction  is  a  common  action  for  trespass,  which  may  be  brought 
when  the  seducer  has  illegally  entered  the  father's  house ;  in  which  action  the  debauch- 
ing his  daughter  may  be  stated  and  proved  as  an  aggravation  of  the  trespass.  2  T.  R. 
166.  Or  where  the  seducer  carries  off  the  daughter  nrom  the  father's  house,  an  action 
might  be  brought  for  enticing  away  his  servant, — though  I  have  never  known  an  instance 
of  an  action  of  this  nature. 

'    In  the  two  last-mentioned  actions  the  seduction  may  be  proved,  though  it  may  not 
have  been  followed  by  the  consequences  of  pregnancy. 

These  are  the  only  actions  which  have  been  extended  by  the  modem  ingenuity  of  the 
courts  to  enable  an  unhappy  parent  to  recover  a  recompense,  under  certain  circumo 
fftanoes,  for  the  imury  he  has  sustained  by  the  seduction  of  his  daughter. — Christiak. 

"  Now  abolishea,  by  statute  59  Geo.  III.  c.  46. — Chitty. 

*The  wife  or  the  child,  if  the  husband  or  parent  were  slain,  had,  indeed,  until  lately, 

101 


J 


144  PEIVATB  WRONGS  [Book  EQ 


CHAPTER  IX. 
OF  INJURIES  TO  PEBSONAL  PROPERTY. 

^1441  *^^  ^^^  preceding  chapter  we  considered  the  wron^  or  injaries  that 
J  affected  the  rights  of  persons,  either  considered  as  individuals,  or  as  re- 
lated to  each  other;  and  are  at  present  to  enter  upon  the  discussion  of  such 
injuries  as  affect  the  rights  of  property,  together  with  the  remedies  which  the 
la^v  has  given  to  repair  or  redress  them. 

And  here  again  we  must  follow  our  former  division  (a)  of  property  into  per- 
sonal and  real :  persofULl,  which  consists  in  goods,  money,  and  all  other  movable 
chattels,  and  things  thereunto  incident ;  a  property  which  may  attend  a  man's 
person  wherever  he  goes,  and  from  thence  receives  its  denomination :  and  real 
property,  which  consists  of  such  things  as  are  permanent,  fixed,  and  immovable; 
as  lands,  tenements,  and  hereditaments  of  all  kinds,  which  are  not  annexed  to  the 
person,  nor  can  be  moved  from  the  place  in  which  they  subsist. 
*145 1  ^Fii'st,  then,  we  are  to  consider  the  injuries  that  may  be  offered  to  the 
-I  rights  of  personal  property ;  and;  of  these,  first  the  rights  of  personal 
property  m  possession,  and  then  those  that  are  in  action  only.(6) 

I.  The  rights  of  personal  property  in  possession  are  liable  to  two  species  of 
injuries :  the  amotion  or  deprivation  of  that  possession ;  and  the  ab^e  or  damage 
of  the  chattels  while  the  possession  continues  in  the  legal  owner.  The  former, 
or  deprivation  of  possession,  is  also  divisible  into  two  branches ;  the  unjust  and 
unlawful  taking  them  away;  and  the  unjust  detaining  them,  though  the  original 
taking  might  pe  lawful. 

1.  And  first  of  an  unlawful  taking.  The  right  of  property  in  all  external 
things  being  solely  acquired  by  occupancy,  as  has  been  formerly  stated, 
and  preserved  and  transferred  by  grants,  deeds,  and  wills,  which  are  a  con- 
tinuation of  that  occupancy;  it  follows,  as  a  necessary  consequence,  that  when  I 
have  once  gained  a  rightful  possession  of  any  goods  or  chattels,  either  by  a  just 
occupancy  or  by  a  legal  transfer,  whoever  either  by  fraud  or  force  dispossesses 
me  of  them,  is  guilty  of  a  transgression  against  the  law  of  sooietv>  which  is  a 
kind  of  secondary  law  of  nature.  For  there  must  be  an  end  of  all  social  com- 
merce between  man  and  man,  unless  private  possessions  be  secured  from  unjust 
invasions :  and,  if  an  acquisition  of  goods  by  either  force  or  fraud  were  allowed 
to  be  a  sufficient  title,  all  property  would  soon  be  confined  to  the  most  strons, 
or  the  most  cunning;  and  the  weak  and  simple-minded  part  of  mankind  (which 
is  by  far  the  most  numerous  division)  could  never  be  secure  of  their  possessions. 

The  wrongful  taking  of  goods  bein^  thus  most  clearly  an  injury,  the  next  con- 
sideration is,  what  i*emedy  the  law  of  England  has  given  for  it.  And  this  is,  in 
the  first  place,  the  restitution  of  the  goods  themselves  so  wrongAiUy  taken,  with 
*1461  *^^^^^^'^  ^^^  ^^^  ^^^  sustained  by  such  unjust  invasion;  which  is 
J  effected  by  action  of  replevin;  an  institution  which  the  Mirror(<?)  as- 
cribes to  Glanvil,  chief  justice  to  king  Henry  the  Second.  This  obtains  only  in 
one  instance  of  an  unlawful  taking,  that  of  a  wrongfhl  distress  :^  and  this  and 

(•)  See  book  IL  ch.  2.  (»)  Book  U.  eh.  25.  (^  G.  2,  {  «. 

a  peculiar  species  of  criminal  prosecution  allowed  them,  in  the  nature  of  a  civil  satia- 
£Eiction,  which  was  called  an  appeal.  See  Public  Wrongs,  vol.  iy.  o.  27.  Ashford  ««• 
Thornton,  1  B.  &  A.  405. 

Thie  is  now  abolished,  (59  Geo.  III.  c.  46 ;)  but  they  can  recover  dama^^es  for  the 
injury  sustained  by  the  death  of  the  husband  or  parent,  under  the  9  A^  10  Vict.  c.  93.— 
Stiwart.  • 

^  While  the  general  rule  in  the  United  States  accords  with  the  law  as  established  in 
England,  that  replevin,  though  not  confined  to  cases  of  distress  for  rent,  onl  v  lies  where 
there  has  been  an  unlawful  taking,  (Psoigbum  v«.  Patridge,  7  Johns.  140.  Bvrd  tv. 
O'Hanlin,  1  Rep.  Con.  Ct.  401.  Bagjgett  w.  Bobbins,  2  Blaokf.  415.  Wright  vs.  Arm- 
strong, Brun.  130.  Rector  V9,  Chevalier,  1  Missouri,  345,)  yet  in  some  of  the  States  it  is 
allowed  and  used  as  a  remedy  wherever  one  man  claims  goods  in  the  possession  of  an- 
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the  action  of  detinue  (of  which  I  shall  presently  say  more)  are  almost  tne  only 
actions  in  which  the  actual  specific  possession  of  the -identical  personal  chattel 
is  restored  to  the  proper  owner.  For  things  personal  are  looked  upon  hy  the 
law  as  of  a  nature  so  transitory  and  perishable,  that  it  is  for  the  most  part  impos- 
sible either  to  ascertain  their  identity,  or  to  restore  them  in  the  same  condition  as 
when  they  came  to  the  hands  of  the  wrongful  possessor.  And,  since  it  is  a  maxinx 
that "  lex  neminem  cogit  ad  vana^  seu  impossibuia/*  it  therefore  contents  itself  in 
general  with  restoring,  not  the  thing  itself,  but  a  pecuniary  equivalent,  to  the 
party  injured ;  by  giving  him  a  satis&ction  in  damages.  But  in  the  case  of  a 
didresSy  the  goods  are  from  the  first  taking  in  the  custody  of  the  law,  and  not 
merelv  in  that  of  the  distrainor ;  and  therefore  they  may  not  only  be  identified, 
but  also  restored  to  their  first  possessor,  without  any  material  change  in  their 
condition.  And,  being  thus  in  the  custody  of  the  law,  the  taking  them  back  by 
force  is  looked  upon  as  an  atrocious  injury,  and  denominated  a  rescotis,  for  which 
the  distrainor  has  a  remedy  in  damages,  either  by  writ  of  re8C0UBy{d)  in  cabe  they 
were  going  to  the  pound,  or  by  writ  de  parco  fradOy  or  pound-^re4ich,(e)  in  case 
they  were  actually  impounded.  He  may  also  at  his  option  bring  an  action  on 
the  case  for  this  injury;  and  shall  therein^  if  the  distress  were  taken  for  rent, 
recover  treble  damages.(/)  The  tei*m  rescous  is  likewise  applied  to  the  forcible 
delivery  of  a  defendant,  when  arrested,  from  the  officer  who  is  carrying  him  to 
prison.  In  which  circumstances  the  plaintiff  has  a  similar  remedy  by  action  on 
the  case,  or  of  rescous :(g)  or,  if  the  sheriff  makes  a  return  of  such  Hes-  ri^\A^ 
cous  to  the  court  out  of  which  the  process  issued,  the  rescuer  will  be  ^ 
punished  by  attachment.(A) 

An  action  of  replevin,  the  regular  way  of  contesting  the  validity  of  the 
transaction,  is  founded,  I  said,  upon  a  distress  taken  wrongfully  and  without 
sufficient  cause ;  being  a  re-delivery  of  the  pled^e,(t^  or  thinff  taken  in  distress, 
to  the  owner,  upon  his  giving  security  to  try  the  right  of  the  distress,  and  to 
restore  it  if  the  right  be  adjudged  against  him  :(j)  after  which  the  distrainor 
may  keep  it  till  tender  made  of  sufficient  amends  -,  but  must  then  re-deliver 
it  to  the  owner.(A:)  And  formerly,  when  the  party  distrained  upon  intended  to 
dispute  the  right  of  the  distress,  he  had  no  other  process  by  the  old  common 
law  than  by  a  writ  of  replevin,  replegiari  facias  ;(l)  which  issued  out  of 
chancery,  commanding  the  sheriff  to  deliver  the  distress  to  the  owner,  and 
afterwards  to  do  justice  in  respect  of  the  matter  in  dispute  in  his  own  county- 
court.  But  this  heing  a  tedious  method  of  .proceeding,  the  beasts  or  other 
foods  were  long  detained  from  the  owner,  to  his  great  loss  and  damage.(»i) 
'or  which  reason  the  statute  of  Marlbridge(n)  directs  that  (without  suing 
a  writ  out  of  the  chancery)  the  sheriff  immediately  upon  plaint  to  him 
made  shall  proceed  to  replevy  the  goods.  And,  for  the  ffi^&ter  ease  of  the 
parties,  it  is  further  provided,  by  statute  1  P.  &  M.  c.  12,  that  the  sheriff  shall 
make  at  least  four  deputies  in  each  county,  for  the  sole  purpose  of  making 
replevins.    Upon  application  therefore^  either  to  the  sheriff  or  one  of  his  said 


(<i)  F.  N.  B.  101.  (y)Co.Llttl4& 

(•)  lUd.  100. 

(f)  Stat.  2  W.  and  M.  Sen.  1,  a  ft. 

(#)  6  Mod.  m .  (•)  2  IiMt  189. 

(*)Cro.Jao.il».    8«Uc686L  (•) 62 Hm. IIL «. 21. 

<<)  See-page  13. 
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other  and  seeks  to  recover  them  specifically.  Weaver  v«.  Lawrence,  1  Dall.  156.  Gulluzu 
vf.  Bevans,  6  Har.  &  J.  469. 

It  IB  either  in  the  detinei  or  detmtU,  Where  the  sheriff  delivers  the  goods  to  the  plaintiff 
the  declaration  is  in  the  detinuitj  and  the  plaintiff  recovers  only  damages  for  the  detention. 
In  such  case,  if  the  defendant  recover,  there  is  a  general  verdict  for  the  defendant  and 
damages  for  the  detention,  on  which  there  is  a  judgment  pro  retomo  habendo  and  for  the 
damages.  Easton  vs,  Worthington,  5  Serg.  &  R.  130.  Where  the  goods  are  not  delivered 
to  the  plaintiff,  but  are  allowed  to  remain  in  the  defendant's  possession  upon  his  claim 
of  property  and  giving  a  bond  for  their  forthcoming,  or  where  the  goods  have  been 
eloigned,  the  declaration  is  in  the  detmet.  The  plaintiff  recovers  the  v^ue  of  the  goods 
in  damages ;  or,  if  the  defendant  recovers,  it  is  by  a  general  verdict  in  his  favour.  Br>wei 
w.  TaUman,  5  Watts  &  Serg.  556. — Shabswood. 

lOfi 


I 
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;•)  See  page  19.  M  2  Inst  108. 

^)  FiDcb,  L.  81«.  (•)  Smith's  Oammonw.  b.  iU.  a  10.    2  lurt.  141.    Hicke^a 

f )  Go.  Litt.  146.    Finch,  L.  450.  Thaaur.  104. 


'  But  for  the  greater  ease  of  the  parties  it  is  now  provided,  by  stat.  19  &  20  Vict.  o.  108, 
{{  63-66,  that  me  registrar  of  the  county  court  of  the  district  in  which  the  distress  is 
taken  shall  grant  replevins.  Upon  application  therefore  to  the  registrar,  security  is  to 
be  given  by  the  replevisor  for  such  an  amount  as  the  registrar  shall  deem  sufficient  to 
coyer  the  rent  or  damage,  in  respect  of  which  the  distress  was  made  and  the  costs  of  the 
action  which  is  to  follow,  that  he  will  pursue  his  action  against  the  distrainor  either  in 
one  of  the  superior  courts  of  law  or  in  tne  county  court. 

If  the  replevisor  elects  to  sue  in  a  superior  court,  the  bond  must  be  conditioned,^!, 
that  the  party  replevying  shall  commence  an  action  of  replevin  within  ono  week,  and 
prosecute  the  same  with  effect  and  without  delay ;  2,  that,  unless  judgment  be  obtained 
by  default,  he  shall  prove  either  that  he  had  good  ground  for  believing  that  the  tUU  to 
some  corporeal  or  incorporeal  hereditament,  or  to  some  toll-market,  &r,  or  franchise, 
was  in  Question,  or  that  the  rent  or  damage  in  respect  of  which  the  distress  was  made 
exceeded  twenty  pounds ;  and,  3,  that  he  shall  make  a  return  of  the  goods,  if  a  return 
thereof  shidl  be  a<$udged. 

If  the  replevisor  elects  to  sue  in  the  county  court,  the  bond  shall  be  conditioned, — 1, 
to  commence  the  action  within  one  month  and  to  prosecute  the  same  without  delay; 
and,  2,  to  make  a  return  of  the  goods,  if  a  return  be  ordered. — ^Kxrb. 
10/ 
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deputies,  security  is  to  be  given,  in  parsaance  of  the  statute  of  Westm.  2^  18 
Edw.  I.  c.  2 :  1.  That  the  party  replevying  will  pursue  his  action  against  the 
distrainor,  for  which  purpose  he  puts  in  plegios  de  prosequendo,  or  pledges  to 
prosecute;  and,  2.  That  if  the  right  be  determined  against  him  he  will  return 
the  distress  again ;  for  which  purpose  he  is  also  bouna  to  find  plegios  de  retomo 
*1481  *^^^^^'  Besides  these  pledges,  the  sufficiency  of  which  is  discretion- 
-I  ary  and  at  the  peril  of  the  sheriff,  the  statute  11  Geo.  II.  c.  19  requires 
that  the  officer  granting  a  replevin  on  a  distress  for  rent  shall  take  a  bond  with 
two  sureties  in  a  sum  of  douole  the  value  of  the  goods  distrained,  conditioned 
to  prosecute  the  suit  with  effect  and  without  delay,  and  for  the  return  of  the  | 

goods ;  which  bond  shall  be  assigned  to  the  avowant  or  person  making  cog-  i 

nizance,  on  request  made  to  the  officer ;  and  if  forfeited  may  be  sued  in  the  j 

name  of  the  assignee.'    And  certainly,  as  the  end  of  all  distresses  is  only  to  com-  ^ 

pel  the  party  distrained  upon  to  satisfy  the  debt  or  duty  owin^  from  him,  this 
end  is  as  well  answered  by  such  sufficient  sureties  as  by  retaining  the  very  dis- 
tress, which  might  frequently  occasion  great  inconvenience  to  the  owner ;  and 
that  the  law  never  wantonly  inflicts.  The  sheriff  on  receiving  such  security 
is  immediately,  by  his  officers,  to  cause  the  chattels  taken  in  distress  to  be  re- 
stored into  the  possession  of  the  party  distrained  upon;  unless  the  distrainor 
claims  a  property  in  the  goods  so  taken.  For  if  by  this  method  of  distress  the  dis- 
trainor happens  to  come  again  into  possession  of  his  own  property  in  goods  which 
before  he  had  lost,  the  law  allows  him  to  keep  them,  without  any  reference  to 
the  manner  by  which  he  thus  has  sained  possession,  being  a  kind  of  personal 
remitter. (o)  If  therefore  the  distrainor  claims  any  such  property,  the  party 
replevying  must  sue  out  a  writ  de  prcprietat^  probanda,  in  which  the  sheriff  is  to 
try,  by  an  inquest,  in  whom  the  property  previous  to  the  distress  subsisted.(|>) 
And  if  it  be  found  to  be  in  the  distrainor,  the  sheriff  can  proceed  no  further, 
but  must  return  the  claim  of  property  to  the  court  of  kine's  bench  or  common 
pleas,  to  be  there  iiirther  prosecuted,  if  thought  advisable,  and  there  finally 
aetermined.(g) 

But  if  no  claim  of  property  be  put  in,  or  if  (upon  trial)  the  sheriff's  inquest  de- 
termines it  against  tne  distrainor;  then  the  sheriff  is  to  replevy  the  goods  (making 
*149 1  ^^^  ^^  ^^^^  force,  "'if  the  distrainor  makes  resistanceVr)  in  case  the  goods 
^  be  found  within  his  county.  But  if  the  distress  oe  carried  out  of  the 
county,  or  concealed,  then  the  sheriff  may  return  that  the  coods,  or  beasts,  are 
doignedy  dongatay  carried  to  a  distance,  to  places  to  him  unknown ;  and  there- 
upon the  party  replevying  shall  have  a  writ  of  capias  in  withernam,  in  vetito 
Tor  more  properly  repetito)  namio  ;  a  term  which  signifies  a  second  or  reciprocal 
aistress,(^)  in  lieu  of  the  first  which  was  eloigned.  It  is  therefore  a  command 
to  the  sheriff  to  take  other  goods  of  the  distrainor  in  lieu  of  the  distress  for- 
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merly  taken,  and  eloigned,  or  withheld  from  the  owner.(^)  So  that  hei*e  is  no^ 
distress  against  distress:  one  being  taken  to  answer  the  other  by  way  of  repri 
8al,(tt)  and  as  a  punishment  for  the  illegal  behavioar  of  the  original  distrainor. 
For  which  reason  goods  taken  in  withernam  cannot  be  replevied  till  the  original 
distress  is  forthcoming.(t;) 

Bat  in  common  cases  the  ^oods  are  delivered  back  to  the  party  replevying, 
who  is  then  bound  to  bring  nis  action  of  replevin,  which  may  be  prosecuted  m 
the  county-court,  be  the  distress  of  what  value  it  may.(U7)  But  either  party  may 
remove  it  to  the  superior  courts  of  kind's  bench  or  common  pleas,  by  writ  of 
recordari  or  pone;(x)  the  plaintiff  at  pleasure,  the  defendant  upon  reasonable 
cause  ',(y)  and  also,  if  in  the  course  of  proceeding  any  right  of  freehold  comes 

usual  to  carry 

[*150 


in  question,  the  sheriff  can  proceed  no  further  ,(z)  so  that  it  is 

it  up  in  the  first  instance  to  the  courts  of  Westminster  hall.'    *Upon 

this  action  brought,  and  declaration  delivered,  the  distrainor,  who  is  now 

the  defendant,  makes  avowry;  that  is,  he  avoios  taking  the  distress  in  his  own 

nght,  or  the  right  of  his  wife;(a)  and  sets  forth  the  reason  of  it,  as  for  rent-arrere, 

damage  done,  or  other  cause :  or  else,  if  he  justifies  in  another's  right  as  his 

bailiff  or  servant,  he  is  said  to  make  cognizance;,  that  is,  he  acknowledges  the 

taking,  but  insists  that  such  taking  was  legal,  as  he  acted  by  the  command  of 

one  who  had  a  right  to  distrain ;  and  on  the  truth  and  legal  merits  of  this 

avowry  or  cognizance  the  cause  is  determined.    If  it  be  detormined  for  the 

plaintiff;  viz.,  that  the  distress  was  wrongfully  taken ;  he  has  already  got  his 

foods  back  into  his  own  possession,  and  shall  keep  them,  and  moreover  recover 
amages.(6)  But  if  the  defendant  prevails,  by  the  default  or  nonsuit  of  the 
plaintiff,  then  he  shall  have  a  writ  de  retomo  habendo,  whereby  the  goods  or 
chattels  (which  were  distrained  and  then  replevied)  are  returned  again  into 
his  custody,  to  be  sold,  or  otherwise  disposed  of,  as  if  no  replevin  hath  been 
made.  And  at  the  common  law,  the  plaintiff  mi^ht  have  brought  another  re- 
plevin, and  so  in  infinitum^  to  the  intolerable  vexation  of  the  defendant.  Where- 
fore the  statute  of  Westm.  2,  c.  2  restrains  the  plaintiff,  when  nonsuited,  from 
suing  out  any  fresh  replevin,  but  allows  him  a  judicial  writ  issuing  out  of  the 
original  record,  and  called  a  writ  of  second  deliverancej  in  order  to  have  the  same 
distress  again  delivered  to  him,  on  giving  the  like  security  as  before.  And,  if 
the  plaintiff  be  a  second  time  nonsuit,  or  if  the  defendant  has  judgment 
upon  verdict  or  demurrer  in  the  first  replevin,  he  shall  have  a  writ  of  return 
irreplevisable;  after  which  no  writ  of  second  deliverance  shall  be  allowed.rc) 
But  in  case  of  a  distress  for  rentarrere,  the  writ  of  second  deliverance  is, 
in  effect,((2)  taken  away  by  statute  17  Gar.  II.  c.  7,  which  directs  that  if  the 
plaintiff  be  nonsuit  before  issue  joined,  then  upon  suggestion  made  on  the  record 
m  nature  of  an  avowry  or  cognizance;  or  if  judgment  be  given  against  him  on 

(0  F.  N.  B.  09,  78.  ateria  oorMsB,  eapfa  in  viiUo  namio,  dfU  irrepUgibOki^ 

(^  In  the  <4d  iMMrthem  laafiM|;ai  the  word  lotiMernam  to     whether  beute  of  the  ploa|^  teken  In  toiUkcniaiii,  an 


M  eqniTaleat  to  repritoU.    Stiernhook,  de  jurt  JSueon.  pable  of  beiDg  replerled.   Hoddetd.  a  5. 

Ll^dO.  (»)2IiMt.l30. 

(•)  Rerm.  476.    The  satMtRQoe  of  this  role  eompoaed  the  (•)  Ibid.  28. 

temu  of  tiMt  fiunoas  queatioa  with  which  Sir  ^ntoniaa  More  m  F.  N.  B.-60, 70. 

(whec  a  etikleot  on  hie  trarela}  U  aaJd  to  hare  pnssled  a  (■)  Finch,  L.  317. 

nragmatlcal  profcieor  in  the  UnWenlty  of  Bmcae,  in  Flan-  (•)  2  Saund.  19ft. 

den,  who  gare  a  oniTenal  choaenge  to  dlipate  with  any  (*)  F.  N.  B.  69. 

pereon  In  any  aeience;  in  omrU  aeibiUj  el  de  quolibet  ente,  (•)  3  Inet.  840. 

Upon  which  Mr.  More  sent  him  thia  qneetlon,— *<MtniM  (^  lYeutr.ei. 

•Now,  however,  by  stat.  9  A  10  Vict.  c.  95,  a.  119.  all  actions  of  replevin  in  cases  of 
distress  for  rent  m  arrear  or  damage-feasant  shall  be  brought  without  writ  in  the  New 
County  Court  and  (s.  120)  in  the  court  holden  for  the  district  wherein  the  distress  was 
taken.  But  (b.  121)  in  ease  either  party  decAare  to  the  court  that  the  title  to  any  heredi- 
tament or  to  any  toll-market,  fiur,  or  franchise  is  in  question,  or  that  the  rent  or  damage 
in  Tespnet  of  whieh  the  distress  was  taken  exceeds  20/.,  and  becomes  bound  with  two 
sureties  to  prosecute  the  suit  without  delay  and  to  prove  that  such  title  was  in  dispute^ 
or  that  there  was  gro«nd  for  believing  the  rent  or  damage  to  exceed  20/., — ^then  the 
action  may  be  removed  before  any  court  competent  to  try  the  same,  which  is  done  not 
by  recordari,  but  by  writ  of  certiorari,  the  newaounty  courts  being  coujjts  of  isecord,  whick 
toe  schiremotes  w«re  not    -Stswasv. 
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*15I1  <1^^^^^^®^>  then,  withoat  any  such  suggestions  the  defendant  may  havo 
^  *A  writ  to  inquire  into  the  value  of  the  distress  by  a  jury,  and  shall 
recover  the  amount  of  it  in  damages,  if  less  than  the  arrear  of  rent;  or, 
if  more,  then  so  much  as  shall  be  equal  to  such  arrear,  with  costs;  or,  if  the 
nonsuit  be  after  issue  joined,  or  if  a  verdict  be  against  the  plaintiff,  then  tho 
jury  impanelled  to  try  the  cause  shall  assess  such  arrears  for  the  defendant : 
and  if  (m  any  of  these  cases)  the  distress  be  insufficient  to  answer  the  arrears 
distrained  for,  the  defendant  may  take  a  further  distress  or  distresses,  (e)  But 
otherwise^  if  pending  a  replevin  for  a  former  distress,  a  man  distrains  again  for 
the  same  rent  or  service,  then  the  party  is  not  driven  to  his  action  of  re- 
plevin, but  shall  have  a  writ  of  recaption,^/)  and  recover  damages  for  the 
fdefendant  the  re-distrainor's  contempt  of  the  process  of  the  law. 

In  like  manner,  other  remedies  for  other  unlawful  takings  of  a  man's  goods 
consist  only  in  recovering  a  satisfaction  in  damages.  And  if  a  man  takes  the 
ffoods  of  another  out  of  his  actual  or  virtual  possession,  without  having  a  law- 
ful title  so  to  do,  it  is  an  injury,  which  though  it  doth  not  amount  to  felony 
unless  it  be  done  animo  furandi,  is  nevertheless  a  transgression  for  which  an 
action  of  trespass  vi  et  armis  will  lie ;  wherein  the  plaintiff  shall  not  recover  the 
thing  itself,  out  only  damages  for  the  loss  of  it.^  Or,  if  committed  without 
force,  the  party  may,  at  his  choice,  have  another  remedy  in  damages  by  action 
of  trover  and  conversion^  of  which  I  shall  presently  say  more.* 

2.  Deprivation  of  possession  may  also  be  an  unjust  detainer  of  another's  goods, 
though  the  original  taking  was  lawful.*  As  if  I  distrain  another's  cattle  damage- 
feasant,  and  before  they  are  impounded  he  tenders  me  sufficient  amends ;  now, 
though  the  original  taking  was  lawful,  my  subsequent  detainment  of  them  after 
tender  of  amends  is  wron^ul,  and  he  shall  have  an  action  of  replevin  against  me 
to  recover  them  i(g)  in  which  he  shall  recover  damages  only  for  the  detention  and 
*1 52 1  ^^^  *^^^  ^^^  caption^  because  the  original  taking  was  lawful.  Or,  if  I  lend 
-*  a  man  a  horse,  and  he  afterwards  refuses  to  restore  it,  this  injury  consists 
in  the  detaining  and  not  in  the  original  taking,  and  the  regular  method  for  me 
to  recover  possession  is  by  action  of  detinue.(K)  In  this  action  of  detinue  it  is  . 
necessary  to  ascertain  the  thing  detained,  in  such  manner  as  that  it  may  be 
specifically  known  and  recovered.  Therefore  it  cannot  be  brought  for  money, 
oom,  or  the  like,  for  that  cannot  be  known  from  other  money  or  corn,  unlets  it 
be  in  a  bag  or  a  sack,  for  then  it  may  be  distinguishably  marked.  In  order 
therefore  to  ground  an  action  of  detinue,  which  is  only  for  the  detainingy  these 
points  are  necessary  :(t)  1.  That  the  defendant  came  lawfully  into  possession 
of  the  goods  as  either  by  delivery  to  him,  or  finding  them ;  2.  That  the  plain- 

(•)  Stat.  17  Car.  U.  c  7.  (*)  F.  N.  B.  188. 

/)  r.  N.  B.  71.  (()  Go.  Utt.  280. 

(#)F.N.B.ee.   8R«d.U7. 

*  In  order  to  sustain  trespass  for  taking  goods,  the  actual  or  constructive  possession 
must  be  vested  in  the  plaintiff  at  the  time  the  act  complained  of  was  done.  For 
instance,  the  lord  before  seizure  may  bring  the  action  against  a  stranger  who  should 
carry  off  an  estray  or  wreck ;  for  the  right  of  possession,  and  thence  the  constructive 
possession,  is  in  him.  So  the  executor  has  the  right  immediately  on  the  death  of  the 
testator,  and  the  right  draws  after  it  a  constructive  possession.  1  T.  B.  480.  2  Saund. 
47,  in  notes.    See  1  Chitty  on  PI.  4th  ed.  151  to  159.— Chittt. 

^  The  general  owner  of  a  chattel,  who  has  leased  it  for  a  time  certain,  cannot  maintain 
trespass.  He  must  sue  in  an  action  on  the  case  for  the  injury  to  his  reversionary  interest. 
Soper  vs.  Sumner,  5  Vermont,  274,  Putnam  vs,  Wyley,  8  Johns.  432.  Fitler  vs.  Shotwell, 
7  Watts  &  Serg.  14.  In  the  case  of  personal  ohattek,  he  who  has  the  general  property 
need  not  prove  possession  in  the  first  instance,  because  the  law  draws  the  possession  to 
the  property ;  but  one  who  claims  only  a  special  property  must  prove  that  he  had  actual 

rMseasion,  without  which  no  special  property  is  complete.    Mather  vs.  Trinity  Church, 
Serg.  &  R.  512.-^HARSwooD. 

*  As  to  the  action  of  detinue  in  general,  see  Com.  Dig.  Detinue.  1  Chitty  on  PI.  4th 
ed.  110  to  114.  It  has  been  supposed  that  detinue  is  not  sustainable  where  the  goods 
have  been  taken  torHausly  by  the  defendant ;  but  that  doctrine  is  erroneous,  and  it  is  the 
proper  specific  remedy  for  the  recovery  of  the  identical  chattels  personal,  when  they 
have  not  been  taken  as  a  distress.    See  cases  and  observations,  1  Chitty  on  PI.  4th  eiJ. 

112, 113.— Chitty. 
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tiff  have  a  property;  8.  That  the  goods  themselvee  be  of  somo  value ;  and  4. 
That  thev  be  ascertained  in  point  of  identity.  Upon  this  the  jury,  if  they  find 
for  the  plaintiff,  assess  the  respective  values  of  the  several  parcels  detained,  and 
also  damages  for  the  detention.  And  the  judgment  is  conditional ;  that  the 
plaintiff  recover  the  said  goods,  or  (if  they  cannot  be  had)  their  respective 
values,  and  also  the  damages  for  detaining  themJjy  But  there  is  one  disad- 
vantage which  attends  thiR  action,  viz.,  that  the  derendant  is  herein  permitted 
to  wage  his  law,  that  is,  to  exculpate  himself  by  oath,(A:)  and  thereby  defeat 
the  plaintiff  of  his  remedy :  which  privilege  is  grounded  on  the  confidence 
originally  reposed  in  the  bailee  by  the  bailor,  in  the  borrower  by  the  lender, 
and  the  like ',  from  whence  arose  a  strong  presumptive  evidence  that  in  the 
plaintiff's  own  opinion  the  defendant  was  worthy  of  credit.  But,  for  this 
reason,  the  action  itself  is  of  late  much  disused,  and  has  given  place  to  the 
action  of  trover.' 

This  action  of  trover  and  conversion  was  in  its  original  an  action  of  trespass 
upon  the  case,  for  the  recovery  of  damages  against  such  person  as  had /ot/na  an- 
other's goods  and  refused  to  deliver  them  on  demand,  but  conr)erted  them  to  his  own 
*use ;  from  which  finding  and  converting  it  is  called  an  action  of  trover  p  ^-i  f^o 
and  conversion.  The  freedom  of  this  action  from  wager  of  law,  and  the  ^ 
less  degree  of  certainty  requisite  in  describing  the  goods,(2)  gave  it  so  consider- 
able an  advantage  over  the  action  of  detinue,  that  by  a  fiction  of  law  actions  of 
trover  were  at  length  permitted  to  be  brought  against  any  man  who  had  in  his 
possession  by  any  means  whatsoever  the  personal  goods  of  another,  and  sold 
them  or  used  them  without  the  consent  of  the  owner,  or  refused  to  deliver  them 
when  demanded.  The  injury  lies  in  the  conversion ;  for  any  man  may  take 
the  goods  of  another  into*  possession,  if  he  finds  them ;  but  no  finder  is  allowed 
to  acquire  a  property  therein,  unless  the  owner  be  forever  unknown  :(m)  and 
therefore  he  must  not  convert  them  to  his  own  use,  which  the  law  presumes 
him  to  do  if  he  refuses  them  to  the  owner :  for  which  reason  such  refusal  also 
is,  prima  facie,  sufficient  evidence  of  a  conversion.(n)  The  fact  of  the  finding  or 
trover  is  therefore  now  totally  immaterial;  for  the  plaintiff  needs  only  to 
suggest  (as  words  of  form)  that  he  lost  such  goods,  and  that  the  defendant 
found  them ;  and  if  he  proves  that  the  goods  are  his  property  and  that  the 
defendant  had  them  in  his  possession,  it  is  sufficient.  But  a  conveision  must  be 
fully  proved ;  and  then  in  this  action  the  plaintiff  shall  recover  damages,  equal 
to  the  value  of  the  thing  converted,  but  not  the  thing  itself;  which  nothing 
will  recover  but  an  action  of  detinue  or  replevin. 

As  to  the  damage  that  may  be  offered  to  things  personal  while  in  the  posses- 
sion of  the  owner,  as  hunting  a  man's  deer,  shooting  his  dogs,  poisoning  his 
cattle,  or  in. -any  wise  taking  from  the  value  of  any  of  his  chattels  or  m^ne 
them  in  a  worse  condition  than  before,  these  are  injuries  too  obvious  to  need  expli- 
cation. I  have  only  therefore  to  mention  the  remedies  given  by  the  law  to  redi^ 

(i)Co.Eiitr.l7U.  Cio.Jacd81.  (•}SeebookLch.8;  booklLch.1  aadSO. 

(*)  Oo.  UtL  2M.  (•)  10  Bep.  6«. 

<<)  8aJk.054. 

^  Formerly  the  defendant  in  an  action  of  detinue  always  had  it  in  his  power  to  retain 
the  chattels  upon  payment  of  the  value  as  assessed  by  the  jury.  The  remedy  at  law  was 
in  this  respect  incomplete,  and  it  became  usual  to  apply  to  the  court  of  chancery,  which 
from  a  very  early  period  interfered  to  compel  the  return  of  the  chattels  themselves. 
This  iurisdiction  seems  originally  to  have  been  confined  in  its  exercise  to  cases  where 
the  chattels  were  of  peculiar  value  to  the  owner,  as,  for  instance,  heirlooms,  jewelry, 
articles  of  curiosity  or  antiquity,  family  pictures,  &c.  But  latterly  it  has  been  decided 
that  the  right  to  be  protected  in  the  use  or  beneficial  eivjoyment  of  property  in  speeU  if 
not  confined  to  articles  possessing  any  peculiar  or  intrinsic  value.  The  damages  re> 
covered  in  an  action,  although  equal  to  the  intrinsic  value  of  the  article  detaineo,  may 
be  infinitely  less  than  that  at  which  it  is  estimated  by  the  owner,  so  that  damages  may 
not  be  any  thing  like  adequate  compensation  to  him  for  the  loss.  And  accordingly  the 
courts  of  common  law  have  now  (by  a  peculiar  process  of  execution)  the  same  powers  as 
the  court  of  chancery  to  compel  the  return  of  the  chattel  itself.  Com.  Law  Proo.  Act» 
1854,  8.  79.    JieguUs  Genercdes^  Michaelmas  Vacation,  1854.  —Ksrr. 

*  Wager  of  law  was  abolished  by  stat.  3  &  4  W.  IV.  a  42,  s.  13. — Stbwabt. 
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diem,  which  are  in  two  shapes ;  by  action  of  trespass  in  et  armis,  where  the  act 
*1541  ^^  ^  itself  immediately  ^injurious  to  another's  property,  and  therefore  ne- 
•J  cessarily  accompanied  with  some  degree  of  force ;  and  by  special  action 
tm  the  case,  where  the  act  is  in  itself  indifferent,  and  the  injury  only  consequential^ 
and  therefore  arising  without  any  breach  of  the  peace.  In  both  of  which  suits 
the  plaintiff  shall  recover  damages,  in  proportion  to  the  injury  which  he  proves 
that  his  property  has  sustained.  And  it  is  not  material  whether  the  damage  be 
done  by  the  defendant  himself,  or  his  servants  by  his  direction ;  for  the  action 
will  lie  against  the  master  as  well  as  the  servant.(o)  And,  if  a  man  keeps  a  dog 
or  other  brute  animal,  used  to  do  mischief,  as  by  worryiuj^  sheep,  or  the  like,  the 
owner  must  answer  for  the  consequences,  if  he  knows  or  such  evil  habit.* 

II.  Hitherto  of  injuries  affecting  the  right  of  things  personal  in  possession. 
We  are  next  to  consider  those  which  regard  things  in  action  only :  or  such  rights 
as  are  founded  on,  and  arise  from,  contracts;  the  nature  and  several  divisions  of 
which  were  explained  in  the  preceding  volume.(g)  The  violation,  or  non-per- 
formance, of  these  contracts  might  be  extended  into  as  great  a  variety  of  wrongs, 
as  the  rights  which  we  then  considered  :  but  I  shall  now  consider  them  in  a  more 
comprehensive  view,  by  her .  making  only  a  twofold  division  of  contracts ;  viz., 
contracts  expresSy  and  contracts  implied;  and  pointing  out  the  injuries  that  arise 
from  the  violation  of  each,  with  their  respective  remedies. 

Express  contracts  include  three  distinct  species;  debts,  covenants,  and  pro- 
mises. 

1.  The  legal  acceptation  of  debt  is,  a  sum  of  money  due  by  certain  and  express 
agreement :  as,  by  a  bond  for  a  determinate  sum  ]  a  bill  or  note ;  a  special  bar- 
gain ;  or  a  rent  reserved  on  a  lease ;  where  the  quai^tity  is  fixed  and  specific, 
and  does  not  depend  upon  any  subsequent  valuation  to  settle  it.  The  non-pay- 
*1551  ^^'^^  ^^  these  is  an  injury,  for  which  the  proper  remedy  *is  by  action 
-I  of  dd>t,(r)  to  compel  the  performance  of  the  contract  and  recover  the 
specifical  sum  due.(«)  This  is  the  shortest  and  surest  remedy;  particularly 
where  the  debt  arises  upon  a  specialty,  that  is,  upon  a  deed  or  instrument  under 
seal.  So  also,  if  I  verbally  a^ee  to  pay  a  man  a  certain  price  for  a  certain  parcel 
of  goods,  and  fail  in  the  penbrmance,  an  action  of  debt  lies  against  me;  for  this 
is  ^&o*maeterminaie  contract :  but  if  I  agree  for  no  settled  price,  I  am  not  liable 
to  an  action  of  debt,  but  a  special  action  on  the  case,  accoi^ng  to  the  nature  oi 
my  contract.  And  indeed  actions  of  debt  are  now  seldom  brought  but  upon 
special  contracts  under  seal ;  wherein  the  sum  due  is  clearly  and  precisely  ex- 

Eressed :  for,  in  case  of  such  an  action  upon  a  simple  contract,  the  plaintiff 
kbours  under  two  difficulties.  First,  the  defendant  has  here  the  same  advantage 
as  in  an  action  of  detinue,  that  of  waging  his  law,  or  purging  himself  of  the  debt 
by  oath,  if  he  thinks  proper,  (t)  Secondly,  in  an  action  of  debt  the  plaintiff 
must  prove  the  whole  debt  he  claims,  or  recover  nothing  at  all.  For  the  debt  is 
one  single  cause  of  action,  fixed  and  determined ;  and  which  therefore,  if  the 
proof  varies  from  the  claim,  cannot  be  looked  upon  as  the  same  contract  whereof 
the  performance  is  sued  for.    If  therefore  I  bring  an  action  of  debt  for  302.,  I 


Noy'i  Max.  o.  44.  (r)  F.  N.  B.  119. 

Cro.  Ow.  2U,  487.  <•)  See  Appendiac  Now  IIL 1 1. 

See  book  U.  ch.  80.  (•)  4  Bep.  94. 


*  As  to  what  is  evidence  of  knowledge,  see  4  Gamp.  198.  2  Stra.  1264.  2  Esp.  482. 
But  the  owner  is  not  answerable  for  the  first  mischief  done  hy  a  dog,  a  bull,  or  other 
tame  animal.  Bull.  N.  P.  77.  12  Mod.  333.  Ld.  Baym.  608.  Yet  if  he  should  carry  his 
dog  into  a  field  where  he  himself  is  a  trespasser,  and  the  dog  should  kill  sheep,  this, 
though  the  first  ofience,  might  be  stated  and  proved  aa  an  aggravation  of  the  trespass. 
Burr.  2092.  2  Lev.  172.  But  where  a  fierce  and  vicious  dog  is  kept  chained  for  the 
defence  of  the  premises,  and  any  one  incautiously,  or  not  knowing  of  it,  should  go  so 
near  as  to  be  ii\)ured  by  it,  no  action  can  he  maintained  hy  the  person  imured,  thouch 
he  was  seeking  the  owner,  with  whom  he  had  business.  Bates  vs,  Croshie,  M.  T.  1798,  m 
the  King's  Bench.  If  a  man  sets  traps  in  his  own  grounds,  hut  baited  with  such  strong* 
•cented  articles  as  allure  the  neighbouring  dogs  from  the  premises  of  the  owners  or 
from  the  highways,  the  owner  of  a  dog  injured  may  maintain  an  action  upon  the  case. 
9  East,  227 ;  but  see  Hot  vs.  Wilkes,  3  Bar.  &  Aid.  304.— ^hittt. 
its 
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am  not  at  liberty  co  prove  a  debt  of  20Z.  and  recover  a  verdict  thereon  :(u)  any 
more  than  if  I  bring  an  action  of  detinue  for  a  horse  I  can  thereby  recover  an 
ox.  For  I  fail  in  the  proof  of  that  contract,  which  my  action  or  complaint  haa 
alleged  to  be  specific,  express,  and  determinate.^  Bat  in  an  action  on  the  case, 
on  what  is  called  an  indebitaUiS  oMumpsity  which  is  not  brought  to  compel  a  spe- 
cific performance  of  the  contract,  but  to  recover  damages  for  its  non-peiform- 
ance,  the  implied  a^sumpsit^  and  consequently  the  damages  for  the  breach  of  it, 
are  in  their  nature  indeterminate ;  and  will  therefore  adapt  and  proportion  them* 
selves  to  the  truth  of  the  case  which  shall  be  proved,  without  being  confined  to 
the  precise  demand  stated  in  the  declaration.  "'For  if  any  debt  be  proved,  ^  ^^  ^^ 
however  lees  than  the  sum  demanded,  the  law  will  raise  a  promise  *- 
jpr»  tantOy  and  the  damages  will  of  course  be  proportioned  to  tne  actual  debt. 
So  that  I  may  declare  that  the  defendant,  being  indebted  to  me  in  80/.,  undertook 
or  promised  to  pay  it,  but  failed;  and  lay  my  damages  arising  from,  such  failure 
at  what  sum  I  please :  and  the  jury  will,  according  to  the  nature  of  my  proo^ 
allow  me  either  the  whole  in  damages,  or  any  inferior  sum.  And,  even  in  actions 
of  debty  where  the  contract  is  proved  or  admitted,  if  the  defendant  can  show  that 
he  has  discharged  any  part  of  it,  the  plaintiff  shall  recover  the  residue.(t;) 

The  form  of  the  writ  of  debt  is  sometimes  in  the  debet  and  detinet,  and  som«» 
times  in  the  detinet  only:  that  is,  the  writ  states,  either  that  the  defendant  owe$ 
and  unjustly  detains  the  debt  or  thin?  in  question,  or  only  that  he  unjustly  detains 
it.  It  is  brought  in  the  debet  as  well  as  detinet,  when  sued  by  one  of  the  original 
contracting  parties  who  personally  gave  the  credit,  against  the  other  who  per- 
sonally incurred  the  debt,  or  against  his  heirs,  if  they  are  bound  to  the  payment ; 
as  by  the  obligee  against  the  obligor,. the  landlord  against  the  tenant,  dec.  But, 
if  it  be  brought  by  or  against  an  executor  for  a  debt  due  to  or  from  the  testator, 
this,  not  being  his  own  debt,  shall  be  sued  for  in  the  detinet  only.(t£?)  So  also  if 
the  action  be  for  goods,  or  com,  or  a  horse,  the  writ  shall  be  in  the  detinet  only; 
for  nothing  but  a  sum  of  money,  for  which  I  (or  my  ancestors  in  my  name)  have 
personally  contracted,  is  properly  considered  as  my  debt  And  indeed  a  writ  of 
d^t  in  the  detinet  only,  for  goods  and  chattels,  is  neither  more  nor  less  than  a 
more  writ  of  detinue]  and  is  followed  by  the  very  same  judgment.(a;) 

2.  A  covenant  also,  contained  in  a  deed,  to  do  a  direct  act  or  to  omit  one,  is 
another  species  of  express  contract,  the  violation  or  breach  of  which  is  a  civil 
injury.  As  if  a  man  covenants  to  be  at  York  by  such  a  day,  oi  not  to  exercise 
a  trade  in  a  particular  place,  and  is  not  at  York  at  the  time  appointed,  r*i57 
or  ^carries  on  his  trade  in  the  place  forbidden,  these  are  direct  breaches  ^ 
of  his  covenant ;  and  may  be  perhaps  greatly  to  the  disadvantage  and  loss  of 
the  covenantee."    The  remedy  for  this  is  by  a  writ  of  covenant  :(y)  which  directs 

(•)  BriK  LtM  gaotTi  88.    Ihr«r,  219.    2  RoU.  Abr.  70&    1        (»}?.  N.  B.  119. 


216.  /  (•)  BMt  Entr.  174. 

(•)  1  RoU.  B«|».  267.    8a]k.664.  (v)r.N.  B.  146. 

'^  This  is  no  longer  the  case ;  for  it  is  now  completely  settled  that  the  plaintiff  in  an 
action  of  debt  may  prove  and  reoover  less  than  the  sum  demanded  in  the  writ.  See  Bla. 
B.  1221.    1  Hen.  Bla.  249.    11  East,  62.— Archbold. 

The  judgment  being  final  in  the  first  instance  (suing  a  writ  of  ixgury  and  wager  of 
law  having  become  almost  obsolete)  renders  debt  on  simple  contract,  as  well  as  specialty, 
a  favourite  form  of  action,  and  it  is  of  daily  occurrence.— Chittt. 

"  By  an  express  covenant  a  man  is  bound  to  perform  what  he  covenants  at  all  events, 
rhus,  where  m  a  lease  there  is  an  express  unqualified  covenant  on  the  part  of  the  tenant 
to  pay  rent,  he  is  obliged  to  pay  it  during  the  term,  although  the  house  be  burned  down 
and  he  do  not  enjoy  the  use  of  it.  Shudbrick  v«.  Salmond,  3  Burr.  Id37.  Belfour  v«. 
Weston,  1  T.  R.  310.  This  is  certainly  a  great  hardship  to  lessees  where  they  are  not  by 
the  provisions  of  their  lease  obliged  to  rebuild ;  and  in  such  cases  we  accordingly  find 
that  recourse  has  been  had  to  a  court  of  equity  to  obtain  an  ii\junction  against  the  lessor 
proceeding  at  law  for  the  recovery  of  the  rent, — which  has  generally  Men  granted,  on 
condition  of  the  lessee's  surrendering  the  lease.  Cambden  v«.  Morton,  in  Cane.  £.  4  f^. 
III.  K8.  Selw.  N.  P.  472.    Brown  v«.  QuUter,  Ambl.  619. 

The  covenantor  is  also  answerable  for  even  the  act  of  Ghxl*  as  damage  by  lightning, 
Ao.,  if  he  have  not  excepted  it  in  his  covenant.  Brecknock  and  Ab^gavenny  Oanal 
Navigation  tw.  Pritchard,  6  T.  R.  750. 

It  may  not  be  unnecessary  to  pomt  out  a  distinction  between  covenants  in  general 
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the  sheriif  to  command  the  defendant  generally  to  keep  his  covenant  with  the 
plaintiff,  (without  specifying  the  nature  of  the  covenant,)  or  show  good  camie 
to  the  contrary :  and  if  he  continues  refractory,  or  the  covenant  is  abeady  so 
broken  that  it  cannot  now  be  specifically  performed,  then  the  subsequent  pro- 
cfeedings  set  forth  with  precision  the  covenant,  ther  breach,  and  the  loss  which 
has  happened  thereby;  whereupon  the  jury  will  give  damages  in  proportion  to 
the  injury  sustained  by  the  plaintiff,  and  occasioned  by  such  breach  of  the  de- 
fendant's contract. 

There  is  one  species  of  covenant  of  a  different  nature  from  the  rest  ]  and  that 
s  a  covenant  real,  to  convey  or  dispose  of  lands,  which  seems  to  be  partly  of  a 
personal  and  partly  of  a  real  nature.(^)  For  this  the  remedy  is  by  a  special 
writ  of  covenant,  for  a  specific  performance  of  the  contract  concerning  certain 
lands  particularly  described  in  the  writ.  It  therefore  directs  the  sheriff  to  com- 
mand the  defendant,  here  called  the  deforciant,  to  keep  the  covenant  made 
between  the  plaintiff  and  him  concerning  the  identical  lands  in  question  :  and 
upon  this  process  it  is  that  fines  of  land  are  usuallv  levied  at  common  law,(a) 
the  plaintiff,  or  person  to  whom  the  fine  is  levied,  bringing  a  writ  of  covenant, 
in  which  he  suggests  some  agreement  to  have  been  made  between  him  and  the 
deforciant,  touching  those  particular  lands,  for  the  completion  of  which  he 
brings  this  action.  And,  for  the  end  of  this  supposed  difference,  the  fine  or 
iinam  cancordia  is  made,  whereby  the  deforciant  (now  called  the  cognizor)  ac- 
knowledges the  tenements  to  be  the  right  of  the  plaintiff,  now  callea  the  cog- 
nizee.  And  moreover,  as  leases  for  years  were  formerly  considered  only  as  con- 
tracts(6)  or  covenants  for  the  enjoyment  of  the  rents  and  profits,  and  not  as  the 
*1581  <^onveytknce  of  any  real  interest  in  the  land,  *the  antient  remedy  for  the 
^  lessee,  if  ejected,  was  by  a  writ  of  covenant  against  the  lessor,  to  recover 
the  term  (if  in  bein^)  and  damages,  in  case  the  ouster  was  committed  by  the 
lessor  himself:  or  if  the  term  was  expired,  or  the  ouster  was  committed  by  a 
stranger  claiming  by  an  elder  title,  then  to  recover  damages  only.(o)" 

No  person  coiHd  at  common  law  take  advantage  of  any  covenant  or  condi* 
tion,  except  such  as  were  parties  or  privies  thereto ;  and,  of  course,  no  gi*antee 
or  assignee  of  any  reversion  or  rent.  To  remedy  which,  and  more  effectually 
to  secure  to  the  king's  grantees  the  spoils  of  the  monasteries  then  newly  dis- 
solved, the  statute  82  Hen.  YIII.  c.  34  gives  the  assignee  of  a  reversion  (aflei 
notice  of  such  as8ignment)((2)  the  same  remedies  against  the  particular  tenant^ 
by  entry  or  action,  for  waste  or  other  forfeitures,  non-payment  of  rent,  and 
non-performance  of  conditions,  covenants,  and  agreements,  as  the  assizor  him- 
self might  have  had;  and  makes  him  equally  liaole,  on  the  other  hand,  for  acts 
agreed  to  be  performed  by  the  assignor,  except  in  the  case  of  warranty. 

8.  A  promise  is  in  the  nature  of  a  verbal  covenant,  and  wants  nothing  but 
the  solemnity  of  writing  and  sealing  to  make  it  absolutely  the  same.  If  there- 
fore it  be  to  do  any  explicit  act,  it  is  an  express  contract,  as  much  as  any 
covenant ;  and  the  breach  of  it  is  an  equal  injury.  The  remedy  indeed  is  not 
exactly  the  same:  since,  instead  of  an  action  of  covenant,  there  only  lies  an 
action  upon  the  case  for  what  is  called  the  assumpsit  or  undertaking  of  the 
defendant ;  the  failure  of  performing  which  is  .the  wrong  or  injury  done  to  the 

Elaintiff,  the  damages  whereof  a  jury  are  to  estimate  and  settle.  As  if  a 
uilder  promises,  undertakes,  or  assumes  to  Caius  that  he  will  build  and  cover 
his  houtie  within  a  time  limited,  and  fails  to  do  it ;  Gains  has  an  action  on  the 
case  against  the  builder,  for  this  breach  of  his  express  promise,  undertaking,  or 

(•)  Hob.  on  F.  N.  B.  140.  (•)  Brob  Abr.  tit  awenafit,  83.  F.N.B.476. 

(•)  See  book  IL  ch.  21.  (^  Co.  Utt.  216.   Moor.  870.  Cro.Jao.l4&. 

(•)  See  book  U.  ch.  9. 

and  those  secured  by  a  penalty  or  forfeiture.  In  the  latter  case  the  obligee  has  hia 
election  either  to  bring  an  action  of  debt  for  the  penalty,  or  to  proceed  ux)on  the  covenant 
and  recover  in  damages  more  or  less  than  the  penalty  toties  quotiea;  hut  he  cannot  have 
recourse  to  both.  Lowe  v«.  Peers,  4  Burr.  2228.  See,  further,  on  covenants,  in  Harg.  St 
Butler*B  Notes  on  Co.  Litt. — ^Archbold. 

"The  writ  of  covenant  real  (together  with  almost  all  other  real  actions)  is  now 
abolished  by  the  stat.  3  &  4  W.  I V .  c  27,  s.  36.— Stbwabt. 
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assumpsit;  and  shall  recover  a  pecuniary  BatiBfaction  for  the  inmry  suBtainod  by 
such  delay."  So  also  in  the  case  before  mentioned,  of  *a  debt  by  simple  t^cira 
contract)  if  the  debtor  promises  to  pay  it  and  does  not,  this  breach  of  '- 
promise  entitles  the  creditor  to  his  action  on  the  case,  instead  of  being  driven 
to  an  action  of  debt,  (e)  Thus,  likewise,  a  promissory  note,  or  note  of  hand 
not  under  seal,  to  pav  money  at  a  day  certain,  is  an  express  assumpsit;  an<i 
the  payee  at  common  law,  or  hy  custom  and  act  of  parliament  the  endorBee,(/) 
may  recover  the  value  of  the  note  in  damages,  if  it  remains  unpaid.  Some 
agreements  indeed,  though  never  so  expressly  made,  are  deemed  of  so  im- 
portant a  nature  that  they  ought  not  to  rest  in  verbal  promise  only,  which  can- 
not be  proved  but  by  the  memory  (which  sometimes  will  induce  the  perjury) 
of  witnesses.  To  prevent  which,  the  statute  of  frauds  and  perjuries,  29  Car. 
[I.  c.  3,  enacts,  that  in  the  five  following  cases  no  verbal  promise  shall  be  8uf« 
ficient  to  ground  an  action  upon,  but  at  the  least  some  note  or  memorandum  of  it 
shall  be  made  in  writing,  and  signed  by  the  party  to  be  charged  therewith : 
1.  Where  an  executor  or  administrator  promises  to  answer  damages  out  of  his 
own  eertate.  2.  Where  a  man  undertakes  to  answer  for  the  debt,  default,  or 
miscarriage  of  another.  8.  Where  any  agreement  is  made  upon  consideration 
of  marriage.  4.  Where  any  contract  or  sale  is  made  of  lands,  tenements,  or 
hereditaments,  or  any  interest  therein.  6.  And  lastly,  where  there  is  any 
agreement  that  is  not  to  be  performed  within  a  year  from  the  making  thereof. 
In  all  these  cases  a  mere  verbal  assumpsit  is  void.^^ 

(«)  4  Rep.  W.  (/)8ee  bo(^  ii.  ch.  30. 

"  It  is  worthy  of  remark  that  the  learned  commentator  has  not  either  named,  de« 
Bcribed,  or  even  alluded  to  the  consideration  requisite  to  support  an  assumpsit ;  and, 
what  is  more  remarkable,  the  example  put  by  him  in  the  text  in  order  to  illustrate  the 
nature  of  the  action  is,  in  the  terms  in  which  it  is  there  stated,  a  case  of  nudum  pactum, 
(See  1  Roll.  Abr.  9,  1,  41.  Boct.  &  Stud.  ii.  ch.  24,  and  5  T.  R.  143  that  the  action 
will  not  lie  for  a  mere  non-feasance  unless  the  promise  is  founded  on  a  consideration.) 
This  remark  ought  not — neither  was  it  intended — to  derogate  from  the  merit  of  a  justly- 
celebrated  writer,  who  for  comprehensive  design,  luminous  arrangement,  and  elegance 
of  diction  is  unrivalled.    Selw.  JN.  P.  45.— Chittt. 

^*  These  provisions  in  the  statute  have  produced  many  decisions,  both  in  the  courts  of 
law  and  equitv.  See  3  Chitty's  Com.  L.  per  tot.  It  is  now  settled  that  if  two  persons  go 
to  a  shop,  and  one  order  goods,  and  the  other  say,  "  If  he  does  not  pay,  I  will,"  or,  *'  I 
will  see  you  paid,"  he  is  not  bound  unless  his  engagement  is  reduced  into  writing.  In 
all  such  oases  the  question  is  who  is  the  buyer,  or  to  whom  the  credit  is  given,  and  who 
is  the  surety;  and  that  question,  from  all  the  circumstances,  must  be  ascertained  by  the 
iury ;  for  if  the  person  for  whose  use  the  goods  are  furnished  be  liable  at  all,  any  promise 
by  a  third  person  to  discharge  the  debt  must  be  in  writing,  otherwise  it  is  void.  2  T.  R. 
80. 1  H.  Bl.  Rep.  120.  1  Bos.  k  Pul.  158.  Mutual  promises  to  marry  need  not  be  in 
writing :  the  statute  relates  only  to  agreements  maoe  in  consideration  of  the  marriage. 
A  lease  not  exceeding  three  years  from  the  making  thereof,  and  in  which  the  rent 
resei  ved  amounts  to  two-thirds  of  the  improved  value,  is  good  without  writing ;  but  all 
other  parol  leases  or  agreements  for  any  interest  in  lands  have  the  effect  of  estates  at 
will  only.  Bull.  N.  P.  279.  All  declarations  of  trusts,  except  such  as  result  by  impli- 
cation of  law,  must  be  made  in  writing.  29  Car.  II.  c.  3,  ss.  7.  8.  If  a  promise  depends 
upon  a  contingency  which  may  or  may  not  fall  within  a  year,  it  is  not  within  the  statute, 
as  a  promise  to  pay  a  sum  of  money  upon  a  death  or  marriage,  or  upon  the  return  of  a 
ship,  or  to  leave  a  legacy  by  will,  is  good  by  parol ;  for  such  a  promise  may  bv  possibility 
be  performed  within  the  year.  3  Burr.  1278.  1  Salk.  280.  3  Salk.  9,  Ac.  ^Partial  per- 
formance within  the  year,  where  the  original  understanding  is  that  the  whole  is  t<> 
extend  to  a  longer  period,  does  not  take  tne  case  out  of  the  statute.  11  East,  142.^  But 
even  a  written  undertaking  to  pay  the  debt  of  another  is  void,  unless  a  good  considera- 
tion appears  in  the  writing ;  and  the  consideration,  if  any,  cannot  be  proved  by  parol 
evidence.  5  East,  10.  If  a  growing  crop  is  purchased  without  writing,  the  agreement, 
before  part  execution,  may  to  put  an  end  to  by  parol  notice.  6  East,  602.  But  a  court 
of  equity  will  decree  a  specific  performance  of  a  verbal  contract  when  it  is  confessed  by 
a  defendant  in  his  answer,  or  when  there  has  been  a  part  performance  of  it,  as  by  pay« 
ment  of  part  of  the  consideration-money,  or  by  entering  and  expending  money  upon  the 
estate;  for  such  acts  preclude  the  party  from  denying  the  existence  of  the  contract,  and 

Kove  that  there  can  be  no  fraud  or  peijury  in  obtaining  the  execution  of  it.    3  Ves.  Jr. 
•  378,  712.    But  lord  Eldon  seems  to  think  that  a  specific  performance  cannot  b^ 
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From  these  express  contracts  the  transition  is  easy  to  those  that  are  only 
implied  by  law;  which  are  such  as  reason  and  justice  dictate,  and  whicn  inere- 
fore  the  law  presumes  that  every  man  has  contracted  to  perform,  and  upon  this 
presumption  makes  him  answerable  to  such  persons  as  suffer  by  his  non-per- 
formance. 

Of  this  nature  are,  first,  such  as  are  necessarily  implied  by  the  Aindamental 
constitution  of  government,  to  which  every  man  is  a  contracting  party.  And 
"i^lfiOl  ^^^  ^^  ^^  ^^^^  every  person  *is  bound  and  hath  virtually  agreed  to  pay 
-I  such  particular  sums  of  money  as  are  charged  on  him  by  the  sentence, 
or  assessed  by  the  interpretation,  of  the  law.  For  it  is  a  part  of  the  original 
contract,  entered  into  by  all  mankind  who  partake  the  benefits  of  society,  to 
submit  in  all  points  to  the  municipal  constitutions  and  local  ordinances  of  that 
state  of  which  each  individual  is  a  member.  Whatever  therefore  the  laws  order 
any  one  to  pay,  that  becomes  instantly  a  debt,  which  he  hath  beforehand  con- 
tracted to  discharge.  And  this  implied  a^eement  it  is  that  gives  the  plain- 
tiff a  right  to  institute  a  second  action,  funded  merely  on  the  general  con- 
tract, in  order  to  recover  such  damages,  or  sum  of  money,  as  are  assessed  by 
the  jury  and  adjudged  by  the  court  to  be  due  from  the  defendant  to  the  plain- 
tiff m  any  former  action.  So  that  if  he  hath  once  obtained  a  judgment  against 
another  for  a  certain  sum,  and  neglects  to  take  out  execution  thereupon,  he  may 
afterwards  bring  an  action  of  debt  upon  this  judmient,(^)  and  shall  not  w 
put  upon  the  proof  of  the  original  cause  of  action ;  but  upon  showing  the  judg- 
ment once  obtained  stiU  in  full  force  and  yet  unsatisfied,  the  law  immediate^ 
implies,  that  by  the  original  contract  of  society  the  defendant  hath  contracted 
a  d!ebt,  and  is  bound  to  pay  it.  This  method  seems  to  have  been  invented  when 
real  actions  were  more  m  use  than  at  present,  and  damages  were  permitted  to 
be  recovered  thereon ;  in  order  to  have  the  benefit  of  a  writ  of  capias  to  take 
the  defendant's  body  in  execution  for  those  damages,  which  process  was  allow- 
able in  an  action  of  debt,  (in  consequence  of  the  statute  25  £dw.  III.  c.  17,)  but 
not  in  an  action  real.  Wherefore,  since  the  disuse  of  those  real  actions,  actions 
of  debt  upon  judgment  in  personal  suits  have  been  pretty  much  discounte- 
nanced by  the  courts,  as  being  generally  vexatious  and  oppressive,  by  harass- 
ing the  defendant  with  the  costs  of  two  actions  instead  of  one. 

On  the  same  principle  it  is  (of  an  implied  original  contract  to  submit  to  the 
*16n  ^^^^  of  the  community  whereof  we  are  members)  *that  a  forfeiture  im- 
^  posed  by  the  bv-laws  and  private  ordinances  of  a  corporation  upon  any 
that  belong  to  the  body,  or  an  amercement  set  in  a  court-feet  or  court-baron 
upon  any  of  the  suitors  to  the  court,  (for  otherwise  it  will  not  be  binding,)(A) 
immediately  creates  a  debt  in  the  eye  of  the  law  -,  and  such  forfeiture  or  amerce- 
ment, if  unpaid,  works  an  injury  to  the  party  or  parties  entitled  to  receive  it: 
for  which  the  remedy  is  by  action  of  debt.(t) 

The  same  reason  may  with  equal  justice  be  applied  to  all  penal  statutes,  that 
is,  such  acts  of  parliament  whereby  a  forfeiture  is  inflicted  for  transgressing  the 
provisions  therein  enacted.  The  party  offending  is  here  bound  by  the  funda- 
mental contract  of  society  to  obey  the  directions  of  the  legislature,  and  pay  the 
forfeiture  incurred  to  such  persons  as  the  law  requires.  The  usual  application 
of  this  forfeiture  is  either  to  the  party  aggrieved,  or  else  to  any  of  the  king's 
subjects  in  general.  Of  the  former  sort  is  the  forfeiture  inflicted  by  the 
statute  of  Winchester(A:)  (explained  and  enforced  by  several  subsequent  sta- 
tutes )(0  upon  the  hundred  wherein  a  man  is  robbed,  which  is  meant  to  oblige 
the  hundredors  to  make  hue  and  cry  after  the  felon;  for  if  they  take  him 

(#)  Roll.  Abr.  dOO,  eOl.  (*)  18  Edw.  I.  c.  1. 

»)  Law  of  Nisi  Prina,  166.  (0  27  Elix.  o.  18.    29  Cw.  H.  a  7.   8  Gea  n.  e.  18.   31 

<)  6  Rep.  84.    Hob.  279.  G«o.  II.  c  24. 


decreed  if  the  defendant  in  his  answer  admits  a  parol  agreement,  and  at  the  same  time 
insists  upon  the  benefit  of  the  statute.  6  Ves.  Jr.  37.  If  one  party  only  signs  an  asree- 
ment,  he  is  bound  by  it ;  and  if  an  agreement  is  by  parol,  but  it  is  agreed  it  shall  be 
reduced  into  writing,  and  this  is  prevented  by  the  fraud  of  one  of  the  parties,  perform- 
ance of  it  will  be  decreed.  2  Bro.  o64, 565,  566.  See  3  Woodd.  Lect.  Ivii.  and  Fonblanque 
1V.  of.  Eq.  b.  i.  o.  3,  ss.  8,  9,  where  this  subject  is  fully  and  learnedly  discussed. — CniTrr. 
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ihey  stand  oxcused.  But  otherwise  the  party  robbed  is  entitled  to  prosecute 
them  by  a  special  action  on  the  case,  for  damages  equivalent  to  his  loss.  And 
of  the  dame  nature  is  the  action  given  by  statute  9  Geo.  I.  c.  22,  commonly  callea 
the  black  act,  against  the  inhabitants  of  any  hundred,  in  order  to  make  satis- 
Action  in  damages  to  all  persons  who  have  suffered  by  the  offences  enumerated 
and  made  felony  by  that  act.  But  more  usually  these  forfeitures  created  by 
statute  are  given  at  large  to  any  common  informer ;  or,  in  other  words,  to  any 
such  person  or  persons  as  will  sue  for  the  same :  and  hence  such  actions  are 
called  popular  actions,  because  they  are  given  to  the  people  in  general.(m)  Some- 
times one  part  is  given  to  the  king,  to  the  poor,  or  to  some  public  use^  and  the 
other  part  to  the  '^'informer  or  prosecutor:  and  then  the  smt  is  called  r^^ao 
a  qui  tarn  action,  because  it  is  brought  by  a  person  ^^qui  tarn  pro  domino  ^ 
regey  dec,,  quam  pro  se  ipso  in  hac  parte  sequitur."  If  the  king  therefore  himself 
commences  this  suit,  he  shall  have  the  whole  forfeiture. (n)  But  if  any  one 
hath  be^n  a  qm  torn,  or  popular  action,  no  other  person  can  pursue  it :  and 
the  verdict  passed  upon  the  defendant  in  the  first  suit  is  a  bar  to  all  others^ 
and  conclusive  even  to  the  king  himself.  This  has  frequently  occasioned 
offenders  to  procure  their  own  friends  to  begin  a  suit,  in  order  to  forestall  and 
prevent  other  actions :  which  practice  is  in  some  measure  prevented  by  a  statute 
made  in  the  reign  of  a  very  sharp-sighted  prince  in  penal  laws,  4  Hen.  YII.  c. 
20,  which  enacts  that  no  recovery,  otherwise  than  by  verdict,  obtained  by 
collusion  in  an  action  popular,  shall  be  a  bar  to  any  other  action  prosecuted 
boTUi  fide,  A  provision  that  seems  borrowed  from  the  rule  of  the  Roman  ]aw« 
that  if  a  person  was  acquitted  of  any  accusation  merely  by  the  prevarication 
of  the  accuser,  a  new  prosecution  might  be  commenced  against  him.(o) 

A  second  class  of  implied  contracts  are  such  as  do  not  arise  from  the  express 
determination  of  any  court,  or  the  positive  direction  of  any  statute ;  but  from 
natural  reason,  and  the  just  construction  of  law.  Which  class  extends  to  all 
presumptive  undertakings  or  assumpsits;  which  though  never  perhaps  actually 
made,  yet  constantly  arise  from  the  general  implication  and  intendment  of  the 
courts  of  judicature,  that  every  man  hath  engaged  to  perform  what  his  duty  or 
justice  requires.    Thus, 

1.  If  I  employ  a  person  to  transact  any  business  for  me,  or  pertorm  any  work, 
the  law  implies  that  I  undertook  or  assumed  to  pay  him  so  much  as  bis  labour 
deserved.  And  if  I  neglect  to  make  him  amends,  he  has  a  remedy  for  this  in- 
jury by  bringing  his  action  on  the  case  upon  this  implied  assumpsit;  wherein  he 
is  at  liberty  to  suggest  that  I  promised  to  pay  him  as  "'much  as  he  r^cigQ 
reasonably  deserved,  and  then  to  aver  that  his  trouble  was  really  worth  ^ 
such  a  particular  sum,  which  the  defendant  has  omitted  to  pay.  But  this  valua- 
tion of  his  trouble  is  submitted  to  the  determination  of  a  jury;  who  will  assess 
such  a  sum  in  damages  as  they  think  he  really  merited.  This  is  called  an 
assumpsit  on  a  quantum  meruit, 

2.  There  is  also  an  implied  assumpsit  on  a  quantum  valebaty  which  is  very  simi- 
lar to  the  former,  being  only  where  one  takes  up  goods  or  wares  of  a  trades- 
man^ without  expressly  agreeing  for  the  price.  There  the  law  concludes,  that 
both  parties  did  intentionally  agree  that  the  real  value  of  the  goods  should  be 
paid;  and  an  action  on  the  case  may  be  brought  accordingly,  if  the  vendee  re- 
iuses  to  pay  that  value. 

3.  A  third  species  of  implied  assumpsits  is  when  one  has  had  and  received 
money  belonging  to  anotner,  without  any  valuable  consideration  given  on 
the  receiver's  part;  for  the  law  construes  this  to  be  money  had  and  received 
for  the  use  of  the  owner  only;  and  implies  that  the  person  so- receiving  pro- 
mised, and  urdertook,  to  account  for  it  to  the  true  proprietor.  And,  if  he  un- 
justly detainib  it,  an  action  on  the  case  lies  against  him  for  the  breach  of  such 
implied  promise  and  undertaking;  and  he  will  be  made  to  repay  the  owner  in 
damages,  equivalent  to  what  he  has  detained  in  violation  of  such  his  promise. 
This  is  a  very  extensive  and  beneficial  remedy,  applicable  to  almost  every  case 

(M)  8m  book  H.  eh.  29.  MJ>/4r,U^lL 

(•)2Hawk.P  l.a08. 
ToL.IL— 8  lU 
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where  the  defendant  has  received  money  which  ex  cequo  et  bono  he  ought  to  re> 
fand.    It  lies  for  money  paid  by  mistake,  or  on  a  consideration  which  happens 
to  fail,  or  through  imposition,  extortion,  or  oppression,  or  where  any  undue 
advantage  is  taken  of  the  plaintiff's  sitnation.(^) 
4.  Where  a  person  has  laid  out  and  expended  his  own  money  for  the  use  of 
'^^       another,  at  his  request,  the  law  implies  a  promise  of  repayment^  and  an  aotioQ 
^      will  lie  on  this  assumpait^qy* 

♦1641        ^*  *Likewise,  fifthly,  upon  a  stated  account  between  two  merchants, 

-■or  other  persons,  the  law  implies  that  he,  against  whom  the  balance 

appears,  has  engaged  to  pay  it  to  the  other;  though  there  be  not  any  actual 

Eromise.  And  from  this  implication  it  is  frequent  for  actions  on  the  case  to  be 
rought,  declaring  that  the  plaintiff  and  defendant  had  settled  their  accounts 
together,  insimul  computassent,  (which  gives  name  to  this  species  of  assumpsit,) 
and  that  the  defendant  engaged  to  pay  the  plaintiff  the  balance,  but  has  since 
neglected  to  do  it.  But  if  no,  account  has  been  made  up,  then  the  legal  remedy 
is  by  bringing  a  writ  of  account  de  computo ;(r)  commanding  the  defendant  to  ren- 
der a  just  account  to  the  plaintiff,  or  show  the  court  goodcause  to  the  contrarr. 
In  this  action,  if  the  plaintiff  succeeds,  there  are  two  judgments :  the  first  is, 
.  ^  that  the  defendant  do  account  (quod  computet)  before  auditors  appointed  by  the 
court;  and,  when  such  account  is  finished,  then  the  second  Judgment  is,  that  he 
do  pay  the  plaintiff  so  much  as  he  is  found  in  arrear.  This  action,  by  the  old 
common  law,(d)  lay  only  against  the  parties  themselves,  and  not  their  executors; 
because  matters  of  account  rested  solely  on  their  own  knowledge.  But  thiA 
defect,  after  many  fruitless  attempts  in  parliament,  was  at  last  remedied  by 
statute  4  Anne,  c.  16,  which  gives  an  action  of  account  against  the  executors  and 
administrators.  But,  however,  it  is  found  by  experience,  that  the  must  ready 
and  effectual  way  to  settle  these  matters  of  account  is  by  bill  in  a  court  of 
equitv,  where  a  discovery  may  be  had  on  the  defendant's  oath,  without  relying 
merely  on  the  evidence  which  the  plaintiff  may  be  able  to  produce.  Wherefore 
actions  of  account,  to  compel  a  man  to  bring  in  and  settle  his  accounts,  are  now 
very  seldom  used ;  though,  when  an  account  is  once  stated;  nothing  is  more 
common  than  an  action  upon  the  implied  assumpsit  to  pay  the  balance. 
*1651  ^'  "'^^^  ^^  ^^^^  ^^  contracts,  implied  by  reason  and  construction  of 
^  law,  arises  upon  this  supposition,  tnat  every  one  who  undertakes  any 
office,  employment,  trust,  or  duty,  contracts  with  those  who  emplov  or  intrust 
him,  to  perform  it  with  integrity,  diligence,  and  skill.  And,  if  by  his  want 
of  either  of  those  qualities  any  injury  accrues  to  individuals,  they  have  therefore 
their  remedy  in  damages  by  a  special  action  on  the  case.  A  few  instances  will 
fiilly  illustrate  this  matter.  If  an  officer  of  the  public  is  guilty  of  neglect  of 
duty,  or  a  palpable  breach  of  it,  of  non-feasance  or  of  mis-feasance;  as,  if  the 
sheriff  does  not  execute  a  writ  sent  to  him,  or  if  he  wilfuUv  makes  a  false 
return  thereof;  in  both  these  cases  the  party  aggrieved  shall  have  an  action 
on  the  case  for  damans  to  be  assessed  by  a  jury.(Q  If  a  sheriff  or  gaoler  suffers 
a  prisoner,  who  is  taken  upon  mesne  process,  (that  is,  during  the  pendency  of  a 
suit,)  to  escape,  he  is  liable  to  an  action  on  the  case,(u)  But  if,  after  judgment,  a 
gaoler  or  a  sneriff  permits  a  debtor  to  escape,  who  is  charged  in  execution  for 
a  certain  sum,  the  debt  immediately  becomes  his  own,  and  lie  is  compellable  by 
action  of  deht,  being  for  a  sum  liquidated  and  ascertained,  to  satisfy  tne  creditor 
his  whole  demand;  which  doctrine  is  grounded(«^)  on  the  equity  of  the  statute 
of  Westm.  2,  13  Bdw.  I.  c.  11,  and  1  Kic.  II.  c.  12.    An  advocate  or  attorney 

(9)  4  Burr.  1012.  («)  Moor.  431.    llR«p.W. 

(f )  Onth.  44«^    3K«b.W.  (•)  Cro.  Eltx.  025.    Ounb.  09. 

('')  r.  N.  B.  lie.  (»)  Bro.  Abr.  tit  ite-lMVMRt,  19.    2Iiiit882. 

M  Co.  Utt.  99. 

1^  If  a  surety  in  a  bond  pajs  the  debt  of  the  principal,  he  may  recover  it  back  from  the 
principal  in  an  action  of  auumpat  for  so  much  money  paid  and  advanced  to  his  use.  Yet 
m  ancient  times  this  action  could  not  be  maintained ;  and  it  is  said  that  the  first  case  of 
the  kind  in  which  the  plaintiff  succeeded  was  tried  before  the  late  Mr.  J.  Gould,  at 
Dorchester.  But  this  is  perfectly  consistent  with  the  equitable  principles  of  an  auumpaiu 
1 T.  B.  105.— Chittt. 
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that  betraj  the  canse  of  their  client,  or,  being  reta!iio<i^  neglect  vo  appear  at 
the  trial,  by  which  the  cause  miscarries,  are  liable  to  an  action  on  the  04ise  for 
a  reparation  to  their  injured  client.(a;)''  There  is  also  in  law  always  an  iio  plied 
contract  with  a  common  inn-keeper  to  secure  his  guest's  goods  in  nis  ino ;  with 
a  common  carrier,  or  bargemaster,  to  be  answerable  for  ^he  goods  he  curries ; 
with  a  common  farrier,  that  he  shoes  a  horse  well,  without  laming  him^  with  a 
common  tailor,  or  other  workman,  that  he  performs  his  business  in  a  workman- 
like manner;  in  which,  if  they  fail,  an  action  on  the  case  lies  to  recover  damages 
for  *8nch  breach  of  their  general  undertaking.(y)  But  if  I  employ  a  rti\aa 
person  to  transact  any  of  these  concerns,  whose  common  profession  and  '- 
Dusiness  it  is  not,  the  law  implies  no  such  general  undertaKing ;  but,  in  onler  to 
charge  him  with  damages,  a  special  agreement  is  required.  Also,  if  an  inn-koeper, 
or  other  victualler,  hangs  out  a  sign  and  opens  his  house  for  travellers,  it  is  an 
implied  engagement  to  entertain  all  persons  who  travel  that  way;  and  upon 
this  universal  assumpsit  an  action  on  the  case  will  lie  against  him  for  damages 
if  he,  without  good  reason,  refhses  to  admit  a  traveller.(r)  If  any  one  cheats 
me  with  false  cards  or  dice,  or  by  false  weights  and  measures,  or  by  selling  me 
one  commodity  for  another,  an  action  on  the  case  also  lies  against  him  for 
damages,  upon  the  contract  which  the  law  always  implies,  that  every  transac- 
tion is  fair  and  honest.(a) 

In  contracts,  likewise,  for  sales,  it  is  constantly  understood  that  the  seller 
BDdertakes  that  the  commodity  he  sells  is  his  own;^'  and  if  it  proves  otherwise, 
an  action  on  the  case  lies  against  him,  to  exact  damages  for  thim  deceit.    In 

(•)  Finch,  L.  188.  («)  1  T«Dtr.  883. 

(v)URq».54    18MUid.8M.  (•)10llep.M. 

''The  authority  cited  for  this  poeition  falls  short  of  maintaining  it  to  its  full  extent. 
Finch  merely  lays  down  the  law  in  the  case  of  an  attorney  for  the  tenant  in  a  real  action 
making  default ;  and  F.  N.  B.  96,  which  is  his  authority,  goes  no  further.  As  the  advo- 
cate can  maintain  no  action  for  his  fees,  (see  ante,  p.  28,)  there  would  be  some  hardship 
in  exposing  him  to  an  action  for  what  his  client  might  consider  want  of  proper  zeal, 
industry,  or  knowledge  in  the  conduct  of  his  cause.  In  two  cases  (Fell  vs.  Brown  and 
Turner  vs.  Phillips,  Feake's  N.  P.  C.  131,  166)  lord  Kenyon,  at  Nisi  Prius,  held  such 
actions  not  to  be  maintainable. — Coleridge. 

In  the  United  States  there  is  no  distinction  between  attorneys  and  advocates.  The  same 
persons  fiilfil  the  duties  of  both.  Hence  no  difference  is  made  between  their  right  to 
recover  compensation  for  services  in  the  one  capacity  or  the  other.  The  attorney  is  liable 
for  want  of  ordinary  care  and  skill.  When  he  disobevs  the  lawful  instructions  of  his 
client,  and  a  loss  ensues,  for  that  loss  he  is  responsible.  But  a  client  has  no  right  to 
control  his  attorney  in  the  due  and  orderly  conduct  of  a  suit;  and  it  is  his  duty  to  do 
what  the  court  would  order  to  be  done,  though  his  client  instruct  him  otherwise.  Gilbert 
99.  Williams,  8  Mass.  57.  Holmes  vs.  Peck,  1  Rhode  Island,  245.  Cox  vs.  Sullivan,  7 
(Georgia,  144.  Cox  vs,  Livingston,  2  W.  &  S.  103.  Wilcox  vs.  Plummer,  4  Peters,  172. 
Anon.,  1  Wendell,  108. — Sharswood. 

^^  As  to  warranties  in  general,  see  Bac.  Abr.  Actions  on  the  Case,  £.  A  warranty  on  the 
sale  of  a  personal  chattel,  as  to  the  right  thereto,  is  generally  implied,  (ante,  2  book,  451. 
3  id.  166.  3  T.  R.  57.  Peake  C.  N.  P.  94.  Cro.  Jac.  474.  1  Roll.  Abr.  90.  1  Salk.  210. 
Douff.  18;)  but  not  as  to  the  right  of  real  propertv,  (Doug.  654.  2  B.  &  P.  13.  3  B.  & 
P.  166,)  if  a  regular  conveyance  has  been  executed.  6  T.  K.  606.  Nor  is  a  warranty  of 
soundness,  goodness,  or  value  of  a  horse,  or  other  personalty,  implied,  (3  Camp.  351.  2 
East,  314,  448.  ArUe,  2  book,  451 ;  and  see  further,  2  Roll.  Rep.  5.  F.  N.  B.  94,  aoc.  Wood- 
des.  415.  3  Id.  199,  eoni. ;)  and  if  a  ship  be  sold  with  all  faults,  the  vendor  will  not  be 
liable  to  an  action  in  respect  to  latent  defects  which  he  knows  of,  unless  he  used 
some  artifice  to  conceal  them  from  the  purchaser.  3  Camp.  154,  506.  But  if  it  is 
the  usage  of  the  trade  to  specify  defects,  (as  in  case  of  sales  of  drugs  if  they  are 
lea-damaged,)  and  none  are  specified,  an  implied  warranty  arises,  (4  Taunt.  847;) 
%nd  a  warranty  may  be  implied  fVom  the  production  of  a  sample,  in  a  parol  sale 

7  sample,  (4  Camp.  22,  144,  169.  4  B.  &  A.  387.  3  Stark.  32;  and  see  notes;)  and 
the  bulk  of  the  goods  do  not  correspond  with  the  sample,  it  would  be  a  breach  of 
the  warranty.  If  the  contract  describe  the  goods  as  of  a  particular  denomination,  there 
is  an  implied  warranty  that  they  shall  be  of  a  merchantable  quality  of  the  denomination 
mentioned  in  the  contract.  4  Camp.  144.  3  Chit.  Com.  Law,  303.  1  Stark.  504.  4 
Taunt.  853.  5  B.  &  A.  240.  In  all  contracts  for  the  sale  of  provisions  there  is  an  im- 
plied contract  that  they  shall  be  wholesome.    1  Stark.  384.    2  Camp.  391.    3  Camp.  286 
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Qontracts  for  provisions,  it  is  always  implied  that  they  are  wholesome;  and 
if  they  he  not,  the  same  remedy  may  be  had.  Also  if  he,  that  selleth  any  thing, 
doth  upon  the  sale  warrant  it  ''o  be  go'^d,  the  law  annexes  a  tacit  contract  to 
his  warranty,  that  if  it  be  not  so,  he  snail  make  compensation  to  the  buyer; 
else  it  is  an  injury  to  good  faith,  for  which  an  action  on  the  case  will  lie  to 
recover  damages.rS)  The  warranty  must  be  upon  the  sale;  for  if  it  be  made 
after,  and  not  at,  tne  time  of  the  sale,  it  is  avoid  warranty  :(c)  for  it  is  then  made 
without  any  consideration;  neither  does  the  buyer  then  take  the  goods  upon  the 
credit  of  the  vendor.  Also,  the  warranty  can  only  reach  to  things  in  being  at 
the  time  of  the  warranty  made,  and  not  to  things  in  future;  as,  tnat  a  horse  is 
sound  at  the  buying  of  him,  not  that  he  will  be  sound  two  years  hence.'*    But 


warranty,  and  the  vendor  is  answerable  for  their  goodness.  A  general  warranty 
will  not  extend  to  guard  against  defects  that  are  plainly  and  obviously  the 
object  of  one's  senses,  as  if  a  horse  be  warranted  perfect,  and  wants  either  a  tail 
or  an  ear,  unless  the  buyer  in  this  case  be  blind.  But  if  cloth  is  warranted  to 
be  of  such  a  length,  when  it  is  not,  there  an  action  on  the  case  lies  for  damages; 
for  that  cannot  oe  discerned  by  sight,  but  only  by  a  collateral  proof,  the  mea- 
suring it.(e)  Also,  if  a  horse  is  warranted  sound,  and  he  wants  the  sight  of  an 
eye,  uiough  this  seems  to  be  the  object  of  one's  senses,  yet,  as  the  discernment 
of  such  defects  is  frequently  matter  of  skill,  it  hath  been  held  that  an  action  ol 
the  case  lieth  to  recover  damages  for  this  imposition.(/) 

Besides  the  special  action  on  the  case,  there  is  also  a  peculiar  remedy,  entitled 
an  action* of  deceit ;(g)  to  give  damages  in  some  particular  cases  of  fraud; 
and  principally  where  one  man  does  an^  thing  in  the  name  of  another,  by 
which  he  is  deceived  or  injured  ;(A)  as  if  one  brings  an  action  in  another's 

(»)F.N.B.M.  (nSallceil. 

(•)  Pinch,  L.  189.  (#)  V.  N.  B.  06. 

<«^  2  Roll.  Rep.  6.  m  Law  of  NU  Prini,  M. 

(•)  nDch,  L.  189. 

An  implied  warranty  arises  in  the  sale  of  goods  where  no  opportunity  of  an  inspection 
is  given,  (4  Camp.  144,  169.  6  Taunt.  108;)  and  if  ^oods  are  ordered  to  be  manufao- 
tumi,  a  stipulation  that  they  shall  be  proper  is  implied,  (4  Camp.  144.  6  Taunt.  108,) 
especially  if  for  a  foreign  market.  4  Camp.  169.  5  Taunt.  108.  As  to  what  is  au  ex« 
press  warranty,  see  3  Chit.  Com.  Law,  305.  Where  a  horse  has  been  warranted  sound, 
any  infirmity  rendering  it  unfit  for  immediate  use  is  an  unsoundness.  1  Stark.  127. 
The  question  of  unsoundness  is  for  the  opinion  of  a  pury.  7  Taunt.  153.  It  is  not 
necessary  for  the  purchasor  to  return  the  horse,  unless  it  be  expressly  stipulated  that  he 
should  do  so.  2  Hen.  Bla.  573.  2  T.  R.  745.  If  not  so  stipulated,  an  action  for  the 
breach  of  warranfy  may  be  supported  without  returning  the  horse,  or  even  ^ing  notice 
of  the  unsoundness,  and  although  the  purchasor  have  re-sold  the  horse.  1  Hen.  Bla.  17. 
1  T.  R.  136.  2  T.  R.  745.  But  unless  the  horse  be  returned  as  soon  as  the  defect  is  dis- 
covered, or  if  the  horse  has  been  long  worked,  the  purchasor  cannot  recover  back  the 
purchase-money  on .  the  count  for  money  had  and  received,  (1  T.  R.  136.    5  East.  449. 

1  East,  274.  2  Camp.  410.  1  New  Rep.  260;)  and  in  all  cases  the  vendee  should  object 
within  a  reasonable  time,  (1  J.  B.  Moore,  166;)  and  in  these  cases,  or  when  the  purchasor 
has  doctored  the  horse,  he  has  no  defence  to  an  action  by  the  vendor  for  the  price,  but 
must  proceed  in  a  cross-action  on  the  warranty,  (1  T.  R.  136.    5  East,  449.     7  id.  274. 

2  Camp.  410.  1  N.  R.  260.  3  Esp.  Rep.  82.  4  Esp.  Re^.  95 ;)  and  in  these  cases,  if  the 
vendee  has  accepted  a  bill  or  given  any  other  security,  it  should  seem  that  the  breach 
of  warranty  is  no  defence  to  an  action  thereon,  but  he  must  proceed  by  cross-action.  2 
Taunt.  2.  1  Stark.  51.  3  Camp.  38.  S.  C,  14  East,  486.  3  Stark.  175.  But  it  would  be 
otherwise  if  the  vendee  entirely  repudiated  the  contract,  (2  Taunt.  2,)  as  if  he  in  the 
first  instance,  on  discovery  of  the  breach  of  warranty,  returned  or  tendered  back  the 
horse.  2  Taunt.  2;  and  see  14  East,  484.  3  Camp.  38.  Peake's  C.  N.  P.  38.  For  what 
damage  defendant  is  liable  in  this  action,  see  2  «f.  B.  Moore,  106. — Chivtt. 

^  There  seems  to  be  no  reason  or  principle  why,  upon  a  sufiScient  consideration,  an 
express  warranty  that  a  horse  should  continue  sound  for  two  years  should  not  be  valid. 
Lord  Mansfield  declared,  in  a  case  in  which  the  sentence  in  the  text  was  dted,  '*  There 
ji  no  doubt  but  you  may  warrant  a  future  event."    Doug.  735. — Chbistian, 
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name^  and  then  suffers  a  nonsuit,  whereby  the  plaintiff  becomes  liable  to 
costs;  or  where  one  obtains  or  suffers  a  fraudulent  recovery  of  lands,  tene- 
ments, or  chattels,  to  the  prejudice  of  him  that  hath  right.  As  when,  by  col- 
lusion, the  attorney  of  the  tenant  makes  default  in  a  real  action,  or  where  the 
sheriff  returns  that  the  tenant  was  summoned  when  ho  was  not  so,  and  in  either 
case  he  loses  the  land,  the  writ  of  deceit  lies  against  the  demandant,  and  also 
the  attorney  or  the  sheriff  and  his  officers;  to  annul  the  former  pi'oceedings, 
and  recover  back  the  land.(i)  It  also  lies  in  the  cases  of  warranty  before 
mentioned,  and  other  personal  injuries  committed  contrary  to  good  faith  and 
hone8ty.(A)*  But  an  action  on  the  case,  for  damages,  in  nature  of  a  writ  of  deceitf 
is  more  usually  brought  upon  these  occasions.  (H  And  indeed  it  is  the  only(m) 
♦♦remedy  for  a  lord  of  a  manor,  in  or  out  of  antient  demesne,  to  reverse  r#*i  «g 
a  fine  or  recovery  had  in  the  king's  courts  of  lands  lying  within  his  iuris-  L 
diction ;  which  would  otherwise  be  thereby  turned  into  frank-fee.  And  this  may 
be  brought  by  the  lord  against  the  j^arties  and  cestuy  que  use  of  such  fine  or  re- 
covery ;  and  thereby  he  shall  obtain  judgment  not  only  for  damages,  (which  are 
usually  remitted,)  but  also  to  recover  his  court,  and  jurisdiction  over  the  lands, 
and  to  annul  the  former  proceeding8.(n) 

Thus  much  for  the  non-performance  of  contracts,  express  or  implied ;  which 
includes  every  possible  injury  to  what  is  by  far  the  most  considerable  species 
of  personal  property,  viz.,  that  which  consists  in  action  merely,  and  not  in 
possession.  Which  finishes  our  inquiries  into  such  wrongs  as  may  be  offered 
to  personal  nroperty,  with  their  several  remedies  by  suit  or  action. 


n  nropertj 


CHAPTEE  X. 


OF  INJURIES  TO  REAL  PROPERTY;    AND  FIRST   OF   DISPOSSIi^ION,    OB 

OUSTER  OF  THE  FREEHOLD. 

♦I  COMB  now  to  consider  such  injuries  as  affect  that  species  of  pro-    r^icyr 
perty  which  the  laws  of  England  have  denominated  real;  as  being  of  a    L 
mpre  substantial  and  permanent  nature  than  those  transitory  rights  of  which 
personal  chattels  are  the  object  ^ 

(t)  BooCh,  Bflia  ActioDB,  361.    Bart.  Bntr.  221,  333.    See        (<)  Booth,  SS8.    Co.  Bntr.  8. 
paae406.  ("»)  3  Lev.  419. 

7)r.N.B.98.  (»)Rast.  Bntr.  100,  b.    8  Lev.  415.    Lvtw.  711, 749. 

*  The  writ  of  deceit  was  abolished  by  the  statute  Z&4  Will.  IV.  c.  27.— Kerr. 

'  "The  different  degrees  of  title  which  a  person  dispossessing  another  of  his  lanoa 
aoquires  in  them  in  the  eye  of  the  law,  (independently  of  any  anterior  right,)  according 
to  the  len^h  of  time  and  other  circumstances  which  intervene  from  the  time  such  dis- 
possession is  made,  form  different  degrees  of  presumption  in  favour  of  the  title  of  the 
dispoflsessor ;  and  in  proportion  as  that  presumption  increases,  his  title  ^s  strengthened. 
The  modes  by  which  the  possession  may  be  recovered  vary;  and  more,  jr  rather  different, 
proof  is  required  from  the  person  dispossessed  to  establish  his  title  to  recover.  Thus,  if 
A.  ih  disseised  by  B.,  while  the  possession  continues  in  B.  it  is  a  mere  naked  possessiony  un- 
supported by  any  right,  and  A.  may  restore  his  own  possession,  and  put  a  total  end  to 
the  possession  of  B.,  by  an  eniiy  on  the  lands,  without  any  previous  action.  But  if  B. 
dies,  the  possession  descends  on  the  heir  by  act  of  law.  In  this  case  the  heir  comes  to 
the  land  by  a  lawful  title,  and  acquires  in  the  eye  of  the  law  an  apparent  right  of  poseession, 
which  is  so  far  good  against  the  person  disseised  that  he  has  lost  his  ri^ht  to  recover  the 
possession  by  entry,  and  can  only  recover  it  by  an  action  at  laiv.  The  actions  used  in  these 
cases  are  oidled  possessory  actions,  and  the  original  writs  by  which  the  proceedings  upon 
them  are  instituted  are  called  writs  of  entry.  But  if  A.  permits  the  possession  to  be 
withheld  from  him  beyond  a  certain  period  of  time  without  claiming  it,  or  suffers  judg- 
ment in  a  possessory  action  to  be  given  against  him,  by  default  or  upon  the  merits, — ^in 
all  these  cases  B.'s  title,  in  the  eye  of  the  law,  is  strengthened,  and  A.  can  no  loncer 
recover  oy  a  possessory  action,  and  his  only  remedy  then  is  by  an  action  on  the  right 
These  last  actions  are  called  droiturel  actions,  in  contradistinction  to  possessory  actions,  lliey 
the  ultimate  resort  of  the  person  disseised,  so  that  if  he  fiedls  to  bring  lus  writ  of  right 
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Real  injories,  then,  or  injuries  affecting  real  rights,  are  principally  six  :— 
1.  Ouster;  2.  Trespass;  o.  Nuisance;  4.  Waste;  5.  Subtraction;  6.  Dis- 
turbance. 

Ouster,  or  dispossession,  is  a  wrong  or  injury  that  carries  with  it  the  amotion 
of  possession ;  ior  thereby  the  wrong-doer  gets  into  the  actual  occupation  of 
the  land  or  hereditament,  and  obliges  him  that  hath  a  right,  to  seek  his  legal 
remedy  in  order  to  gain  possession  and  damages  for  the  injury  sustained. 
And  such  ouster,  or  dispossession,  may  either  be  of  the  freehold,  or  of  chattels 
real.  Ouster  of  the  freehold  is  effected  by  one  of  the  following  methods  i—^ 
1.  Abatement;  2.  Intrusion;  3.  Disseisin;  4.  Discontinuance;  5.  Deforcement. 
All  of  which,  in  their  order,  and  afterwards  their  respective  remedies,  will  bo 
considered  in  the  present  chapter. 

1.  And  first,  an  abatement  is  where  a  person  dies  seised  of  an  inheritance, 
^-168 1  ^^^  before  the  heir  or  devisee  enters,  a  stranger  *who  has  no  right 
^  makes  entry  and  gets  possession  of  the  freehold.  This  entry  of  him  is 
called  an  abatement,  ana  he  nimself  is  denominated  an  abator.(a)  It  is  ta 
be  obsei'ved  that  this  expression  of  abating^  which  is  derived  from  the  French, 
and  signifies  to  quash,  oeat  down,  or  destroy,  is  used  by  our  law  in  three 
senses.  The  first,  which  seems  to  be  the  primitive  sense,  is  that  of  abating 
or  beating  down  a  nuisance,  of  which  we  spoke  in  the  beginning  of  this 
book  ;(6)  and  in  a  like  sense  it  is  used  in  statute  Westm.  1,  3  Edw.  I.  c.  17, 
where  mention  is  made  of  abating  a  castle  or  fortress ;  in  which  case  it  clearly 
sij^nifies  to  pull  it  down  and  level  it  with  the  ground.  The  second  signification 
of  abatement  is  that  of  abating  a  writ  or  action,  of  which  we  shall  say  more 
hereafter;  here  it  is  taken  figuratively,  and  signifies  the  overthrow  or  de- 
feating of  such  writ  by  some  fatal  epcception  to  it.  The  last  species  of  abate- 
ment is  that  we  have  now  before  us ;  which  is  also  a  figurative  expression,  to 
denote  that  the  rightful  possession  or  freehold  of  the  neir  or  devisee  is  over- 
thrown by  the  rude  intervention  of  a  stranger. 

This  abatement  of  a  freehold  is  somewhat  similar  to  an  immediate  oocupancj 

(•)  Pinch,  h.  106.  (»)  Pac*  6. 

within  the  time  limited  for  the  brixiging  of  such  writ,  he  is  remediless,  and  the  title  of 
the  dispossessor  is  oomplete.  The  or^nal  writs  by  which  droiturel  actions  are  instituted 
are  called  writs  of  right.  The  dilatoriness  and  niceties  in  these  processes  introduced  the 
writ  of  assize.  The  invention  of  this  proceeding  is  attributed  to  Glanville,  chief  justice 
to  Henry  11.  See  Mr.  Reeves's  History  of  the  English  Law,  part  1,  ch.  3.  It  was  found 
so  convenient  a  remedy  that  persons,  to  avail  themselves  of  it,  frequently  supposed  or 
admitted  themselves  to  be  disseised  by  acts  which  did  not,  in  strictness,  amount  to  a 
disseisin.  This  disseisin,  being  such  only  by  the  will  of  the  party,  is  called  a  dissdsin  hy 
sUetionj  in  opposition  to  an  actual  disseisin :  it  is  only  a  disseisin  as  between  the  disseisor  and 
disseisee,  the  disseisee  still  continuing  the  freeholder  as  to  all  persons  but  the  disseisor. 
The  old  books,  particularly  the  reports  of  assize,  when  the^  mention  disseisins,  generally 
relate  to  those  cases  where  the  owner  admits  himself  disseised.  See  1  Burr.  Ill ;  and  see 
Bract,  ly  b.  4,  cap.  3.  As  the  processes  upon  writs  of  entry  were  superseded  by  the 
assize,  so  the  assize  and  all  other  real  actions  have  been  since  superseded  by  the  modem 
process  of  ^ectment.  This  was  introduced  as  a  mode  of  trying  titles  to  lands  in  the 
reign  of  Henry  VII.  From  the  ease  and  expedition  with  which  the  proceedings  in  it 
are  conducted,  it  is  now  become  the  general  remedy  in  these  cases.  Booth,  who  wrote 
about  the  end  of  the  last  oentury,  mentions  real  actions  as  then  worn  out  of  use.  It  is 
rather  singular  that  this  should  be  the  fact,  as  many  cases  must  frequently  have  occurred 
in  which  a  writ  of  ^ectment  was  not  a  sufficient  remedy.  Within  these  few  years  past, 
some  attempts  have  been  made  to  revive  real  actions;  and  the  most  semarkable  of  tnese 
are  the  case  of  Tissen  vs.  Clarke,  reported  in  3  Wils.  419,  541,  and  that  of  CSarlos  & 
Shuttleworth  vs.  Lord  I>ormer.  The  writ  of  summons  in  this  last  case  is  dated  the  1st 
day  of  December,  1775.  The  summons  to  the  four  knights  to  proceed  to  the  election  of 
the  grand  assize  is  dated  the  22d  day  of  May,  1780.  To  this  summons  the  sheriff  made 
his  return ;  and  there  the  matter  rested.  The  last  instance  in  which  a  real  action  was 
used  is  the  case  of  Sidney  vs.  Ferry.  All  these  were  actions  on  the  right.  The  part  of 
Sir  William  Blackstone's  Commentary  which  treats  upon  real  actions  is  not  the  least 
raJuable  part  of  that  most  excellent  work."  See  Co.  Litt.  239,  a.,  note  1.  In  M.  T.  1825, 
a  writ  of  right  stood  for  trial  in  the  court  of  Common  Pleas;  but,  the  four  knights  sum- 
moned for  the  purpose  not  appearing,  the  case  was  ai^oumed  to  the  next  term. — Chittt. 
lis 
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io  a  state  of  nature,  which  is  effected  by  taking  possession  of  the  land  the  same 
instant  that  the  prior  occupant  by  his  death  relinquishes  it.  But  this,  howevei 
agreeable  to  natural  justice,  consideiin^  man  merely  as  an  individual,  is  dia- 
metrically opposite  to  the  law  of  society,  and  particularly  the  law  of  Eng- 
land ;  which,  for  the  preservation  of  public  peace,  hath  prohibited  as  far  as 
possible  all  acquisitions  by  mere  occupancy,  and  hath  directed  that  lands  on 
the  death  of  the  present  possessor  should   immediately  vest  either  in  some 

Serson  expressly  named  and  appointed  by  the  deceased  as  his  devisee,  or,  on 
efault  of  such  appointment,  in  such  of  his  next  relations  as  the  law  hath 
selected  and  pointed  out  as  his  natural  representative  or  heir.  Every  entry, 
therefore,  of  a  mere  stranger  by  way  of  intervention  between  the  ancestor  and 
heir  or  person  next  entitled,  which  keeps  the  heir  or  devisee  out  of  possession. 
Is  one  of  the  highest  injuries  to  the  right  of  real  property. 

*2.  The  second  species  of  injury  by  ouster,  or  amotion  of  possession  r^eigo 
from  the  freehold,  is  by  intrusion ;  which  is  the  entry  of  a  stranger,  aflor  ^ 
a  particular  estate  of  freehold  is  determined,  before  him  in  remainder  or  revelr- 
aion.  And  it  happens  where  a  tenant  for  term  of  life  dieth  seised  of  certain 
lands  and  tenements,  and  a  stranger  entereth  thereon,  after  such  death  of  the 
tenant,  and  before  any  entry  of  him  in  remainder  or  reversion.(c)  This  entry 
and  interposition  of  the  stranger  differ  from  an  abatement  in  this ;  that  an 
abatement  is  always  to  the  prejudice  of  the  heir  or  immediate  devisee;  an  in- 
trusion is  always  to  the  prejudice  of  him  in  remainder  or  reversion.  For  ex- 
ample ;  if  A.  dies  seised  of  lands  in  fee-simple,  and  before  the  entry  of  B.  his 
heir  C.  enters  thereon,  this  is  an  abatement ;  but  if  A.  be  tenant  for  life,  with 
remainder  to  B.  in  fee-simple,  and  after  the  death  of  A.,  C.  enters,  this  is  an  in- 
trusion.' Also  if  A.  be  tenant  for  life  on  lease  from  B.,  or  his  ancestors,  or  be 
tenant  by  the  curtesy,  or  in  dower,  the  reversion  being  vested  in  B.,  and  after 
the  death  of  A.,  C.  enters  sLmd  keeps  B.  on^4it  possession,  this  is  likewise  an  in- 
trusion. So  that  an' intrusion  is  always  inlmediately  consequent  upon  the  deter- 
mination of  a  particular  estate ;  an  abatement  is  always  consequent  upon  the 
descent  or  devise  of  an  estate  in  fee-simple.  And  in  either  case  the  injury  is 
equally  great  to  him  whose  possession  is  defeated  by  this  unlawful  occupancy. 

3.  The  third  species  of  injury  by  ouster,  or  privation  of  the  f^'eehold,  is  by 
dissei&n.  Disseisin  is  a  wrongful  putting  out  of  him  that  is  seised  of  the  free- 
hold.(tf)  The  two  former  species  of  ii\jury  were  by  a  wrongful  entry  where  the 
possession  was  vacant;  but  this  is  an  attack  upon  him  who  is  in  actual  posses- 
sion, and  turning  him  out  of  it.  Those  were  an  ouster  from  a  freehold  in  law ; 
this  is  an  ouster  from  a  freehold  in  deed.  Disseisin  may  be  effected  either  in 
corporeal  inheritances,  *or  incorporeal.  Disseisin  of  things  corporeal,  i-kci^a 
as  of  houses,  lands,  &c.,  must  be  by  entry  and  actual  dispossession  of  the  *- 
freehold  ;(e)  as  if  a  man  enters  ^tker  by  force  or  fraud  into  the  house  of  an- 
other, ana  turns,  or  at  least  keeps,  him  or  his  servants  out  of  possession.  Dis- 
seisin of  incorporeal  hereditaments  cannot  be  an  actual  dispossession :  for  the 
subject  itself  is  neither  capable  of  actual  bodily  possession,  or  dispossession; 
but  it  depends  on  their  respective  natures,  and  various  kinds;  being  in  general 
nothing  more  than  a  disturbance  of  the  owner  in  the  means  of  coming  at  or 
enjoying  them.  With  regard  to  freehold  rent  in  particular,  our  antient  law- 
booksC/)  mentioned  five  methods  of  working  a  disseisin  thereof:  1.  By  enclosure; 
where  tne  tenant  so  encloseth  the  house  or  land,  that  the  lord  cannot  come  to 
distrain  thereon,  or  demand  it :  2.  Byforestallerj  or  lying  in  wait ;  when  the  tenant 
besetteth  the  way  with  force  and  arms,  or  by  menaces  of  bodily  hurt  affrights 
the  lessor  from  coming :  8.  By  rescous;  that  is,  either  by  violently  retaking  a 
distress  taken,  or  by  preventing  the  lord  with  force  and  arms  from  taking  any 
at  all :  4.  By  replevin;  when  the  tenant  replevies  the  distress  at  such  time  when 
his  rent  is  really  due :  5.  By  denial;  which  is  when  the  rent  being  lawfully  de- 
manded is  not  paid.  All  or  any  of  these  circumstances  amount  to  a  disseisin 
of  rent;  that  is,  they  wrongfully  put  the  owner  out  of  the  only  possession,  of 


(•)  0(».  Litt  Sn.    r.  N.  B.  908, 2M. 
W0o,U!U.V7. 


(•)  Ibid.  181. 

(^  Finsh,  li.  166, 16C    Utt{287|te. 
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virhieh  the  Bubject-maiter  is  capable,  namely,  the  receipt  of  it.  But  all  theee 
disseisiiiB,  of  hereditaments,  incorporeal,  are  only  so  at  the  election  and  choice  of 
the  party  injured ;  if,  for  the  sake  of  more  easily  trying  the  right,  he  is  pleased 
to  suppose  himself  diBseised.(^)  Otherwise,  as  there  can  be  no  actual  disposses- 
sion, he  cannot  be  compulsively  disseised  of  any  incorporeal  hereditament. 

And  so,  too,  even  in  corporeal  hereditaments,  a  man  may  fV*equently  suppose 
himself  to  be  disseised,  when  he  is  not  so  in  fact,  for  the  sake  of  entitling  nim 
self  to  the  more  easy  and  commodious  remedy  of  an  assize  of  twvel  disseisin^ 
*171 1  (^^^^^  ^^^  ^  explained  in  the  sequel  of  this  chapter,)  instead  of  being 
-*  *driven  to  the  more  tedious  process  of  a  writ  of  entry  .(A)  The  true 
injury  of  compulsive  disseisin  seems  to  be  that  of  dispossessing  the  tenant,  and 
substituting  oneself  to  be  the  tenant  of  the  lord  in  his  stead ;  m  order  to  which 
in  the  times  of  pure  feodal  tenure  the  consent  or  connivance  of  the  lord,  who 
upon  every  descent  or  alienation  personally  gave,  and  who  therefore  alone  could 
change,  the  seisin  or  investiture,  seems  to  have  been  considered  as  necessary. 
But  when  in  process  of  time  the  feodal  form  of  alienations  wore  off,  and  the 
lord  was  no  longer  the  instrument  of  giving  actApl  seisin,  it  is  probable  that  the 
lord's  acceptance  of  rent  or  service,  nrom  him  who  had  dispossessed  another^ 
might  constitute  a  complete  disseisin.  Afterwards,  no  regard  was  had  to  th< 
lord's  concurrence,  but  the  dispossessor  himself  was  considered  as  the  sole  dib 
seisor :  and  this  wrong  was  then  allowed  to  be  remedied  by  entry  only,  withouw 
any  form  of  law,  as  against  the  disseisor  himself;  but  required  a  Wal  process 
against  his  heir  or  alienee.  And  when  the  remedy  by  assise  was  introduced 
under  Henry  II.  to  redress  such  disseisins  as  had  been  committed  within  a  few 
years  next  preceding,  the  facility  of  that  remedy  induced  others,  who  were 
wrongfully  kept  out  of  the  freehold,  to  feign  or  allow  themselves  to  be  disseised^ 
merely  for  the  sake  of  the  remedy. 

These  three  species  of  injury,  abatement,  intrusion,  and  disseisin,  are  such  wherein 
the  entry  of  the  tenant  ab  initio,  as  well  as  the  continuance  of  his  possession 
afterwards,  is  unlawful.  But  the  two  remaining  species  are  where  the  entry  of 
the  tenant  was  at  first  lawful,  but  the  wrong  consists  in  the  detaining  of  pos- 
session afterwards. 

4.  Such  is,  fourthly,  the  injury  of  discontinuance;*  which  happens  when  he 
who  hath  an  estate-tail  maketh  a  larger  estate  of  the  land  than  by  law  he  is 
entitled  to  do  :(i)  in  which  case  the  estate  is  good,  so  far  as  his  power  extends 
who  made  it,  out  no  further.    As  if  tenant  in  tail  makes  a  feoffment  in  fee- 

♦1721    ^^°^P^®»  ^^  ^^^  *^®  ^^®  of  the  feoffee,  or  in  tail;  all  *which  are  beyond  hia 

^    power  to  make,  for  that  by  the  common  law  extends  no  further  than  to 

make  a  lease  for  his  own  life ;  in  such  case  the  entry  of  the  feoffee  is  lawfUl 

(#)  Litt  H  688,  ftS9.  (*)  Hengh,  parv.  o.  7.    4  Borr.  110.  (<)  Vinch,  L.  190. 

'  See,  in  general,  Adams  on  IJjectment,  35  to  41.  Com.  Dig.  Disoontinuanoe.  Bac.  Abr. 
DiBcontinuance.  Vin.  Abr.  Discontinuance.  Cm.  Dig.  Index,  Discontinuance.  Co.  Litt. 
325.  2  Saund.  Index,  tit.  Discontinuance.  The  term  "discontinuance"  is  used  to  distin- 
jniish  those  cases  where  the  party  whose  freehold  is  ousted  can  restore  it  by  action  only 
n*om  those  in  which  he  may  restore  it  by  entry.  Now,  things  which  lie  in  grant  cannot 
either  be  devested  or  restored  by  entiy.  The  owner  therefore  of  any  thing  which  lies  in 
grant  has  in  no  stage,  and  under  no  circumstances,  any  other  remedy  but  by  action.  The 
books  often  mention  both  disseisins  and  discontinuances  of  incorporeal  hereditaments ; 
but  these  disseisins  and  discontinuances  are  only  at  the  election  of  the  party,  for  the 
purpose  of  availing  himself  of  the  remedy  by  action.  Co.  Litt,  330,  b.,  n.  iBut  a  dis- 
seisin or  discontinuance  of  corporeal  hereditaments  necessarily  operates  as  a  disseisin  or 
discontinuance  of  all  the  incorporeal  rights  or  incidents  which  the  disseisee  or  discon- 
tinuee  has  himself  in,  upon;  or  out  of  the  land  affected  by  the  disseisin  or  discontinu- 
ance, lb.  332,  a.,  n.  1.  Conveyances  by  feoffinent  and  livery,  or  by  fine  or  recovery  by 
tenan  t  in  tail  in  possession,  work  a  discontinuance ;  but  if  by  covenants  to  stand  seised  to 
uses,  under  the  statute,  lease  and  release,  bargain  and  sale,  they  do  not,  (Co.  Litt.  330, 
a.,  n.  1,;  unless  accompanied  with  a  fine,  as  one  and  the  same  assurance  in  the  two  latter 
instances,  (10  Co.  95 ;)  but  if  the  fine  be  a  distinct  assurance  it  is  otherwise.  2  Burr.  704. 
See  ante,  2  book,  301.  See,  further,  Adams  on  i^jectment,  35,  &c.  2  Saund.  Index,  Di«- 
rortinuanc^^    See  2  D.  &  R.  373.    1  B.  A;  C.  238.— Chittt. 
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daridg  the  life  of  the  feoffor;  bat  if  he  retains  the  possession  after  the  death  ol 
the  feoffor,  it  is  an  injury,  which  is  termed  a  discontinaance :  the  antient  legal 
estate,  which  onght  to  have  survived  to  the  heir  in  tail^  being  gone,  or  at  least 
suspended,  and  for  a  while  discontinued.'  For,  in  this  case,  on  the  death  of  the 
alienors,  neither  the  heir  in  tail,  nor  they  in  remainder  or  reversion  expectant 
on  the  determination  of  the  estate-tail,  can  enter  on  and  possess  the  lands  so 
alienated.  Also,  by  the  common  law,  the  alienation  of  a  husband  who  was 
seised  in  the  right  of  his  wife,  worked  a  discontinaance  of  the  wife's  estate,  till 
the  statute  32  Hen.  YIII.  c.  28  provided,  that  no  act  by  the  husband  alone  shall 
work  a  discontinaance  of,  or  prejudice,  the  inheritance  or  freehold  of  the  wife ; 
but  that,  after  his  death,  she  or  her  heirs  may  enter  on  the  lands  in  question. 
Formerly,  also,  if  an  alienation  was  made  by  a  sole  corporation,  as  a  bishop  or 
dean,  without  consent  of  the  chapter,  this  was  a  discontmuance.O)  But  this  is 
now  quite  antiquated  by  the  disaoling  statutes  of  1  Elis.  c.  19  and  18  Eliz.  c.  10, 
which  declare  all  such  alienations  absolutely  void  ab  initio,  and  therefore  at  pre- 
sent no  discontinuance  can  be  thereby  occasioned.* 

5.  The  fifth  and  last  species  of  injuries  by  ouster  or  privation  of  the  freehold, 
where  the  entry  of  the  present  tenant  or  possessor  was  originally  lawful,  but 
his  detainer  is  now  become  unlaw^il,  is  that  by  deforcement  This,  in  its  most 
extensive  sense,  is  nomen  generalissimum ;  a  much  lar^r  and  more  comprehen- 
sive expression  than  any  of  the  former :  it  then  signifying  the  holding  of  any 
lands  or  tenements  to  which  another  person  hath  a  right.(A:)  •  So  that  this  in- 
cludes as  well  an  abatement,  an  intrusion,  a  disseisin,  or  a  discontinuance,  as 
any  other  species  of  wrong  whatsoever,  whereby  he  that  hath  right  to  the  free- 
hold is  kept  out  of  possession.  But,  as  contradistinguished  from  the  former,  it 
is  only  such  a  detainer  of  the  ^freehold  from  him  that  hath  the  right  ^^73 
of  property,  but  never  had  any  possession  under  that  right,  as  falls  •- 
within  none  of  the  injuries  which  we  have  before  explained.  As  in  case  where 
a  lord  has  a  seignory,  and  lands  escheat  to  him  propter  defectum  sanguiniSj  but 
the  seisin  of  the  lands  is  withheld  from  him;  here  the  injury  is  not  abatement, 
for  the  right  vests  not  in  the  lord  as  heir  or  devisee ;  nor  is  it  intrusion,  for  it 
vests  not  in  him  who  hath  the  remainder  or  reversion ;  nor  is  it  disseisin,  for 
the  lord  was  never  seised ;  nor  does  it  at  all  bear  the  nature  of  any  species  of 
discontinuance;  but,  being  neither  of  these  four,  it  is  therefore  a  deforcement(l) 
If  a  man  marries  a  woman,  and  during  the  coverture  is  seised  of  lands,  and 
alienee,  and  dies;  is  disseised,  and  dies;  or  dies  in  possession;  and  the  alienee, 
disseisor,  or  heir  enters  on  the  tenements  and  doth  not  assign  the  widow  her 
dower;  this  is  also  a  deforcement  to  the  widow,  by  withholding  lands  to  which 

(/)  F.  N.  B.  194.  (*)  Go.  Litt  277.  Q)  W.  N.  B.  143. 

'Bacon  (New  Abr.  tit.  Discontinuance)  defines  it  to  be  '*  such  an  alienation  of  the  pes 
session  whereby  he  who  has  a  right  to  the  inheritance  cannot  enter,  but  is  driven  to  hift 
action.''  The  question  whether  any  particular  act  has  this  effect  depends  not  so  much 
on  the  quantity  of  estate  which  the  wrong-doer  has,  as  upon  the  mode  of  conveyance  by 
which  he  has  done  it.  For  example,  by  the  old  law  the  disseisor,  who  haA  but  a  naked 
possession,  might,  by  feoffment  and  livery  of  seisin  to  a  third  person,  discontinue  the 
uwful  estate  of  the  disseisee, — that  is,  take  from  him  his  right  to  revest  it  by  mere  entry; 
on  the  other  hand,  the  tenant  in  tail,  who  has  all  but  the  fee-simple,  may  by  lease  and 
release  profess  to  convey  the  inheritance  in  fee  to  one  and  his  heirs,  and  yet  discontinue 
no  estate,  the  form  of  the  instrument  operating  to  pass  only  whatever  he  lawfully  can 
grant. 

In  order  to  effect  a  general  discontinuance,  the  alienation  must  be  made  with  livery  of 
seisin,  or  what  is  equivalent  to  it, — though  the  estates  of  particular  persons  may  be  dis- 
continued by  other  modes,  in  order  to  avoid  circuity,  as  lease  and  release  by  tenant  in  tail 
with  warrarUy  will  displace  the  estate  of  the  issue  on  whom  the  warranty  descends.  See 
ante,  vol.  ii.  p.  301.    Litt.  s.  592.    Co.  Litt.  325,  a.,  n.  278,  &o. — Coleridge. 

*  But  now,  by  stat.  3  &  4  W.  IV.  c.  27,  s.  39,  no  discontinuance  shall  defeat  any  fight 
of  entry  or  action  for  the  recovery  of  land ;  and,  by  stat.  8  &  9  Vict.  o.  106,  s.  4,  a  feoff- 
ment made  after  October  1,  1845,  shall  not  have  a  tortious  operation,  so  as  to  create 
an  estate  byvrrong;  and  therefore  a  (£AC(m/iauanc«  would  seem  now  to  be  impossible.-- 

Stewart. 
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fihe  hath  a  right/m)  In  like  manner,  if  a  man  lease  lands  to  another  for  term 
of  years,  or  for  tne  life  of  a  third  person,  and  the  term  expires  by  surrender, 
effluz  of  time,  or  death  of  the  oestuy  que  vie;  and  the  lessee  or  any  stranger,  who 
was  at  the  expiration  of  the  term  in  possession,  holds  over,  and  refuses  to  de* 
Hver  the  possession  to  him  in  remainder  or  reversion,  this  is  likewise  a  deforce- 
ment.(n)  Deforcements  may  also  arise  upon  the  breach  of  a  condition  in  law : 
as  if  a  woman  gives  lands  to  a  man  by  aeed,  to  the  intent  that  he  marry  her, 
and  he  will  not  when  thereunto  required,  but  continues  to  hold  the  lands :  this 
is  such  a  fraud  on  the  man's  part,  that  the  law  will  not  allow  it  to  devest  the 
woman's  right  of  possession ;  though,  his  entry  being  lawful,  it  does  devest  the 
actual  possession,  and  thereby  becomes  a  deforcement,  (o)  Deforcements  may 
also  be  grounded  on  the  disability  of  the  party  deforced :  as  if  an  infant  do 
make  an  alienation  of  his  lands,  and  the  alienee  enters,  and  keeps  possession : 
now,  as  the  alienation  is  voidable,  this  possession  as  against  the  infant  (or,  in 
case  of  his  decease,  as  against  his  heir)  is  after  avoidance  wrongful,  and  there- 
*1741  ^^^^  ^  deforcement.(|7)  The  same  happens  *when  one  of  non-sane 
^  memory  alienes  his  lands  or  tenements,  and  the  alienee  enters  and  holds 
possession;  this  may  also  be  a  deforcement.(^)  Another  species  of  deforcement 
IS,  where  two  persons  have  the  same  title  to  land,  and  one  of  them  enters  and 
keeps  possession  against  the  other :  as  where  the  ancestor  dies  seised  of  an 
estate  in  fee-simple,  which  descends  to  two  sisters  as  coparceners,  and  one  of 
them  enters  before  the  other,  and  will  not  suffer  her  sister  to  enter  and  enjoy 
her  moiety ;  this  is  also  a  deforcement.(r)  Deforcement  may  also  be  grounded 
on  the  non-performance  of  a  covenant  real :  as  if  a  man,  seised  of  lands,  covenants 
to  convey  them  to  another,  and  neglects  or  refuses  so  to  do,  but  continues  pos- 
session against  him ;  this  possession,  being  wrongful,  is  a  deforcement  :(5)  whence, 
in  levying  a  fine  of  lands,  the  person  against  whom  the  fictitious  action  is  brought 
upon  a  supposed  breach  of  covenant,  is  called  the  deforciant  And,  lastly,  by  way 
01  analogy,  keeping  a  man  by  any  means  out  of  a  freehold  office  is  construed  to 
be  a  deforcement;  though,  being  an  incorporeal  hereditament,  the  deforciant  has 
no  corporeal  possession.  So  that  whatever  injury  (withholding  the  posses- 
sion of  a  freehold)  is  not  included  under  one  of  the  four  former  heads,  is  oom- 
prised  under  this  of  deforcement. 

The  several  species  and  degrees  of  injury  by  ouster  being  thus  ascertained  and 
defined,  the  next  consideration  is  the  remedy;  which  is,  universally,  the  restitUr 
Hon  or  delivery  of  possession  to  the  right  owner ;  and,  in  some  cases,  damages  also 
for  the  unjust  amotion.  The  methods,  whereby  these  remedies,  or  either  of  them, 
may  be  obtained,  are  various. 

1.  The  first  is  that  extrajudicial  and  summary  one,  which  we  slightly  touched 
in  the  first  chapter  of  the  present  book,(t)  of  entry  by  the  legal  owner,  when 
another  person,,  who  hath  no  right,  hath  previously  taken  possession  of  lands 
or  tenements.  In  this  case  the  party  entitled  may  make  a  formal,  but  peace- 
able, entry  thereon,  declaring  that  thereby  he  takes  possession ;  which  notorious 
act  of  ownership  is  equivalent  to  a  feodal  investiture  by  the  lord  ;(u)  or  he  may 
4rt>T5i  enter  on  any  *part  of  it  in  the  same  county,  declaring  it  to  be  in  the 
^  name  of  the  whole  ;(y)  but  if  it  lies  in  difierent  counties  he  must  mak^ 
different  entries;  for  the  notoriety  of  such  entry  or  claim  to  the  pares  or  free- 
holders of  Westmoreland  is  not  any  notoriety  to  the  pares  or  freeholders  of 
Sussex.  Also  if  there  be  two  disseisors,  the  party  disseised  must  make  his  entry 
on  both;  or  if  one  disseisor  has  conveyed  the  lands  with  livery  to  two  distinct 
feoffees,  entry  must  be  made  on  both  :(w)  for  as  their  seisin  is  distinct,  so  also 
must  be  the  act  which  devests  that  seisin.  If  the  claimant  be  deterred  from 
entering  by  menaces  or  bodily  fear,  be  may  make  claim  as  near  to  the  estate 
as  he  can,  with  the  like  forms  and  solemnities ;  which  claim  is  in  force  for  only 
a  year  and  a  day.(rr)    And  this  claim,  if  it  be  repeated  once  in  the  space  of 

(*)  p.  N.  B.  8, 147.  (')  Finch,  L.  2lK 

f»)Pincli.L.2ea.    F.N.II.901,206,30<Vaar.    See  book  IL  («)  F.  nTb.  140. 

Ik.  ^,0.161. 


(•)P.  N.  B.  8, 147. _     .     .  „  (^  Finch,  L.  2»3,  294.    F.  N.  B.  197. 

p.  161.  ('}  Bee  pege  b. 

(•)  ITn.  B.  206.  (»)  See  book  U.  ch  14,  p.  209. 


(«)  Bee  pege  6. 
(»)  See  book  U. 
(•)  UU,  8  417. 
il)FiiMii;ibld.    F.N.B.208.  (•)Oo.LiU  252.  (>)Litt.{412. 


^  FIndi,  L.  204.    F.  N.  B.  191  (•)  Lttt  8  417. 
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every  year  and  a  day,  (^^hich  ib  called  continual  claims  has  tho  same  effect  with, 
and  in  all  respects  amounts  to,  a  legal  entry.(^)  bueh  an  entry  gives  a  man 
seisin, (^)  o^*  P^^  i^to  immediate  possession  him  that  hath  right  of  entry  on 
the  estate,  and  therehy  makes  him  complete  owner,  and  capable  of  conveying 
it  from  himself  by  either  descent  or  purchase.* 

This  remedy  by  entry  takes  place  m  three  only  of  the  five  species  of  ouster, 
viz.,  abatement,  intrusion,  and  a]8seisin;(a)  for  as  in  these  the  original  entry  of 
the  wrong-doer  was  unlawful,  they  may  therefore  be  remedied  by  the  mere 
entry  of  him  who  hath  right.  But,  upon  a  discontinuance  or  deforcement,  the 
owner  of  the  estate  cannot  enter,  but  is  driven  to  his  action ;  for  herein,  the 
original  entry  being  lawful,  and  thereby  an  apparent  right  of  possession  being 
gained,  the  law  will  not  suffer  that  right  to  be  overthrown  by  the  mere  act  or 
entry  of  the  claimant.  Yet  a  man  may  enter(&)  on  his  tenant  by  safferanoe : 
for  such  tenant  hath  no  freehold,  but  only  a  bare  possession ;  which  may  be 
defeated,  like  a  tenancy  at  will,  by  the  mere  entry  of  the  owner.  But  if  the 
owner  thinks  it  more  expedient  to  suppose  or  admit(c)  such  tenant  to  have 
^gained  a  tortious  freehold,  he  is  then  remediable  by  writ  of  entry,  ri^-i'Ta 
ad  terminum  quiprceteriit  ^ 

On  the  other  hand,  in  case  of  abatement,  intrusion,  or  disseisin,  where  entries 
are  generally  lawful,  this  right  of  entry  may  be  tolled^  that  is,  taicen  awav  by 
descent.*  Descents  which  take  away  entries((f)  are  when  any  one,  seised  by 
any  means  whatsoever  of  the  inheritance  of  a  corporeal  hereditament,  dies;^ 
whereby  the  same  descends  to  his  heir  .-*  in  this  case,  however  feeble  the  right 
of  the  ancestor  might  be,  the  entry  of  any  other  person  who  claims  title  to  the 


I 


)Litt.l(  41ft,  428.  (*)  8n  book  li.  |Wfl*  UO- 

«)  Ca  Litt.  15.  (•)  Co.  Lltt  57. 

•)  IbkL  2S7,  2S8.  (*)  Litt  {  885-A18. 


*  But  now,  by  slAtute  Z  So4W,  IV .  c.  27,  s.  10,  no  person  shall  be  deemed  to  have  been 
in  possession  of  any  land  within  the  meaning  of  that  act,  merely  by  reason  of  having 
made  an  entry  thereon ;  and,  by  s.  11,  no  continual  or  other  claim  upon  or  near  any 
land  shall  preserve  any  right  of  making  an  entry.  The  distinction  between  the  law  as 
laid  down  by  Blackstone  and  the  present  law  as  to  an  entry  is,  that  by  the  former  a  bare 
entry  on  land  was  attended  with  a  certain  effect  in  keeping  a  right  alive,  whereas  by  the 
latter  it  has  no  effect  whatever  unless  there  be  a  change  of  possession.  When  this  takes 
place,  the  remedy  by  entry  is  still  in  operation ;  when  not,  an  entry  is  of  no  avail,  and 
this  remedy  no  longer  exists. — Stkwart. 

'  See  the  doctrine  as  to  descents  cast  clearly  explained  in  Adams  on  EJjectment,  41  to  45 ; 
and  see  H.  Chitty  on  Bescento,  25,  43,  56.  Taylor  vs.  Horde,  1  Burr.  60.  12  East,  141. 
Watkins  on  Descents.  Com.  Big.  Descents.  Bac.  Abr.  Descents.  It  is  scarcely  possible 
to  suggest  a  case  in  which  the  doctrine  of  descent  east  can  be  now  so  applied  as  t« 
priwent  a  claimant  from  maintaining  ^ectment.  Adams,  41,  note  e.  We  have  before 
seen  that  where  the  entry  of  the  party  or  his  ancestor  was  originally  lawful,  and  the 
continuance  in  possession  only  unlawful,  the  entry  is  not  tolled.  See  Dowl.  &  B.  41. 
**  If  a  disseisor  make  a  lease  for  term  of  his  own  life,  and  dieth,  this  descent  shall  not 
take  away  the  entry  of  the  disseisee ;  for  though  the  fee  and  franktenement  descend  to 
the  heir  of  the  disseisor,  yet  the  disseisor  died  not  seised  of  the  fee  and  franktenement; 
and  Littleton  saith,  unless  he  hath  the  fee  and  franktenement  at  the  time  of  his  decease^ 
such  descent  shall  not  take  away  the  entry.''  Co.  Litt.  239,  b.,  o.  It  was  laid  down  in 
Carter  vs.  Tash,  by  Holt,  C.  J.,  that  if  a  feme-covert  is  disseisee,  and  after  her  husband 
dies  she  takes  a  second  husband,  and  then  the  descent  happens,  this  descent  shall  take 
away  the  entry  of  the  feme,  for  she  might  have  entered  before  the  second  marriage  and 
prevented  the  descent.    1  Salk.  241.    See  also  4  T.  R.  300. — Chittt. 

'  He  must  die  seised  of  the  freehold;  for  if  disseisor  make  a  lease  for  ^eof  the  premises, 
retaining  a  reversion,  and  die,  this  descent  does  not  take  away  the  entry  of  the  disseisee; 
because  the  disseisor  died  not  possessed  of  the  freehold,  but  merely  of  the  reversion.  Co. 
Litt.  239,  b.— AacHBOLD. 

'This  descent  must  be  immecKate;  for  if  any  other  estate  intervene  between  the  death 
of  the  disseisor  and  the  descent  to  the  heir,  it  will  not  be  a  descent  capable  of  tolling 
entry.  Thus,  if  a  woman  be  seised  of  an  estate  upon  which  another  has  a  right  of  entrjr* 
and  she  marry,  have  issue,  and  die,  her  husband  remaining  tenant  by  the  curtesy, — ^if 
upon  the  husband's  death  the  issue  enter,  this  descent  does  not  toll  entry,  because  it 
is  not  immediaU  firom  the  mother,  the  estate  by  the  curtesy  intervening.  See  Litt.  a.  394. 
— *Abchbold. 
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freehold  ib  taken  away,  and  he  cannot  recover  possession  against  the  heir  by 
this  sammary  method,  but  is  driven  to  his  action  to  gain  a  legal  seisin  of  the 
estate.  And  this,  first,  because  the  heir  comes  to  the  estate  by  act  of  law,  nnd 
not  by  his  own  act ;  the  law  therefore  protects  his  title,  and  will  not  suffer  his 
possession  to  be  devested  till  the  claimant  hath  proved  a  better  ri^ht.  Secondly, 
because  the  heir  may  not  suddenly  know  the  true  state  of  his  title ;  and  there- 
fore the  law,  which  is  ever  indulgent  to  heirs,  takes  away  the  entry  of  such 
claimant  as  neglected  to  enter  on  the  ancestor,  who  was  well  able  to  defend  his 
title;  and  leaves  the  claimant  only  the  remedy  of  an  action  a^inst  the  heir.(e) 
Thirdly,  this  was  admirably  adapted  to  the  military  spirit  of  the  feodal  tenures, 
and  tended  to  make  the  feudatory  bold  in  war,  since  his  children  could  not  by 
any  mere  entry  of  another  be  dispossessed  of  the  lands  whereof  he  died  seised. 
And,  lastly,  it  is  agreeable  to  the  dictates  of  reason  and  the  general  principles 
of  law. 

For,  in  every  complete  title(/)  to  lands,  there  are  two  things  necessary : 
the  possession  or  seisin,  and  the  right  of  property  therein  ;(^)  or,  as  it  is 
expressed  in  Fleta,  juris  et  seisince  conjunctio,{h)  Now,  if  the  possession  be 
severed  from  the  property,  if  A.  has  the  jus  proprietatis,  and  B.  by  some 
tinlawful  means  has  gained  possession  of  the  lands,  this  is  an  injury  to  A.,  for 
*1771  ^^^^^  ^^^  ^^^  gives  a  remedy  by  putting  *him  in  possession,  but  does 
•■  it  by  different  means  according  to  the  circumstances  of  the  case.  Thus, 
as  B.,  who  was  himself  the  wrong-doer,  and  hath  obtained  the  possession  by 
either  fraud  or  force,  hath  only  a  bare  or  naked  possession,  without  any  shadow 
of  right,  A.,  therefore,  who  hath  both  the  right  of  property  and  the  right  of  pos- 
session, may  put  an  end  to  his  title  at  once  by  the  summary  method  of  entry. 
But  if  B.  the  wrong-doer  dies  seised  of  the  lands,  then  B.'s  heir  advances  one 
step  further  towards  a  good  title ;  he  hath  not  only  a  bare  possession,  but  also 
an  apparent  jus  possessionis,  or  right  of  possession.  For  the  law  presumes  that 
the  possession  which  is  transmitted  from  the  ancestor  to  the  heir  is  a  ri^htfrd 
possession  until  the  contrary  be  shown;  and  therefore  the  mere  entry  of  A.  is  not 
allowed  to  evict  the  heir  of  B. ;  but  A.  is  driven  to  his  action  at  law  to  remove 
the  possession  of  the  heir,  though  his  entry  alone  would  have  dispossessed  the 
ancestor.* 

So  that,  in  general,Mt  appears  that  no  man  can  recover  possession  by  mere 
entry  on  lands  which  another  hath  by  descent.  Yet  this  rule  hath  some  excep- 
tions(t)  wherein  those  reasons  cease  upon  which  the  general  doctrine  is 
grounded ;  especially  if  the  claimant  were  under  any  legal  disabilities  during 
the  life  of  the  ancestor,  either  of  infancy,  coverture,  imprisonment,  insanity,  or 
being  out  of  the  realm :  in  all  which  cases  there  is  no  neglect  or  laches  in  the 
claimant,  and  therefore  no  descent  shall  bar  or  take  away  his  entry.(A:)  And 
this  title  of  ta^in^  away  entries  by  descent  is  still  further  narrowed  by  the 
statute  32  Hen.  YIII.  c.  38,  which  enacts  that,  if  any  person  disseises  or  turns 
another  out  of  possession,  no  descent  to  the  heir  of  the  disseisor  shall  take 
away  the  entry  of  him  that  has  a  right  to  the  land,  unless  the  disseisor  had 
peaceable  possession  five  years  next  after  the  disseisin.  But  tbe  statute 
extendeth  not  to  any  feoffee  or  donee  of  the  disseisor,  mediate  or  immediate  ;(l) 
because  such  a  one  by  the  genuine  feodal  constitutions  always  came  into  the 
♦178 1  ^^^'^^  solemnly  *and  with  the  lord's  concurrence,  by  actual  delivery  of 
•■  seisin,  that  is,  open  and  public  investiture.  On  the  other  hand,  it  is 
enacted  by  the  statute  of  limitations,  21  Jac.  I.  c.  16,  that  no  entry  shall  be 
made  by  any  man  upon  lands,  unless  within  twenty  years  after  his  right  shall 

(•)  Q>.  Utt  287.  O  8m  the  puticnlar  cmm  mentioned  by  UtUetonf  b.  HL 

(r)  See  book  IL  eh.  18.  ch.  fl,  the  prinelplee  of  which  are  well  expuJiied  in  GUbtrtii 

m  Mirror,  c  2,  {  27.  Law  of  Tennrei. 

*  But  this  distinction  is  now  entirely  abolished,  having  been  found  to  lead  to  many 
useless  subtleties  in  practice,  it  being  enacted,  by  stat.  3  A;  4  W.  IV.  c.  27,  s.  39,  that  no 
descent  which  may  happen  to  be  made  after  the  Slst  of  December,  1833,  shall  toll  or 
defeat  any  right  of  entry  for  the  r%«wery  of  land. — Stewart. 
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accrue.^*  And  by  statute  4  &  5  Anne,  c.  16,  no  entry  shall  be  of  force  to  satisfy 
the  said  statute  of  limitations,  or  to  avoid  a  fine  levied  of  lands,  unless  an 
action  be  thereupon  commenced  within  one  year  afler^  and  prosecutod  ^th 
•ffect." 

Upon  an  ouster  by  the  discontinuance  of  tenant  in  taU,  we  have  said  that  no 
remedy  by  mere  entry  is  allowed;  but  that,  when  tenant  in  tail  alienes  the  lands 
entailed,  this  takes  away  the  entry  of  the  issue  in  tail,  and  drives  him  to  his 
action  at  law  to  recover  the  possession,  (m)  For,  as  in  the  former  cases,  the  law 
will  not  suppose,  without  proof,  that  the  ancestor  of  him  in  possession  acquired 
the  estate  oy  wrong,  and  therefore,  after  five  years'  peaceaole  possession,  and 
a  descent  cast,  will  not  suffer  the  possession  of  the  heir  to  b<»  disturbed  by  mere 
entry  without  action ;  so  here  the  law  will  not  suppose  the  discontinuor  to  have 
aliened  the  estate  without  power  so  to  do,  and  therefore  leaves  the  heir  in  tail 
to  his  action  at  law,  and  permits  not  his  entry  to  be  lawful.  Besides,  the 
alienee,  who  came  into  possession  by  a  lawful  conveyance,  which  was  at  least 
good  for  the  life  of  the  alienor,  hath  not  only  a  bare  possession,  but  also  an  ap- 
parent  right  of  possession ;  which  is  not  allowed  to  be  devested  by* the  mere  entry 
of  the  claimant,  but  continues  in  force  till  a  better  right  be  shown,  and  recognised 
by  a  legal  determination.  And  something  also  perhaps,  in  framing  this  rule  of 
law,  may  be  allowed  to  the  inclination  of  the  courts  of  justice,  to  go  as  far  as 
they  could  in  making  estates-tail  alienable,  by  declaring  such  alienations  to  be 
voidable  only,  and  not  absolutely  void. 

In  case  of  deforcement  also,  where  the  deforciant  had  originally  a  lawful  pos- 
session of  the  land,  but  now  detains  it  wrongfully,  he  still  continues  to  have  the 
presumptive  prima  *facie  evidence  of  right ;  that  is,  possession  lawfully  r^ci  70 
gained.  Which  possession  shall  not  be  overturned  by  the  mere  entry  *- 
of  another;  but  only  by  the  demandant's  showing  a  better  right  in  a  course  of 
law. 

This  remedy  by  entry  must  be  pursued,  according  to  statute  5  Ric.  II.  st.  1, 
0.  8,  in  a  peaceable  and  easy  manner;  and  not  with  force  or  strong  hand.  For, 
if  one  turns  or  keeps  another  out  of  possession  forciblv,  this  is  an  injury  of  both 
a  civil  and  a  criminal  nature.  The  civil  is  remedied  by  immediate  restitution ; 
which  puts  the  antient  possessor  in  statu  quo:  the  criminal  injury,  or  public 
wrong,  by  breach  of  the  king's  peace,  is  punished  by  fine  to  the  king.  For  by 
the  statute  8  Hen.  YI.  c.  9,  upon  complaint  made  to  any  justice  of  the  peace, 
of  a  forcible  entry,  with  strong  hand,  on  lands  or  tenements ;  or  a  forcible  de* 
tainer  after  a  peaceable  entry;  he  shall  try  the  truth  of  the  complaint  by  jury, 
and,  upon  force  found,  shall  restore  the  possession  to  the  party  so  put  out :  and 
in  such  case,  or  if  any  alienation  be  made  to  defraud  the  possessor  of  his  right, 
(which  is  likewise  declared  to  be  absolutely  void;)  the  ofiender  shall  forfeit,  for 

(•)  Co.  Litt.  825. 

*  But  by  the  second  section,  the  same  exceptions  as  are  enumerated  above,  of  infancy, 
coverture,  imprisonment,  insanity,  and  absence  beyond  seas,  are  made,  in  which  case  the 
party  entitlea  may  enter  within  ten  years  after  the  disability  ceases,  notwithstanding  the 
twenty  years  should  have  elapsed  after  his  title  first  accrued  ;  and  to  his  heir  the  statute 

gives  ten  years  after  the  death  of  such  party  dying  under  the  disability.  It  gives  the 
eir  ten  years  and  no  more,  whatever  disability  he  may  labour  under  during  all  that 
time.  6  East,  85.  And  in  4  T.  R.  300,  it  was  agreed  by  the  court  that  in  every  statute 
of  limitations,  if  a  disabilitj^  be  once  removed,  the  time  must  continue  to  run  notwith- 
standing any  subsequent  (usability,  either  voluntary  or  involuntary.  And  in  5  B  ft  A., 
Abbott,  C.  J.,  said,  the  several  statutes  of  limitation,  being  all  in  pari  materia,  ought  to 
receive  a  uniform  construction  notwithstanding  any  slight  variations  of  phrase,  the 


•blect  and  intention  being  the  same. — Chittt. 
"  However,  by  stat.  3  &  4  W.  IV.  c. 


27,  one  period  of  limitation  is  established  for  al' 
lands  and  rents ;  and  it  is  enacted  by  s.  2,  that  after  the  31st  of  December,  1833,  no  per^ 
son  shall  make  an  entry  or  bring  an  action  to  recover  any  land  but  within  twenty  years 
next  after  the  time  at  which  the  right  to  make  such  entry  or  bring  such  action  shall 
have  first  accrued  to  some  person  through  whom  he  claims,  or,  if  such  right  shall  not 
have  accrued  to  any  person  through  whom  he  claims,  then  within  twenty  years  next 
after  the  time  at  which  the  right  to  make  such  entry  or  bring  such  action  shall  have 
fbst  accrued  to  the  person  making  or  bringing  the  same.— Stewart. 
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the  force  found,  treble  damages  to  the  party  grieved,  and  make  fine  and  ransom 
to  the  king.  But  this  does  not  extend  to  such  as  endeavour  to  keep  possession 
manu  forti,  after  three  years'  peaceable  enjoyment  of  either  themselves,  their 
ancestors,  or  those  under  whom  they  claim ;  by  a  subsequent  clause  of  the  same 
statute,  enforced  by  statute  31  Eliz.  c.  11." 

XL  Thus  far  of  remedies,  when  tenant  or  occupier  of  the  land  hath  gained 
only  a  mere  possession,  and  no  apparent  shadow  of  right.  Next  follow  another 
elasS;  which  are  in  use  where  the  title  of  the  tenant  or  occupier  is  advanced  one 
step  nearer  to  perfection ;  so  that  he  hath  in  him  not  only  a  bare  possessf  on, 
which  may  be  aestroyed  bv  a  bare  entry,  but  also  an  apparent  right  of  posseseion^ 
which  cannot  be  removed  but  by  orderly  course  of  law;  in  the  process  of  which 
it  must  be  shown,  that  though  he  hath  at  present  possession,  and  therefoi*e  hath 
'I'lSOl  *^^^  presumptive  right,  yet  there  is  a  right  of  possession,  superior  to 
^     his,  residing  m  him  who  orinffs  the  action. 

These  remedies  are  either  by  a  wnt  of  entry f  or  an  assize;  which  are  actions 
merely  possessory ;  serving  only  to  regain  that  possession,  whereof  the  demandant 
(that  is,  he  whe  sues  for  the  land)  or  his  ancestors  have  been  unjustly  deprived 
by  the  tenant  or  possessor  of  the  f^ehold,  or  those  under  whom  he  claims.  They 
decide  nothing  with  respect  to  the  right  of  property;  only  restoring  the  demandant 
to  that  state  or  situation,  in  which  he  was  (or  by  law  ought  to  have  been)  before 
the  dispossession  committed.  But  this  without  any  prejudice  to  the  right  of 
ownership :  for,  if  the  dispossessor  has  any  legal  claim,  he  may  afterwards  exert 
it,  notwithstanding  a  recovery  against  him  in  these  possessory  actions.  Only 
the  law  will  not  suffer  him  to  be  his  own  judge,  and  either  take  or  maintain  po8> 
session  of  the  lands,  until  he  hath  recovered  them  by  le^al  means  :(n)  rather 
presuming  the  right  to  have  accompanied  the  antient  seisin,  than  to  reside  in 
one  who  had  no  such  evidence  in  his  favour. 

1.  The  first  of  these  possessory  remedies  is  by  writ  of  entry;  whidh  is  that 
which  disproves  the  title  of  the  tenant  or  possessor,  by  showing  the  unlawful 
means  by  which  he  entered  or  continues  poRsesBion.(o)  The  writ  is  directed  to 
the  sheriff,  requiring  him  to  '*  command  tne  tenant  of  the  land  that  he  render 
(in  Latin,  prcecipe  quod  reddat)  to  the  demandant  the  land  in  question,  which  he 
claims  to  be  his  right  and  inheritance ;  and  into  which,  as  he  saith,  the  said 
tenant  had  not  entry  but  by  (or  after)  a  disseisin,  intrusion,  or  the  like,  made 
to  the  said  demandant,  within  the  time  limited  bylaw  for  such  actions;  or  thai 
upon  ref\isal  he  do  appear  in  court  on  such  a  day,  to  show  wherefore  he  hath  not 
done  it"(j>)    This  is  the  original  process,  the  prcscipe  upon  which  all  the  rest  of 

(»}  Mir.  a  4,(34.  (•)  Finch,  L.  2a.  (P)  8m  iMWk  IL  Append.  Na  V.  J 1. 

"  It  was  doubted  whether,  under  the  statutes  mentioned  in  the  text,  any  but  a  free- 
holder could  have  restitution ;  and  therefore  the  21  Jac.  I.  c.  25  applied  the  power 
conferred  by  them  to  the  restitution  of  possession  of  which  tenants  for  terms  of  years, 
tenants  by  oopy  of  court-roll,  guardian  by  knight-service,  and  tenants  by  elegit,  statute- 
merchant,  or  statute-staple,  hSd  been  forcibly  deprived.  The  justices  of  the  peace  are 
bound  to  grant  a  writ  of  restitution ;  but  when  tne  indictment  is  found  at  the  assises 
the  judge  may  exercise  his  discretion.  The  Queen*  vs.  Harland,  8  Add.  &  £11.  326.  2 
Moo.  ft  Rob.  141.  In  an  indictment  made  under  the  statutes,  the  prosecutor's  interest 
in  the  premises  must  be  stated,  (Rex  v«.  Wilson,  8  T.  R.  360,  362 ;)  whence  it  seems  to 
follow  that  where  a  tenant,  wrongfally  holding  over  after  the  expiration  of  his  term,  is 
forcibly  dispossessed  by  the  landlord,  the  case  is  not  within  them :  otherwise  the  justices 
would  be  compellable  to  award  restitution  to  the  tenant,  although  his  previous  posses- 
sion would  not  have  supported  an  action  of  trespass  quare  elausum  Jregit  against  the 
landlord.  Turner  vs.  Meymott,  1  Bing.  158 ;  Taunton  vs.  Costar,  7  T.  R.  431.  Perhaps, 
however,  the  landlord  may  be  indicted  for  a  forcible  entry  at  common  law.  It  is 
laid  down,  indeed,  by  Hawkins  that  no  indictment  for  a  forcible  entry  lay  at  common 
law  where  the  party  had  lawful  right  of  entry.  But  in  The  King  vs.  Bathurst, 
Sayer's  Rep.  225,  a  forcible  entry  into  a  dwelling-house  was  held  indictable  at 
common  law ;  and  the  correctness  of  what  Hawkins  said  may  be  doubted.  See  per  lord 
Renyon,  Rex  vs.  Vfilson,  supra,  364.  The  landlord  is  undoubtedly  liable  to  an  action  for 
a  trespass  to  the  person  of  the  tenant,  or  to  an  indictment,  if  the  entry  be  attended 
with  circumstances  that  of  themselves  amount  to  a  breach  of  the  peace.  Rex  vs.  Storfi 
<  Burr.  1678.  Rex  vs.  Bake,  id.,  1731.  Newton  vs.  Harland,  1  M.  ft  G.  644.— CouoH. 
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tbo  snit  is  gproanded :  wherein  it  appears,  that  the  tenant  is  required,  either  to 
deliver  *sei8in  of  the  lands,  or  to  show  cause  why  he  will  not.  This  r^io-i 
cause  may  be  either  a  denial  of  the  fact  of  having  entered  by  or  under  '• 
such  means  as  are  suggested,  or  a  justification  of  his  entry  by  reason  of  title  ,n 
himself  or  in  those  under  whom  he  makes  claim :  whereupon  the  possession  of 
the  land  is  awarded  to  him  who  produces  the  clearest  right  to  possess  it. 

In  our  antient  books  we  find  frequent  mention  of  the  degrees  within  which 
writs  of  entry  are  brought.  If  they  be  brought  against  the  party  himself  that 
did  the  wrong,  then  they  only  charge  the  tenant  himself  with  the  injury;  ^^ncm 
habuit  ingreseum  nisi  per  intrusionem  quam  ipse  fecit,**  But  if  the  intruder,  dis* 
fieisor,  or  the  like  has  made  any  alienation  of  the  land  to  a  third  person,  or  il 
has  descended  to  his  heir,  that  circumstance  must  be  alleged  in  the  writ,  for  th« 
action  must  always  be  brought  against  the  tenant  of  the  land ;  and  the  defect 
of  his  possessory  title,  whether  arising  from  his  own  wrong  or  that  of  those 
under  whom  he  claims,  must  be  set  forth.  One  such  alienation  or  descent  makea 
the  first(^)  degree,  which  is  called  the  per,  because  then  the  form  of  a  writ  of 
entry  is  this ;  that  the  tenant  had  not  entry  but  by  the  original  wi*ong-doer, 
who  alienated  the  land,  or  from  whom  it  descended  to  him :  "  non  habuit  ingre^ 
suMy  nisi  per  Ghdielmum,  qui  se  in  iUud  intrusitt  et  iUud  tenenti  dimisit*'(r)  A 
second  alienation  or  descent  makes  another  degree,  called  the  per  and  tmi;  be- 
cause the  form  of  a  writ  of  entry,  in  that  case,  is,  that  the  tenant  had  not  entiy 
but  by  or  under  a  prior  alienee,  to  whom  the  intruder  demised  it;  '*non  Jiobuit 
inaressum  nisi  per  Micardum,  cui  Qulielmus  illud  dimisity  qui  se  in  illud  intrusit.^Cs) 
These  degrees  thus  state  the  original  wrong,  and  the  title  of  the  tenant  wno 
claims  under  such  wrong.  K  more  than  two  degrees  (that  is,  two  alienationa 
or  descents)  were  past,  there  lay  no  writ  of  entry  at  the  common  law.  For  a» 
it  was  provided,  for  the  ^quietness  c^  men's  inheritances,  that  no  one,  r^ioo 
even  though  he  had  the  true  right  of  possession,  should  enter  upon  him  ■- 
who  had  the  apparent  right  by  descent  or  otherwise,  but  he  was  driven  to  hia 
writ  of  entry  to  gain  possession ;  so,  after  more  than  two  descents  or  two  con- 
veyances were  passed,  the  demandant,  even  though  he  had  the  right  both  of 
possession  and  property,  was  not  allowed  this  possessory  action ;  but  was  driven 
to  his  writ  of  right,  a  lon^  and  final  remedy,  to  punish  his  neglect  in  not  sooner 
putting  in  his  claim,  while  the  degree  subsisted,  and  for  the  ending  of  suits  and 
quieting  of  all  controversies.(^)  But  by  the  statute  of  Marlbergei  52  Hen.  III. 
c.  30,  it  was  provided,  that  when  the  number  of  alienations  or  descents  exceeded 
the  usual  degrees,  a  new  writ  should  be  allowed  without  any  mention  of  degrees 
At  all.  And  accordingly  a  new  writ  has  been  framed,  called  a  writ  of  entry  in 
the  post,  which  only  alleges  the  injury  of  the  wrong-doer,  without  deducing  all 
the  intermediate  title  from  him  to  the  tenant :  stating  it  in  this  manner ;  that 
the  tenant  had  not  entry  unless  after,  or  subsequent  to,  the  ouster  or  injury  done 
by  the  original  dispossessor ;  '*  non  .?iabuit  ingressum  nisi  post  intrusionem  quam 
Uvlielmus  in  illud  fecit  f*  and  rightly  concluding,  that  if  the  original  title  was 
wrongful,  all  claims  derived  from  thence  must  participate  of  the  same  wrong. 
Upon  the  latter  of  these  writs  it  is  (the  writ  of  entry  sur  disseisin  in  the  posf) 
that  the  form  of  our  common  recoveries  of  landed  estates^u)  is  usually. grounded; 
which,  we  may  remember,  were  observed  in  the  preceding  volume(t;)  to  be  fic- 
titious actions  brought  against  the  tenant  of  the  freehold,  (usually  called  the 
tenant  to  the  prcecipe,  oi^writ  of  entry,)  in  which  by  collusion  the  demandant 
recovers  the  land. 

This  remedial  instrument,  or  writ  of  entry,  is  applicable  to  all  the  cases  of 
ouster  before  mentioned,  except  that  of  discontinuance  by  tenant  in  tail,  and 
some  peculiar  species  of  deforcements.  Such  is  that  of  deforcement  of  dower^ 
by  not  assigning  any  dower  to  the  widow  within  the  time  limited  by  r  wra;^ 
♦law ;  for  which  she  has  her  remedy  by  writ  of  dower,  unde  nihil  habet,(w)    L 


(q)  Ffaeb.  L.  262.  Booth  indeed  (of  RmI  Actkms.  172) 
BUiKM  the  flrtt  degnm  to  comlBt  In  the  original  wrons  done, 
fbeneondin  tho /»r,  and  the  thirdln  the  per  and  CM.  Bat 
the  dUfcfeuoe  to  Immaterial 

(')  Booth,  181. 


(•)  Finch,  L.  208.    F.  N.  B.  208,  204. 

(•)  2  Inat  168. 

(•)  See  book  IL  Append.  N«v  V. 

(•)  Book  U.  ch.  21. 

(»)F.N.B.U7. 
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Bat  if  she  be  deforced  of  part  only  of  her  dower,  she  cannot  then  say  that  nihQ 
hahet;  and  therefore  she  may  have  recourse  to  another  action,  by  writ  of  right 
of  dower;  which  is  a  more  general  remedy,  extending  either  to  part  or  the 
whole ;  and  is  (with  regard  to  her  claim)  of  the  same  nature  as  the  grand  writ 
of  right,  whereof  we  shall  presently  speak,  is  with  regard  to  claims  in  fee- 
Bimp&.(a;)  On  the  other  hand,  if  the  heir  ?being  within  age)  or  his  gnardiac 
assign  her  more  than  she  ought  to.  have,  tney  may  be  remedied  by  a  writ  of 
adme(isur€ment  of  dower,(y)  But  in  general  the  writ  of  entry  is  the  universal 
remedy  to  recover  possession,  when  wrongfully  withheld  from  the  owner.  It 
were  therefore  endless  to  recount  all  the  several  divisions  of  writs  of  entry, 
which  the  different  circumstances  of  the  respective  demandants  may  require, 
and  which  are  furnished  by  the  laws  of  England  :{z)  being  plainly  and  clearly 
chalked  out  in  that  most  antient  and  highly  venerable  collection  of  legal  forms, 
the  registrum  omnium  brevium,  or  register  of  such  writs  as  are  suable  out  of  the 
king's  court,  upon  which  Fitzherbert's  naiura  brevium  is  a  comment;  and  in 
*1841  ^^^^  every  man  who  ""is  injured  will  be  sure  to  find  a  methed  of  relief, 
-'  exactly  adapted  to  his  own  case,  described  in  the  compass  of  a  few  lines, 
and  yet  without  the  omission  of  any  material  circumstance.  So  that  the  wise 
and  equitable  provision  of  the  statute  Westm.  2, 18  Edw.  I.  c.  24,  for  framing  new 
writs  when  wanted,  is  almost  rendered  useless  by  the  veiy  great  perfection  of 
the  antient  forms.  And  indeed  I  know  not  whether  it  is  a  greater  credit  to  our 
laws,  to  have  such  a  provision  contained  in  them,  or  not  to  iiave  occasion,  or  at 
least  very  rarely,  to  use  it. 

In  the  times  of  our  Saxon  ancestors  the  right  of  possession  seems  only  to 
have  been  recoverable  by  writ  of  entry ,(a)  which  was  then  usually  brought  in 
the  county-court.  And  it  is  to  be  observed  that  the  proceedings  in  these 
actions  were  not  then  so  tedious  when  the  courts  were  held  and  process  issued 
from  and  was  returnable  therein  at  the  end  of  .every  three  weeks,  as  they 
became  after  the  conquest,  when  all  causes  were  drawn  into  the  king's  courts, 
and  process  issued  only  from  term  to  term;  which  was  found  exceedmgly  dila- 
tory, bein^  at  least  four  times  as  slow  as  the  other.  And  hence  a  new  remedy  was 
invented  in  many  cases,  to  do  justice  to  the  people  and  to  determine  the  pos- 
session in  the  proper  counties,  and  /yet  by  the  king's  judges.  This  was  the 
remedy  by  assize,  which  is  called,  by  statute  Westm.  2, 18  Edw.  I.  c.  24, /estinum 
remedium,  in  comparison  with  that  by  a  writ  of  entry ;  it  not  admitting  of 
many  dilatory  pleas  and  proceedings  to  which  other  real  actions  are  subject.(6)'* 

2.  The  writ  of  assize  is  said  to  have  been  invented  by  Glanvil,  chief  iustice  to 
Henry  the  Second  ;(c)  and  if  so,  it  seems  to  owe  its  introduction  to  the  parlia- 
ment held  at  Northampton  in  the  twenty-second  year  of  that  prince's  reign; 
when  justices  in  eyre  were  appointed  to  so  round  the  kingdom  in  order  to  take 
*1851  ^^^^^  assizes:  and  the  assizes  themselves  '^'(particularly  those  of  mort 
^    d'ancestor  and  novd  disseisin)  were  clearly  pointed  out  and  described.(^) 

(*)  IbkL  IS.  alienation,  bnt  during  the  lift,  of  the  tenant  in  dower  or 

(y)  F.  N.  B.  148.    nnch,  L.  814.   Stat  Westm.  2, 18  Edw.  other  tenant  for  life.    6.  The  writ  ad  terminum  qui  prm- 

..  c.  7.  teriit,  (ibid.  201,)  for  the  revertloner,  when  the  poewerion  ia 

(■)  Se^  Bracton,  Z.  4,  Ir.  7,  c.  6^  {  4.   Britton,  c.  114,  foL  264.  withheld  by  the  leaeee  or  a  etronger  after  the  determinatioo 

"Hie  moat  vanal  were,— 1.  The  write  of  entry  nr  duteitim  of  a  leaaa  mr  years.    7.  The  writ  oauta  wtaMmonii  pnaUh 

•ad  of  intrutian,  (F.  N.  B.  191,  208,)  which  are  brought  eu^  (ibid.  206,)  for  a  woman  who  gireth  land  to  a  man  in 

ID  remedy  either  of  those  species  of  onster.    2.  The  write  of  fee  or  for  life,  to  the  intent  that  he  migr  marry  her,  and  bs 

dttm  /kit  infra  mtatem  and  dum  fitit  turn  eampot  maUit,  doth  not.    And  the  like  in  case  of  other  delbroementa. 
(il4d.  lflK2,  202,)  which  lie  for  a  person  of  full  nge,  or  one         (•)  OUb.  Ten.  42.  ^ 

who  haUi  leoorered  his  understanding,  after  baVtnjr  (when        (*)  Booth,  262. 
mnder  age  or  insane)  aliened  his  lands,  or  for  the  heirs  of        (•)  Mirror,  c.  2,  9  25. 

such  alienor.    8.  The  writs  of  eui  in  vita  and  eui  ante  di-        (•)  {  9.    9i  dnmintu  feodi  neffat  hmndHmt  di^f^auti  iata 

vortium,  (ibid.  193,  904,)  for  a  woman,  when  a  widow  or  nam  ^fuadem  feodi,  juttSHarii  domini  ngi»  /aciani  indt 

diroroed,  who&b  husband  during  the  ooTerture  (eui  in  vita  Jleri,  rwognititmem  per  xii.  leffoleg  homines,  qwOem  saiHnam 

tua.  vd  cut  ante  divortiuni,  ipea  oontradieere  nan  potuit)  defwnetua  inde  hamtU^  die  oua  fuit  virua  H  morfwtM ;  <^ 

Imui  aliened  her  estate.    4.  The  writ  ad  oommum/em  tegeiii,  eieut  reeooniium  fuerit,  ita  hierediliu*  ^ut  reetituaid,    { Id 

(lUd.  207,)  for  the  rerersioner,  after  the  alienation  and  death  JuMUiaru  domini  regit  faeiatU  Jleri  reoogniti<mem  de  di»- 

ol  the  particular  tenant  for  life.    6.  The  writs  in  earn  pro-  tairinie  /aetis  n^ier  aerieam,  a  tempore  pio  dominie  raa 

9i$o  and  in  eontimOi  oatu,  (ibid.  208,  208,)  which  lay  not  od  venit  in  AngUam  proxime  potl  paeem  faOam  inUr  ipnm  ek 

esmmtiticm  Xeaem,  but  are  giTen,  by  stat.  Oloc  6  Edw.  I.  c.  7,  regm.  pium  aimm.    Spelm.  (ML  880. 
sad  Wasim.  ^  13  Sdw.  I.  c  24,  for  the  rerersioner  after  tha 

**The  remedy  by  writ  of  entry  was  aboliflhed  by  3  &  4  W  IV.  o.  27,  s.  36.— Stiwabt. 
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Ab  a  writ  of  entry  is  a  real  action  which  disproves  the  title  of  the  tenant  by 
showing  the  unlawfal  commenoement  of  his  poBseesion,  &o  an  assLee  iu  a  leid 
action  which  proves  the  title  of  the  demandant  merely  by  showing  his  or  his 
ancestor's  possession  :(e)  and  these  two  remedies  are  in  all  other  respects  so 
totally  alike  that  a  judgment  or  recovery  in  one  is  a  bar  against  the  other ;  so 
that  when  a  man's  possession  is  once  established  by  either  of  these  possessory 
actions  it  can  ucrer  be  disturbed  by  the  same  antagonist  in  any  other  of  them. 
The  word  assize  is  deriyed  by  Sir  Edward  Goke(/)  from  the  iLatin  assideo,  to 
sit  together ;  and  it  signifies,  originally,  the  jnry  who  try  the  cause  and  sit 
together  for  that  purpose.  By  a  figure  it  is  now  made  to  signify  the  court  or 
jurisdiction  which  summons  this  jury  together  by  a  commission  of  assize,  oi 
ad  assisas  capiendo;  and  hence  the  judicial  assemblies  held  by  the  king's  commis- 
sion in  every  county,  as  well  to  take  these  writs  of  assise,  as  to  try  causes  at 
nisi  priuSj  are  termed  in  common  speech  the  assizes.  By  another  somewhat 
similar  figure  the  name  of  assize  is  also  applied  to  this  action,  for  recovering 
possession  of  lands;  for  the  reason,  saith  ljittleton,(^)  why  such  writs  at  the 
Deginning  were  called  assize,  was,  for  that  in  these  writs  the  sheriff  is  ordered 
to  summon  a  jury  or  assize;  which  is  not  expressed  in  any  other  original 
writ.(A) 

This  remedy,  by  writ  of  assize,  is  only  applicable  to  two  species  of  injury 
by  ouster,  viz.,  abatement,  and  a  recent  or  novel  disseisin.  If  the*  abatement 
happened  upon  the  death  of  the  demandant's  fi&ther  or  mother,  brother  or 
Bister,  uncle  or  aunt,  nephew  or  niece,  the  remedy  is  by  an  assize  of  mort  d*a$^ 
cestor,  or  death  of  one's  ancestor.  This  *writ  directs  the  sheriff  to  ri^ioa 
summon  a  jury  or  assize,  who  shall  view  the  land  in  question,  and  re-  ^ 
fM)gnise  whether  such  ancestor  was  seised  thereof  on  the  day  of  his  death,  and 
whether  the  demandant  be  the  next  heir  :(t)  soon  after  which  the  judges  comei 
down  by  the  king's  commission  to  take  the  recognition  of  assize :  when,  if  these 
points  are  found  in  the  affirmative,  the  law  immediately  transfers  the  posses- 
sion from  the  tenant  to  the  demandant.  If  the  abatement  happened  on  the 
death  of  one's  grandfather  or  grandmother,  then  an  assise  of  mort  d^ ancestor  no 
longer  lies,  but  a  writ  of  ayU  or  de  avo :  if  on  the  death  of  the  great-grand- 
father or  great-grandmother,  then  a  writ  of  hesayU  or  de  proavo :  but  if  it 
mounts  one  degree  higher,  to  the  tresayle,  or  grandfather's  grandfather,  or  if  th^ 
abatement  happened  upon  the  death  of  any  collateral  relation  other  than  those 
before  mentioned,  the  writ  is  called  a  writ  of  cosinage  or  de  consanguineo.{k) 
And  the  same  points  shall  be  inquired  of  in  all  these  actions  ancestrel  as  in  an 
assize  of  mort  (^ancestor;  they  being  of  the  very  same  nature  -.(l)  though  they 
differ  in  this  point  of  form,  that  these  ancestrd  writs  (like  all  other  writs  of 
prcecipe)  expressly  assert  a  title  in  the  demandant,  (viz.,  the  seisin  of  the  ances- 
tor at  his  death,  and  his  own  right  of  inheritance,)  the  assize  asserts  nothing 
directly,  but  only  prays  an  inquiry  whether  those  points  be  so.(m)  There  ia 
also  another  ancestrel  writ,  denominated  a  wuper  obiit,  to  establish  an  equal 
division  of  the  land  in  question,  where,  on  the  death  of  an  ancestor  who  has 
several  heirs,  one  enters  and  holds  the  others  out  of  possession.(n)  But  a  man 
is  not  allowed  to  have  any  of  these  actions  ancestrel  for  an  abatement  conse- 
quent on  the  death  of  any  collateral  relation  beyond  the  fourth  degree  ;(o) 
tiiough  in  the  lineal  ascent  he  may  proceed  ad  infinitum,(j))  For  there  must 
be  some  boundary,  else  the  privilege  would  be  universal ;  which  is  absurd :  and 
therefore  the  law  pays  no  regard  to  the  possession  of  a  collateral  ancestor  who 
was  no  nearer  than  the  fifth  degree. 

♦It  was  always  held  to  be  a  law(g)  that  where  lands  were  devisable    rin-toj 
in  a  man's  last  will  by  the  custom  of  the  place,  there  an  assize  of    ^ 
mort  d^ancestor  did  not  lie.    For  where  lands  were  so  devisable,  the  right  of 

)  FfBoh,  L.  284.  («)8  Inat.  880. 

)l  Inst.  163.  (»)  F.  N.  B.  107.    Finch,  L.  208. 

')  i  284.  (•}  Hale  on  F.  N.  B.  221. 

^)  Oo.  lift.  ISO.  00  Fits.  Abr.  tit.  eoftfMv«»  U. 

(^ Finch,  L. 260,  207.  F.N.  8.108.  ^* 
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posseBsioD  oonid  neY3r  be  determined  by  a  prooess  wbioh  inqaired  only  of 
these  two  points,  the  seisin  of  the  ancestor  and  the  heirship  of  the  demandant 
And  henoe  it  may  be  reasonable  to  conclude^  that  when  the  statute  of  wills,  32 
Hen.  YIII.  c.  1,  made  all  socage-lands  devisable,  an  assize  of  mort  d'ancestor  no 
longer  coald  be  brought  of  lands  held  in  socage  ;(r)  and  that  now,  since  the 
statute  12  Car.  II.  c.  24,  (which  conyerts  all  tenures,  a  few  only  excepted,  into 
free  and  common  socage,)  no  assize  of  mort  cPancestor  can  be  brought  of  any 
lands  in  the  kingdom,  but  that,  in  case  of  abatements,  recourse  must  be  pro 
perly  had  to  the  writs  of  entry." 

An  assize  of  navd  (or  recent)  disseisin  is  an  aotion  of  the  same  nature  with 
the  assize  of  mort  d*ancestor  before  mentioned,  in  that  herein  the  demandant's 
possession  must  be  shown.  But  it  differs  considerably  in  other  points;  par- 
ticularly in  that  it  recites  a  complaint  by  the  demandant  of  the  disseisin  com- 
mitted, in  terms  of  direct  averment;  whereupon  the  sheriff  is  commanded  to 
reseize  the  land  and  all  the  chattels  thereon,  and  keep  the  same  in  his  custody 
till  the  arrival  of  the  justices  of  assize,  (which  in  fact  hath  been  usually 
omitted ;)(d)  and  in  the  mean  time  to  summon  a  jury  to  view  the  premises,  and 
make  recognition  of  the  assize  before  the  justices.(^)  At  which  time  the  tenant 
may  plead  either  the  general  issues  ntU  tort,  nul  disseisin,  or  any  special  plea. 
And  if,  upon  the  general  issue,  the  recognitors  find  an  actual  seisin  in  the  de- 
mandant, atid  his  subsequent  disseisin  by  the  present  tenant,  he  shall  have 
judgment  to  recover  his  seisin,  and  damages  for  the  injury  sustained :  being  the 
only  case  in  which  damages  were  recoverable  in  any  possessory  actions  at  the 
common  law;(u)  the  tenant  being  in  all  other  cases  allowed  to  retain  the  inter* 
*18R  1  ™^^^^^^  profits  of  the  *land,  to  enable  him  to  perform  the  feodal  service. 
-'  But  costs  and  damages  were  annexed  to  many  other  possessory  actions 
by  the  statutes  of  Marlberge,  52  Hen.  III.  c.  16,  and  Glocester,  6  Edw.  I.  c.  1. 
And  to  prevent  frequent  and  vexatious  disseisins,  it  is  enacted  by  the  statute 
of  Merton,  20  Hen.  III.  c.  3,  that  if  a  person  disseised  recover  seism  of  the  land 
again  by  assize  of  navel  disseisin,  and  be  again  disseised  of  the  same  tenements 
by  the  same  disseisor,  he  shall  have  a  writ  of  re^isseisin;  and  if  he  recover 
therein,  the  re-disseisor  shall  be  imprisoned ;  and  by  the  statute  of  Marlberge, 
52  Hen.  III.  c.  8,  shall  also  pay  a  fine  to  the  king :  to  which  the  statute  VVestm. 
2, 13  Edw.  I.  c.  26  hath  superadded  double  damages  to  the  party  aggrieved^  In 
like  manner,  by  the  same  statute  of  Merton,  when  any  lands  or  tenements  are 
recovered  by  assize  of  mort  d* ancestor,  or  other  injury,  or  any  judgment  of  the 
court,  if  the  party  be  afterwards  disseised  by  the  same  person  against  whom 
judgment  was  obtained,  he  shall  have  a  writ  of  post^isseisin  against  him ;  which 
subjects  the  post-disseisor  to  the  same  penalties  as  a  re-disseisor.  The  reason 
of  all  which,  as  given  by  Sir  Edward  Coke,(w)  is  because  such  proceeding  is  a 
contempt  of  the  king's  courts,  and  in  despite  of  the  law ;  or,  as  Bracton  more 
fully  expresses  it,(;zr)  ^*  talis  qui  ita  conmctus  fuerit,  dupliciter  delinquit  contra  regem : 
quia  facit  disseisinam  et  roberiam  contra  pacem  suam  ;  ^  etiam  ausu  temerario  irrita 
facit  ea,  quce  in  curia  domini  regis  rite  acta  sunt:  et  propter  duplex  delictum  merito 
sustinere  debet  pcenam  duplicatam." 

In  all  these  possessory  actions  there  is  a  time  of  limitation  settled,  beyond 
which  no  man  snail  avail  himself  of  the  possession  of  himself  or  his  ancestors^ 
or  take  advantage  of  the  wrongftQ  possession  of  his  adversaiy.  For,  if  he  be 
negligent  for  a  long  and  unreasonable  time,  the  law  refuses  afterwards  to  lend 
him  any  assistance,  to  recover  the  possession  merely ;  both  to  punish  his  neglect, 
(nam  leges  vigUantibus,  non  domUentibus,  subveniunt^  and  also  oecause  it  is  pre* 

(•^  Bee  1  Leon.  967.  (•)  Bract  187.  SUt  Hwlbr.  a  1<L 

(«)  Booth,  21L    Bnot.4.1,10,{7.  (»)  2  Inat.  83, 8i. 

(•)  I.  NVb.  177.  hL.if  c.  49. 

**  In  Launder  vs.  Brooks  and  others,  Cro.  Car.  562,  the  court  of  King's  Bench  "  re- 
Molved  that  an  assize  of  mort  d* ancestor  lies  of  lands  devisable ;  but  if  the  defendant 
plead  that  the  land  is  by  custom  devisable,  and  toas  devised  to  him,  it  is  a  good  bar  to  tlie 
action."  This  seems  more  sensible  than  to  deny  generally  a  form  of  action  to  the  heir 
because  m  a  particular  case  there  may  be  a  good  bar  to  his  right. — Comtipoi, 
UO 
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Bomed  that  the  supposed  wrong-doer  has  in  such  a  length  of  time  procured  k 
legal  title,  otherwise  '*'he  would  sooner  have  heen  sued.  This  time  of  riiciun 
limitation  by  the  statute  of  Merton,  20  Hen.  III.  c.  8,  and  Westm.  1,  3  ■• 
Edw.  I.  c.  39,  was  successively  dated  from  particular  eras,  viz.,  from  the  return 
of  king  John  from  Ireland,  and  from  the  coronation,  &c.  of  king  Henry  the  Third. 
But  this  date  of  limitation  continued  so  Icng  unaltered  that  it  became  indeed  no 
limitation  at  all;  it  being  above  three  hundred  years  from  Henry  the  Third's 
eoronation  to  the  year  1540,  when  the  present  statute  of  liinitations(^)  was 
made.  This,  instead  of  limiting  actions  from  the  date  of  a  particular  event,  as 
before,  which  in  process  of  years  grew  absurd,  took  another  and  more  direct 
course,  which  might  endure  forever :  by  limiting  a  certain  period,  as  fifty  years 
for  lands,  and  the  like  period(z)  for  customary  and  prescriptive  rent«,  suits,  and 
services,  (for  there  is  no  time  of  limitation  upon  rents  created  by  deed,  or  re- 
served on  a  particular  estate,)(a)  and  enacting  that  no  person  should  bring  any 
possessory  action,  to  recover  possession  thereof  merely  upon  the  seisin,  or  dis* 
possession  of  his  ancestors,  beyond  snch  certain  period.  Bat  this  dojs  not 
extend  to  services  which  by  common  possibility  may  not  happen  to  became 
due  more  than  once  in  the  lord's  or  tenant's  life;  as  fealty,  and  the  like.(6)  And 
all  writs,  grounded  upon  the  possession  of  the  demandant  himself,  are  dintcted 
to  be  sued  out  within  thirty  years  after  the  disseisin  complained  of;  for  if  it  be 
an  older  date,  it  can  with  no  propriety  be  called  a  fresh,  recent,  or  novd  dxa- 
seisin;  which  name  Sir  Edward  Coke  informs  us  was  originally  given  to  this 
proceeding,  because  the  disseisin  must  have  been  since  the  last  eyre  or  circait 
of  the  justices,  which  happened  once  in  seven  years,  otherwise  the  action  was 
gone.(c)  And  we  may  ob8erve,((2)  that  the  limitation,  prescribed  by  Henry  the 
Second  at  the  first  institution  of  the  assize  of  novel  disseisin,  was  from  his  own 
return  into  England,  after  the  peace  made  between  him  and  the  young  king  his 
son;  which  was  but  the  year  before.^ 

*What  has  been  here  observed  may  throw  some  light  on  the  doctrine  r^iion 
of  femitter,  which  we  spoke  of  in  the  second  chapter  of  this  book ;  and  ^ 
which  we  may  remember  was  whore  one  who  hath  right  to  lands,  but  is  out  of 
possession,  hath  afterwards  the  freehold  cast  upon  him  by  some  subsequent  do- 
iective  title,  and  enters  by  virtue  of  that  title.  In  this  case  the  law  remits  hira 
to  his  antient  and  more  certain  right,  and  by  an  equitable  fiction  supposes  him 
to  have  gained  possession  in  consequence  and  by  virtue  thereof:  and  this,  be- 
oause  he  cannot  possibly  obtain  judgment  at  law  to  be  restored  to  his  prior 
right,  since  he  is  himself  the  tenant  of  the  land,  and  therefore  hath  nobody 
against  whom  to  bring  his  action.  This  determination  of  the  law  might  seem 
superfluous  to  a  hasty  observer;  who  perhaps  would  imagine,  that  since  the 
tenant  hath  now  both  the  ri^ht  and  also  the  possession,  it  little  signifies  by 
what  means  such  possession  shall  be  said  to  be  gained.  But  the  wisdom  of  our 
antient  law  determined  nothing  in  vain.  As  the  tenant's  possession  was  gained 
by  a  defective  title,  it  was  liable  to  be  overturned  by  showing  that  defect  in  a 
writ  of  entry;  and  then  he  must  have  been  driven  to  his  writ  of  right,  to  re- 
cover  his  just  inheritance :  which  would  have  been  doubly «hard,  because  during 
the  time  he  was  himself  tenant  he  could  not  establish  his  prior  title  by  any  pos- 
sessory actions.  The  law  therefore  remits  him  to  his  prior  title,  or  puts  him  in 
the  same  condition  as  if  he  bad  recovered  the  land  by  writ  of  entry.  Without 
the  remitter,  he  would  have  had  jus,  et  seisinam  separate;  a  good  ri^ht,  but  a 
had  possession :  now,  by  the  remitter,  he  hath  the  most  perfect  of  all  titles,  juris 
4gt  seisincB  conjunctionem. 

III.  By  these  several  possessory  remedies  the  right  of  possession  may  be  re- 


(ip)  S2  Hen.  Vin.  e.  2. 

(•)  So  Berth»let'«  origtiMl  edition  of  tlie  eUtnte,  a  j>.  1640, 
•od  0B7*a,  PIckering'a,  and  Ruffheed*!  editione,  ezmniDed 
whh  the  record.  lliiMell*B  end  other  intermediate  editknn, 
which  Sir  Udward  Ooke  ^2  Inet.  96)  and  other  enbeeqoent 
vrilen  hare  followed,  nuke  it  only  /miy  yean  for  rente,  Ac 


(•)  8  Rep.  66. 
(*)  Co.  Litt.  116. 
(•)llnatl68.   Booth,  210. 
t<}  See  page  184. 


^  But  all  these  distinctionB  are  now  chiefly  of  interest  as  matters  of  antiquity;  fur  all 
writs  of  assize  are  abolished.    3  &  4  W.  IV.  c.  27,  s.  36. — Stxwabt. 
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stored  to  him  that  is  anjastly  depriyed  thereof.  Bat  the  right  of  po88esai/9H 
fthough  it  carries  with  it  a  strong  presmnpiion)  is  not  always  conclusive  evi- 
aence  of  the  right  of  property,  which  may  still  subsist  in  another  man.    For^  as 

^V&l  1  *^^^  ™^^  ™^^  ^^^  ^^^  poesessUm,  and  another  the  right  cf  passemanj 
^  which  is  recovered  by  these  possessory  actions;  so  one  man  may  have 
the  right  of  possessiony  and  so  not  be  liable  to  eviction  by  any  possessory  aotioa, 
and  another  may  have  the  right  of  property ,  which  cannot  be  otherwise  asserted 
than  by  the  great  and  final  remedy  of  a  writ  of  right,  or  such  correspondent 
writs  as  are  in  the  natore  of  a  writ  of  right. 

This  happens  principally  in  four  cases:  1.  Upon  discontinuance  by  the  aliena* 
tion  of  tenant  in  tail :  whereby  he  who  had  the  right  of  possession  hath  trans 
ferred  it  to  the  alienee ;  and  therefore  his  issue,  or  those  in  remainder  or  rever- 
sion, shall  not  be  allowed  to  recover  by  virtue  of  that  possession,  which  the 
tenant  hath  so  voluntarily  transferred.  2, 8i.  In  case  of  judgment  given  against 
either  party,  whether  by  his  own  de&ult,  or  upon  trial  of  the  merits>  in  any 
possessory  action:  for  such  judgment,  if  obtained  by  him  who  hath  not  the  tine 
ownership,  is  held  to  be  a  species  of  deforcement;  which,  however,  binds  the 
right  of  possession,  and  suffers  it  not  to  be  ever  again  disputed,  unless  the  righjt 
of  property  be  also  proved.  4.  In  case  the  demandant,  who  claims  the  ri^ht,  is 
barred  irom  these  possessory  actions  by  length  of  time  and  the  statute  of  bmitat 
tions  before  mentioned :  for  an  undisturbed  possession  for  fifty  years  ou^ht  nol 
to  be  devested  by  any  thing  but  a  very  dear  proof  of  the  absolute  right  of 
property.  In  these  four  cases  the  law  applies  the  remedial  instrument  of  either 
the  writ  of  ri^ht  itself,  or  such  other  writs  as  are  said  to  be  of  the  same  nature. 

1.  And  first,  upon  an  alienation  by  tenant  in  tail,  whereby  the  estate-tail  is 
disoontinuedy  and  the  remainder  or  reversion  is  by  failure  of  the  particular  estate 
displaced,  and  turned  into  a  mere  right,  the  remedy  is  by  action  of  formedon^ 
(^secundum  formam  doniy)  which  is  in  the  nature  of  a  writ  of  Tif[hiy(e)  and  is  the 
highest  action  that  tenant  in  tail  can  have.(/)  For  he  cannot  nave  an  absolute 
writ  of  right,  which  is  confined  only  to  such  as  claim  in  fee-simple :  and  for  ^at 
reason  this  writ  of  formedon  was  granted  him  by  the  statute  de  donis  or 
*1921  '''^^^^^-  2yl^  Edw.  I.  c.  1,  which  is  therefore  emphatically  called  hie 
•I  writ  of  right.(^)  This  writ  is  distinguished  into  three  species :  a  formedmk 
in  the  descendery  in  the  remaindery  and  in  the  reiierter.  A  writ  of  formedon  in  the 
descender  lieth,  where  a  gift  in  tail  is  made,  and  the  tenant  in  tail  alienee  the 
lands  entailed,  or  is  disseised  of  them,  and  dies;  in  this  case  the  heir  in  tail 
shall  have  this  writ  of  formedon  in  the  descendery  to  recover  these  lands  so  given 
in  tail  against  him  who  is  then  the  actual  tenant  of  the  freehoid.(A)  In  which 
action  the  demandant  is  bound  to  state  the  manner  and  form  of  the  gift  in  tail, 
and  to  prove  himself  heir  secundum  formam  doni.  A  formedon  in  the  remainder 
lieth,  where  a  man  giveth  lands  to  another  for  life  or  in  tail,  with  remainder  ti) 
a  third  person  in  tail  or  in  fee,  and  he  who  hath  the  particular  estate  dieth 
without  issue  inheritable,  and  a  stranger  intrudes  upon  him  in  remainder  and 
keeps  him  out  of  possession. (i)  In  this  case  the  remainder-man  shall  have  hia 
writ  of  formedon  in  the  remaindery  wherein  the  whole  form  of  the  gift  is  stated, 
and  the  happening  of  the  event  upon  which  the  remainder  depended.  This  writ 
is  not  given  in  express  words  by  the  statute  de  donis;  but  is  founded  upon  the 
equity  of  the  statute,  and  upon  this  maxim  in  law,  that  if  any  one  hath  a  right 
to  the  land,  he  ought  also  to  have  an  action  to  recover  it.  A  formedon  in  the 
reverter  lieth,  where  there  is  a  gift  in  tail,  and  afterwards  by  the  death  of  the 
donee  or  his  heirs  without  issue  of  his  body  the  reversion  falls  in  upon  the 
donor,  his  heirs,  or  assigns :  in  such  case  the  reversi<»ier  shall  have  his  writ  to 
recover  the  lands,  wherein  he  shall  suggest  the  gift,  his  own  title  to  the  rever- 
sion minutely  derived  from  the  donor,  and  the  failure  of  issue  upon  which  his 
reversion  takes  place.(^)  This  lay  at  common  law,  before  the  statute  de  donis^ 
If  the  donee  aliened  before  he  had  performed  the  condition  of  the  gift,  by  having 
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tasue,  and  afterwards  died  without  any,(^  The  time  of  limitation  in  a  i  fiiyo 
/(mjMdofiy  by  statute  21  Jac.  I.  c.  16,  is  twenty  years ;"  within  *which  space  I  ^'  •' 
of  time  after  his  title  accrues,  the  demandant  must  bring  his  action,  or  elbe  he 
\»  forever  barred." 

2.  In  the  second  case ;  if  the  owners  of  a  particular  estate,  as  for  life,  in  dower« 
by  the  curtesv,  or  in  fee-tail,  are  barred  of  the  right  of  possession  by  a  recovery 
had  against  them,  through  their  default  or  non-appearance  in  a  possessory  action, 
they  were  absolutely  without  any  remedy  at  the  common  law :  as  a  writ  of  right 
does  not  lie  for  any  out  such  as  claim  to  be  tenants  of  the  fee-simple.  Therefore 
the  statute  Westm.  2,  18  Edw.  I.  c.  4  gives  a  new  writ  for  such  persons,  after 
their  lands  have  been  so  recovered  against  them  by  default,  called  a  quod  ei  de- 
forceat;  which,  though  not  strictly  a  writ  of  right,  so  far  partakes  of  the  nature 
of  one,  as  that  it  wiU  restore  the  right  to  him  who  has  been  thus  unwarily 
deforced  by  his  own  defaalt.(m)  But  in  case  the  recovery  were  not  had  by  his 
own  default,  but  upon  defence  in  the  inferior  possessoty  action,  this  still  remains 
final  with  regard  to  these  particular  estates,  as  at  the  common  law :  and  hence 
it  is,  that  a  common  recovery  (on  a  writ  of  entry  in  the  post)  had,  not  by  default 
of  the  tenant  himself,  but  (alter  his  defence  made  and  voacuer  of  a  third  person 
U)  warranty)  by  default  of  such  vouchee,  is  now  the  usual  bar  to  cut  s>ff  an  estate- 
tail.(n) 

8, 4.  Thirdly,  in  case  the  right  of  possession  be  barred  by  a  recovery  upon  the 
merits  in  a  possessory  action,  or  lastly  by  the  statute  of  limitations,  a  claimant 
in  fee-simple  may  have  a  mere  tarit  of  right;  which  is  in  its  nature  the  highest 
writ  in  the  law,(o)  and  lieth  only  of  an  estate  in  fee-simple,  and  not  for  him  who 
hath  a  less  estate.  This  writ  lies  concurrently  with  all  other  real  actions,  in  which 
an  estate  of  fee-simple  may  be  recovered :  and  it  also  lies  after  them,  being  as  it 
were  an  appeal  to  the  mere  right,  when  judgment  hath  been  had  as  to  rn^iQA 
the  possession  in  an  inferior  possessory  '*'action.(;7)  But  though  a  writ  ^ 
of  right  may  be  brought,  where  the  demandant  is  entitled  to  the  possession,  yet 
it  rarely  is  advisable  to  be  brought  in  such  cases ;  as  a  more  expeditious  and 
easy  remedy  is  had,  without  meddling  with  the  property,  by  proving  the  de* 
mandant's  own,  or  his  ancestor's,  possession,  and  their  illegal  ouster,  m  one  of 
the  possessory  actions.  But  in  case  the  right  of  possession  be  lost  by  length 
of  time,  or  by  judgment  a^inst  the  true  owner  in  one  of  these  inferior  suits, 
tliere  is  no  other  choice :  this  is  then  the  only  remedy  that  can  be  had ;  and  it 
IB  of  BO  forcible  a  nature,  that  it  overcomes  all  obstacles,  and  clears  all  objections 
that  may  have  arisen  to  cloud  and  obscure  the  title.    And,  after  issue  once 

i'olned  in  a  writ  of  right,  the  judgment  is  absolutely  final ;  so  that  a  recovery 
lad  in  this  action  may  be  pleaded  in  bar  of  any  other  claim  or  demand.(9) 

The  pure,  proper,  or  mere  writ  of  right  lies  only,  we  have  said,  to  recover 
lands  in  fee-simple,  unjustly  withheld  from  the  true  proprietor.    But  there  are 

(I)  Finch,  L.  268.  («)  F.  N.  B.  1. 

(•)  F.  N.  B.  166.  (F)  Ibid.  1,  6. 

(»;  Bee  book  ii.  ch.  21.  («}  Ibid.  0.   Oo.IJtt.158. 

^  The  twenty  years  within  which  a  ftfrmedon  in  the  deseender  ought  to  be  commenced 
under  the  21  Jac.  I.  c.  16,  be^n  to  run  when  the  title  descends  to  the  first  heir  in  tail, 
unless  he  lie  under  a  Usability ;  and  the  heirs  of  such  person  who  suffers  the  twenty 
years  to  ebtpse  without  commencing  the  formedon  are  utterly  excluded,  and  the  right 
of  entry  is  fbrever  lost.  3  Brod.  &  Bing.  217.  6  East,  83 ;  and  see  note  10,  ante,  178.— 
Chittt. 

''  It  might  seem,  and  has  been  contended,  that  a  fresh  title  accrues  to  the  issue  in 
tail  of  a  person  who  has  been  barred  by  the  lapse  of  time,  and  therefore  that  such 
issue  would  have  another  twenty  years  in  which  to  bring  his  formedon.  But  if  this 
construction  prevailed  at  all,  it  is  obvious  that  it  would  equally  prevail  through  any 
number  of  descents,  and  would  virtually  repeal  the  statute  in  the  most  pernicious 
manner.  In  the  case  of  Tolson  vs.  Kaye,  3  Brod.  k  Ping.  217,  the  court  of  '}ommon 
Pleas,  therefore,  determined  that  the  ftrtt  descent  of  the  title,  within  twenty  years 
after  which  the  statute  requires  the  formedon  to  be  sued  out,  is  the  descent  upon  thai 
claimant  who,  being  free  from  any  disability,  suffers  twenty  years  to  elapse  without 
asserting  his  right ;  and,  consequently,  that  the  bar  which  operates  upon  him  equally 
ooncludes  al    churning  as  his  heirB.-^}oLBRinos. 
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also  some  other  writs  which  are  said  to  be  in  the  nature  of  a  writ  of  right,  be- 
caase  their  process  and  proceedings  do  mostly  (thoa^h  not  entirely)  agree  with 
the  writ  of  right :  but  in  some  of  them  the  fee-simple  is  not  demanded;  and  in 
others  not  land,  but  some  incorporeal  hereditament.  Some  of  these  have  been 
already  mentioned,  as  the  writ  of  right  of  dower ,  of  formedon^  &c.,  and  the  others 
will  hereafter  be  taken  notice  of  under  their  proper  divisions.  Nor  is  the  mere 
writ  of  right  alone,  or  always,  applicable  to  every  case  of  a  claim  of  lands  in 
fee>simple :  for  if  the  lord's  tenant  in  fee-simple  dies  without  heir,  whereby  an 
escheat  accrues,  the  lord  shall  have  a  writ  of  e8cheat,(f)  which  is  in  the  nature 
of  a  writ  of  ri^ht.(8)  And  if  one  of  two  or  more  coparceners  deforces  the  other, 
by  usurping  the  sole  possession,  the  party  aggrieved  shall  have  a  writ  of  right, 
*1951  ^  rationabili  parte,(t)  which  may  be  grounded  on  the  ^seisin  of  the  an- 
^  cestor  at  any  time  during  his  life;  whereas  in  a  nuper  obiit  (which  is  a 
possessorv  remedy)(u)  he  must  be  seised  at  the  time  of  his  death.  But,  waiving 
these  and  other  minute  distinctions,  let  us  now  return  to  the  general  writ  of 
right. 

This  writ  ought  to  be  first  brought  in  the  court-baron(tt7)  of  the  lord,  of  whom 
the  lands  are  holden ;  and  then  it  is  open  or  patent :  but  if  he  holds  no  court,  or 
hath  waived  his  right,  remisit  curiam  suam,  it  may  be  brought  in  the  king's  courts 
by  writ  o£  j^rcecipe  originally  ;(rc)  and  then  it  is  a  writ  of  right  close ;{y)  being 
directed  to  the  sheriff  and  not  tne  lord.(2:)  Also,  when  one  of  the  king's  imme- 
diate tenants  in  capite  is  deforced,  his  writ  of  right  is  called  a.  writ  of  prcecipe 
in  capite,  (the  improper  use  of  which,  as  well  as  of  the  former  prcecipe  quia 
dominus  remisit  curiam,  so  as  to  oust  the  lord  of  his  jurisdiction,  is  restrained 
by  magna  carta,)(a)  and,  being  directed  to  the  sheriff  and  originally  returnable 
in  the  king's  courts,  is  also  a  writ  of  right  close.(b)  There  is  likewise  a  little  writ 
of  right  close,  secundum  consuetudinem  manerii,  which  lies  for  the  king's  tenants  in 
antient  demesDe,(c)  and  others  of  a  similar  nature,((2)  to  try  the  right  of  their 
lands  and  tenements  in  the  court  of  the  lord  exclusively .(e)  But  the  writ  of 
right  patent  itself  may  also  at  any  time  be  removed  into  the  county-court,  by  writ 
of  tolt,(J)  and  from  thence  into  the  king's  courts  by  writ  of  pone{g)  or  recordari 
facias,  at  the  suggestion  of  either  party  triat  there  is  a  delay  or  defect  of  justice.(A) 

In  the  progress  of  this  action,(i)  the  demandant  must  allege  some  seisin  of 

*1961    ^^^  htnds  and  tenements  in  himself,"  or  else  in  some  person  under  whom 

-'    he  claims,  and  then  derive  the  right  ^rom  the  person  so  seised  to  him- 


F.  N.  B.  143.  (•)  See  book  U.  oh.  e. 

BooO^  135.  (^}  Kitchen,  tit.  CopyMd, 


(<)  F.  N.  B.  9.  (•)  Braeton,  1. 1,  c  11,  L  4,  ir,  L  e.  9,  end  <r.  8,  o.  18,  f  9. 

(«•)  See  pace  186.  Old  Tennr.  t.  tmir  m  mxage.     Old  N.  B.  t  gwdM,  uaa  K 

(v) Append.  No.  I.  {1.  brufedt  recto cUtutt.V.li.Kil. 

(•)F.  N.a2.   Vinoh,L.818.  (/)  Append.  No.  I.  {  2. 


(9)  Booth,  91.  (#)  Ibid.  9  8. 

(«)  Append.No.LM.  (*)  F.  N.  B.  8, 4. 

(•)a24. 

*>  F.  N.  B.  6. 


(•)  C.  24.  _  (<)  Append.  No.  L  {  6. 


^  A  writ  of  right  cannot  be  maintained  without  showing  an  actual  seisin  hy  taking  ihs 
espUes,  either  in  the  demandant  himself  or  the  ancestor  from  whom  he  claims.  1  H. 
B.  1.  And  the  demandant  must  allege  in  his  count  that  his  ancestor  was  seised  <^ 
rigklf  as  well  as  that  he  was  seised  in  his  demesne  as  of  fee.  2  B.  &  P.  570.  5  East, 
272,  And  if  the  count  state  that  the  lands  descended  to  four  women,  as  nieces  and 
co-heirs  of  J.  S.,  it  must  also  show  how  they  were  nieces.  3  B.  &  P.  453.  1  N.  £.  66. 
Proof  of  possession  of  land  and  pernancy  of  the  rents  is  prima  facie  evidence  of  a  seisin 
in  fee  of  the  pernor.  But  proof  of  forty  years'  subsequent  possession  by  a  daughter, 
while  a  son  and  heir  lived  near  and  knew  the  fact,  is  much  stronger  evidence  that  the 
first  possessor  had  only  a  particular  estate.  5  Taunt.  326.  1  Marsh  68.  The  court 
requires  a  strict  observance  of  the  prescribed  forms  in  this  proceeding,  and  will  not 
assist  the  demandant  who  applies  to  rectify  omissions  or  irregularities.  2  N.  R.  429. 
1  Maish^  602.  1  Taunt.  4X5.  1  Bing.  208.  The  court  will  not  permit  the  mise  joined 
in  a  writ  of  right  to  be  tried  by  a  jury  instead  of  the  grand  assize,  though  both  parties 
desire  it.  1  B.  &  P.  192.  As  to  summoning  and  swearing  the  four  knishts,  see  3 
Moore,  249.  1  Taunt.  &  Bred.  17.  They  may  be  summoned  from  the  srand  jury  when 
present  at  the  assizes.  lb.  As  to  the  tender  of  the  demy  mark,  and  what  the  demar-d 
int  must  prove  previous  to  the  tenant  being  put  upon  proof  of  his  title,  see  Holt  C. 
184 
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selt*;  to  which  the  tenant  ma^  answer  by  denying  the  den.v^dant's  right,  and 
averring  that  he  has  more  right  to  hold  the  lands  than  the  demandant  has  to 
demand  them :  and  this  right  of  the  tenant  being  shown,  it  then  puts  the  de- 
mandant upon  the  proof  of  his  title :  in  whieh^  if  he  fails,  or  if  the  tenant  hath 
nhown  a  better,  the  demandant  and  his  heirs,  are  personally  barred  of  their 
claim ;  bat  if  he  can  make  it  appear  that  his  right  is  superior  to  the  tenant's, 
he  shall  recover  the  land  against  the  tenant  and  his  heirs  forever.  But  even 
this  writ  of  right,  however  superior  to  any  other,  cannot  be  sued  out  at  any 
distance  of  time.  For  by  the  antient  law  no  seisin  could  be  alleged  by  the  de- 
mandant, but  from  the  time  of  Henry  the  First  ;(A)  by  the  statute  of  Merton, 
20  Hen.  III.  c.  8,  from  the  time  of  Henry  the  Second ;  by  the  statute  of  Westm. 
1,  3  Fidward  I.  c.  39,  from  the  time  of  Kichard  the  First ;  and  now,  by  statute 
32  Henry  YIII.  c.  2,  seisin  in  a  writ  of  right  shall  be  within  sixty  years.  So 
that  the  possession  of  lands  in  fee-simple  uninterruptedly,  for  threescore  years, 
is  at  present  a  sufficient  title  against  all  the  world ;  and  cannot  be  impeached 
by  any  dormant  claim  whatsoever." 

I  have  now  gone  through  the  several  species  of  injury  by  ouster  and  dispos- 
session of  the  freehold,  with  the  remedies  applicable  to  each.  In  considering 
which  I  have  been  unavoidably  led  to  touch  upon  such  obsolete  and  abstruse 
learning,  as  it  lies  intermixed  with,  and  alone  can  explain  the  reason  cf,  those 
parts  of  the  law  which  are  now  more  generally  in  use.  For,  without  contem- 
plating the  whole  fabric  together,  it  is  impossible  to  form  any  clear  idea  of  the 
meaning  and  connection  of  those  disjointed  parts  which  still  form  a  considerable 
branch  of  the  modern  law ;  such  as  the  doctrine  of  entries  and  remitter,  the 
levying;  of  fines,  and  the  suffering  of  common  recoveries.  Neither  indeed  is  any 
oonsidorable  part  of  that,  which  I  have  selected  in  this  chapter  from  among  the 
venerable  monuments  of  our  ancestors,  so  ^absolutely  antiquated  as  to  rucioT 
be  out  of  force,  though  the  whole  is  certainly  out  of  use:  there  being  ^ 
but  a  very  few  instances  for  more  than  a  century  past  of  prosecuting  any  reaS 
action  for  land  by  writ  of  entryf  assise,  formedon,  writ  of  right,  or  otherwise. 
The  forme  are  indeed  preserved  in  the  practice  of  common  recoveries  3  but  they 
are  forms  and  nothing  else ;  for  which  the  very  clerks  that  pass  them  are  seldom 
capable  to  assign  the  reason.  But  the  title  of  lands  is  now  usually  tried  in 
aetious  of  ejectment  or  trespass;  of  which  in  the  following  chapters.* 

(*)  GUdt.  1. 2,  c.  8.    Co.Utt.114. 

N.  P.  657 ;  and  see  the  precedents  and  notes,  3  Chitty  on  PL  4th  ed.  1355  to  1390.— 

CtalTTT. 

"  This  is  far  from  being  universally  true ;  for  an  uninterrupted  possession  for  sixty 
years  will  not  create  a  title  where  the  claimant  or  demandant  had  no  right  to  enter 
within  that  time;  as  where  an  estate  in  tail,  for  life,  or  for  years  continues  above  sixty 
years,  still  the  reversioner  may  enter  and  recover  the  estate ;  the  possession  must  be 
adverse,  and  lord  Coke  says,  "  It  has  been  resolved  that  although  a  man  has  been  out 
of  possession  of  kmd  for  sixty  years,  yet  if  his  entry  is  not  tolled  he  may  enter  and 
bring  any  action  of  his  own  possession ;  and  if  his  entry  be  oongeable,  and  he  enter,  he 
m^  have  an  action  of  his  own  possession.''    4  Co.  11,  b. — Christian. 

*  All  the  real  actions  which  have  been  mentioned  in  this  chapter,  and  all  others 
whatsoever,  with  the  exceptions  of  the  writ  of  ri^fhi  qf  dower ^  the  writ  of  dower  unde  nihU 
habet,  and  writ  of  quars  impedit,  have  been  abolished ;  and  the  title  to  lands  is  now  a.Wvf 
tried,  as  it  was  uiuaUy  in  the  time  of  Blackstone,  by  an  action  of  ^ectmeni  or  of  treapau. 

—Stxwabt. 

1S6 
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CHAPTER  XI. 

OF  DISPOSSESSION,  OR  OUSTRB,  OF  CHATTELS  BEAL. 

*198 1  ^Haying  in  the  preceding  chapter  considered  with  some  attention  the 
-'  Boveral  species  of  injuiy  by  dispossession  or  oaster  of  the  freehold^  to- 
gether with  the  regular  and  well-connected  scheme  of  remedies  by  actions  real, 
which  are  given  to  the  subject  by  the  common  law,  either  to  recover  the  poa 
session  only,  or  else  to  recover  at  once  the  possession,  and  also  to  establish  tho 
right  of  property ;  the  method  which  I  there  marked  out  leads  me  next  to  ccn* 
aider  injuries  by  ouster  of  chattels  real;  that  is,  by  amoving  the  possession  of 
the  tenant  from  an  estate  by  statute-merchant,  statute-fitaple,  recognizance  in 
the  nature  of  it,  or  elegit;  or  from  an  estate  for  years. 

I.  Ouster,  or  amotion  of  possession,  from  estates  held  by  statute,  recognizance, 
or  deffit,  is  only  liable  to  happen  by  a  species  of  disseisin,  or  turning  out  of  the 
legal  proprietor,  before  his  estate  is  determined  bv  raising  the  sum  for  which  it 
is  given  him  in  pledge.  And  for  such  ouster,  though  the  estate  be  merely  a  chattel 
interest,  the  owner  shall  have  the  same  remedy  as  for  an  injury  to  a  freehold; 
▼ijs.,  by  assise  of  novel  dmeisin.{a)  But  this  depends  upon  the  several  statutea 
*ld91  which  ^create  these  respective  intere8ts,(6)  and  which  expressly  provide 
^  and  allow  this  remedy  in  case  of  dispossession.  Upon  which  account  it 
IB  that  Sir  Edward  Coke  observes,(c)  that  these  tenants  are  said  to  hold  their 
estates  ut  Uberum  tenemerUum,  until  their  debts  are  paid :  because  by  the  statutes 
they  shall  have  an  assize,  as  tenants  of  the  freehold  shall  have ;  and  in  that 
respect  they  have  the  similitude  of  a  freehold.(<iy 

n.  As  for  ouster,  or  amotion  of  possession,  from  an  estate  for  years;  this  hap- 
pens only  b^  a  like  kind  of  disseisin,  ejection,  or  turning  out,  of  the  tenant  from 
the  occupation  of  the  land  durihg  the  continuance  of  his  term.  For  this  injury 
the  law  nos  provided  him  with  two  remedies,  according  to  the  circumstances 
and  situation  of  the  wron^-doer:  the  writ  of  ejectione  firmce ;  which  lies  aeainst 
any  one,  the  lessor,  reversioner,  remainder-man,  or  any  stranger,  who  is  himself 
the  wron^-doer  and  has  committed  the  injury  complained  of;  and  the  writ  of 
^[uare  ejeat  infra  terminum,  which  lies  not  against  the  wrong-doer  or  ejector  him- 
self, but  his  feofiee  or  other  person  claiming  under  him.  These  are  mixed 
actions,  somewhat  between  real  and  personal:  for  therein  are  two  things 
recovered,  as  well  restitution  of  the  term  of  years,  as  damages  for  the  ouster 
or  wrong. 

1.  A  writ  then  of  ejectione  ftrmce,  or  action  of  trespass  in  qedment,*  licth  where 

(•)  F.  N.  B.  178.  (•)  I  Inst  tt. 

(»)  6tat.  W««tm.2.  18  Edw.  I.e.18.  BtaiLdtmercatorihu,  lA  See  book  U.  ch.  10. 

ar  Jftdw.  III.  0. 9.   Stat  23  Hen.  VIII.  e.  8,  {  9. 

*  The  a8«ze  of  novel  disselBin,  as  we  have  seen  in  the  notes  to  the  last  chapter,  b  now 
abolished.  These  tenants  therefore  have  the  same  remedy  for  the  ouster  of  their 
possession  as  the  tenant  of  the  freehold, — an  ejectment. — Stewart. 

'  See,  in  general,  Adams  on  ]^ectment.  Tidd  Prac.  8  ed.  518,  &e.  Bunington  on 
^ectment,  by  Ballatine.    Com.  Dig.  ^'ectment.    1  Chitty  on  PI.  4  ed.  172. 

In  general,  ejectment  will  lie  to  recover  possession  of  any  thing  whereon  an  entry 
can  be  made,  and  whereof  the  sheriff  can  deliver  possession.  But  an  eiectment  can- 
not be  maintained  for  a  close,  (11  Rep.  55.  Godb.  53,)  a  manor,  without  describing  the 
quantity  of  land  therein,  (Latch.  61.  Lutw.  Rep.  301.  Hetl.  146,)  a  messuage  ana  tene- 
ment, (1  East.  441.  Stra.  834;)  but  after  verdict  (even  pending  a  rule  to  arrest  the  judg- 
ment on  this  ground)  the  court  will  give  leave  to  enter  the  verdict  according  to  the 
judge's  notes  for  the  messuage  only,  (8  East,  357  ;)  nor  a  messuage  or  tenement,  (3  Wils. 
523,)  nor  a  messuage  situate  in  the  parishes  of  A.  and  'B,,  or  one  of  them,  (7  Mod.  457,)  nor 
for  things  *^hat  lie  merely  in  grant,  not  capable  of  being  delivered  in  execution,  as  an 
advowson,  common  in  gross,  (Cro.  Jac.  146 J  a  piscary,  lb.  Cro.  Car.  492.  8  Mod.  277. 
1  Brownl.  142.  Contra,  per  Ashurst,  J.,  1  T.  R.  361.  And  where  the  owner  of  the  fee 
by  indenture  granted  to  A.  free  liberty  to  dig  for  tin,  and  all  other  metals,  throughout 
sertain  lands  there'  *  described,  and  the  use  of  all  water,  water-courses,  and  to  make 
IM 
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hindfi  or  tenements  are  let  for  a  term  of  years ;  and  afterwards  the  lessor,  rever- 
aioner,  remainder-man,  or  any  stranger,  doth  eject  or  oast  the  lessee  of  his 
term.(6)  In  this  case  he  shall  have  his  writ  of  ejection  to  call  the  defendant  to 
answer  for  entering  on  the  lands  so  demised  to  the  plaintiff  for  a  term  that  is 
not  yet  expired,  and  ejecting  him.(/)  And  by  this  writ  the  plaintiff  shall 
recover  back  his  term,  or  the  remainder  of  it,  with  damages. 

*Since  the  disuse  of  real  actions,  this  mixed  proceeding  is  become  the    t^coaa 
common  method  of  trying  the  title  to  lands  or  tenements.    It  may  not    ^ 
therefore  be  improper  to  delineate,  with  some  degree  of  minuteness,  its  history, 
the  manner  of  its  process,  and  the  principles  whereon  it  is  grounded. 

We  have  before  seen,(^)  that  the  writ  of  covenant,  for  breach  of  the  contract 
contained  in  the  lease  for  years,  was  antiently  the  only  specific  remedy  fo« 
recovering  against  the  lessor  a  term  from  which  he  had  ejected  his  lessee,  to- 
gether with  damages  for  the  ouster.  But  if  the  lessee  was  ejected  by  a  stranger, 
claiming  under  a  title  superior(A)  to  that  of  the  lessor,  or  by  a  grantee  of  tho 
reversion,  (who  might  at  any  time  by  a  common  recovery  have  destroyed  the 
term,)(t)  though  the  lessee  might  still  maintain  an  action  of  covenant  against 
the  lessor  for  non-performance  of  his  contract  or  lease,  yet  he  could  not  by  any 
means  recover  the  term  itself.  If  the  ouster  was  committed  by  a  mere  btranger^ 
without  any  title  to  the  land,  the  lessor  might  indeed  by  a  real  action  recover 
possession  of  the  freehold,  but  the  lessee  had  no  other  remedy  against  the  ejector 
out  in  damages,  by  a  writ  of  ejectione  ftrmoB,  for  the  trespass  committed  in  ejecting 
him  from  his  farm.(A:)  But  afterwards,  when  the  couiiis  of  equity  began  to 
oblige  the  ejector  to  make  a  specific  restitution  of  the  land  to  the  party  iinme- 
diately  injured,  the  courts  of  law  also  adopted  the  same  method  of  doing  com- 
plete justice ;  and,  in  the  prosecution  of  a  writ  of  ejectment,  introduced  a  species 
of  remedy  not  warranted  by  the  original  writ  nor  prayed  by  iJie  declaration^ 
(which  are  ""calculated  for  (images  merely,  and  are  silent  as  to  any  re-  r^oQl 
stitntion,)  viz.,  a  judgment  to  recover  the  term,  and  a  writ  of  possession  ^ 
thereupon.(2)  This  method  seems  to  have  been  settled  as  early  as  the  reign  of 
Edward  Iy.;(m)  though  it  hath  been  said(n^  to  have  first  begun  under  Henry 
YII.,  because  it  probably  was  then  first  apphed  to  its  present  principal  use,  that 
of  trying  the  title  to  the  land. 

The  better  to  apprehend  the  contrivance  whereby  this  end  is  effected,  wo 
must  recollect  that  the  remedy  by  ejectment  is  in  its  original  an  action  brought 
by  one  who  hath  a  lease  for  yeara,  to  repair  the  injury  done  him  by  disposses- 
sion. In  order  therefore  to  convert  it  into  a  method  of  trying  titles  to  the  free- 
hold, it  is  first  necessary  that  the  claimant  do  take  possession  of  the  lands,  to 
empower  him  to  constitute  a  lessee  for  years,  that  may  be  capable  of  receiving 
this  injury  of  dispossession.  For  it  would  be  an  offence,  called  in  our  law  mean" 
tenance,  Tof  which  in  the  next  book,)  to  convey  a  title  to  another,  when  the 
grantor  is  not  in  possession  of  the  land ;  and  indeed  it  was  doubted  at  first, 
whether  this  occasional  possession,  taken  merely  for  the  purpose  of  conveying 
the  title,  excused  the  lessor  from  the  legal  guilt  of  maintenance.(o)    When 

Q  9.  V.  B.  220.  ouMte  par  $on  letfor,  hri^e  de  oootnafd;  ti  ii  par  ltM4e  tm 

\f)  Sm  Appendix,  Now  II.  { 1*  grants  d§  mtrtion,  hri^  de  oovmunU  wrtm$  ion  le$»ar,  ^ 

(#)  See  paoe  167.  oowitera  eaptcwl  ooumi^  Iw.    Vits.  iJ)r.  Ut.  <^  frm  % 

S)  V.  N.  B.  146.  Bee  Bract  I.  4,  Ir.  1,  c.  86. 

I  Bee  book  li.  ch.  9.  (<)  See  Append.  No.  II.  f  4^  pnpe  Jin. 

(*)P.<V  Ble.  II.    J^feoUmu  Jh-iim  nfeat  que  «m  aaUrn  de  C*)?  Bdw.  IV.  6.    Par  FMcAix;  H  home  pert  ^feeUorn 

tre^tus  em  eon  nature,  el  le  pUnnt^  ne  reeovera  eon  terme  Jirmau  le  piauUiff  reeooera  mm  terme  md  eet  arere,  n'  Wm 

4M  ett  a  veatr,  nitnt  pbu  que  en  tretpasM  home  reeovera  eome  in  quart  ^feeit  if^fra  terminum :  a,  ti  nul  eoU  arrer% 

damagee  pntr  treeepaee  nlent  fixit,  me*  a  feeer ;  mee  Q  co«»-  donquet  toed  in  daamagee.    Bro.  Afar.  tit.  ^uare  ^jecU  in^fra 

vient  a  tuer  par  adbUm  de  covenatU  al  eomen  taw  a  reooverer  terminum,  6. 


ton  terme:  quod  tola  curia  eoneessiL    M  per  Belknap,  la        (•)  F.  N.  B.220. 

ecmen  leg  eA,  Ion  home  eet  ouste  de  ten  terme  par  eetranger,        (•)  I  (%.  Bep.  Append.  89. 

fl  oeerw  ^jeetiane  Jbnmm  vereue  eett^  quetujf  euete ;  ettU  toU 

adits,  Ac.  reserring  to  himself  liberty  to  drive  any  new  adit  and  to  earry  any  new 
wateiNOoarse  over  the  premises  granted,  habendum  for  twenty-one  years,  with  right  of 
re-ontry  for  breach  of  covenants,  this  deed,  it  was  held,  did  not  amount  to  a  lease,  but 
contained  a  mere  license  to  dig,  ftc.,  and  the  grantee  conld  not  maintain  ejectment  for 
min<«  lying  within  the  limits  of  the  set  but  not  connected  with  the  workings  of  the 
•  %ntee.    2  B.  &  A.  724.— Chittt. 

isr 
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therefore  a  ^orson,  "who  hath  right  of  entry  into  lands,  determines  to  acquire 
that  posBession,  which  is  wrongtully  withheld  by  the  present  tenant,  he  makes 
(as  by  law  he  may)  a  formal  entry  on  the  premises ;  and  being  so  in  the  pos- 
session of  the  soil;  he  there,  upon  the  land,  seals  and  delivers  a  lease  for  years 
to  some  third  person  or  lessee :  and,  having  thus  given  him  entry,  leaves  him  in 
possession  of  the  premises.  This  lessee  is  to  stay  upon  the  land  till  the  prior 
tenant,  or  he  who  nad  the  previous  possession,  enters  thereon  afresh  and  ousts 
him;  or  till  some  other  person  (either  by  accident  or  by  agreement  beforehand) 
*2021     ^^^^^  upon  the  land,  and  turns  him  *OQt  or  ejects  him.    For  this  injury 

•1  the  lessee  is  entitled  to  his  action  of  ejectment  against  the  tenant,  or 
this  casual  ejector,  whichever  it  was  that  ousted  him,  to  recover  back  his  term 
and  damages.  But  where  this  action  is  brought  against  such  a  casual  ejector  as 
is  before  mentioned,  and  not  against  the  very  tenant  in  possession,  the  court 
will  not  suifer  the  tenant  to  lose  his  possession  withoat  any  opportunity  to 
defend  it.  Wherefore  it  is  a  standing  rule,  that  no  plaintiff  shall  proceed  in 
ejectment  to  recover  land  against  a  casual  ejector,  without  notice  given  to  the 
tenant  in  possession,  (if  any  there  be,)  and  making  him  a  defendant  if  he  pleases. 
And,  in  order  to  maintain  the  action,  the  plaintiff  mast,  in  case  of  any  defence, 
make  out  four  points  before  the  court;  viz.,  title,  lease,  entry,  and  ouster.  First, 
he  must  show  a  good  title  in  his  lessor,  which  brings  the  matter  of  right  entirely 
before  the  court ;  then,  that  the  lessor,  being  seised  or  possessed  by  virtue  of 
such  title,  did  make  him  the  lease  for  the  present  term ;  thirdly,  that  he,  the 
lessee  or  plaintiff,  did  enter  or  take  possession  in  consequence  of  such  lease ;  and 
then,  lastly,  that  the  defendant  ousted  or  ejected  him.  Whereupon  he  shall 
have  judgment  to  recover  his  term  and  damages ;  and  shall,  in  consequence 
have  a  U)rit  of  possession,  which  the  sheriff  is  to  execute  by  delivering  him  the 
undisturbed  and  peaceable  possession  of  his  term. 

This  is  the  regular  method  of  bringing  an  action  of  ejectment,  in  which  the 
title  of  the  lessor  comes  collaterally  and  incidentally  before  the  coui't,  in  order 
to  show  the  injury  done  to  the  lessee  by  this  ouster.  This  method  must  be  still 
continued  in  due  form  and  strictness,  save  only  as  to  the  notice  to  the  tenant, 
whenever  the  possession  is  vacant,  or  there  is  no  actual  occupant  of  the  pre- 
mises ;  and  also  in  some  other  cases.*  But,  as  much  trouble  ana  formality  were 
found  to  attend  the  actual  making  of  the  lease,  entry,  and  ouster,  a  new  and  more 
easy  method  of  trying  titles  by  writ  of  ejectment,  where  there  is  any  actual 
tenant  or  occupier  of  the  premises  in  dispute,  was  invented  somewhat  more 
than  a  century  b^o,  by  the  lord  chief  justice  Bolle,(^)  who  then  sat  in  the  court 
*20S1    ^^  y^PP^  bench ;  so  called  dunng  the  exile  of  king  Charles  the  ^Second. 

•1  This  new  method  entirely  depends  upon  a  string  of  legal  fictions ;  no 
actual  lease  is  made,  no  actual  entry  by  the  plaintiff,  no  actu^  ouster  by  the 
defendant;  but  all  are  merely  ideal,  for  the  sole  purpose  of  trying  the  title.* 

0»)  8C7L  PTMSt.  Reg.  106,  edit  1607. 

*  When  the  remedy  by  ^'ectment  is  pursued  in  an  inferior  court,  the  fictions  of  the 
modem  system  are  not  applicable ;  for  inferior  courts  have  not  the  power  of  framins 
rules  for  confessing  lease,  entry,  and  ouster,  nor  the  means,  if  suoh  rules  were  entered 
•nto,  of  enforcing  obedience  to  them.  1  Keb.  690,  795.  Gilb.  Eject.  38.  Adams  on 
EJject.  173.  If  the  rule  requiring  service  of  notice  upon  the  tenant  in  possession  cannot 
be  observed  on  account  of  his  having  quitted,  and  his  place  of  residence  is  unknown, 
f2  Stra.  1064.  4  T.  B.  464,)  the  claimant  must  resort  to  the  ancient  practice,  (Ad. 
£jject.  181,)  except  in  particular  cases,  provided  for  by  the  4  Geo.  II.  c.  28,  11  Geo.  II. 
o.  19,  and  67  Geo.  III.  c.  62.— Chittt. 

^  All  actual  entry  is  necessary  to  avoid  a  fine  levied  with  proclamations,  according  to 
the  statute  4  Hen.  YII.  o.  24,  (see  book  2,  p.  352 ;)  and  the  demise  laid  in  the  eject- 
ment must  be  subsequent  to  the  entry ;  but  that  is  the  only  case  in  which  an  actual 
entry  is  required,  (2  Stra.  1086.  Doug.  468.  1  T.  R.  741.  4  Bro.  P.  C.  363.  3  Burr. 
1896.  7  T.  R.  433.  1  Prest.  Cony.  207.  9  £ast,  17 ;)  unless  it  is  an  ejectment  broueht 
(o  recover  on  a  vacant  possession,  and  not  by  a  landlord  upon  a  right  of  re-entry  under 
the  4  Geo.  II.  o.  28 ;  in  which  case  the  lessor  or  his  attorney  must  actually  seal  a  lease 
apon  the  premises  to  the  plaintiff,  who  must  be  ^'ected  by  a  real  person.  See  the  mode 
tn  proceeding,  2  C^ol"^pt.  Prac.  198. — Christian. 
U6 
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To  this  end,  in  the  proceedings(^)  a  lease  for  a  term  of  years  is  staled  to  have 
been  made,  by  him  who  claims  title,  to  the  plaintiff  who  brings  the  action^  as  by 
John  Eogers  to  Bichard  Smith,  which  plaintiff  oaght  to  be  some  real  person, 
and  not  merely  an  ideal  Petitions  one  who  hath  no  existence,  as  is  frequently 
though  unwan'antably  practised  ;(r^*  it  is  also  stated  that  Smith  the  lessee  en< 
tered ;  and  that  the  defendant  William  Stiles,  who  is  called  the  casual  ejector^ 
ousted  him ;  for  which  ouster  he  brings  this  action.  As  soon  as  this  action  is 
brought,  and  the  complaint  ibliy  stated  in  the  declaration,^^)  Stiles,  the  casual 
ejector,  or  defendant,  sends  a  written  notice  to  the  tenant  in  possession  of  the 
lands,  as  George  Saunders,  informing  him  of  the  action  brought  by  Eichard 
Smith,  and  transmitting  him  a  copy  of  the  declaration ;  withal  assuring  him  that 
he,  Stiles  the  defendant,  has  no  title  at  all  to  the  premises,  and  shall  make  no 
defence ;  and  therefore  advising  the  tenant  to  appear  in  court  and  defend  his 
own  title :  otherwise  he,  the  casual  ejector,  will  suffer  judgment  to  be  had  against 
him ;  and  thereby  the  actual  tenant  Saunders  will  inevitably  be  turned  out  of 
possession. ^Q  On  receipt  of  this  friendlv  caution,  if  the  tenant  in  possession 
does  not  within  a  limited  time  apply  to  the  court  to  be  admitted  a  defendant  in 
the  stead  of  Stiles,  he  is  supposed  to  have  no  right  at  all;  and,  upon  judgment 
being  had  against  Stiles  the  casual  ejector,  Saunders  the  real  tenant  will  be 
turned  out  of  possession  by  the  sheriff. 

But,  if  the  tenant  in  possession  applies  to  be  made  a  defendant,  it  is  allowed 
him  upon  this  condition ;  that  he  enter  into  a  rule  of  court (v)  to  confess,  at  the 
trial  of  the  cause,  three  of  the  four  requisites  for  the  maintenance  of  the  plain- 
tiffs action ;  viz.,  the  lease  of  Bogers  the  lessor,  the  entry  of  Smith  *the  r«204 
plaintiff,  and  his  ouster  by  Saunders  himself,  now  made  the  defendant  ^ 
mstead  of  Stiles :  which  requisites  being  wholly  fictitious,  should  the  defendant 
put  the  plaintiff  to  prove  them,  he  must  of  course  be  non-suited  for  want  of 
evidence ;  but  by  sucn  stipulated  confession  of  leasty  entry,  and  ouster,  the  trial 
will  now  stand  upon  the  merits  of  the  title  onlv.*  This  done,  the  declaration  is 
altered  by  inserting  the  name  of  George  Saunders  instead  of  William  Stiles,  and 
the  cause  goes  down  to  trial  under  the  name  of  Smith,  (the  plaintiff,)  on  the 
demise  of  Kogers,  Tthe  lessor,)  against  Saunders,  the  new  defendant.  And 
therein  the  lessor  or  the  plaintiff  is  bound  to  make  out  a  clear  title ;  otherwise 
his  fictitious  lessee  cannot  obtain  judgmetit  to  have  possession  of  the  land  for 
the  term  supposed  to  be  granted.'    But,  if  the  lessor  makes  out  his  title  in  a 

(f )  S«e  Append.  No.  U.  ji  1, 2.  («)  Ibid. 

(>') «  Mod.  309.  (•)n)ld.28. 

(•>  Append.  No.  II.  {  2. 

*  The  practice  was  reprobated,  because  it  was  considered  that  it  provided  no  responsi 
biliiy  fo*  costs  in  case  the  defendant  succeeded.    But  this  objection  is  now  obviated  bv 
its  being  always  part  of  the  consent  rule  that  in  such  case  the  lessor  of  the  plaintiff  wiu 
pay  the  costs,  and  an  attachment  will  lie  against  him  for  disobedience  of  this  as  of 
every  other  rule  of  court.     Adams  on  £|ject.  235,  298.— Ohittv. 

*  It  has  been  determined  that  no  ^eotment  can  be  maintained  where  the  lessor  of 
the  plaintifi'  has  not  a  legal  right  of  entry ;  and  the  heir  at  law  was  barred  from  re- 
oovering  in  ejectment  where  there  was  an  unsatisfied  term  raised  for  the  purpose  of 
securing  an  annuity,  though  the  heir  claimed  the  estate  sul^ject  to  that  charge.  But  a 
satisfied  term  may  be  presumed  to  be  surrendered.  2  T.  R.  695.  1  T.  R.  758.  In  Doe 
on  the  demise  of  Bowerman  v«.  Syboum,  7  T.  R.  2,  lord  Kenyon  declared  that  in  all 
oases  where  trustees  ought  to  convey  to  the  beneficial  owner  he  would  leave  it  to  the 
jury  to  presume,  where  such  a  presumption  might  reasonably  be  made,  that  they  had 
conveyed  acxsordingly,  in  order  to  prevent  a  just  title  firom  being  defeated  by  a  matter 
of  form.  But  if  such  a  presumption  cannot  be  made,  he  who  has  only  the  equitable 
estate  cannot  recover  in  ejectment.  Jones  vs.  Jones,  7  T.  R.  46.  The  doctrine  re- 
specting the  presumption  of  a  surrender  of  a  term,  though  assioned  to  attend  the  inherit^ 
ance,  still  prevails.  2  B.  &  A.  710,  782.  3  Bar.  &  Ores.  616 ;  but  see  Kr.  Sugden'n 
able  essay  on  the  subject  of  presuming  the  surrender  of  a  term.  A  person  who  claims 
under  an  elegit  sued  out  against  the  landlord  cannot  recover  in  ^ectment  against  the 
tenant  whose  lease  was  granted  prior  to  the  plaintiff 's  judgment.  8  T.  R.  2.— OHRisTiAsr. 

'  Before  the  following  rules  it  was  necessary  for  lessor  of  plaintiff  to  prove  on  the  trial 
the  defendant's  possession  of  the  premises  in  question,  although  the  defendant  had 
entered  into  the  general  consent  rule,  to  confess  lease,  entry,  and  ouster.  7  T.  R.  327 
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satisfactory  manner,  then  jildgment  and  a  wnt  of  possession  shall  go  for  Biohard 
Smith  the  nominal  plaintiff,  who  by  this  trial  has  proved  the  right  of  John 
Rogers,  his  supposed  lessor.  Yet,  to  prevent  fraudulent  recoveries  of  the  poe* 
session,  by  collusion  with  the  tenant  of  the  land,  all  tenants  are  obliged  by 
statute  11  Greo.  II.  c.  19,  on  pain  of  forfeiting  three  years'  rent,  to  give  notice 
to  their  landlords,  when  served  with  any  declaration  in  ejectment;  and  any 
landlord  may  by  leave  of  the  court  be  made  a  co-defendant  to  the  action,  in  case 
the  tenant  himself  appears  to  it ;  or,  if  he  makes  default,  though  judgment  mus 
be  then  signed  against  the  casual  ejector,  yet  execution  shall  l>e  stayed,  in  case 
the  landlord  applies  to  be  made  a  defendant,  and  enters  into  the  common  rule ; 
a  ri^ht  which  indeed  the  landlord  had,  long  before  the  provision  of  this  statute  ;(v) 
in  like  manner  as  (previous  to  the  statute  of  Westm.  2,  c.  8)  if  in  a  real  action 
the  tenant  of  the  freehold  made  default,  the  remainder-man  or  reversioner  had 
a  right  to  come  in  and  defend  the  possession ;  lest,  if  judgment  were  had  agivinst 
the  tenant,  the  estate  of  those  behind  should  be  turned  to  a  naked  right.(u?)* 
But,  if  the  new  defendants,  whether  landlord  or  tenant,  or  both,  after  entering 
into  the  common  rule,  fail  to  appear  at  the  trial,  and  to  confess  lease,  entry,  and 
*2051  ^^^^^^'  ^^^  plaintiff.  Smith,  must  indeed  be  there  '*'non-suited,  for  want  of 
-'  proving  those  requisites ;  but  judgment  will  in  the  end  be  entered  against 
the  casual  ejector  Stiles ;  for  the  condition  on  which  Saunders,  or  his  landlord, 
was  admitted  a  defendant  is  broken,  and  therefore  the  plaintiff  is  put  again  in 
the  same  situation  as  if  he  never  had  appeared  at  all ;  the  consequence  of  which 
(we  have  seen)  would  have  been,  that  judmient  would  have  been  entered  for  the 
plaintiff,  and  the  sheriff,  by  virtue  of  a  wnt  for  that  purpose,  would  have  turned 
out  Saunders,  and  delivered  possession  to  Smith.  The  same  process  therefore 
as  would  have  been  had,  provided  no  conditional  rule  had  been  ever  made,  must 
now  be  pursued  as  soon  as  the  condition  is  broken.* 

(•)  Btyl.  Pract.  Reg.  108,  111,  266.    7  Mod.  70.    Balk.  257.  (»)Braet<m,  L  6,  e.  10,  { 14. 

But.  1801. 

1  B.  k  P.  573.  But  by  rule  in  King's  Bench,  M.  T.  1820,  it  was  ordered  that  in  every 
action  of  ejectment  the  defendant  shall  specify  in  the  consent  rule  for  what  premises 
he  intends  to  defend,  and  shall  consent  m  such  rule  to  confess  upon  the  trial  that  the 
defendant  (if  he  defends  as  tenant,  or,  in  case  he  defends  as  landlord,  that  his  tenant) 
was,  at  the  time  of  the  service  of  the  declaration,  in  the  possession  of  such  premises ; 
and  that  if  upon  the  trial  the  defendant  shall  not  confess  such  possession,  as  well  as 
lease,  entry,  and  ouster,  whereby  the  plaintiff  shall  not  be  able  further  to  prosecute  his 
suit  against  the  said  defendant,  then  no  costs  shall  be  allowed  for  not  further  prose- 
cuting the  same,  but  the  said  defendant  shall  pay  costs  to  the  plaintiff,  in  that  case  to 
be  taxed.  In  the  following  year  the  same  rule  was  adopted  by  the  court  of  Ck>mmon 
Pleas.    See  2  Brod.  &  Bing.  470.— Ohittt. 

*  A  devisee,  although  he  has  never  been  in  possession,  has  been  permitted  to  defend 
as  a  landlord  under  this  statute.    II  Geo.  II.  c.  19.    4  T.  R.  122.— Ohittt. 

*  Where  an  ejectment  is  defended  merely  to  continue  the  possession  of  the  premises 
and  no  defence  is  made  at  the  trial,  the  practice  is  for  the  crier  of  the  court,  first,  tc 
call  the  defendant  to  confess  lease,  entry,  and  ouster,  and  then  the  plaintiff,  as  in  othei 
eases  of  nonsuits,  to  come  forth,  or  he  will  lose  his  writ  of  nisi  prius.  Though  in  ihi> 
case  the  judgment  is  eiven  against  the  casual  ejector,  yet  the  costs  are  taxed  as  in  othei 
'sases,  and  if  the  real  defendant  refuses  to  pay  them  the  court  will  grant  an  attachment 
gainst  him.  Salk.  259.  In  like  manner,  if  there  be  a  verdict  for  the  defendant,  or  the 
nominal  plaintiff  be  non-suited  without  the  default  of  the  defendant,  the  defendant  must 
tax  his  costs  and  sue  out  a  writ  of  execution  against  the  nominal  plaintiff;  and  if,  upon 
wrving  the  lessor  of  the  plaintiff  with  his  writ  and  a  copy  of  the  rule  to  confess  lease, 
^ntry,  and  ouster,  the  lessor  of  the  plaintiff  does  not  pav  the  costs,  the  court  will  grant 
an  attachment  against  him.  2  Oromp.  Pract.  214.  In  ejectment  the  unsuocesp'ul  party 
may  re-try  the  same  q^uestion  as  often  as  he  pleases  without  the  leave  of  the  court ;  for  by 
making  a  fresh  demise  to  another  nominal  character,  it  becomes  the  action  of  a  new 
plaintiff  upon  another  right,  and  the  courts  of  law  cannot  any  fHirther  prevent  this  repe 
tition  of  the  action  than  by  ordering  the  proceedings  in  one  ejectment  to  be  stayed  til. 
the  costs  of  a  former  ejectment,  though  brought  in  another  court,  be  discharged.  2  Bla. 
Bep.  1158.  Barnes,  13o.  But  a  court  of  equity,  in  some  instances  where  there  have  been 
several  trials  in  ejectment  for  the  samepremises,  though  the  title  was  entirely  legal,  hafc 
granted  a  perpetual  injunction.    1  P.  Wms.  672. — Christian. 

Kew  proceraingB  for  the  recovery  of  land  have  been  created  by  the  Common- Law- 
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The  damages  reeovered  in  these  actions^  thongb  fi>rmerl7  their  only  lalant, 
are  now  asuallj  (.since  the  title  has  been  considered  as  the  principal  question) 
yery  SBiail  and  inadequate,  amounting  commonly  to  one  shilling,  or  some  ot^er 
trivial  sum.  In  order  therefore  to  complete  the  remedy  when  the  possession 
has  been  long  detained  from  him  that  hath  the  right  to  it,  an  action  of  trespass 
also  lies,  afber  a  recovery  in  ejectment,  to  recover  the  mesne  profits  which  the 
tenant  in  possession  has  wrongfully  received.'^  Which  action  may  be  brought 
in  the  name  of  either  the  nominal  plaintiff  in  the  ejectment,  or  his  lessor, 
against  the  tenant  in  possession,  whether  he  be  made  party  to  the  ejectment 
or  suffers  judgment  to  go  by  default.(a')  In  this  case  the  judgment  in  eject- 
ment is  conclusive  evidence  against  tne  defendant  for  all  profits  which  have 
accrued  since  the  date  of  the  demise  stated  in  the  former  declaration  of  the 
plaintiff;  Ynt  if  the  plaintiff  sues  for  any  antecedent  profits  the  defendant  may 
make  a  new  defence." 

(•)  4  Bwr.  608. 

Procedure  Act,  1852,  and  tlie  former  action  of  ^ectment  has  given  place  altogether  to 
this  new  procedure. 

The  form  of  action  which  has  been  abolished  was  valuable  in  this  respect^ — that  it 
allowed  no  questions  to  be  raised  except  that  of  title.  If  the  person  who  bi*ought  the 
action  had  a  right  to  possession,  he  was  entitled  to  recover,  witnout  regard  to  whether 
tiie  person  in  possession  or  who  took  defence  to  the  action  had  ousted  him  or  not.  The 
new  action  is  also  an  action  for  recovery  oC  the  land,  without  regard  to  any  other  claim 
which  may  exist  between  the  parties. 

An  action  of  ejectment  is  now  commenced  by  the  issue  of  a  writ  directed  to  the  peraont 
in  possession  by  name,  and  to  all  persons  entitled  to  defend  the  possession  of  the  pro* 
perty  claimed,  which  property  must  be  described  in  the  writ  with  reasonable  certainty. 

The  writ  must  state  the  names  of  all  the  persons  in  whom  the  title  is  alleged  to  be ; 
and  it  commands  the  persons  to  whom  it  is  directed  to  appear,  within  sixteen  days  after 
service  in  the  court  from  which  it  issued,  to  defend  the  possession  of  the  property  sued 
for,  or  such  part  thereof  as  they  may  think  fit.  It  must  also  contain  a  notice  that  in 
de&ult  of  appearance  they  will  be  turned  out  of  possession.  —Stewart. 

It  has  not  been  deemed  necessary  to  pursue  the  new  procedure  further  than  is  con* 
laine«i  in  the  foregoing  extract.  The  action  has  been  divested  of  its  cumbrous  fictions, 
and  all  the  ends  of  real  justice  are  attained  by  a  simple  and- intelligible  process.  Many 
ef  the  United  States  had  long  preceded  England  in  this  valuable  reform ;  but  several 
still  continue  to  employ  the  ancient  form ;  and  in  the  circuit  courts  of  the  United  States, 
m  those  States  in  which  it  was  in  use  when  those  courts  were  established,  it  is  still  em- 
ployed.— Sharswood. 

^  But  with  reference  to  mesne  profits  accru^  up  to  the  day  of  the  verdict,  and  in  cases 
where  the  tenancy  existed  under  lease  or  agreement,  resort  to  this  separate  action  is 
superseded  by  sect.  2  of  stat.  1  Geo.  IV.  c.  87,  which  enacts,  "  Wherever  thereafter  it 
•hall  appear  on  the  trial  of  any  ejectment,  at  the  suit  of  a  landlord  aaainst  a  tenant,  tJiat 
such  tenant  or  his  attorney  hath  been  served  with  due  notice  of  triu,  the  plaintiff  shall 
not  be  non-suited  for  defoult  of  the  defendant's  appearance,  or  of  confession  of  lease, 
entry,  and  ouster;  but  «.he  production  of  the  consent  rule  and  undertaking  of  the 
defendant  shall  in  all  such  cases  be  sufficient  evidence  of  lease,  entry,  and  ouster;  and 
the  judge  before  whom  such  cause  shall  come  on  to  be  tried  shall,  whether  the  defendant 
shall  appear  upon  such  trial  or  not,  permit  the  plaintiff  on  the  trial,  after  proof  of  his 
right  to  recover  possession  of  the  whole  or  of  any  part  of  the  premises  mentioned  in  the 
declaration,  to  go  into  evidence  of  the  mesne  profits  thereof  which  shall  or  might  have 
accrued  from  the  day  of  the  expiration  or  determination  of  the  tenant's  interest  in  the 
tame  dk>wn  to  the  time  of  the  verdict  given  in  the  cause,  or  to  some  preceding  day,  to 
be  specially  mentioned  therein ;  and  the  jury  on  the  trial  finding  for  the  plaintiff  shall 
in  such  case  give  their  verdict  upon  the  whole  matter,  both  as  to  the  recovery  of  the 
whole  or  any  part  of  the  premises,  and  also  as  to  the  amount  of  the  damages  to  be  paid 
for  such  mesne  profits.  The  said  act  not  to  bar  the  landl<Hxl  from  bringing  trespass  for 
the  mesne  profits  to  accrue  from  the  verdict  or  the  day  so  specified  therein  down  to  tb« 
day  of  the  aelivery  of  possession  of  the  premises  recovered  m  the  ^^tment.'' — GHrrxT. 

^  The  defendant  may  plettd  the  statute  of  limitations,  and  by  that  means  protect  him* 
self  firom  the  payment  of  all  mesne  profits  except  those  which  have  accrued  within  the 
last  six  years.   Bull.  N.  P.  88.-^nRisTiAN. 

The  common  remedy  by  ejectment  is  generally  treated  as  a  mixed  action,  the  party 

interested  thereby  recovering  his  eaiaie  and  damage*  for  the  ouster ;  but  as  those  damages 

are  nominal,  and  the  claimant  must  in  order  to  recover  the  intermediate  profits  resort 

io  an  action  of  trespass,  suck  actioE.  of  eiectment  is  in  substance  merely  for  the  recovery 
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Such  is  the  modern  way  of  obliquely  bringing  in  question  the  title  to  lands 
and  tenements,  in  order  to  try  it  in  this  collateral  manner ;  a  method  which  is 
now  universally  adopted  in  almost  every  case.  It  is  founded  on  the  same  prin- 
f^iple  as  the  antient  writs  of  assize,  being  calculated  to  try  the  mere  possessory 
*2061  ^^^^^  ^  ^^  estate;  and  hath  succeeded  to  those  real  actions,  *as  being 
-<  infinitely  more  convenient  for  attaining  the  end  of  justice ;  because,  the 
form  of  the  proceeding  being  entirely  fictitious,  it  is  wholly  in  the  power  of  the 

of  the  estate.    But  in  one  instance,  in  favour  of  landlords,  a  remedy  by  ^'ectment  is 

fiven  nearly  resembling  the  ancient  and  mixed  action ;  for  it  is  enaoted  by  1  Geo.  IV.  a 
7,  that  upon  refusal  by  a  late  tenant  to  deliver  up  possession  upon  the  expiration  of  his 
U^nancy  by  lease  or  torUten  agreement,  and  after  lawful  demand  in  writing,  the  landlord , 
on  bringing  an  ejectment,  may  address  a  notice  at  the  foot  of  the  declaration  to  the 
tenant,  requiring  him  to  appear  in  court  on  the  first  day  of  the  next  term,  or  if  in  Wales, 
or  the  counties  palatine  of  Chester,  Lancaster,  or  Durham,  on  the  first  day  of  the  assizes, 
or  appearance-day,  there  to  be  made  defendant,  and  to  find  bail ;  or  in  case  of  his  non- 
appearance, upon  production  of  the  lease,  agreement,  &c.  and  the  proper  affidavits  by 
the  landlord,  <Sbc.,  the  court  may  grant  a  rule,  calling  en  the  tenant  to  show  cause  why 
he  should  not,  upon  being  admitted  defendant,  besides  entering  into  the  common  rule, 
undertake,  in  case  a  verdict  should  pass  against  him,  to  give  the  plaintiff  a  judgment,  to 
be  entered  up  against  the  real  defendant  of  the  term  next  preceding  the  trial,  and  also 
why  he  should  not  enter  into  a  recognizance  by  himself  and  two  sufficient  sureties  in  a 
reasonable  sum  (to  be  named)  conditioned  to  pay  the  costs  and  damages  which  shall  be 
recovered  by  the  plaintiff  in  the  action.  Upon  the  rule  being  made  absolute,  if  the 
tenant  do  not  conform,  judgment  to  be  for  the  plaintiff.  The  act  further  provides  that, 
whether  the  defendant  appear  or  not  at  the  trial,  the  plaintiff  may  go  into  proof,  and  the 

i'ury  give  damages  for  mesne  profits  down  to  the  verdict  or  a  day  specified  therein.  See 
Dowl.  &  Ryl.  433.  But  when  the  required  undertaking  is  given,  it  is  provided  that  if 
it  appear  to  the  judge  that  the  finding  of  the  jury  was  contrary  to  the  evidence,  he  may 
order  a  stay  of  execution  till  the  fifth  day  of  the  next  term ;  and  he  is  bound  to  make 
this  order  if  the  defendant  desire  it,  upon  his  undertaking  to  give  security  not  to  com- 
mit any  kind  of  waste,  or  sell  the  crops,  &c.  And  if  the  result  of  the  trial  under  this 
«ct  be  against  the  landlord,  the  tenant  shall  have  judgment  with  double  costs. 

The  statute  1  Geo.  IV.  c.  87  does  not  extend  to  the  case  of  a  lessee  holdins  over  after 
notice  to  quit,  given  by  himself,  where  his  tenancy  has  not  expired  by  the  efmix  of  time. 
L  Dowl.  &  Ryl.  540.  And  where  a  tenant  holds  from  year  to  year,  without  a  lease  or 
agreement  m  toridng,  it  is  not  within  the  first  section  of  the  statute,  (I  Geo.  IV.  c.  87.)  5  B. 
&  A.  770.  But  an  agreement  in  writing,  for  apartments  for  three  months  certain,  comes 
within  the  meaning  of  the  words  of  the  act,  where  the  party  holds  for  any  term,  or 
number  of  years  certain,  or  from  year  to  vear.  5  B.  &  A.  766.  I  Dowl.  &  Ryl.  433.  A 
tenant  being  in  possession,  under  an  agreement  that  the  landlord  should  srant  a  lease 
for  eiffht  years,  and  that  the  tenant  should  pay  40«.  for  every  day  he  held  over,  con- 
tinued to  hold  the  whole  time,  though  the  lease  was  never  granted ;  and,  upon  his  hold- 
ing over,  notice  to  quit  and  demand  of  possession,  with  notice  of  ^ectment,  was  regu- 
larly served.  It  was  held  that  the  tenant  was  not  to  be  treated  as  a  tenant  from  year  to 
year,  and  that  the  demand  of  possession  was  sufficient  notice  within  the  statute,  so  as 
to  entitle  the  plaintiff  to  the  benefit  of  the  undertaking  and  security  required  by  that 
vtatute.    2  Dowl.  <&  Ryl.  565. 

The  rule  nisi,  calling  on  a  tenant  to  enter  into  a  recognizance  under  this  statute,  need 
not  specify  all  the  particulars  thereby  required,  as  the  court  may  mould  the  rule  accord- 
ing to  its  requisites,  upon  showing  cause.  5  B.  &  A.  766.  I  Dowl.  &  Ryl.  433.  The  time 
within  which  the  undertaking  and  security  required  by  the  statute  shall  be  given  is  to 
be  fixed  by  the  court  at  the  time  the  rule  is  granted.  2  Dowl.  &  Ryl.  688.  After  a  rule 
^panted  in  a  cause  entitled  Doe,  &c.  ve.  Roe,  to  which  the  tenant  in  possession  appeared, 
judgment  was  entered  up  and  execution  taken  out  against  the  tenant  by  name,  and  it 
was  hela  not  to  be  irregular.    3  Dowl.  &  Ryl.  230. 

The  court,  on  making  a  rule  absolute  under  this  act  (no  cause  being  shown)  for  the 
tenant's  undertaking  to  give  the  plaintiff  judgment,  to  be  entered  up  against  the  real 
defendant,  and  to  enter  into  a  recognizance  in  a  reasonable  sum  conditioned  to  pay  the 
costs  and  damages  which  should  be  recovered  by  the  plaintiff  in  the  action,  ordered  the 
tenant  to  appear  in  the  next  succeeding  term,  to  find  such  bail  as  was  specified  in  the 
former  rule;  and,  on  no  cause  being  shown  to  that  order,  they  directed  the  rule  for 
entering  up  judgment  for  the  plaintiff  to  be  made  absolute.  The  court  can  only  give  a 
reasonable  sum  lor  the  costs  of  the  action,  and  not  for  the  mesne  profits,  the  amount  of 
▼hich  must  be  ascertained  by  the  prothonotary.  6  Moore,  54.  See  further,  as  to  th« 
proceedings  on  this  statute,  Tidd,  8  ed.  541,  &c. — Chittt. 
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court  to  direct  the  application  of  that  fiction' bo  as  to  prevent  fraud  and  chicane^ 
and  eviscerate  the  very  truth  of  the  title.  The  writ  of  ejectment  and  its 
nominal  parties  (as  was  resolved  by  all  the  jadges)(y)  are  '^ judicially  to 
be  considered  as  the  fictitious  form  of  an  action  really  brought  by  the 
lessor  of  the  plaintiff  against  the  tenant  in  possession :  invented,  under  the 
control  and  power  of  the  court,  for  the  advancement  of  justice  in  many  respects ; 
and  to  force  the  parties  to  go  to  trial  on  the  merits,  without  being  entangled 
in  the  nicety  of  pleadings  on  either  side."" 

But  a  writ  of  ejectment  is  not  an  adequate  means  to  try  the  title  of  all 
estates ;  for  on  those  things  whereon  an  entry  cannot  in  fact  be  made,  no  entrv 
shall  be  supposed  by  any  fiction  of  the  parties.  Therefore  an  ejectment  will 
not  lie  of  an  advo wson,  a  rent,  a  common,  or  other  incorporeal  hereditament  1(2) 
except  for  tithes  in  the  hands  of  lay  appropriators,  by  the  express  purview  of 
statute  32  Hen.  YIII.  c.  7,  which  doctrine  hath  since  been  extended,  by  analogy^ 
to  tithes  in  the  hands  of  the  olerey  :^a)  nor  will  it  lie  in  such  cases  where  the 
entry  of  him  that  hath  the  right  is  taken  away  by  descent,  discontinuance, 
twenty  years'  dispossession,  or  otherwise. 

This  action  of  ejectment  is,  however,  rendered  a  very  easy  and  expeditious 
remedy  to  landlords  whose  tenants  are  in  arrear,  by  statute  4  Geo.  il.  c.  28, 
which  enacts  that  every  landlord  who  hath  by  his  lease  a  right  of  re-entry  in 
case  of  non-payment  of  rent,  when  half  a  year's  rent  is  due  and  nt>  sufScient 
distress  is  to  be  had,  may  serve  a  declaration  in  ejectment  on  his  tenant,  or  fix 
the  same  upon  some  notorious  part  of  the  premises,  which  shall  be  valid  without 
any  formal  re-entry  or  previous  demand  of  rent.  And  a  recovery  in  such 
ejectment  shall  be  final  and  conclusive,  both  in  law  and  equity,  unless  the  rent 
and  all  costs  be  paid  or  tendered  within  six  calendar  months  afterwards." 

(IT)  Mich.  82  Ctoo.  n.  4Barr.608.  (•)  do.  Oar.  301.    2  Lord  Raym.  789. 

(•)  BrownL  120.  Cro.Gw.402.    Stn.64. 

"Actions  of  ejectment,  as  has  been  observed,  have  succeeded  to  those  real  action i 
called  possessory  actions ;  but  an  inconvenience  was  found  to  result  from  them  which 
did  not  follow  from  real  actions,  to  which  it  has  been  found  necessary  to  apply  a  remedy. 
Beal  actions  could  not  be  brought  twice  for  the  same  thing ;  but  a  person  might  bring  as 
many  ejectments  as  he  pleased, — ^which  rendered  the  rights  of  parties  subject  to  endless 
litigation.  To  remedy  this,  therefore,  when  two  or  more  verdicts  have  been  had  upon 
the  same  title,  and  to  the  satisfaction  of  the  court,  the  courts  of  equity  will  now  grant 
a  perpetual  injunction  to  restrain  the  party  from  bringing  any  further  ejectment.  See 
Barefoot  vs.  Fry,  Bunb.  158,  pi.  228.    Selw.  N.  P.  780.— Archbold. 

"  Where  there  is  a  sufficient  distress  upon  the  premises,  the  landlord  cannot  maintain 
an  ejectment  upon  his  right  of  re-entry  for  non-payment  of  rent  under  this  statute ;  nor 
can  he  maintain  an  action  of  ejectment  for  a  lorfeiture  at  common  law  unless  he  has 
demanded  the  rent  on  the  last  of  the  specified  days  for  the  payment  thereof,  just  before 
sunset.  As  where  the  proviso  in  a  lease  is,  "  that,  if  the  rent  shall  be  behind  and  unpaid 
by  the  space  of  thirty  or  any  other  number  of  days  after  the  days  of  payment,  it  shall  be 
Law^l  for  the  lessor  to  re-enter,"  a  demand  must  be  made  of  the  precise  rent  in  arrear 
on  the  thirtieth  or  other  last  day,  a  convenient  time  just  before  and  until  sunset,  upon 
the  land,  or  at  the  dwelling-house,  or  the  most  notorious  place.  1  Saund.  287,  n.  16.  7 
T.  R.  117. 

The  11  Geo.  II.  c.  19,  s.  16  gives  the  landlord  a  summary  remedy,  by  application  to 
two  justices  of  the  peace,  where  a  tenant  at  rack-rent,  or  at  full  three-fourths  of  the 
yearly  value,  being  in  arrear  a  year's  rent,  deserts  the  premises  and  leaves  the  same 
uncultivated  or  unoccupied  and  no  sufficient  distress  thereon.  In  such  case,  after  four- 
teen days'  notice,  the  justices  may  put  the  landlord  in  possession ;  and  the  57  Geo.  III. 
0.  52  extends  the  regulation  to  such  tenants  as  are  half  a  year  in  arrear.  As  to  the  pro- 
ceeding of  the  justices  under  these  acts,  and  how  far  the  record  of  such  proceedings  will 
be  conclusive  in  their  behalf,  see  3  Bar.  &  Ores.  649. 

Difficulties  having  frequently  arisen,  and  considerable  expenses  having  been  incurred, 

by  reason  of  the  refiisal  of  persons  who  had  been  permitted  to  occupy,  or  who  had 

intruded  themselves  into,  parish  houses,  to  deliver  up  possession  of  such  houses,  by  staU 

59  Geo.  III.  c.  12,  s.  24,  two  justices  are  empowered  in  such  cases  to  cause  possession  to 

be  delivered  to  church-wardens  and  overseers.    The  mode  of  proceeding  is  prescribed  by 

this  statute. '  The  visitors  and  feoffees  of  a  free  grammar^ohool  who  have  aismissed  the 

school-master  for  misconduct  cannot  maintain  ejectment  for  the  school-house  till  they 

h%Te  determined  the  master's  interests  therein,  upon  summons  in  the  ordinary  manner^ 
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^2071  *^'  ^^^  ^"^^  ^^  ^dre  efecit  infra  termnwn  heth^  by  the  antient  law 
-'  where  the  wrong-doer  or  ejector  is  not  himself  in  possession  of  the 
lands,  but  another  who  claims  nnder  him.  As  where  a  man  leaseth  lands  to 
another  for  years,  and,  after,  the  lessor  or  reversioner  entereth  and  maketh  a 
feoffment  in  fee,  or  for  life,  of  the  same.Unds  to  a  stranger:  now  the  lessee 
cannot  bring  a  writ  of  ejectiane  firmce  or  ejectment  against  the  feoffee;  becaose 
he  did  not  eject  him,  but  the  reversioner;  neither  can  he  have  any  each  action 
to  recover  his  term  against  the  reversioner  who  did  oast  him,  because  he  is  not 
now  in  possession.  And  upon  that  account  this  writ  was  devised,  upon  tho 
equity  of  the  statute  of  Westm.  2,  c.  24,  as  in  a  case  where  no  adequate  remedy 
was  already  provided.(6)  And  the  action  is  brought  against  the  feoffee  for 
deforcing,  or  keeping  out,  the  original  lessee  during  the  continuance  of  hip 
term ;  and  herein,  as  in  the  ejectment,  the  plaintiff  shall  recover  so  much  oi 
the  term  as  remains,  and  also  shall  have  actual  damages  for  that  portion  of  it 
whereof  he  has  been  unjustly  deprived.  But  since  the  introduction  of  fictiUous 
ousters,  whereby  the  title  maybe  tried  against  any  tenant  in  possession,  (by 
what  means  soever  he  acquired  it,)  and  the  subsequent  recovery  of  damages  by 
action  of  trespass  for  mesne  profits,  this  action  is  fallen  into  disuse.^ 


CHAPTEK  Xn. 
^  OF  TRESPASS. 

*2081        *^^  ^^^  ^^^  preceding  chapters  we  have  considered  such  injuries  to 
^    real  property  as  consisted  in  an  ouster  or  amotion  of  the  possession. 
Those  which  remain  to  be  discussed  are  such  as  may  be  offered  to  a  man's  real 
property  without  any  amotion  from  it. 

The  second  species,  therefore,  of  real  injuries,  or  wrongs  that  affect  a  man's 
lands,  tenements,  or  hereditaments,  is  that  of  trespass.  Trespass,  in  its  largest 
and  most  extensive  sense,  signifies  any  transgression  or  offence  against  the  law 
of  nature,  of  society,  or  of  the  country  in  which  we  live,  whether  it  relates  to 
a  man's  person  or  his  property.  Therefore,  beating  another  is  a  trespass,  for 
which  (as  we  have  formerly  seen)  an  action  of  trespass  vi  et  armis  in  assault  and 
oattery  will  lie ;  taking  or  detaining  a  man's  goous  are  respectively  trespasses, 
for  which  an  action  of  trespass  in  et  armiSj  or  on  the  case  in  trover  and  conver- 
sion, is  given  by  the  law :  so  also,  non-performance  of  promises  or  undertaking 
is  a  trespass,  upon  which  an  action  of  trespass  on  the  case  in  assumpsit  is 
grounded :  and,  in  general,  any  misfeasance  or  act  of  one  man  whereby  another 
'.s  injuriously  treated  or  damnified  is  a  transgression  or  trespass  in  its  largest 
sense :  for  which  we  have  already  seen(a)  that  whenever  the  act  itself  is 
directly  and  immediately  injurious  to  the  person  or  property  of  another, 
4,200 -1  *sji6.  therefore  necessarilv  accompanied  with  some  force,  an  action  of 
-'  trespass  vi  et  armis  will  lie ;  but,  if  the  injury  is  only  consequential,  a 
special  action  of  trespass  on  the  case  may  be  brought.^ 

(»}  V.  N.  B.  196.  (•)  See  pe«e  128. 

when  he  might  be  heard  to  answer  the  charges  forming  the-ground  of  dismissal.  1  Bing. 
357.    8  T.  B.  109.— Chittt. 

^*  And  has  now  been  iV>r  some  time  abolished.    3  &  4  W.  lY .  c.  27,  8.  36. — Stbwaet. 

^  See  these  distinotions  fully  considered,  1  Chitty  on  PL  115  to  122  and  149  to  172. 
The  distinctions  between  actions  of  trespass  vi  ti  anma  for  an  immediate  injury,  and 
actions  of  trespass  upon  the  case  for  a  consequential  damage,  are  frequently  very  subtle, 
bee  the  subject  much  considered  in  2  Bl.  Bep.  892.  In  a  case  where  an  action  of  tres- 
pass VI  et  arum  was  brought  against  the  defendant  for  throwing  a  lighted  squib  in  a  public 
market,  which  fell  upon  a  stall,  the  own^r  of  which,  to  defend  himself  and  his  goods, 
took  it  up  and  threw  it  to  another  part  of  the  market,  where  it  struck  the  plaintiff  anci 
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But,  in  the  limited  and  confined  sense  in  which  we  are  at  present  to  consider 
it,  it  sij^ifies  no  more  than  an  entry  on  another  man's  ^ound  without  a  lawful 
authority,  and  doing  some  damage,  however  inconsiderable,  to  his  real  property. 
For  the  right  of  meum  and  tuum,  or  property  in  lands,  being  once  established^ 
it  follows  as  a  necessary  consequence  that  this  nght  must  be  exclusive ;  that  is 
that  the  owner  may  retain  to  himself  the  sole  use  and  occupation  of  his  soil : 
every  entry,  therefore,  thereon  without  the  owner's  leave,  and  especially  if 
contrary  to  his  express  order,  is  a  trespass  or  transgression.  The  Soman  laws 
seem  to  have  made  a  direct  prohibition  necessary  in  order  to  constitute  this 
injury:  "qui  alienum  fundum  ingredituTy potest  a  domino,  si  is prcevideritf  prohiberi 
ne  ingrediaturJ\h)  But  the  law  of  England,  justly  considering  that  much  in- 
convenience may  happen  to  the  owner  before  he  has  an  opportunity  to  forbid 
the  entry,  has  carried  the  point  much  further,  and  has  treated  every  entry 
upon  another's  lands  (unless  by  the  owner's  leave,  or  in  some  very  particular 
cases)  as  an  injury  or  wrong,  for  satisfaction  of  which  an  action  of  trespass 
will  lie;  but  determines  the  quantum  of  that  satisfaction,  by  considering  how 
far  the  offence  was  wilful  or  inadvertent,  and  by  estimating  the  value  of  the 
actual  damage  sustained.' 

Every  unwarrantable  entry  on  another's  soil  the  law  entitles  a  trespass  by 
breaking  his  close :  the  words  of  the  writ  of  trespass  commanding  the  defendant 
to  show  esLXkoe  quare  clausum  querentis  f regit  For  eveiy  man's  land  is,  in  the 
eye  of  the  law,  enclosed  and  set  apart  m)m  his  neighbour's ;  and  that  either 
by  a  visible  and  material  fence,  as  one  field  is  divided  from  another  by  a  hedge; 
or  by  an  ideal,  invisible  boundary,  *existing  only  in  the  contemplation  r*oi/\ 
of  law,  as  when  one  man's  land  adjoins  to  another's  in  the  same  ^ 
field.  And  every  such  entry  or  breach  of  a  man's  close  carries  necessarily 
along  with  it  some  damage  or  other;  for,  if  no  other  special  loss  can  he 
assigned,  yet  still  the  words  of  the  writ  itself  specify  one  general^  damage, 
viz.,  the  treading  down  and  bruising  his  herbage.(c)* 

One  must  have  a  property  (either  absolute  or  temporary)  in  the  soil,  and 
actual  possession  by  entry,  to  be  able  to  maintain  an  action  of  trespass;^  or,  at 

(*)  lut  %  1, 12.  (•)  F.  N.  B.  87, 8S. 

put  out  his  eye,  the  question  was  much  discussed  whether  the  person  injured  ought  to 
have  brought  an  action  of  trespass  vi  ei  armiSf  or  an  action  upon  the  case ;  and  one  of  the 
four  judges  strenuously  contended  that  it  ought  to  have  been  an  action  upon  the  case. 
But  I  should  conceive  that  the  question  was  more  properly  this, — ^viz.,  whether  an  action 
of  trespass  vi  et  armis  lay  against  the  original  or  the  intermediate  thrower,  or  whether  the 
act  of  the  second  thrower  was  involuntary,  (which  seems  to  have  been  the  opinion  of 
the  jury,)  or  wilful  and  mischievous,  and,  if  so,  whether  the  first  thrower  alone  oueht 
not  to  have  been  answerable  for  the  consequences,  for  if  A.  throws  a  stone  at  B., 
^hich,  after  it  lies  quietly  at  his  foot,  B.  takes  up  and  throws  again  at  C,  it  is  presumed 
that  C.  has  his  action  against  B.  only ;  but  if  it  is  thrown  at  B.,  and  B.,  by  warding  it  off 
hom  himself,  eives  it  a  difierent  direction,  in  conseouence  of  which  it  strikes  C,  in  that 
case  it  is  wholly  the  act  of  A.,  and  B.  must  be  considered  merely  as  an  inanimate  object, 
which  may  chance  to  divert  its  course.  In  the  case  of  Leame  vs.  Bray,  3  East,  598,  it 
was  decided  that  if  one  man  drives  a  carriage,  being  on  the  wrong  side  of  the  road, 
against  another  carriage,  though  unintentionally,  the  action  ought  to  be  trespass  vi  et 
armis;  and  the  court  declare  generally  that  if  the  ii\jurious  act  be  the  immediate  result 
of  the  force  originally  apphed  by  the  defendant,  and  the  plain tiflT  be  ii\jured  by  it,  it  is 
tlie  subject  of  an  action  of  trespass  vt  et  armis  by  all  the  cases  both  ancient  and  modern. 
—Christian. 

'  Trespass  for  breaking  a  close  is  sustainable  without  previous  notice ;  but  it  is  most 
prudent  to  serve  a  notice  and  proceed  for  a  subsequent  trespass,  upon  which  the  judge 
on  the  trial  will  usually  certify  that  the  trespass  was  wilful,  which  will  entitle  plaintiff 
to  full  costs,  though  the  damages  be  under  40^.    8  ft  9  W.  III.  c.  11,  s.  4.    3  Wils.  325 
6  T.  R.  11.    7  T.  R.  449.    3  East,  405.— Chitty. 

*  In  an  action  of  trespass  for  entering  the  grounds  of  another  person  and  sportinff  over 
them,  the  jury  may  taice  into  consideration,  in  determining  their  verdict,  not  only  the 
actual  damage  sustained  by  the  plaintiff,  but  circumstances  of  aggravation  and  insult  on 
the  part  of  the  defendant.    Merest  vs.  Harvey,  1  Marsh.  139.    5  Taunt.  442.-— Chittt. 

^  By  the  term  *'  property  either  absolute  or  temporary'^  the  student  might  be  led  to 
■appose  that  this  action  is  only  maintainable  by  one  who  is  lawful  owner  or  lawfully  in 
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leasts  it  is  requisite  that  the  party  have  a  lease  and  possossion  of  the  yestoro 
and  herbage  of  the  land.((f)'  Thus,  if  a  meadow  be  divided  annually  among  the 
parishioners  by  lot,  then,  after  each  person's  several  portion  is  allotted,  they 
may  be  respectively  capable  of  maintaining  an  action  for  the  breach  of  their 
several  closes  :(e)  for  they  have  an  exclusive  interest  and  freehold  therein  for 
the 'time.     But  before  entry  and  actual  possession  one  cannot  maintain  an 
action  of  trespass,  though  he  hath  the  freenold  in  law.(/)    And  therefore  an 
heir  before  entry  cannot  have  this  action  against  an  abator;  though  a  disseisee 
might  have  it  against  the  disseisor,  for  the  injury  done  by  the  disseisin  itfielf, 
at  which  time  the  plaintiff  was  seised  of  the  land;  but  he  cannot  have  it  for  any 
act  done  after  the  disseisin  until  he  hath  gained  possession  by  re-entry,  and 
then  he  may  well  maintain  it  for  the  intermediate  damage  done ;  for  aft^r  his 
re-entry  the  law,  by  a  kind  of  jus  jpostUminii,  supposes  the  freehold  to  have  all 
along  continued  in  him.(^)  Neither,  by  the  common  law,  in  case  of  an  intrusion 
or  deforcement,  could  the  party  kept  out  of  possession  sue  the  wrong-doer  by 
a  mode  of  redress  which  was  calculated  mer^y  for  injuries  committed  against 
the  land  while  in  the  possession  of  the  owner,    lout  now,  by  the  statute  6  Anne, 
I  o.  18,  if  a  guardian  or  trustee  for  any  infant,  a  husband  seised  jure  uxoris,  or  a 
Jperson  having  any  estate  or  interest  determinable  upon  a  life  or  lives,  shall, 
/*2in    *^®^  the  *determination  of  their  respective  interests,  hold  over  and 
\         -'    continue  in  possession  of  the  lands  or  tenements  without  the  consent 
Y>f  the  person  entitled  thereto,  they  are  adjudged  to  be  trespassers ;  and  any 
•Reversioner  or  remainder-man  expectant  on  any  life-estate  may  once  in  every 
^year,  by  motion  to  the  court  of  chancery,  procure  the  cestuy  que  vie  to  be  pro- 
duced by  the  tenant  to  the  land,  or  may  enter  thereon  in  case  of  his  refusal  or 
wilful  neglect.    And  by  the  statutes  of  4  Geo.  II.  c.  28,  and  11  Geo.  II.  c.  19,  in 
case,  after  the  determination  of  any  term  of  life,  lives,  or  years,  any  person 
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^  Dyer,  285.    2  RoIL  Abr.  649.  (f)  2  Roll.  Abr.  663. 

;•)  Cro.  Klis.  421.  (f)  11  Rep.  6. 


possession.  But  the  action  is  founded  on  possession,  not  on  title.  In  his  original  com- 
plaint, the  plainti£P  relies  only  on  his  possession,  and  discloses  no  title ;  nor  will  he  be 
tx>und  to  prove  any,  unless  the  defendant  destroys  the  presumption  arising  from  his 
possession  oy  showing  a  title  prima  fade  good  in  himself.  Even  if  it  should  appear  clearlv 
that  the  plaintiff's  possession  was  wrongful,  he  will  recover  damages  in  case  the  defend- 
ant is  also  a  wrong-doer  and  has  no  title  to  rely  on.  Graham  i».  Peat,  1  East,  244. 
Catteris  v*.  Cowper,  4  Taunt.  547.— Coleridge. 

Where  no  one  is  in  possession, — ^the  land  being  vacant  and  uncultivated, — ^the  party 
having  the  title  or  right  of  possession  mav  maintain  trespass.  Gillespie  v«.  Dew,  1  Stew. 
229.  Aiken  vz.  Buck,  1  Wend.  466.  Gooarich  vx.  Hathaway,  1  Verm.  485.  It  is  settled 
that  the  owner  of  wild  and  uncultivated  land  is  to  be  deemed  in  possession  so  as  to 
maintain  trespass  until  an  adverse  possession  is  clearly  made  out.  Mather  V9,  Trinity 
Church,  3  Serg.  k  Rawle,  513.  Cook  vs,  Foster,  2  Gilman,  652.  Smith  v«.  Yell,  3  English, 
470.  *'  In  a  mere  uncultivated  country,  in  wild  and  impenetrable  woods,  in  the  sullen 
and  solitary  haunts  of  beasts  of  prev,  what  notoriety  could  an  entry,  a  gathering  of  a 
twig  or  an  acorn,  convev  to  civilized  man  at  the  distance  of  hundreds  of  miles  ?  The 
reason  of  the  rule  could  not  apply  to  such  a  state  of  things ;  and  cessante  rationef  cessal 
ipsa  lex.  We  are  entirely  satisfied  that  a  conveyance  of  wild  or  vacant  lands  gives  a  con- 
structive seisin  thereof  in  deed  to  the  grantee :  it  attaches  to  him  all  the  legal  remedies 
incident  to  the  estate."    Story,  J.,  in  Gk'een  vs.  Liter  et  al,  8  Cranch",  249. — Suaeswood. 

*  Ab  to  the  possession  and  title  essential,  see  Chitty  on  PI.  159  to  166.  An  exclusive 
interest  in  the  crop,  without  an  interest  in  the  soil,  is  sufficient  to  sustain  an  action  of 
trespass,  (3  Burr.  1826.  Bro.  Abr.  Tresp.  273.  Bull.  N.  P.  85  Q  but  possession,  actual  or 
constructive,  must  be  proved.  1  East,  244.  4  Taunt.  547.  o  East,  602.  Trespass  will 
not  lie  for  entering  a  pew  or  seat,  because  the  plaintiff  has  not  the  exduave  possession, 
the  possession  of  the  church  being  in  the  parson.  1  T.  R.  430.  If  trees  are  excepted  in 
the  lease,  the  land  whereon  they  grow  is  necessarily  excepted  also:  consequently  the 
landlord  may  maintain  trespass  fcr  breaking  his  closer  if  the  tenant  cut  down  the  trees. 
Selw.  N.  P.  1287.  Where  two  fields  are  separated  by  a  hedge  and  ditch,  the  hedge  prima 
facie  belongs  to  the  owner  of  the  field  in  which  the  ditch  is  not.  If  there  is  a  ditch  on 
each  side,  the  ownership  of  the  hedse  must  be  proved  by  acts  of  ownership.  lb.  1288. 
A  person  may  cut  bis  ditch  to  the  edge  of  his  own  land ;  but  if  he  goes  beyond,  he  is  a 
trespasser  on  his  neighbour's  land,  though  he  may  cut  as  wide  as  he  pleases  on  his  own 
lani  3  Taunt.  138.— Chittf. 
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shall  wilfully  hol(^  over  tlie  same,  the  lessor  or  reversioner  is  entitled  to  recover 
by  action  of  debt,  either  at  the  rate  of  doable  the  annual  value  of  the  premisos 
in  case  he  himself  hath  demanded  and  given  notice  in  writing  to  the  tenant  to 
deliver  the  possession ;  or  else  double  the  usual  rent  in  case  the  notice  of  quitting 
proceeds  from  the  tenant  himself,  having  power  to  determine  his  lease,  and 
afterwards  neglects  to  carry  that  notice  into  due  execution.* 

A  man  is  answerable  for  not  only  his  own  trespass,  but  that  of  his  cattle  also; 
for,  if  by  his  negligent  keeping  they  stray  upon  the  land  of  another,  (and 
much  more  if  he  permits,  or  drives  them  on,)  and  they  there  tread  down  his 
neighbour's  herbage  and  spoil  his  corn  or  his  trees,  this  is  a  trespass  for  which 
the  owner  must  answer  in  damages,  and  the  law  gives  the  party  injured  a 
double  remedy  in  this  case,  by  permitting  him  to  distrain  the  cattle  tLa» 
damage-feasantj  or  doing  damage,  till  the  owner  shall  make  him  satis&ction,  oi 
else  by  leaving  him  to  the  common  remedy  in  foro  contention,  by  action.  And 
the  action  that  lies  in  either  of  these  cases  of  trespass  committed  upon 
another's  land  either  by  a  man  himself  or  his  cattle  is,  the  action  of  trespass 
tn  et  armis,  whereby  a  man  is  called  upon  to  answer  qtutre  vi  et  armis  clausum 
ipsitis  A.,  apud  B.,  /regit,  et  blada  ipsius  A.,  ad  valentiam  centum  solidorum, 
ibidem  nuper  crescentia  cum  guibuedam  averiis  depastus  fuit,  coneulcavit,  et 
consumpsit,  &c,  :(A)  for  the  law  always  couples  the  idea  of  force  with  that  of 
intrusion  upon  the  property  of  another.  And  herein,  if  any  unwarrantable 
act  of  the  ^defendant  or  his  beasts  in  coming  upon  the  land  be  proved,  r^oi  > 
it  is  an  act  of  trespass  for  which  the  plaintiff  must  recover  some  *-  ^ 
damages ;  such,  however,  as  the  jury  shall  think  proper  to  assess. 

In  trespasses  of  a  permanent  nature,  where  the  injury  is  continually  renewed, 
(^as  by  spoiling  or  consuming  the  herba^  with  the  defendant's  cattle,),  the 
declaration  may  allege  the  injury  to  have  oeen  committed  by  continuaiion  from 
one  given  day  to  another,  (which  is  called  laying  the  action  with  a  comtinuando,) 
and  the  plaintiff  shall  not  be  compelled  to  bring  separate  actions  for  every  day's 
separate  offence.(t)  But  where  the  trespass  is  by  one  or  several  acts,  each  of 
virhich  terminates  in  itself,  and  being  once  done  cannot  be  done  again,  it  cannot 
be  laid  with  a  conUnuando;  yet  if  there  be  repeated  acts  of  trespass  commitied, 
(as  cutting  down  a  certain  number  of  trees,)  they  may  be  laid  to  be  done,  not 
continually,  but  at  divers  days  and  times  within  a  given  period.(A)' 

In  some  cases  trespass  is  justifiable,  or,  rather,  entry  on  another's  land  or 
house  shall  not  in  those  cases  be  accounted  trespass ;  as  if  a  man  comes  thither 
to  demand  or  pay  money  there  payable,  or  to  execute  in  a  legal  manner  the 
process  of  the  law.  Also,  a  man  may  justify  entering  into  an  inn  or  public  house 
without  the  leave  of  the  owner  first  speciallv  asked,  because  when  a  man  pro- 
fesses the  keeping  such  inn  or  public  house  he  thereby  gives  a  general  license 
to  any  person  to  enter  his  doors.  So  a  landlord  may  justify  entering  to  dis- 
train for  reiit )  a  commoner^  to  attend  his  cattle  commoning  on  another's  land ; 
and  a  reversioner,  to  see  if  any  waste  be  committed  on  the  estate;  for  the  appa- 
rent necessity  of  the  thing. (i)  Also,  it  hath  been  said  Uiat,  by  the  common 
law  and  custom  of  England,  the  poor  are  allowed  to  enter  and  glean  upon 

(*)Rflglrtr.M.  (*)  Balk.  688.  689.    Lord  Biijm.  838.    7]iod.U2. 

(0  2  BolL  Abr.  646.    Lord  Raym.  240.  (<)  8  R«p.  146. 

*See  2  book,  p.  151.  Upon  these  stattitos  it  has  been  determined  that  it  is  not  neces- 
sary that  the  notice  from  the  tenant  should  be  in  writing :  but  notice  from  the  landlord 
to  the  tenant  must.  Burr.  1603.  Bla.  Rep.  533.  And  the  4  Geo.  II.  extends  to  cases 
where  the  tenant  holds  over  fraudulently  and  perversely  only,  not  where  he  continues 
his  possession  under  a  bona  fiU  claim  of  right.  5  Esp.  203.  See  also  ib.  215.  The  action 
for  double  rent  may  be  maintained  after  recovery  in  ejectment.    9  East,  310.— Ohittt. 

*  The  latter  mode  prevails  in  modern  practice,  and  the  form  of  declaring  with  a  em- 
^mumdo  has  grown  obsolete.  Under  the  statement  that  the  defendant,  on  a  day  named, 
and  on  divers  other  days  and  times  between  that  day  and  che  commencement  of  the 
suit,  trespassed,  the  plaintiff  may  prove  any  number  of  trespasses  within  those  limits. 
though  none  are  specified  except  those  on  the  earliest  day  named.    1  Stark.  R.  351.^ 
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*213 1  Anotber's  ground  after  the  harvest  without  ^beins  guilty  of  trespass  :(m) 
'  -■  which  humane  provision  seems  borrowed  from  the  Mosaical  law.(»)* 
In  like  manner  the  common  law  warrants  the  hunting  of  ravenous  beasts  of 
prey,  as  badgers  and  foxes,  in  another  man's  land,  because  the  destroy^ing  such 
creatui*es  is  said  to  be  profitable  to  the  public.(o)'  But  in  cases  where  a  man 
misdemeans  himself  or  makes  an  ill  use  of  the  authority  with  which  the  law- 
intrusts  him,  he  shall  be  accounted  a  trespasser  ab  initio  :(^p)  as  if  one  comes  into 
a  tavern  and  will  not  go  out  in  a  reasonable  time,  but  tarries  there  all  night 
contrary  to  the  inclinations  of  the  owner;  this  wrongful  act  shall  affect  and 
have  relation  back,  even  to  his  first  entry,  and  make  the  whole  a  trespass^ (g) 
But  a  bare  non-feasance,  as  not  paying  for  the  wine  he  calls  for,  will  not  make 
him  a  trespasser ;  for  this  is  only  a  breach  of  contract,  for  which  the  tavemer 
shall  have  an  action  of  debt  or  assumpsit  against  him.(r)  So,  if  a  landlord  dis- 
trained for  rent  and  wilfully  killed  the  distress,  this,  by  the  common  law,  made 
him  a  trespasser  ab  initio  :{s)  and  so,  iadeed,  would  any  other  irregularity  have 
done,  till  the  statute  11  Geo.  II.  c.  19,  which  enacts  that  no  subsequent  irregu- 
larity of  the  landlord  shall  make  his  first  entry  a  trespass;  but  the  party 
injured  shall  have  a  special  action  of  trespass  or  on  the  case,  for  the  real 
specific  injury  sustained,  unless  tender  of  amends  hath  been  made.  But  still, 
it  a  reversioner,  who  enters  on  pretence  of  seeing  waste,  breaks  the  house,  or 
stays  there  all  night ;  or  if  the  commoner  who  comes  to  tend  his  cattle  cuts 
down  a  tree ;  in  these  and  similar  cases  the  law  judges  that  he  entered  for  this 
unlawful  purpose,  and  therefore,  as  the  act  which  demonstrates  such  his  pur- 
pose is  a  trespass,  he  shall  be  esteemed  a  trespasser  ab  initio.(t)  So  also,  in  the 
case  of  hunting  the  fox  or  the  badger,  a  man  cannot  justify  breaking  the  soil 

*2141  ^^^  <^^gg^g  ^^  ^^^  ^^  ^^^  earth;  for  though  *the  law  warrants  th« 
^  hunting  of  such  noxious  animals  for  the  public  good,  yet  it  is  held(u) 
that  such  things  must  be  done  in  an  ordinary  and  usual  manner ;  therefore, 
as  there  is  an  ordinary  course  to  kill  them,  viz.,  by  hunting,  the  court  held 
that  the  digging  for  them  was  unlawful. 

A  man  may  also  iustify  in  an  action  of  trespass,  on  account  of  the  freehold 
and  ri^ht  of  entry  oeing  in  himself;  and  this  defence  brin^  the  title  of  the 
estate  m  question.  This  is  therefore  one  of  the  ways  devised,  since  the  disuse 
of  real  actions,  to  try  the  property  of  estates;  though  it  is  not  so  usual  as  that 
by  ejectment,  because  that,  being  now  a  mixed  action,  not  only  gives  damages 

(•»)Onb).  Bt.  358.    Trials  Mr  jNtif,  ch.  16,  p.  488.  C)  8  Rep.  147. 

{<•)  Lerlt  zlx.  0,  and  zxiii.  22.    Dent.  xziT.  10,  Ac  (*)  FIik^  L.  47. 

(•)  GrcK  Jao.  82L  M  8  Rep.  14(L 

(»)  nncli,  L.  47.    CraJac.148.  (•)  Cktx.  Jac  321. 
(ff)  2  RoU.  AtMT.  661. 

*  Two  actions  of  trespass  have  been  brought  in  the  Common  Pleas  against  gleaners, 
with  an  intent  to  try  the  general  question, — viz.,  whether  such  a  right  existed.  In  the 
first,  the  defendant  pleaded  that  he,  being  a  poor,  necessitous,  and  indigent  person, 
entered  the  plaintifi^'s  close  to  glean ;  in  the  second,  the  defendai^t's  plea  was  as  before, 
with  the  addition  that  he  was  an  inhabitant  legally  settled  within  the  parish.  To  the  plea 
in  each  case  there  was  a  general  demurrer.  Mr.  J.  €k>uld  deHyered  a  learned  judgment 
in  favour  of  gleaning,  but  the  other  three  judges  were  clearly  of  opinion  that  this  claim 
had  no  foundation  in  law ;  that  the  only  authority  to  support  it  was  an  extra-judicial 
dictum  of  lord  Hale;  that  it  was  a  practice  inoompatible  with  the  exclusive  enjoyment 
of  property,  and  was  productive  of  vagrancy  and  many  mischievous  consequences.  1  H. 
Bl.  Rep.  51,  52,  n.  (a.) — Chittt. 

'  It  has  been  determined  that  it  is  lawful  to  follow  a  fox  with  horses  and  hounds  over 
another's  srounds,  if  no  more  damage  be  done  than  is  necessary  for  the  destruction  of 
the  animafby  such  a  pursuit,  (1  T.  B.  338 ;)  but,  in  the  Earl  of  £ssex  t».  Capel,  Hertford 
Assizes,  A.D.  1809,  2  Chitty  Game  L.  1381,  a  different  doctrine  was  laid  down  by  lord 
EUenborough,  who  said,  ''These  pleasures  are  to  be  taken  only  when  there  is  the  consent 
of  those  who  are  likely  to  be  injured  by  them ;  but  they  must  be  necessarily  subservient 
to  the  consent  of  others.  There  may  be  such  a  public  nuisance  b^  a  noxious  animal  as 
may  justify  the  running  him  to  his  earth ;  but  tnen  vou  cannot  justify  the  digging  for 
him  afterwards :  that  has  been  ascertained  and  settled  to  be  law ;  but  even  if  an  animal 
may  be  pursued  with  dogs,  it  does  not  follow  that  fifty  or  sixty  people  have  therefore  a 
right  to  follow  the  dogs  and  trespass  on  other  people's  lands/'  The  jury,  under  his 
ordfihip's  direction,  found  a  verdict  for  the  plaintiff.    And  see  1  Stark.  351  -  CHirrr. 
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for  the  ejection,  bat  also  possession  of  the  l»nd :  whereas  in  trespass,  which  ii& 
merely  a  personal  suit,  the  right  can  be  only  ascertained,  but  no  possession 
delivered ;  nothing  being  recovered  but  damages  for  the  wrong  committed. 

In  order  to  prevent  trifling  and  vexatious  actions  of  trespass,  as  well  as  other 
personal  actions,  it  is  (inter  alia)  enacted  by  statutes  43  Eliz.  c.  6,  and  22  &  23 
Car.  II.  c.  9,  §  136,  that  where  the  jury,  who  try  an  action  of  trespass,  give  loss 
damages  than  forty  shillings,  the  plaintiff  shall  be  allowed  no  more  costs  than 
damage,  unless  the  judge  shall  certify  under  his  hand  that  the  freehold  or  title 
of  the  land  came  chiefly  in  question.''^  But  this  rule  now  admits  of  two  excep- 
tions more,  which  have  been  made  by  subsequent  statutes.  One  is  by  statute 
8  &  9  W.  III.  c.  11,  which  enacts,  that  in  all  actions  of  trespass,  wherein  it  shall 
appear  that  the  trespass  was  wilful  and  malicious,  and  it  be  so  certified  by  the 
judge,  the  plaintiff  shall  recover  full  costs.'^  Every  trespass  is  wilful,  where  the 
defendant  has  notice,  and  is  especially  forewarned  not  to  come  on  the  land ;  as 
every  trespass  is  malicious,  though  the  damage  may  not  amount  to  forty  shillings, 
where  the  intent  of  the  defendant  plainly  appears  to  *be  to  harass  and  r^tioi^ 
distress  the  plaintiff.  The  other  exception  is  by  statute  4  &  5  W.  and  *- 
M.  c.  23,  which  gives  full  costs  against  any  inferior  tradesman,  apprentice,  or 
otheik  dissolute  person,  who  is.  convicted  of  a  trespass  in  hawking,  hunting, 
fishing,  or  fowling,  upon  another's  land.  Upon  this  statute  it  has  been  adjudged, 
that  if  a  person  be  an  inferior  tradesman,  as  a  clothier  for  instance,  it  matters 
nonvhat  qualification  he  may  have  in  point  of  estate ;  but,  if  he  be  guilty  of 
such  trespass,  he  shall  be  liable  to  pay  full  coBts.(t(7)" 


CHAPTER  Xm. 

OF  NUISANCE. 


*A  THi&D  species  of  real  injuries  to  a  man's  lands  and  tenements,  is  r^eoih 
by  nuisance,  l^uisance,  nocumentum,  or  annoyance,  signifies  any  thing  *- 
that  worketh  hurt,  inconvenience,  or  damage.  And  nuisances  are  of  two  kinds: 
wiblic  or  common  nuisances,  which  affect  the  public,  and  are  annoyance  to  all 
the  king's  subjects :  for  which  reason  we  must  refer  them  to  the  class  of  public 
wrongs,  or  crimes  and  misdemeanours :  and  private  nuisances,  which  are  the  ob- 
iects  of  our  present  consideration,  and  may  be  defined,  any  thing  done  to  the 
hurt  or  annoyance  of  the  lands,  tenements,  or  hereditaments  of  another. (a)  Wo 
will  therefore,  first,  mark  out  the  several  kinds  of  nuisances,  and  then  their 
respective  remedies. 

.     (ojliord  Biijm.  140.  .      (•)  rinch,  L.  188. 

^  And  if  this  appears  upon  the  face  of  the  pleadings,  it  is  considered  tantamount  to 
the  judge's  certificate,  and  the  plaintiff  is  entitled  to  his  full  costs.  2  Ley.  234.  1  East, 
350.    Selw.  N.  P.  1324.    6  T.  R.  281.    7  T.  R.  650.    See,  also,  post,  401,  n.  21.— Archbold. 

But  by  stat.  3  &  4  Vict.  c.  24,  explained  by  stat.  4  &  5  Vict.  c.  28,  these  statutes  are 
repealed,  and  their  provisions  are  consolidated  and  extended ;  it  being  enacted  that  if 
the  plaintiff  in  any  action  of  trespass,  either  to  the  person,  or  to  real  or  personal  pro- 
perty, or  for  libel,  slander,  or  malicious  prosecution,  brought  in  any  of  her  Majesty's 
courts  at  Westminster,  shall  recover  less  damages  than  40«.,  he  shall  not  be  entitled  to 
recover  any  costs  whatever,  whether  it  shall  be  given  upon  any  issue  tried  or  judgment 
passed  by  default,  unless  the  judge  or  presiding  officer  shall  certify  on  the  back  of  the 
record  (if  the  action  be  in  trespass)  that  the  action  was  really  brought  to  try  a  right 
besides  the  mere  right  to  recover  damages  for  the  trespass  or  grievance  for  which  the 
action  shall  have  been  brought-^^TswART. 

"  It  has  been  supposed  tlukt  the  judge  must  certify  in  open  court  after  the  trial,  other- 
wise the  certificate  is  void,  (2  Wils.  21 ;)  but  the  contrary  has  recently  been  decided 
2  B.  &  C.  580,  621.--eHiTTT. 

^  But  now,  by  the  stat.  1  &  2  W.  IV.  c.  32,  s.  I,  this  act  is  repealed ;  and,  by  s.  6,  al) 
MTtificated  persons  are  allowed  to  sport,  subject  to  the  law  of  trespass. — Stewart. 
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• 
I.  Is  diBcnssing  the  sevoral  kipds  of  nuisanoea,  we  will  conBider,  first,  bqoL 

uniBances  as  may  affect  a  maD^s  corporeal  hereditaments,  and  then  those  that 

may  damage  such  as  are  incorporeal. 

1.  First,  as  to  corporeal  iDheritances.    If  a  man  bailds  a  house  so  close  to  mine 

that  his  roof  overhangs  my  roof  and  throws  the  water  off  his  roof  upon  mine, 

this  is  a  nuisance,  for  which  an  action  will  lie.(6)    LikewiBe  to  erect  a  house  or 

i^ot*--!    other  building  so  near  to  mine  that  it  obstructs  my  antient  ^lights  and 

^  -I    windows,  is  a  nuisance  jof  a  similar  nature.(c)    But  in  this  latter  case  it 

is  necessary  that  the  windows  be  antient,  that  is,  have  subsisted  there  a  long 

time  without  interruption ;  otherwise  there  is  no  injury  done.    For  he  hath  as 

much  right  to  build  a  new  edifice  upon  his  ground  as  I  have  upon  mine ;  since 

every  man  may  erect  what  he  pleases  upon  the  upright  or  perpendicular  of  his 

own  soil,  so  as  not  to  prejudice  what  has  long  been  enjoyed  oy  another ;  and 

it  was  my  folly  to  build  so  near  another's  ground.((/)^    Also  if  a  person  keeps 

his  hogs,  or  other  noisome  animals,  so  near  the  house  of  another  that  the  stench 

of  them  incommodes  him  and  makes  the  air  unwholesome,'  this  is  an  injurious 

nuisance,  as  it  tends  to  deprive  him  of  the  use  and  benefit  of  his  house. (e)    A 

like  injury  is,  if  one's  neighbour  sets  up  and  exercises  an  offensive  trade;  as  a 

(•)  r.  N.  B.  184.  O  Cro.  rail.  118.    8iJ]c46Q. 

(•)  9  B4>.  M.  (•)  9  fiap.  68. 

^  Where  A.  had  ei^joyed  lights  made  in  a  building  not  erected  at  the  extremity  of  his 
land,  looking  upon  the  premises  of  B.,  without  interruption  for  at  least  thirty-eight 
years,  and  there  was  no  evidence  of  the  time  when  the  lights  were  first  put  out,  and  C, 
the  purchaser  of  B.'s  premises,  erected  in  their  stead  a  building  which  obstructed  A.'8 
lights:  held  that  an  action  was  maintainable  for  the  obstruction,  though  there  was  no 
proof  of  knowledge  in  B.  or  his  agents  of  the  existence  of  the  windows.  Gross  vs.  Lewis, 
2  B.  &  G.  686.  4  D.  &  R.  234,  S.  G.  Where  the  plaintiff  is  entitled  to  lights  by  means 
of  blinds  fronting  a  garden  of  the  defendant's,  which  he  takes  away,  and  opens  an  unin- 
terrupted view  into  the  garden,  the  defendant  cannot  justify^  making  an  erection  to 
prevent  the  plaintiff  from  so  doing,  if  he  thereby  render  the  pLuntiff 's  house  more  dark 
than  before.  Gotterell  v«.  Griffiths,  4  £sp.  69.  A  parol  license  to  put  a  sky-light  over 
the  defendant's  area  (which  impeded  the  light  and  air  from  coming  to  the  plaintiff's 
dwelHng-house  through  a  window)  cannot  be  recalled  at  pleasure  after  it  has  been  exe- 
cuted at  the  defendant's  expense,*— at  least  not  without  tendering  the  expenses  he  had 
been  put  to ;  and  therefore  no  action  lies  as  for  a  private  nuisance  in  stopping  the  light 
and  air,  &c,  and  communicating  a  stench  from  the  defendant's  premises  to  the  plain* 
tiff's  house  by  means  of  such  sky-light.  Winter  vs,  Brockwell,  8  East,  308.  If  an  ancient 
window  be  raised  and  enlarged,  the  owner  of  the  adjoining  land  cannot  lawfully  obstruct 
the  passage  of  light  and  air  to  any  part  of  the  space  occupied  by  the  ancient  wind<»w. 
although  a  greater  portion  of  light  and  air  be  admitted  through  the  unobstructed  p«rt 
of  the  enlarged  window  than  was  anciently  ex^joyed.  Chandler  vs,  Thompson,  3  Camp. 
80.  Le  Blanc,  J.  To  constitute  an  illegal  obstruction,  by  building,  of  the  plaiitiflrs 
ancient  lights,  it  is  not  sufficient  that  the  plaintiff  has  less  Light  than  he  had  befoi>e,  but 
there  must  be  such  a  privation  of  lieht  as  will  render  the  occupation  of  his  house  uncom- 
fortable, and  prevent  him,  if  in  trade,  from  carrying  on  his  business  as  beneficiidly  as  he 
had  previous^  done.  Back  v«.  Stacy,  2  G.  &  P.  485.  Best,  L.  G.  J.  G.  P.  The  OfXHipiei 
of  one  of  two  houses  built  nearly  at  the  same  time  and  purchased  of  the  sarae  pro- 
prietor may  maintain  a  special  action  on  the  case  against  the  tenant  of  the  other  for 
obstructing  his  window-lights  by  adding  to  his  own  building,  however  short  the  previous 
period  of  enjoyment  by  &e  plaintiff.  Gompton  vs.  Bichards,  1  Price,  27.  And  where 
the  owner  of  a  house  divided  mto  two  tenements  demised  one  of  them  to  the  defendant: 
held  that  he  was  liable  to  an  action  on  the  case  for  obstructing  windows  existing  in 
the  house  at  the  time  of  the  demise,  although  of  recent  construction,  and  though  there 
was  no  stipulation  against  the  obstruction.  Rivieri  vs.  Bower,  1  R.  &  M.  i4.  Abbott, 
[Lord  Tenterden,]  L.  G.  J.  If  an  ancient  light  has  been  completely  shut  up  with  brickh 
and  mortar  above  twenty  years,  it  loses  its  privilege.  Lawrence  vs.  Obee,  3  Gamp.  514 
Lord  Ellenborouffh,  L.  G.  J. — Ghittt. 

'  Lord  Mansfield  has  said  that  "it  is  not  necessary  that  the  smell  should  be  unwhole 
some:  it  is  enough  if  it  renders  the  enjoyment  of  life  and  property  uncomfortable."  1 
Burr.  337. 

So  also  it  will  be  a  nuisance  if  life  is  made  uncomfortable  by  the  apprehension  of 
danger:  it  has  therefore  been  held  to  be  a  nuisance,  a  misdemeanour,  to  keep  great  qua»« 
titles  of  gunpowder  near  dwelling-houses.    2  Stra.  1167. — GaaisTiAN. 
IM 
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Utiinei''By  a  tallow-^haiHller'a,  or  the  like ;  for  though  these  are  lawful  and  ne 
cessary  tirades,  yet  they  should  he  exercised  in  remote  places ;  for  the  rule  i^, 
<'  sic  utere  tuo,  ut  alienum  non  Ued-as:^*  this  therefore  is  an  actionable  nuisance.(/) 
So  that  the  nuisances  which  affect  a  man's  dwelling  may  he  reduced  to  these 
three  :  1.  Overhanging  it ;  which  is  also  a  species  of  trespass,  for  cujus  est  solum, 
ejus  est  usque  ad  oaslum:^  2.  Stopping  antient  lights:  and,  3.  Gorruptmg  the  air 
with  noisome  smells :  for  light  and  air  ai*e  two  indii»)ensahle  requisites  to  every 
dwelling.^  But  depriving  one  of  a  mere  matter  of  pleasure,  as  of  a  fine  prospect 
by  building  a  wall,  or  the  like :  this,  as  it  abridges  nothing  really  convenient 
or  necessary,  is  no  injury  to  the  sufferer,  and  is  ther^ore  not  an  actionable  nui* 
sance.((/) 

As  to  nuisance  to  one's  lands:  if  one  erects  a  smel ting-house  for  lead  so  near 
the  land  of  another,  that  the  vapour  and  smoke  kill  his  com  and  grass,  and 
damage  his  cattle  therein,  this  is  held  to  be  a  nuisance. (A)  And  by  consequence 
it  follows,  that  if  one  does  any  other  act,  in  itself  lawful,  which  yet  being  done 
in  that  place  necessarily  tends  to  the  damage  of  another's  property,  it  is  r^oiR 
^  nuisance :  for  it  is  incumbent  on  "^him  to  find  some  other  place  to  do  ^ 
that  act,  where  it  will  be  less  offensive.  So  also  if  my  neighbour  ought  to  scour 
1^  ditch,  and  does  not,  whereby  my  land  is  overflowed,  this  is  an  actionable  nui- 
4anee.(i) 

With  regard  to  other  corporeal  hereditaments :  it  is  a  nuisance  to  stop  or  divert 
water  that  uses  to  run  to  another's  meadow*  or  mill  ;(A)  to  corrupt  or  poison  9^ 
water-course,  by  erecting  a  dye-house  or  a  lime-pit  for  the  use  of  trade,  in  the 
upper  part  of  the  stream  y(l)  or,  in  short,  to  do  any  act  therein  that  in  its  con- 
sequences must  necessarily  tend  to  the  prejudice  of  one's  neighbour.  So  closely 
does  the  law  of  England  enforce  that  excellent  rule  of  gospel  morality,  of  '^  doing 
to  othera  as  we  would  they  should  do  unto  ourselves. 

2.  As  to  incorporeal  hereditaments,  the  law  carries  itself  with  the  same  equity.* 
If  I  have  a  way,  annexed  to  my  estate,  across  another's  land,  and  he  obstructs 
me  in  the  use  of  it,  either  by  totally  stopping  it,  or  putting  logs  across  it,  or 
ploii^hing  over  it,  it  is  a  nuisance :  for  in  the  first  case  I  cannot  enjoy  my  right 

(0  Cn>«  Gw.610.  {*)  Hale  on  F.  N.B.4S7. 

(#)  9  Rep.  58.  (*)  F.  N.  B.  IM. 

(»)  1  Boll.  Abr.  80.  (<)dBep.50.    2  RoU.  Abr.  141. 

'  But  the  following  note  of  a  case  describes  an  injury  not  exactly  coming  within  eithw 
of  the  above  three  sections.  A.  has  immemorially  had  for  watering  his  lands  a  channel 
through  his  own  field,  in  a  porous  field,  through  the  banks  of  which  channel,  when 
filled,  the  water  percolates  and  thence  passes  through  the  contiguous  soil  of  B.  below 
the  Bur&oe  without  producing  visible  ii\jury.  B.  builds  a  new  house  in  his  land  below 
the  level  of  his  soil,  in  the  current  of  the  percolating  water.  Held  that  A.  cannot  now 
justify  filling  his  channel,  if  the  percolating  water  thereby  injures  the  house  of  B. 
Qowper  v#.  Barber,  3  Taunt.  99. — Chitty. 

^  And  where  defendant  employed  a  steam-engine  in  his  business,  as  a  printer,  which 
produced  a  continual  noise  and  vibration  in  the  plaintiff's  apartment,  which  adjoined 
the  premises  of  the  defendant,  it  was  held  that  this  was  a  nuisance.  Duke  of  Northum* 
berland  vm.  Clowes,  C.  P.  at  Westminster^  a.d.  1824. — Ohittt. 

*  After  twenty  ye^urs'  uninterrupted  ei^ioyment  of  a  spring  of  water,  an  absolute  right 
to  it  is  gained  by  the  occupier  of  the  close  in  which  it  issues  above  ground ;  and  the 
owner  of  an  adjoining  close  cannot  lawfully  cut  a  drain  whereby  the  supply  of  water 
by  the  spring  is  diminished.  Balston  vs.  Bensted,  1  Camp.  463.  Lord  Eltenborough, 
L.  C.  J.    And  see  Bealey  w.  Shaw,  6  East,  208.    2  Smith,  321,  S.  C— Chitty. 

*  Here  we  should  mention  a  recent  change  in  the  law  which  limits  actions  and  suits 
relating  to  incorporeal  hereditaments.  The  prescriptive  rights  to  profits  and  easements 
over  the  boU  of  another  were  rendered  very  difficult  of  proof,  as  by  the  ancient  rule  of 
the  common  law  ei^joyment  of  such  rights  was  to  be  proved  from  time  whereof  the 
memory  of  man  ran  not  to  the  contrary,  or  during  legal  memory.  This  rule  was  partly 
alleviated  by  the  modern  practice  of  the  courts  and  the  doctrine  oi  presumplkn^  by  whica 
proof  of  ei\joyment  as  far  as  living  witnesses  could  speak  was  held  sufi^cient  to  raise  a 
M^sumption  of  enjoyment  from  a  remote  era,  and  a  grant  would  be  presumed ;  but  still 
mquent  difficulties  arose,  to  obviate  which  the  statute  2  &  3  W.  IV.  c.  71  has  been 
passed,  under  which  the  periods  at  which  daams  may  be  made  for  incorporeal  heredita- 
ments ar«  much  liQuted.-r-STBWABX. 
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at  all,  and  in  the  latter  I  cannot  enjoy  it  so  commodioaslj  as  I  onght.(m)  Also, 
if  I  am  entitled  to  hold  a  fair  or  market,  and  another  person  sets  np  a  fair  or 
market  so  near  mine  that  he  does  me  a  prejudice,  it  is  a  nuisance  to  the  freehold 
which  I  have  in  my  market  or  fair.(n)  But,  in  order  to  make  this  out  to  be  a 
nuisance,  it  is  necessary,  1.  That  my  market  or  fair  be  the  elder,  otherwise  the 
nuisance  lies  at  my  own  door.  2.  That  the  market  be  erected  within  the  third 
part  of  twenty  miles  from  mine.  For  Sir  Matthew  Hale(o)  construes  the  dietaf 
or  reasonable  day's  journey,  mentioned  by  Bracton,(jp)  to  be  twenty  miles;  as 
indeed  it  is  usually  understood,  not  only  in  our  own  law,(g)  but  also  in  the 
oivil,(r)  from  which  we  probably  borrowed  it.  So  that  if  the  new  market  be 
*2191  ^^^  within  seven  miles  of  the  old  one,  it  is  no  ^nuisance:  for  it  is  held 
-■  reasonable  that  every  man  should  have  a  market  within  one-third  of  a 
day's  journey  from  his  own  home;  that,  the  day  being  divided  into  three  parts^ 
he  may  spend  one  part  in  going,  another  in  returning,,  and  the  third  in  trans- 
acting his  necessary  business  there.  If  such  market  or  fiair  be  on  the  same  day 
with  mine,  it  is  prima  facie  a  nuisance  to  mine,  and  there  needs  no  proof  of  it, 
but  the  law  will  intend  it  to  be  so ;  but  if  it  be  on  any  other  day,  it  niay  be  a 
nuisance :  though  whether  it  is  so  or  not,  cannot  be  intended  or  presumed,  bat 
I  must  make  proof  of  it  to  the  jury.  If  a  ferry  is  erected  on  a  river,  so  near 
another  antient  ferry  as  to  draw  away  its  custom,  it  is  a  nuisance  to  the  owner 
of  the  old  one.  For  where  there  is  a  ferry  by  prescription,  the  owner  is  bound 
to  keep  it  always  in  repair  and  readiness,  for  the  ease  of  all  the  king's  subjects; 
otherwise  he  may  be  grievously  amerced  :(s)  it  would  be  therefore  extremely 
bard  if  a  new  ferry  were  suffered  to  share  his  profits  which  does  not  also  share 
his  burden.  But  where  the  reason  ceases,  the  law  also  ceases  with  it :  therefore 
it  is  no  nuisance  to  erect  a  mill  so  near  mine  as  to  draw  away  the  custom,  unless 
the  miller  also  intercepts  the  water.  Neither  is  it  a  nuisance  to  set  up  any  trade, 
or  a  school,  in  a  neighbourhood  or  rivalship  with  another :  for  by  such  emulation 
the  public  are  like  to  be  gainers ;  and,  if  the  new  mill  or  school  occasion  a  damage 
to  the  old  one,  it  is  damnum  absque  injuria.(t) 

II.  Let  us  next  attend  to  the  remedies  which  the  law  has  given  for  this 
injury  of  nuisance.  And  here  I  must  premise  that  the  law  ^ves  no  private 
remedy  for  any  thing  but  a  private  wrong.  Therefore  no  action  lies  for  a  public 
or  common  nuisance,  but  an  indictment  only:  because,  the  damage  being  com- 
mon to  all  the  king's  subjects,  no  one  can  assign  his  particular  proportion  of  it; 
or,  if  he  could,  it  would  be  extremely  hard  if  every  subject  in  the  kingdom  were 
allowed  to  harass  the  offender  with  separate  actions.  For  this  reason,  no 
person,  natural  or  corporate,  can  have  an  action  for  a  public  nuisance,  or  punish 

*2201  ^^'  ^^^  ^^^y  ^^^  ^^^S  ^^  ^^^  public  ^capacity  of  supreme  governor  and 
J  pater-familias  of  the  kingdom. (w)  Yet  this  rule  admits  of  one  excep- 
tion, where  a  private  person  suffers  some  extraordinary  damage,  beyond  the 
rest  of  the  king's  subjects,  by  a  public  nuisance,  in  which  case  he  shall  have  a 
private  satisfaction  by  action.^  As  if,  by  means  of  a  ditch  dug  across  the 
public  way,  which  is  a  common  nuisance,  a  man  or  his  horse  suffer  any  injury 
oy  falling  therein ;  there,  for  this  particular  damage,  which  is  not  common  to 
others,  the  party  shall  have  his  action.(u?)*    Also,  if  a  man  hath  abated  or  re- 

(•)F.N.B.183.   2  RolL  Abr.  140.  (•■)  ^/.  2, 11, 1. 

(»)  r.  N.  B.  148.    2  RolL  Abr.  140.  <•)  2  KolL  Abr.  140. 

(•)  Hate  on  F.  N.  B.  184.  (<)  Hale  on  F.  N.  B.  184. 

{f)  L.  8,  o.  16.  (•)  Vangh.  841, 842. 

(ff)  2  Init.  607.  (•)Co.UttM.    6  Rap.  78. 

'  Every  person  who  suffers  actual  damage,  whether  direct  or  consequential,  from  a 
eommon  nuisance  may  maintain  an  action  for  his  own  particular  ix^jury.  Lansing  wt. 
Smith,  4  Wend.  9.  Abbot  vs.  Milk,  3  Venn.  529.  The  damage  occasioned  by  a  nuisance 
need  not  be  direct  to  support  an  action.  Erecting  a  dam  m  a  navigable  stream,  that 
obetruoted  plaintiff's  raft,  is  a  sufficient  damage.  Hughes  vs,  Heiser,  1  Binn.  463.  Pitta* 
hurff  vs.  Scott,  I  Barr.  309. — Shahswood. 

*  But  the  particular  damage  in  this  case  must  be  direct,  and  not  consequential,  as  by 

being  delayed  in  a  journey  of  importance.    Bull.  N.  P.  26.    Garth.  194.    And  if  the 

plaintiff  has  not  acted  with  ordinaiy  care  and  skill,  with  a  view  to  protect  himself  from 

the  mischief,  he  cojanot  recoyer.    11  East,  60.    2  Taunt.  414     It  is  upon  the  same  pnn- 
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moved  a  naisance  ndiicb  offended  him,  (as  we  may  remember  it  was  stated  in 
the  first  chapter  of  this  book  that  the  party  injured  hath  a  right  to  do,)  in  this 
case  he  is  entitled  to  no  action.(a?)  For  he  had  choice  of  two  remedies  :  either 
without  sait,  by  abating  it  himself  by  his  own  mere  act  and  authority,  or  by 
^uit,  in  which  he  may  both  recover  damages  and  remove  it  by  the  aid  of  the 
law ;  but,  having  made  his  election  of  one  remedy,  he  is  totally  precluded  from 
the  other.* 

The  remedies  by  suit  are,  1.  By  action  on  the  com  for  damages,  in  whica  the 
party  injured  shall  only  recover  a  satisfaction  for  the  injury  sustained,  but 
cannot  thereby  remove  the  nuisance.  Indeed,  every  continuance  of  a  nuisance 
is  held  to  be  a  fresh  one  ;(y)  and  therefore  a  fresh  action  will  lie,  and  very 
exemplary  damages  will  probably  be  given,  if,  after  one  verdict  against  him, 
the  defendant  has  the  hardiness  to  continue  it.^  Tet  the  founders  of  the 
law  of  England  did  not  rely  upon  probabilities  merely,  in  order  to  give  relief 
to  the  injured.  They  have  therefore  provided  two  other  actions :  the  a&size  of 
nuisance,  and  the  writ  of  quod  permittat  prostfimere;  which  not  only  give 
the  plaintiff  satisflustion  for  his  injury  past,  but  also  strike  at  the  root  and 
remove  the  cause  itself,  the  nuisance  that  occasioned  the  injury.  These  two 
actions,  however,  can  only  be  brought  by  the  tenant  of  the  toehold ;  so  that  a 
lessee  for  years  is  confined  to  his  action  upon  the  case.(2r) 

*2.  An  assize  of  nuisance  is  a  writ,  wherein  it  is  stated  that  the  party  rM^i 
injured  complains  of  some  particular  fact  done,  ad  nocumentum  liberi  "- 
tenementisui,  and  therefore  commanding  the  sheriff  to  summon  an  assize,  that  is, 
a  jury,  and  view  the  premises,  and  have  them  at  the  next  commission  of  assizes, 
that  justice  may  be  done  therein  :(a)  and  if  the  assize  is  found  for  the  plaintiff, 
he  shall  have  judgment  of  two  things :  1.  To  have  the  nuisance  •abated ;  and,  2. 

(•)  9  Rep.  65.  (■)  FlDcb,  L.  289. 

(v)  2  Leon.  pi.  129.  Qro.  BUs.  402.  («)  F.  N.  B.  188. 

ciple  that  parties  suffering  special  damage  by  a  public  nuisance  are  entitled,  under  5  W. 
and  M.  c  11,  s.  3,  to  receive  their  expenses  in  prosecuting  an  indictment  against  the 
party  guilty  of  the  nuisance.  See  16  East,  196.  Willes,  71.  Cro.  Eliz.  664.  If  a  party 
liying  in  the  neighbourhood,  and  who  has  been  in  the  habit  of  passing  to  and  fro  on  a 
highway,  is  obliged  by  a  nuisance  thereto  to  take  a  more  circuitous  route  in  bis  transit 
to  and  from  the  nearest  market-town  to  his  house,  it  is  a  private  ii\jury,  for  which  he  may 
8ue  as  well  as  indict.  3  M.  &  S.  472.  So,  being  delayed  four  hours  by  an  obstruction  in 
a  highway,  and  being  thereby  prevented  from  performing  the  same  journey  as  many 
times  in  a  day  as  if  the  obstruction  had  not  existed,  is  a  sufficient  injury  to  entitle  a 
party  to  sue  for  the  obstruction.  2  Bingh.  283.  So,  if  the  nuisanc^i  prevent  the  plaintiff 
navigating  his  barges  on  a  public  navigable  creek,  and  compel  him  to  convey  his  goods 
out  of  the  same  over  a  great  distance  of  land,  it  is  actionable.  4  M.  &  S.  101.  But  the 
mere  obstruction  of  the  plaintiff  in  his  business,  (1  Esp.  N.  C.  14h'  4  M.  &  S.  103,)  or 
delaying  him  a  little  while  in  a  journey,  (Garth.  191,)  is  not  such  a  damage  as  will  entitle 
the  party  to  his  action :  the  damage  ought  to  be  direct,  not  consequential.    Garth.  191. 

There  are  also  various  other  ii\juries  which  partake  of  both  a  criminal  and  civil  nature, 
for  which  both  an  indictment  as  well  as  an  action  will  lie, — as  for  a  forcible  entry,  en- 
ticing away  a  servant,  using  false  weights,  disobeying  an  order  of  justices,  extortion,  or 
for  a  libel,  &o. — Chitty. 

*  If  one  abates  a  private  nuisance,  he  cannot  afterwards  maintain  an  assize  of  nuisance; 
but  he  may  maintdn  an  action  on  the  case  to  recover  damages.  Tate  V9.  Parrish,  7 
Monroe,  S25.  The  commentator  cites  no  authority  for  the  position  in  the  text.  The 
distinction  taken  in  the  American  case  seems  a  reasonable  one.  The  nuisance  must  be 
subsisting  at  the  time  an  assize  is  commenced,  but  surely  need  not  be  to  entitle  the  party 
who  has  suffered  a  special  iiijury  to  recover  his  damages. — Sharswood. 

^  An  action  for  continuing  a  nuisance  cannot  be  maintained  against  him  who  did  not 
erect  it,  without  a  previous  request  made  to  him  to  remove  or  abate  it.  Pierson  vs. 
Glean,  2  Green,  36. 

Parties  who  cause  a  nuisance  by  acts  done  on  the  land  of  a  stranger  are  liable  for  its 

continuance;  and  it  is  no  defence  that  they  cannot  lawfully  enter  to  abate  the  nuisance 

without  rendering  themselves  liable  to  an  action  by  the  owner  of  the  land.    Smith  v«. 

Elliott,  9  Barr.  345.    One  who  demises  premises  for  carrying  on  a  business  necessarily 

injurious  to  the  acy^oent  proprietors  is  liable  as  the  author  of  the  nuisance.    Fish  v«. 

Do(lg<».  i  Demo  ?u  — Shabswoodw 
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To  recover  dainage8.(&)  Formeriy  aa  aseize  of  noisance  only  lay  against  tli< 
very  wrong-doer  himself  who  levied  or  did  the  nuisanoe,  and  did  not  li^  a^inst 
any  person  to  whom  he  had  alienated  the  tenements  whereon  the  nuisance 
was  situated.  This  was  the  immediate  reason  for  making  that  equitably 
provision  in  statate  Westm.  2,  13  Edw.  I.  o/  24,  for  granting  a  similar  writ 
m  easu  consimUi,  where  no  former  precedent  was  to  oe  found.  The  statute 
enacts  that  "  de  cetera  non  recedant  querentes  a  curia  domini  regiSf  pro  eo  quod 
tenementum  transfertur  de  una  in  alium;"  and  then  gives  the  rorm  of  a  new 
writ  in  this  case;  which  only  differs  from  the  old  one  in  this^  that  where  the 
assize  is  brought  against  the  very  person  only  who  levied  the  nuisance,  it  is 
said  ^quod  A,  the  [wrong-doer]  injuste  levavit  tale  nocumentum ;"  but,  where  the 
lands  are  aliened  to  another  person,  the  complaint  is  against  both,  "  qitod  A. 
[the  wrong-doer]  et  B.  [the  alienee]  levaverunt.(c)  For  every  continuation,  as 
was  before  said,  is  a  fresh  nuisance,  and  therefore  the  complaint  is  as  well 
grounded  against  the  alienee  who  continues  it  as  against  the  alienor  who  first 
&vied  it. 

3.  Before  this  statute,  the  party  injured,  upon  any  alienation  of  the  land 
wherein  the  nuisance  was  set  up,  was  driven  to  his  quod  permittat  proatemere^ 
which  is  in  the  nature  of  a  writ  of  right,  and  therefore  subject  to  greater 
delays.((Q  This  is  a  writ  commanding  the  defendant  to  permit  the  plaintiff  to 
*222 1  ^^^'  ^^^  permittat  pro$temere,  the  nuisance  complained  of;  *and,  unless 
1  he  so  permits,  to  summon  him  to  appear  in  court,  and  show  cause  why 
he  will  not.(e)  And  this  writ  lies  as  well  for  the  alienee  of  the  party  first  in- 
iored,  as  against  the  alienee  of  the  party  first  injuring;  as  hath  been  determined 
ny  all  the  judges.(/)  And  the  plaintiff  shall  have  judgment  herein  to  abate  the 
nuisance,  and  te  recover  damages  against  the  defendant. 

Both  these  actions  of  assize  of  nuisance,  and  of  quod  permittat  prostemere,  are 
now  out  of  use,"  and  have  given  way  to  the  action  on  the  case ;  in  which,  a£ 
was  before  observed,  no  jud^ent  can  be  had  to  abate  the  nuisance,  but  only  to 
recover  damages.  Yet,  as  therein  it  is  not  necessary  that  the  freehold  should 
be  in  the  plaintiff  and  defendant  respectively,  as  it  must  be  in  these  real  actions^ 
but  it  is  maintainable  by  one  that  nath  possession  only,  against  another  that 
faath  like  possession,  the  process  is  therefore  easier,"  and  the  effect  will  be  much 
the  same,  unless  a  man  has  a  very  obstinate  as  weU  as  an  ill-natured  neighbour; 
who  had  rather  continue  to  pay  damages  than  remove  his  nuisance.  For  in  such 
a  case  recourse  must  at  last  be  had  to  the  old  and  sure  remedies,  which  will 
effectually  conquer  the  defendant's  perverseness,  by  sending  the  sheriff  with  his 
pcft^  coniitatus,  or  power  of  the  county,  to  level  it. 


CHAPTEE  XIV. 
OP  WASTE. 


^2S1  *^HX  fourth  species  of  injury,  that  may  be  offered  to  one's  real 
J  property,  is  by  waste,  or  destruction  in  lands  and  tenements.  What 
shall  be  called  waste  was  considered  at  large  in  a  former  book,(a)  as  it  was  a 
means  of  forfeiture,  and  thereby  of  transferring  the  property  of  real  estates.  I 
shall,  therefore,  here  only  beg  leave  to  remind  the  student,  that  waste  is  a  spoil 
and  destruction  of  the  estate,  either  in  houses,  woods,  or  lands;  by  demolishing 


a 


0  Rep,  66.  (•)  r.  N.  B.  124. 

•)  0  Rep.  66.  (/)  6  Rep.  100, 101. 

(«)  2  luBt  406.  («)  See  book  U.  ch.  18. 


u  Both  are  now  abolished,  by  the  stat.  3  &  4  W.  IV.  c.  27. — Stewart. 

u  It  most  not  be  inferred  from  this  that  the  reversioner  cannot  maintain  this  action , 
for  if  the  nuisance  be  calculated  to  affect  his  reversionary  interest,  he  can  maintain  an 
action  on  the  case  for  damages  as  well  as  the  person  in  possession.  See  Beddingfield  tv 
Onslow,  3  Lev.  209.    Leader  v«.  Mozon,  3  Wils.  461.   3  Black.  924,  S.  C— ARcaBOLO. 
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not  the  temporary  profits  only,  bat  the  very  snbstanoc  of  the  thing;  thereby 
rendering  it  wild  and  desolate;  which  the  common  law  expresses  very  signifi- 
cantly bj  the  word  vastum;  and  that  this  vastum,  or  waste,  is  either  voluntarVi 
or  permissive ;  the  one  by  an  actual  and  designed  demolition  of  the  lands,  woods, 
and  hoases;  tiie  other  arising  from  mere  negligence,  and  want  of  sufficient  care 
in  reparations,  fences,  and  the  like.  So  that  my  only  business  is  at  present  to 
show  to  whom  this  waste  is  an  injury ;  and  of  course  who  is  entitled  to  any,  and 
what,  remedy  by  action. 

I.  The  persons  who  may  be  injured  by  waste  are  such  as  have  some  interest 
in  the  estate  wasted ;  for  ^  a  man  be  the  absolute  tenant  in  fee-si^aple,^  without 
any  encumbrance  or  charge  on  the  premises,  he  may  commit  whatever  waste  his 
*own  indiscretion  may  prompt  him  to,  without  bein^  impeachable,  or  r«oo4 
accountable  for  it  to  any  oae.  And,  though  his  heir  is  sure  to  be  the  ^ 
sufferer,  yet  nemo  est  hceres  viventis;  no  man  is  certain  of  succeeding  him,  au 
well  on  account  of  the  uncertainty  which  shall  die  first,  as  also  because  he  has 
it  in  his  power  to  constitute  what  heir  he  pleases,  according  to  the  civil-law 
notion  of  an  Jicsres  natus  and  an  hceres  foetus;  or,  in  the  more  accurate  phrase- 
olo^  of  our  English  law,  he  may  aliene  or  devise  his  estate  to  whomever  he 
thinks  proper,  and  by  such  alienation  or  devise  may  disinherit  his  heir  at  law. 
Into  whose  hands  soever,  therefore,  the  estate  wasted  comes,  after  a  tenant  in 
fee-simple,  though  the  waste  is  undoubtedly  damnum,  it  is  damnum  absque  ir^uria. 

One  species  of  interest  which  is  injured  by  waste  is  that  of  a  person  who  has 
a  right  of  common  in  the  place  wasted;  especially  if  it  be  common  of  estovers^ 
or  a  right  of  cutting  and  carrying  away  wood  for  house-bote,  plough-bote,  &c 
Here,  if  the  owner  of  the  wood  demoUshes  the  whole  wood,  and  thereby  do* 
stroys  all  possibility  of  taking  estovers,  this  is  an  injury  to  the  commoner, 
amounting  to  no  less  thail  a  disseisin  of  his  common  of  estovers,  if  he  chooses 
so  to  consider  it;  for  which  he  has  his  remedy  to  recover  possession  and  damages 
by  assize,  if  entitled  to  a  freehold  in  such  common;  but  if  he  has  only  a  chattel 
interest,  then  he  can  only  recover  damages  by  an  action  on  the  case  for  this 
waste  and  destruction  of  the  woods  out  of  which  his  estovers  were  to  i8sue.(&) 

But  the  most  usual  and  important  interest,  that  is  hiut  by  this  commission  of 
^aste,  is  that  of  him  who  hath  the  remainder  or  reversion  of  the  inheritancey 
after  a  particular  estate  for  life  or  years  in  being.  Here,  if  the  particular  teaanti 
(be  it  the  tenant  in  dower  or  by  curtesy,  who  was  answerable  for  waste  at  the 
common  law,(c)  or  the  lessee  for  life  or  years,  *who  was  first  made  liable  r*22& 
by  the  statutes  of  Marlberge(fl?)  and  of  Gloce8ter,)(e)  if  the  particular  >■ 
tenant,  I  say,  commits  or  sufiers  any  waste,  it  is  a  manifest  injury  to  him  that 
has  the  inheritance,  as  it  tends  to  mangle  and  dismember  it  of  its  most  desirable 
incidents  and  ornaments,  amon^  which  timber  and  houses  may  justly  be  reck- 
oned the  principaL  To  him  therefore  in  remainder  and  reversion,  to  whom 
the  inheritance  appertains  in  expectancy, (/)  the  law  hath  given  an  adequate 
jremedy.  For  he,  who  hath  the  remainder /or  life  only,  is  not  entitled  tosuefof 
waste ;  since  his  interest  may  never  perhaps  come  into  possession,  and  then  he 
hath  suffered  no  injury.'  Tet  a  parson,  vicar,  archdeacon,  prebendary,  and  the 
Jiko,  who  are  seised  in  right  of  their  churches  of  any  remainder  or  reversiifO^ 


I 


(»)r.K.B.W.   91top.ll2.  (OeEdw.I.e.S. 

«)  2 Inst  290.  (/)Oo.  Lltt.  59. 

)  62  UkxL  in.  0. 23. 


^  A  tenant  in  fee-tail  has  the  same  uncontrolled  and  unlimited  power  in  oommitting 
iraste  as  a  tenant  in  fee-simple. — Christian. 

'  No  person  is  entitled  to  an  action  of  waste  against  a  tenant  for  life  but  he  who  has 
the  immediate  estate  of  mheriiance  in  remainder  or  reversion,  expectant  upon  the  estate 
For  Mfe.  K  between  the  estate  of  the  tenant  for  life  who  commits  waste,  and  the  subse- 
quent estate  of  inheritance,  there  is  interposed  an  estate  of  freehold  to  any  person  in  eM«, 
tnen,  daring  the  continuance  of  such  interposed  estate,  the  action  of  waste  is  suspended; 
an«i  if  the  first  tenant  for  life  dies  during  the  continuance  of  such  interposed  estate,  the 
action  is  gone  forever.  Co.  Litt.  218,  b.  2  Saund.  252,  note  7.  See  further,  as  to  the 
i*ei«on8  who  may  maintain  a  writ  or  action  for  waste,  id.  ibid.-^-CHRisTiAN. 
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may  have  an  action  of  waste;  for  they,  in  many  cases,  have  for  the  benefit  of 
the  church  and  of  the  successor  a  fee-simple  qualified;  and  yet,  as  they  are  not 
seised  in  their  own  right,  the  writ  of  waste  shall  not  say,  ad  exhceredationem 
ipsius,  as  for  other  tenants  in  fee-simple ;  but  (zd  exhcsredationem  ecclesice,  in  whose 
ri^ht  the  fee-simple  is  holden.(^) 

II.  The  redress  for  this  injury  of  waste  is  of  two  kinds;  preventive  and 
corrective :  the  former  of  which  is  by  writ  of  estrepement,  the  latter  by  that  of 
waste. 

1.  Estrepement  is  an  old  French  word,  signifying  the  same  as  waste  or  extir- 
pation :  and  the  writ  of  estrepement  lay  at  the  commAi  law,  after  judgment  ob 
tained  in  any  action  real,(A)  and  before  possession  was  delivered  by  the  sheriff^ 
to  stop  any  waste  which  the  vanquished  party  might  be  tempted  to  commit  in 
lands  whicfr  were  determined  to  be  no  longer  his.  But  as  m  some  cases  the 
demandant  may  be  justly  applrehensive  that  the  tenant  may  make  waste  or 
estrepement  pending  the  suit,  well  knowing  the  weakness  of  his  title,  therefore 
the  statute  of  Glocester(t)  gave  another  writ  of  estrepement  'pendente  placitOy 
*2261  ^^^^^^^ii^g  t^®  sheriflf  firmly  *to  inhibit  the  tenant  *'  nefaciat  vastum 
-*  vel  estrepementum  pendente  placito  dicto  indiscusso,'\lc)  And  by  virtue  of 
either  of  these  writs  the  sheriff  may  resist  them  that  do,  or  offer  to  do,  waste , 
and,  if  otherwise  he  cannot  prevent  them,  he  may  lawfully  imprison  the  wasters, 
or  make  a  warrant  to  others  to  imprison  them  :  or,  if  necessity  require,  he  may 
take  the  posse  comitatus  to  his  assistance.  So  odious  in  the  sight  of  the  law  is 
waste  and  destruction. (Q  In  suing  out  these  two  writs  this  difference  was 
formerly  observed ;  that  in  actions  merely  possessory,  where  no  damages  are 
recovered,  a  writ  of  estrepement  might  be  had  at  any  time  pendente  lite,  nay,  even 
at  the  time  of  suing  out  the  original  writ,  or  first  process :  but,  in  an  action 
where  damages  were  recovered,  the  demandant  could  only  have  a  writ  of  estrepe-^ 
ment,  if  he  was  apprehensive  of  waste  after  verdict  had  ;(m)  for,  with  regard  to 
waste  done  before  the  verdict  was  given,  it  was  presumed  the  jury  would  con- 
sider that  iti  assessing  the  qtuintum  of  damages.  But  now  it  seems  to  be  held, 
by  an  equitable  construction  of  the  statute  of  Glocester,  and  in  advancement 
of  the  remedy,  that  a  writ  of  estrepementj  to  prevent  waste,  may  be  had  in  every 
stage,  as  well  of  such  actions  wherein  damages  are  recovered,  as  of  those  wherein 
only  possession  is  had  of  the  lands ;  for  peradventure,  saith  the  law,  the  tenant 
may  not  be  of  ability  to  satisfy  the  demandant  his  full  damages. (n)  And  there- 
fore now,  in  an  action  of  waste  itself,  to  recover  the  place  wasted  and  also 
damages,  a  writ  of  estrepement  will  lie,  as  well  before  as  after  judgment.  For 
the  plaintiff  cannot  recover  damages  for  more  waste  than  is  contained  in  his 
original  complaint ;  neither  is  he  at  liberty  to  assign  or  give  in  evidence  any 
waste  made  after  the  suing  out  of  the  wnt:  it  is  therefore  reasonable  that  he 
should  have  this  writ  of  preventive  justice,  since  he  is  in  his  present  suit  debarred 
of  any  further  remedial,(o)  If  a  writ  of  estrepement,  forbidding  waste,  be  directed 
and  delivered  to  the  tenant  himself,  as  it  may  be,  and  he  afterwards  proceeds  to 
♦227 1  ^^™^*  waste,  an  action  may  be  carried  on  upon  the  *foundation  of  this 
J  writ;  wherein  the  only  plea  of  the  tenant  can  be,  non  fecit  vastum  contra 
prohibitionem:  and,  if  upon  verdict  it  be  found  that  he  did,  the  plaintiff  may 
recover  costs  and  damages,(2>)  or  the  party  may  proceed  to  punish  the  defendant 
for  the  contempt :  for  i^  after  the  writ  directed  and  delivered  to  the  tenant,  or 
bis  servants,  they  proceed  to  commit  waste,  the  court  will  imprison  them  for 
this  contempt  of  tne  writ.(fl[)  But  not  so,  if  it  be  directed  to  the  sheriff,  for 
then  it  is  incumbent  upon  nim  to  prevent  the  estrepement  absolutely,  even  by 
raising  the  posse  comitatus,  if  it  can  be  done  no  other  way. 

Besides  this  preventive  redress  at  common  law,  the  courts  of  equity,  upon  bill 
dxhibited  therem,  complaining  of  waste  and  destruction,  will  grant  an  tnjunctior 

Q  order  to  s^^y  waste,  until  uie  defendant  shall  have  put  in  nis  answer,  and  th» 


(^OowUtt841.  (•)F.N.B.aO|6L 

(9  2  liMt.  82B.  (t)  Hob.  8ft. 


(*)  2  iDit.  828.  («)  Ibid.  6L 
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ooart  shall  thereupon  make  further  order.    Which  is  now  become  the  most  osoal 
way  of  preventing  waste.' 

2.  A  writ  of  wast^  is  also  an  action,  partly  founded  upon  the  common  law, 
and  partly  npon  the  statute  of  Glocester;(r)  and  may  be  brought  by  him  who 
hath  the  immediate  estate  of  inheritance  in  reversion  or  remainder,  against  the 
tenant  for  life,  tenant  in  dower,  tenant  by  curtesy,  or  tenant  for  years.  This 
action  is  also  maintainable  in  pursuance  of  statute(«)  Westm.  2,  by  one  tenant 
\n  common  of  the  inheritance  against  another,  who  makes  waste  in  the  estate 
nolden  in  common.  The  equity  of  which  statute  extends  to  joint-tenants,  but 
not  to  coparceners ;  because  by  the  old  law  coparceners  might  make  partition, 
whenever  either  of  them  thought  proper,  and  uiereby  prevent  future  waste,  but 
tenants  in  common  and  joint-tenants  could  not ;  and  therefore  the  statute  gave 
them  this  remedy,  compelling  the  defendant  either  to  make  partition,  and  take 
the  place  wasted  to  his  own  snare,  or  to  give  security  not  to  commit  any  further 
waste.(t)  But  these  tenants  in  common  and  joint-tenants  are  '''not  liable  m22S 
to  the  penalties  of  the  statute  of  Giocester,  which  extends  only  to  such  ^ 
as  have  life-estates,  and  do  waste  to  the  prejudice  of  the  inheritance.  The  waste^ 
however,  must  be  something  considerable ;  for  if  it  amount  only  to  twelve  pence, 
or  some  such  petty  sum,  the  plaintiff  shall  not  recover  in  an  action  of  waste ; 
nam  de  minimis  non  curat  lex,(uy 

This  action  of  waste  is  a  mixed  action;  partly  real,  so  far  as  it  recovers^  land; 
and  partly  personal,  so  far  as  it  recovers  damages.  For  it  is  brought  for  both 
those  purposes;  and,  if  the  waste  be  proved,  the  plaintiff  shall  recover  the  thing 
or  place  wasted,  and  also  treble  damages  by  the  statute  of  Giocester.  The  writ 
of  waste  calls  upon  the  tenant  to  appear  and  show  cause  why  he  hath  committed 
waste  and  destruction  in  the  place  named,  ad  exlutredationem^  to  the  disinherison, 
of  the  plaintiff.({£7)  And  if  the  defendant  makes  default,  or  does  not  appear  at 
the  day  assigned  him,  then  the  sheriff  is  to  take  with  him  a  jury  of  twelve 
men,  and  go  in  person  to  the  place  alleged  to  be  wasted,  and  there  inquire  of 
the  waste  done,  and  the  damages;  and  make  a  return  or  report  of  the  same  to 

(•)GSdw.I.c6.  (•) niidh,  L. 2». 

Bdw.I.c22.  (•)f.N.B.66. 


(•)18 


Inst  403, -IM. 


'  And  IB  now  the  only  one,  the  writ  of  e^trepement  having  been  abolished.  3  &  4  W.  IV. 
c.  27,  8.  36.— Stewart. 

^  Tlie  action  or  writ  of  waste  is  now  very  seldom  brought,  and  has  given  way  to  a  much 
more  expeditious  and  easy  rem'^dy,  by  an  acHon  en  the  etue  in  the  nature  qf  waste,  Thd 
plaintiff  derives  the  same  beneAt  from  it  as  from  an  action  of  waste  in  the  tenmt,  where 
the  term  is  expired  and  he  has  got  possession  of  his  estate,  and  consequently  can  only 
recover  damages  for  the  waste;  and  though  the  plaintiff  cannot  in  an  action  on  the  case 
recover  the  place  wasted,  where  the  tenant  is  still  in  possession,  as  ho  may  do  in  an 
action  of  waste  in  the  ienelt  yet  this  latter  action  was  found  by  experience  to  be  so  imper- 
fect and  defective  a  mode  of  recovering  seisin  of  the  place  wasted  that  the  plaintiff 
obtained  little  or  no  advantage  from  it ;  and  therefore,  where  the  demise  was  by  deed, 
eare  was  taken  to  give  the  lessor  power  of  re-entry  in  case  the  lessee  committed  any 
waste  or  destruction;  and  an  action  on  the  case  was  then  found  to  be  much  better 
adapted  for  the  recovery  of  mere  damages  than  an  action  of  waste  in  the  tenuU,  It  has 
also  this  further  advantage  over  an  action  of  waste,  that  it  may  be  brouffht  by  him  in 
the  reversion  or  remainder  for  Itfe  or  yearet  as  well  as  in  fee  or  in  tail ;  ana  the  plaintiff 
is  entitled  to  costs  in  this  action,  which  he  cannot  have  in  an  action  of  waste.  However, 
this  action  on  the  case  prevailed  at  first  with  some  difficulty.    3  Lev.  130.    4  Burr.  2141. 

But  now  it  is  become  the  usual  action  as  well  for  permissive  as  voluntary  waste. 
Some  recent  decisions  have  made  it  doubtful  whether  an  action  on  the  case  for  permis- 
sive waste  can  be  maintained  against  any  tenant  for  years.  See  I  New  Rep.  290.  4 
Taunt.  764.  7  Taunt.  302.  1  Moore,  100,  S.  C.  See  also  1  Saund.  323,  a.,  n.  (i.)  Wherti 
the  lessee  even  covenants  not  to  do  waste,  the  lessor  has  his  election  to  brinff  either  an 
action  on  the  case,  or  of  covenant  against  the  lessee,  for  waste  done  by  him  during  the 
term.  2  Black.  Rep.  1111.  See,  further,  2  Saund.  252,  and  1  Chitty  on  PI.  4th  od.  132, 
133.— Chittt. 

^See  2  Bos.  k  Pul.  86.    But  the  doctrine  that  the  smallness  of  the  damages  ^ven  by 
the  jury  shall  defeat  the  action  do^  not  extend  to  other  actions.    See  1  Dowl.  Hep.  209 
2  East,  154.— Chittt. 
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the  court,  apon  which  report  the  jndgment  is  foanded.(x)  For  the  law  will  not 
suffer  so  heavy  a  judgment,  as  the  forfeiture  and  treble  damages,  to  be  passed 
upon  a  mere  default,  without  Aill  assurance  that  the  fact  is  according  as  it  is 
stated  in  the  writ.  But  if  the  defendant  appears  to  the  writ,  and  afterwards 
suffers  judgment  to  go  against  him  by  default,  or  upon  a  nihil  didtj  (when  ho 
makes  no  answer,  puts  in  no  plea,  in  defence,)  this  amounts  to  a  confession  of 
the  waste;  since,  having  once  appeared,  he  cannot  now  pretend  ignorance  of  the 
charge.  Now,  therefore,  the  sheriff  shall  not  go  to  the  place  to  inquire  of  the 
fact  whether  any  waste  has,  or  has  not,  been  committed;  for  this  is  already 
ascertained  by  the  silent  confession  of  the  defendant;  but  he  shall  only,  as  in 
*229 1  ^^^^^^^  upon  other  actions,  make  inquiry  of  the  quantum  of  *damages.(y) 
-■  The  defendant,  on  the  trial,  may  give  in  evidence  any  thin^  that  proven 
there  was  no  waste  committed,  as  that  the  destruction  happened  by  lightning, 
tempest,  the  king^s  enemies,  or  other  inevitable  accident.(2:/  But  it  is  no  de* 
fence  to  say  that  a  stranger  did  the  waste,  for  against  him  the  plaintiff  hath  no 
remedy;  though  the  defendant  is  entitled  to  sue  such  stranger  in  an  action  of 
trespass  tn  et  armis,  and  shall  recover  the  damages  he  has  suffered  in  consequence 
of  such  unlawful  act.(a) 

When  the  waste  and  damages  are  thus  ascertained,  either  by  confession,  ver- 
dict, or  inquiry  of  the  sheriff,  judgment  is  given  in  pursuance  of  the  statute  of 
Glocester,  c.  5,  that  the  plaintiff  shall  recover  the  place  wasted,'  for  which  he 
has  immediately  a, writ  of  ^onn,  provided  the  particular  estate  be  still  subsisting, 
(for,  if  it  be  expired,  there  can  be  no  forfeiture  of  the  land,)  and  also  that  the 
plaintiff  shall  recover  treble  the  damages  assessed  by  the  jury,  which  he  must 
obtain  in  the  same  manner  as  all  other  damages,  in  actions  personal  and  mixed, 
are  obtained,  whether  the  particular  estate  be  expired,  or  still  in  being.* 

(•)Poph.2i.  00  Cro.  EHb.  18, 290.  (•)Co.IittM.  («)  Uw  of  JVib»\PKiM,  US. 

^^^— — — ^^^ ■ ■--  -|__|-1  _,  ■  IBI^M^ 

*  Action  on  the  case  doth  not  lie  for  permissive  waste.  5  Rep.  13.  Hale  MSS.  The 
case  cited  by  lord  Hale  is  that  of  the  countess  of  Salop,  who  brought  an  action  on  the 
case  asainst  her  tenant  at  will  for  negligently  keeping  his  fire  so  that  the  house  was 
burned ;  and  the  whole  court  held  that  neither  action  on  the  case  nor  any  other  action 
lay,  because  at  common  law,  and  before  the  statute  of  Glocester,  action  did  not  lie  for 
waste  against  tenant  for  life  or  years,  or  any  other  tenant  coming  in  by  agreement  of 
parties,  and  tenant  at  will  is  not  within  the  statute.  But  if  tenant  at  will  stipulates 
with  his  lessor  to  be  responsible  for  fire  by  negligence  or  for  other  permissiye  waste, 
without  doubt  an  action  will  lie  on  such  express  agreement.  The  same  observation 
holds  with  respect  to  tenants  for  life  or  years  before  the  statute  of  Glocester;  for  though 
the  law  did  not  make  them  liable  to  any  action,  yet  it  did  not  restrain  them  from  maidiig 
themselves  liable  by  agreement.  At  the  common  law  lessees  were  not  answerable  to 
landlords  for  accidental  or  negligent  burning;  for  as  to  fires  by  accident,  it  is  expressed 
in  Fleta  thAt/artuna  iffnis  velnt^usmodi  even^  inopwad  wmes  ienerUet  exauant;  and  lady 
Shrewsbury's  case  is  a  direct  authority  to  prove  that  tenants  are  equally  excusable  for 
fires  by  negligence.  Fleta,  lib.  i.  c.  12.  Then  came  the  statute  of  Glocester,  which,  by 
making  tenants  for  life  and  years  liable  to  waste  without  exception,  consequently  ren- 
dered them  answerable  for  destruction  by  fire;  but  now,  by  the  6  Anne,  c.  31,  the 
ancient  law  is  restored,  for  the  statute  of  Anne  exempts  all  persons  from  actions  for 
accidental  fire  in  any  house,  except  in  the  case  of  special  agreements  between  landlord 
and  tenant.  See  14  Geo.  III.  c.  78,  s.  86.  It  was  doubted  under  this  statute  whether  a 
covenant  to  repair  generally  extends  to  the  case  of  fire,  and  so  becomes  an  agreement 
within  the  statute;  and  therefore,  where  it  is  intended  that  the  tenant  shall  not  oe  liable, 
it  has  been  usual  in  the  covenant  for  repairing  expressly  to  except  accidents  by  fire. 
See  Harg.  Co.  Litt.  57,  a. — Christian. 

But  it  is  now  settled  that  a  general  unqualified  covenant  to  repair  subjects  the  tenant 
to  the  expense  of  rebuilding.  6  T.  R.  650.  The  tenant  at  all  events  continues  liable  to 
pav  rent.    3  Anst.  687.  3  Dowl.  233.  1 T.  R.  310.  4  Taunt.  45.  18  Ves.  Jr.  115.— Chittt. 

^The  verdict  for  the  pUuntiff  in  a  writ  of  waste  ought  to  find  the  place  wasted.  2 
Bingh.  R.  262.— CHirrr. 

*  But  this  writ  of  waste  has  also  been  abolished,  by  3  ft  4  W.  IV,  c.  27,  s.  36 ;  and  there 
now  only  remain  therefore  the  two  remedies  already  referred  to :  the  first,  to  restrain 
waste  by  oocaining  an  injunction  in  a  court  of  equity;  and  the  second,  to  obtain  damages 
^br  the  waste  after  it  has  been  committed,  by  an  action  on  the  case  in  a  court  of  law, 
yhich  action  lies  not  only  asainst  the  tenant,  but  against  any  stranger  by  whom  an  aist 
t '  waste  nas  been  committed. — Stewart. 

US 
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CHAPTER  XV. 
OF  SUBTRACTION. 

^SuBTRAOnoN;  which  is  the  fifth  species  of  injaries  affecting  a  man's  r^ono 
real  property,  happens  when  any  person  who  owes  any  suit,  duty,  custom,  *• 
or  service  to  another  withdraws  or  neglects  to  perform  it.  It  differs  from  a 
disseisin,  in  that  this  is  committed  without  any  denial  of  the  right,  consisting 
merely  of  non-performance ;  that  strikes  at  the  very  title  of  the  party  injureo, 
and  amounts  to  an  ouster  or  actual  dispossession.  Subtraction,  however,  being 
elearly  an  injury,  is  remediable  by  due  course  of  law;  but  the  remedy  differs 
according  to  the  nature  of  the  services,  whether  they  be  due  by  virtue  of  any 
tenure,  or  by  custom  only. 

I.  Fealty,  suit  of  court,  and  rent  are  duties  and  services  usually  issuing  and 
arising  ratiane  tenurce,  being  the  conditions  upon  which  the  antient  lords 
granted  out  their  lands  to  their  feudatories,  whereby  it  was  stipulated  that  ther 
and  their  heirs  should  take  the  oath  of  fealty  or  fidelity  to  their  lord,  which 
was  the  feodal  bond,  or  commune  mneulum,  between  lord '  and  tenant ;  that  they 
should  do  suit  or  duly  attend  and  follow  the  lord's  courts,  and  there  from  time 
to  time  give  their  assistance,  by  serving  on  juries,  either  to  decide  the  property 
of  their  neighbours  in  the  court-baron  or  correct  their  misdemeanours  in  the 
court-Ieet ;  and,  lastly,  that  they  should  yield  to  the  lord  certain  annual  stated 
returns,  in  military  attendance,  in  provisions,  in  arms,  in  matters  of  ornament 
or  pleasure,  in  rustic  emplo3nnents  or  ^prsddial  labours,  or  (which  is  r^osi 
ingtar  omnium)  in  money,  which  will  provide  all  the  rest;  all  which  are  ^ 
comprised  under  the  one  general  name  of  reditus,  return,  or  i*ent.  And  the 
subtraction  or  non-observane«  of  any  of  these  conditions,  by  neglecting  to  swear 
fealty,  to  do  suit  of  court,  or  to  render  the  rent  or  service  reserved,  is  an  injury 
to  tne  freehold  of  the  lord,  by  diminishing  and  depreciating  the  value  of  his 
sei^ory. 

The  general  remedy  for  all  these  is  by  distress;  and  it  is  the  only  remedy  at 
the  common  law  for  the  two  first  of  them.  The  nature  of  distresses,  their 
incidents  and  consequeoces,  we  have  before  more  than  once  explained  :(a)  it 
may  here  suffice  to  remember  that  they  are  a  taking  of  beasts  or  other  per- 
sonal property  by  way  of  pledge  to  enforce  the  performance  of  something  due 
from  the  party  distrained  upon.  And,  for  the  most  part,  it  is  provided  that 
distresses  be  reasonable  and  moderate;  but  in  the  case  of  distress  for  fealty  or 
suit  of  court,  no  distress  can  be  unreasonable,  immoderate,  or  too  large  :(b)  for 
this  is  the  only  remedy  to  which  the  party  aggrieved  is  entitled,  and  therefore 
it  ought  to  be  such  as  is  sufficiently  compulsory;  and,  be  it  of  what  value  it 
will,  there  is  no  harm  done,  especially  as  it  cannot  be  sold  or  made  away  with, 
but  must  be  restored  immediately  on  satisfaction  made.  A  distress  of  this 
nature,  that  has  no  bounds  with  regard  to  its  quantity  and  may  be  repeated 
from  time  to  time  until  the  stubbornness  of  the  party  is  conquered,  is  called  a 
distress  infinite;  which  is  also  used  for  some  other  purposes,  as  in  summoning 
jurors,  and  the  like. 

Other  remedies  for  subtraction  of  rents  or  services  are,  1.  By  action  of  debt, 
for  the  breach  of  this  express  contract,  of  which  enough  has  been  formerly 
said.  This  is  the  most  usual  remedy  when  recourse  is  had  to  any  action  at  all 
for  the  recovery  of  pecuniary  rents,  to  which  species  of  render  almost  all  free 
services  are  now  reduced  since  the  abolition  of  tne  military  tenures.  But  for  a 
flreehold  rent,  reserved  on  *a  lease  for  life,  &c.,  no  action  of  debt  lay  by  r+og^ 
the  common  law  during  the  continuance  of  the  freehold  out  of  which  ^  " 
it  issued  ;(c)  for  the  law  would  not  suffer  a  real  injury  to  be  remedied  by  an 
action  that  was  merely  personal.  However,  by  the  statutes  8  Anne,  c.  14,  and 
6  Geo.  III.  0.  17,  actions  of  debt  may  now  be  brought  at  any  time  to  recover 

(«)  Sea  pace*  6^  148.  <i)  Finch,  L.  286.  (•)  1  BolL  Abr.  696. 
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mich  freehold  rents.  2.  An  assize  of  mart  d*ancesfor  or  novd  disseisin  will  lie  of 
rents  as  well  as  of  lands,(<i)  if  the  lord,  for  the  sake  of  trying  the  possessory 
nght,  will  make  it  his  election  to  suppose  himself  ousted  or  disseised  thereof. 
This  is  now  seldom  heard  of;  and  all  other  real  actions  to  recover  rents,  being 
in  the  nature  of  writs  of  right,  and  therefore  more  dilatory  in  their  progress, 
are  entirely  disused,  though  not  formally  abolished  by  law.*  Of  this  species, 
however,  is,  3.  The  writ  de  consuetiLdinibus  et  servUiis,  which  lies  for  the  lord 
against  his  tenant  who  withholds  from  him  the  rents  and  services  due  by  cus- 
tom or  tenure  for  his  land.(6)  This  compels  a  specific  payment  or  performance 
of  the  rent  or  service ;  and  there  are  also  others,  whereoy  the  lord  shall  recover 
the  land  itself  in  lieu  of  the  duty  withheld.  As,  4.  The  writ  of  cessavit;  which 
lies  by  the  statutes  of  Glocester,  6  Edward  I,  c.  4,  and  of  Westm.  2, 13  Edw. 
I.  c.  21  and  41,  when  a  man  who  holds  lands  of  a  lord  by  rent  or  other  ser- 
vices neglects  or  ceases  to  perform  his  services  for  two  years  together;  or  where 
a  religious  house  hath  lands  given  it  on  condition  of  performing  some  certain 
spintual  service,  as  reading  prayers  or  giving  alms,  and  neglects  it ;  in  either 
of  which  cases,  if  the  cesser  or  neglect  have  continued  for  two  years,  the  lord 
or  donor  and  his  heirs  shall  have  a  writ  of  cessavit  to  recover  the  land  itself, 
eo  qtiad  t^nens  in  faciendis  servitiisper  biennium  jam  cessavU.(/)  In  like  manner, 
by  the  civil  law,  if  a  teftant  who  held  lands  upon  payment  of  rent  or  services, 
or  "jure  emphyteutico/'  neglected  to  pay  or  perform  them  per  totum  triennium^  he 
might  be  eiected  from  such  emphyteutic  lands.(^)  But,  by  the  statute  of 
Glocester,  the  cessavit  does  not  lie  for  lands  let  upon  fee-farm  rents,  unless  they 
*233 1  ^^^^  ^^^^  fresh  and  uncultivated  for  two  years,  and  there  be  *not  suffi- 
^  cient  distress  upon  the  premises ;  or  unless  the  tenant  hath  so  enclosed 
the  land  that  the  lord  cannot  come  upon  it  to  distrain.(A)  For  the  law  prefers 
the  simple  and  ordinary  remedies  by  distress  or  by  the  actions  iust  now  men- 
tioned to  this  extraordinary  one  of  forfeiture  for  a  cessavit :  ana  therefore  the 
same  statute  of  Glocester  has  provided  further,  that  upon  tender  of  arrears 
and  damages  before  judgment,  and  giving  security  for  the  future  performance 
of  the  services,  the  process  shall  be  at  an  end,  and  the  tenant  shall  retain  his 
land ;  to  which  the  statute  of  Westm.  2  conforms  so  far  as  may  stand  with 
convenience  and  reason  of  law.(t)  It  is  easy  to  observe  that  the  statute(/:) 
4  €reo.  II.  c.  28  (which  permits  landlords  who  have  a  right  of  re-entry  for  non- 
payment of  rent  to  serve  an  ejectment  on  their  tenants  when  half  a  year's 
rent  is  due  and  there  is  no  sufficient  distress  on  the  premises)  is  in  some 
measure  copied*  from  the  antient  writ  of  cessavit :  especially  as  it  may  be  satis- 
fied and  put  an  end  to  in  a  similar  manner,  bv  tender  of  the  rent  and  costs 
within  six  months  after.  And  the  same  remedy  is,  in  substance,  adopted  by 
statute  11  Greo.  II.  c.  19,  §  16,'  which  enacts  that  where  any  tenant  at  rack- 
rent  shall  be  one  year's  rent  in  arrear,  and  shall  desert  the  demised 
premises,  leaving  the  same  uncultivated  or  unoccupied,  so  that  no  sufficient 
distress  can  be  had ;  two  justices  of  the  peace  (after  notice  affixed  on  the 
premises  for  fourteen  days  without  effect)  may  give  the  landlord  possession 
thereof,  and  thenceforth  the  lease  shall  oe  void.  5.  There  is  also  another 
very  effectual  remedy,  which  takes  place  when  the  tenant  upon  a  writ  of 
assize  for  rent,  or  on  a  replevin,  disowns  or  disclaims  his  tenure,  whereby  the 
lord  loses  his  verdict ;  in  which  case  the  lord  may  have  a  writ  of  right,  sur 
disclaimer,  grounded  on  this  denial  of  tenure;  and  shall  upon  proof  of  the 
tenure  recover  back  the  land  itself  so  holden,  as  a  punishment  to  the  tenant 
for  such  his  false  disclaimer.(2)  This  piece  of  retaliating  justice,  whereby  the 
tenant  who  endeavours  to  defraud  his  lord  is  himself  deprived  of  the  estate, 

WP.  N.B.196.  (»)  P.  N.  B.  209.    2  lost  296. 

(«)  Ibid.  161.  (<)  2  iDSt.  401, 460. 

(/)  Ibid.  -208.  (*)  See  rage  206. 

(f)  Cod.  4,  66, 2.  (9  PlDcb,  L.  270, 271. 


» Now  formally  abolished,  3  A  4  W.  IV.  c.  27,  s.  36.— Stewart. 

•  And  see  by  57  Geo.  III.  c.  52,  which  gives  similar  power  though  only  half  a  year't 
rent  is  in  arrear,  and  although  no  right  of  re-entry  be  reserved. — Chittt. 
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as  it  evidently  proceeds  upon  feodal  principles,  *80  it  is  expressly  to    rjnoQi 
be  met  with  m  the  feodal  constitutions  :(m)   ^'vasalliis,  qui  abnegavit    *■     ' 
feiidum  ejtuwe  conditionam,  exspoliabitur.** 

And,  as  on  the  one  hand  the  antient  law  provided  these  several  remedies  to 
obviate  the  knavery  and  punish  the  ingratitude  of  the  tenant,  so  on  the  other 
hand  it  was  eqaally  careful  to  redress  the  oppression  of  the  lord ;  by  furnishing, 
1.  The  writ  of  ne  injuste  vexes  ;(n)  which  is  an  antient  writ  founded  on  that 
chapter(o)  of  magna  carta,*  which  prohibits  distresses  for  greater  services  than 
are  really  due  to  the  lord;  being  itself  of  the  prohibitory  kind,  and  yet  in  the 
nature  of  a  writ  of  right.(»)*  It  lies,  where  the  tenant  in  fee-simple  and  his 
ancestors  have  held  of  the  lord  by  certain  services,  and  the  lord  hath  obtained 
seisin  of  more  or  greater  services,  by  the  inadvertent  payment  or  performance 
of  them  by  the  tenant  himself.  Here  the  tenant  cannot  in  an  avowry  avoid  the 
lord's  possessory  right,  because  of  the  seisin  given  by  his  own  hands ;  buf  is 
driven  to  this  writ,  to  devest  the  lord's  possession,  and  establish  the  mere  right 
of  property,  by  ascertaining  the  services,  and  reducing  them  to  their  proper 
standard.  But  this  writ  does  not  lie  for  tenant  in  tail;  for  he  may  avoid  such 
seisin  of  the  lord,  obtained  from  the  payment  of  his  ancestors,  by  plea  to  an 
avowry  in  replevin. ^j)  2.  The  writ  of  mesne,  de  m£dio;  which  is  also  in  the 
nature  of  a  writ  of  nght,(r)  and  lies,  when  upon  a  subinfeudation  the  mesne,  or 
middle  lord,(5)  suffers  his  under-tenant,  or  ten&ni  paravail,  to  be  distrained  upon 
by  the  lord  paramount,  for  the  rent  due  to  him  from  the  mesne  lord.(Q  And  in 
such  case  the  tenant  shall  have  judgment  to  be  acquitted  (or  indemnified)  by  the 
mesne  lord ;  and  if  he  makes  default  therein,  or  does  not  appear  originally  to 
the  tenant's  writ,  he  shall  be  forejudged  of  his  mesnalty,  ancl  the  tenant  shall 
hold  immediately  of  the  lord  paramount  himself.(t<)^ 

♦II.  Thus  far  of  the  remedies  for  subtraction  of  rents  or  other  ser-  r^oas 
vices  due  by  tenure.  There  are  also  other  services  due  by  antient  custom  ^ 
2Lnd prescription  only.  Such  is  that  of  doing  suit  to  another's  mill:  where  the 
persons,  resident  in  a  particular  place,  by  usage  time  out  of  mind  have  been 
accustomed  to  grind  their  com  at  a  certain  mill ;  and  afterwards  any  of  them 
go  to  another  mill,  and  withdraw  their  suit  (their  secta,  a  sequendo)  from  the 
antient  mill.  This  is  not  only  a  damage,  but  an  injury,  to  the  owner;  because 
this  prescription  might  have  a  very  reasonable  foundation;  viz.,  upon  the  erec- 
tion of  such  mill  by  the  ancestors  of  the  owner  for  the  convenience  of  the 
inhabitants,  on  condition  that,  when  erected,  they  should  all  grind  their  com 
there  only.  And  for  this  injury  the  owner  shall  have  a  writ  de  secta  ad  molen' 
dinum,{w)  commanding  the  defendant  to  do  his  suit  at  that  mill,  quam  ad  illud 
facere  d^et,  et  solet,  or  show  good  cause  to  the  contrary :  in  which  action  the 

(•)  Vend.  {.  2,  t.  26.  (•■}  Booth,  180. 

(«)  F.  N.  R.  10.  (•)  See  book  iL  ch.  5,  pages  60,  60. 

(•)  0. 10.  («)  F.  N.  B.  136. 

^)  Booth.  126.  (u)  2  Inst  874. 

(ff)  F.  N.  B.  11.    2  lurt.  21.  («)F.  N.  B.  123. 


'  Lord  Coke  (2  Inst.  p.  21)  expressly  denies  this,  and  cites  the  writ  from  Glanville,  ano 
Mys  it  is  mentioned  in  the  Mirror. — Coleridos. 

^  At  common  law  an  action  on  the  case  may  be  supported  by  a  tenant,  or  third  person, 
against  a  landlord  for  distraining  for  more  rent  than  is  due ;  and  that  is  now  the  usual 
remedy.    2  Chitty  on  PL  4th  ed.  719.— Chittt.  f 

*  But  these  several  writs  have  long  been  obsolete  and  are  now  abolished.  3  &  4  W.  IV. 
e.  27,  s.  36. — Stewart. 

The  remedy  of  the  tenant  in  either  of  the  cases  above  stated  is  now  by  an  ordinary 
personal  action.  Where,  as  in  the  first  case  stated,  the  tenant  has  overpaid  the  landlord 
in  iterance  of  the  facts,  the  money  so  overpaid  is  considered  by  the  law  to  be  money 
received  for  the  use  of  the  tenant,  and  the  tenant  may  accordingly,  provided  there  have 
been  no  laches  on  his  part,  recover  it  in  an  action.  Marriott  vs.  Hampton,  2  Smith's 
Lead.  Gases,  4th  ed.  p.  325,  notes.  In  the  second  case  stated, — ^that  of  an  under-tenant 
paying  the  landlord  in  default  of  the  mesne  tenant's  doing  so, — the  payment  by  the 
under-tenant  is  considered  a  payment  itto  ianto  of  the  rent  due  to  his  immeaiate  landlord, 
the  mesne  tenant,  and  may  either  be  deducted  from  the  rent  accruing  due  to  the  mesne 
landlord,  (Carter  t».  Carter,  5  Bingh.  406,)  or  sued  for  in  an  action  as  money  paid  to  hi» 
use.    Exall  vs.  Partridge,  8  T.  R.  308.    Bandy  vs.  Cartwright,  8  Exc.  913.— Kbrb. 

Vol.  IL— 11  1«1 


li 


•^Sft  PRIVATE  WRONGS.  [Book  HI 

validity  of  the  prescription  may  be  tried,  and  if -it  be  found  for  the  owner,  he 
shall  recover  damages  against  the  defendant.(x)  In  like  manner,  and  for  like 
reasons,  the  register(y)  will  inform  as,  that  a  man  may  have  a  writ  of  secta  ad 
furnum,  secta  ad  torrale,  et  ad  omnia  alia  hujusmodi;  for  suit  due  to  his  fumum, 
his  public  oven  or  bake-house;  or  to  his  torrale,  his  kiln,  or  malt-house;  when  a 
person's  ancestors  have  erected  a  convenience  of  that  sort  for  the  benefit  of  the 
neighbourhood,  upon  an  agreement  (proved  by  immemorial  custom)  that  all  the 
inhabitants  should  use  and  resort  to  it  when  erected.  But  besides  these  special 
remedies  for  subti'actions,  to  compel  the  specific  performance  of  the  service  due 
by  custom,  an  action  on  the  case  will  also  lie  for  all  of  them,  to  repair  the  party 
injured  in  damages.'    And  thus  much  for  the  injury  of  subtraction. 


CHAPTER  X  VI. 
OF  DISTURBANCE. 


^2361  *The  sixth  and  last  species  of  real  injuries  is  that  of  disturbance; 
^  which  is  usually  a  wrong  done  to  some  mcorporeal  hereditament,  by 
hindering  or  disquieting  the  owners  in  their  regular  and  lawful  enjoyment  of 
it.(a)  I  shall  consider  five  sorts  of  this  injuiy :  viz.,  1.  Disturbance  of  frat^ 
chises.  2.  Disturbance  of  common,  3  Disturbance  of  u>ays»  4.  Disturbance  of 
tenure.    5.  Disturbance  of  patronage, 

I.  Disturbance  of  franchises  happens  when  a  man  has  the  franchise  of  hold- 
ing a  court-leet,  of  keeping  a  fair  or  market,  of  free-warren,  of  taking  toll, 
of  seizing  waifs  or  estrays,  or  (in  short)  any  other  species  of  franchise 
whatsoever,  and  he  is  disturbed  or  incommoded  in  the  lawful  exercise  thereof. 
As  if  another,  by  distress,  menaces,  or  persuasions,  prevails  upon  the  suitors  not 
to  appear  at  my  court ;  or  obstructs  the  passage  to  my  fair  or  market;  or  hunts 
in  my  free- warren ;  or  refuses  to  pay  me  the  accustomed  toll ;  or  hinders  me 
from  seizing  the  waif  or  estray,  whereby  it  escapes  or  is  carried  out  of  my  liberty; 
in  every  case  of  this  kind,  all  which  it  is  impossible  here  to  recite  or  suggest, 
there  is  an  injury  done  to  the  legal  owner;  his  property  is  damnified;  and  the 
profits  arising  from  such  his  franchise  are  diminished.  To  remedy  which,  as  the 
*237 1  ^^^  ^^  given  no  other  writ,  he  is  ^therefore  entitled  to  sue  for  damages 
^  by  a  special  action  on  the  case;  or,  in  case  of  toll,  may  take  a  distress  if 
Jue  plea8es.('6) 

li.  The  aisturbance  of  common  comes  next  to  be  considered;  where  any  act  is 
done,  by  which  the  right  of  another  to  his  common  is  incommoded  or  diminished. 
This  may  happen,  in  the  first  place,  where  one  who  hath  no  right  of  common 
puts  his  cattle  into  the  land ;  and  thereby  robs  the  cattle  of  the  commoners  of 
their  respective  shares  of  the  pasture.  Or  if  one,  who  hath  a  right  of  common, 
puts  in  cattle  which  are  not  commonable,  as  hogs  and  goats;  which  amounts  to 
the  same  inconvenience.  But  the  lord  of  the  soil  may  (by  custom  or  prescrip- 
tion, but  not  without)  put  a  stranger's  cattle  into  the  common  ;(o)  and  also,  by 
a  like  prescription  for  common  appurtenant,  cattle  that  are  not  commonable  may 
be  put  into  the  common.(d)  The  lord  also  of  the  soil  may  justify  making  bur- 
rows therein,  and  putting  in  rabbits,  so  as  they  do  not  increase  to  so  large  a 
number  as  totally  to  destroy  the  common.(e)  But  in  general  in  case  the  beasts 
gf  a  stranger,  or  ihe  uncummonaUe  cattle  of  a  commoner,  be  found  upon  the  land, 

(•)  Go.  Entr.  461.  (•)  1  RoU.  Abr.  806. 

(9)  Pol.  IfiS.  hi)  Co.  Utt  122. 

(•)  Finch,  L.  187.  ('•)  Oro. Ells. 876.    CKaJM.196.    Latv.lOa. 

(»)Cra£lix.658. 


'  Thitf  is  now  the  only  action  in  use  for  most  of  the  ii^juriee  specified  in  tiiis  chapter^ 
ihe  ancient  appropriate  writs  having  become  so  obsolete  that  few  special  pleaders,  if  any 
would  know  how  to  pr^eed  in  them.    See,  further,  2  Sannd.  113,  b.-"CHBnTiAy. 
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the  lord  or  any  of  the  commoners  may  dietrain  them  damage-feasant :(/)  oi  the 
commoner  may  bring  an  action  on  the  case  to  recover  damages,  provided  the 
injary  done  be  any  thing  considerable :  so  that  he  may  lay  his  action  with  SLjper 
quody  or  allege  that  thereby  he  was  deprived  of  his  common.  But  for  a  trivial 
trespass  the  commoner  has  no  action ;  out  the  lord  of  the  soil  only,  for  the  entry 
and  trespass  committed. (^)' 

Another  disturbance  of  common  is  by  surcharging  it )  or  putting  more  cattle 
therein  than  the  pasture  and  herbage  will  sustain,  or  the  party  hath  a  right  to 
do.  In  this  case  he  that  surcharges  does  an  injury  to  the  rest  of  tlie  owners, 
by  depriving  them  of  their  respective  portions,  or  at  least  *contracting  t^^qq 
them  into  a  smaller  compass.  This  injury  by  surcharging  can,  properly  L 
•peaking,  only  happen  wnere  the  common  is  appendant  or  appurtenant,(h)  and  of 
course  limitable  oy  law;  or  where,  when  in  gross,  it  is  expressly  limited  and 
certain ;  for  where  a  man  hath  common  in  gross,  sans  ncmbre  or  without  stint,  he 
eannot  be  a  surcharger.  However,  even  where  a  man  is  said  to  have  common 
without  stint,  still  there  must  be  left  sufficient  for  the  lord's  own  beasts  ;(i)  for 

(/)9  Rep.  112.  (A)  See  book  iL  ch. 8. 

(#)  IXAA.  (<)  I  KolL  Abr.  800. 


'  If  cattle  escape  into  the  common,  and  are  driven  out  Ya  the  owner  as  soon  as  he  has 
notice,  thougfa^the  lord  may  have  his  action  of  trespass,  yet  ^e  commoner  cannot  bring  his 
action  upon  the  case,  because  sufficient  feeding  still  remains  for  him.  But  if  cattle  are 
permitted  to  depasture  the  common,  whether  they  belong  to  a  stranger  or  are  the  super- 
numerary cattle  of  a  commoner,  an  action  lies ;  and  it  is  not  necessary  to  prove  specific 
i]:\jury,  for  the  right  of  the  commoner  is  ii^jured  by  such  an  act,  and,  if  permitted,  the 
wrong-doer  might  gain  a  right  by  repeated  acts  of  encroachment.  2  Bla.  Rep.  1233.  4 
T.  R.  71.  2  East,  154.  1  Saund.  346,  b.  And  where  A.,  being  possessed  of  a  portion  of 
a  lammas-field  over  which  a  right  of  common  existed  part  of  the  year,  took  down  the 
customary  post-and-rail  fence,  containing  gaps  through  which  the  commoner's  cattle 
might  jpasa,  and  built  a  wall  with  a  single  doorway,  at  which  they  might  enter  and 
return,  it  was  held  that  this  was  a  disturbance  of  the  common  right,  and  an  action  wa« 
maintainable,  though  the  abridgment  of  the  right  was  inconsiderable.  1  McCleland's 
Rep.  373.  One  farthing  damages  will  sustain  the  verdict  in  such  case.  lb. ;  and  2  East, 
154.  It  has  been  held  that  a  claim  of  common  for  all  the  plaintiff's  cattle  levmU  and 
eouchant  on  his  land  was  supported  by  evidence  of  a  custom  for  all  the  occupiers  of  a 
large  common  field  to  turn  cattle  into  the  whole  field  when  the  corn  was  taken  off,  the 
number  of  cattle  being  regulated  by  the  extent,  and  not  the  produce  of  each  man's  land 
in  the  field,  although  the  cattle  were  not  actually  maintained  on  such  land  during  the 
winter.  1  B.  &  A.  706.  In  an  action  for  disturbance  of  common,  where  the  plaintiff 
stated  that  he  was  possessed  of  a  messuage  and  landy  by  reason  whereof  he  was  entitled  tt) 
the  right  of  common,  and  it  appeared  on  the  trial  that  he  was  possessed  of  land  only, 
it  was  held  that  the  allegation  was  divisible,  and  the  plaintiff  entitled  to  damages  pro 
tanto.  2  B.  &  A.  360.  See  15  East,  115.  The  declaration  must  in  all  cases  allege  that 
the  plaintiff  thereby  could  not  use  his  common  in  so  ample  a  manner  as  he  ought  to 
have  done.    9  Co.  113,  a.— Chittt. 

The  passage  referred  to  in  the  Reports  is  this : — "  If  the  trespass  be  so  small  that  the 
commoner  has  not  any  loss,  but  sufficient  in  ample  manner  remains  for  him,  no  action 
lies  for  it."  Mr.  Serjeant  Williams  observes  that  this  must  be  understood  with  some 
restriction.  Undoubtedly  if  cattle  escape  into  the  common  and  are  driven  out  by  the 
owner  as  soon  as  he  has  notice,  though  the  lord  may  have  an  action  of  trespass  for  the 
imury  to  his  soil,  the  commoner  cannot  bring  an  action  upon  the  case ;  for  this  seems  to  < 
£bI1  directly  within  the  rule.  But  if  cattle  are  permitted  to  depasture  the  common, 
whether  they  are  a  stranger's  or  the  supernumerary  cattle  of  a  commoner,  whether  they 
are  driven  or  escape  there,  a  commoner  may  have  an  action  upon  the  case,  in  which  it 
does  not  seem  necessary  for  him  to  prove  any  specific  injury  sustained.  The  consumption 
of  the  grass  by  the  other  cattle  is  of  itself  a  diminution  of  the  right  and  profit  of  the 
commoner,  and  considered  as  a  sufficient  proof  of  the  damage  alleged  in  the  declaration ; 
for  if  the  other  cattle  had  not  been  there,  the  commoner's  cattle  might  have  eaten  every 
blade  of  grass  which  was  consumed  by  the  other.  Besides,  the  law  considers  that  the 
righl  of  the  commoner  is  injured  by  such  an  act,  and  therefore  allows  him  to  bring  an 
action  for  it  to  prevent  the  wrong-doer  from  gaining  a  right  by  repeated  acts  of  encroach- 
ment. For  wherever  any  act  injures  another's  right,  and  would  also  be  evidence  in 
fibvour  of  the  wrong-doer  claiming  the  right  on  any  future  occasion,  an  action  may  be 
maintained  for  sudi  act  without  proof  of  any  specific  iivury.  Mellor  vs,  Spateman,  1 
Saund.  Rep.  546,  a.,  n.  2,  citing  Wells  vs.  Watling,  2  Bla.  Rep.  1233.  Hobson  vs.  Todd. 
4  T  R.  71.— CoLBRinoE. 
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the  law  will  not  suppose  that,  at  the  original  grant  of  the  common^  the  lord 
meant  to  exclude  himself.' 

The  usual  remedies,  for  surcharging  the  common,  are  either  hv  distraining  so 
many  of  the  beasts  as  are  above  the  number  allowed,  or  else  by  an  action  of 
trespass,  both  which  may  be  had  by  the  lord :  or  lastly,  by  a  special  action  on 
the  case  for  damages ;  in  which  any  commoner  may  be  plaintifP'.(^')  But  the 
antient  and  most  effectual  method  of  proceeding  is  by  writ  of  admeasurement  of 
pasture.  This  lies  either  where  a  common  appurtenant  or  in  gross  is  certain  as 
to  number,  or  where  a  man  has  common  appendant  or  appurtenant  to  his  land, 
the  quantity  of  which  common  has  never  yet  been  ascertained.  In  either  of 
these  cases,  as  well  the  lord,'  as  any  of  the  commoners,  is  entitled  to  this  writ 
of  admeasurement ;  which  is  one  of  those  writs  that  are  called  vicontiel,(^k)  being 
directed  to  the  sheriff,  (vicecamiti,)  and  not  to  be  returned  to  any  superior  court 
till  finally  executed  by  him.  It  recites  a  complaint,  that  the  defendant  hath 
surcharged,  superoneramt,  the  common ;  and  therefore  commands  the  sheriff  to 
admeasure  and  apportion  it ;  that  the  defendant  may  not  have  more  than  belongs 
to  him,  and  that  the  plaintiff  may  have  his  rightful  share.  And  upon  this  suit 
all  the  commoners  shall  be  admeasured,  as  well  those  who  have  not  as  those 
who  have  surcharged  the  common ;  as  well  the  plaintiff  as  the  defendant.(/) 
*239 1  ^^^  execution  of  this  writ  must  be  by  a  jury  of  twelve  men,  who  are 
-■  upon  their  *oaths  to  ascertain,  under  the  superintendence  of  the  sheriff, 
what  and  how  many  cattle  each  commoner  is  entitled  to  feed.  And  the  rule  for 
this  admeasurement  is  generally  understood  to  be,  that  the  commoner  shall  not 
turn  more  cattle  upon  tne  common  than  are  sufficient  to  manure  and  stock  the 
land  to  which  his  right  of  common  is  annexed ;  or,  as  our  antient  law  expressed 
it,  such  cattle  only  as  are  levant  and  couchant  upon  his  tenement  ;(m)  which, 
being  a  thing  uncertain  before  admeasurement,  has  frequently,  though  erro- 
neously, occasioned  this  unmeasured  right  of  common  to  be  called  a  common 
without  stint  or  sans  nombre;(n)  a  thing  which,  though  possible  in  law,(o)  does  in 
fact  very  rarely  exist.* 

VntOL  278.  («)  Bro.  Abr.  tit  pratriftiom,  28. 

2Iiuit3e9.    Fincii,  L.  814.  (•»)  Hardr.  117. 

r.N.B.126.  I  (•)  Lord  Raym.  407. 


'  The  modem  doctrine  upon  this  subject  is  somewhat  different;  for  it  is  now  held  that 
a  prescription  for  a  sole  and  several  pasture,  ko,  in  exclusion  of  the  owner  of  the  soil /or 
the  whole  year  is  good,  (2  Lev.  2.  Pollexf.  13.  1  Mod.  74 ;)  for  it  does  not  exclude  the  lord 
from  all  the  profits  of  the  soil,  as  he  is  entitled  to  the  mines,  trees,  and  quarries.  And 
though  a  man  cannot  prescribe  to  have  common  eo  nomine  for  the  wh4>le  year  in  exclusion 
of  the  lord,  (1  Lev.  268.  1  Ventr.  395,)  still,  the  lord  may  by  custom  be  restrained  to  a 
qualified  right  of  common  during  a  part  of  the  year,  (Yelv.  129;)  and  it  is  said  the  lord 
may  be  restrained,  together  with  the  commoners,  from  using  the  common  at  all  during 
a  part  of  the  year.  1  Saund.  353,  n.  (2.)  See  also  2  H.  fil.  4.  And  it  is  said  to  have 
been  clearly  held  tljat  the  commoners  may  prescribe  to  have  common  in  exclusion  of  the 
lord  for  a  part  of  the  year.    2  Roll.  Abr.  267,  L.  pi.  1. — Chitty. 

This  seems  to  be  too  generally  expressed ;  for  the  lord's  right  may  be  narrowed  down 
to  any  thing  short  of  absolute  exclusion  for  the  whole  year.  He  may,  together  with  the 
.commoners,  be  entirely  excluded  for  a  part  of  the  year,  his  right  may  be  limited  to  the 
feeding  of  a  limited  number  for  a  part  of  the  year,  or  the  commoner  may  have  the  pas- 
ture entirely  to  his  exclusion  for  a  part  of  the  year.  Potter  vs.  North,  1  Saund.  Rep. 
353,  n.  2. — CoLBRiDOB. 

'  Finch,  in  the  passage  cited,  expressly  says  that  "  the  lord  cannot  have  the  writ  of 
admeasurement  against  his  tenants  surcharging;  for  he  may  distrain  the  surplusage  for 
damage-feasant.''  And  Fitz.  N.  B.  125,  D.  is  an  authority  to  the  same  effect.  Lord 
Hale,  citing  several  cases  from  the  year-books,  is  of  a  different  opinion.  But  all  these 
seem  agreed  that  the  commoner  cannot  have  it  against  the  lord. — Coleridge. 

*  The  lord  may  distrain  not  only  the  cattle  of  a  stranger,  but  also  so  many  of  a  com- 
moner's eattle  an  surcharge  the  common.  2  Bla.  R.  818.  Willes,  638.  A  commoner  can 
only  distrain  the  cattle  of  a  stranger,  (1  Roll.  Abr.  320,  405,  pi.  5.  Yelv.  104,)  and  not 
of  the  lord,  (2  Buls.  117,)  nor  where  a  commoner  overcharges  the  common,  by  putting 
in  cattle  that  are  not  levant  and  couchant,  can  another  commoner  distrain  the  surplus,  at 
least  before  admeasurement.  3  Wils.  287.  2  Lutw.  1238.  4  Burr.  2426.  But  where  the 
nght  of  common  is  limited  to  a  certain  number  of  cattle,  without  any  relation  to  the  quan- 
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If,  after  the  admeasarement  has  thus  ascertained  the  right,  the  same  de- 
fendant surcharges  the  common  again,  the  plaintiff  may  have  a  writ  of  second 
surcharge^  de  secunda  superonerationey  which  is  given  by  the  statute  Westm.  2, 
13  Edw.  I.  c.  8,  and  thereby  the  sheriff  is  directed  to  inquire  by  a  jury  whether 
the  defendant  has  in  fact  again  surcharged  the  comnaon  contrary  to  the  tenure 
of  the  last  admeasurement ;  and,  if  he  has,  he  shall  then  forfeit  to  the  kin^  the 
supernumerary  cattle  put  in,  and  also  shall  pay  damages  to  the  plaintiff.C;?) 
This  process  seems  highly  equitable  :  for  the  first  offence  is  held  to  be  committed 
through  mere  inadvertence,  and  therefore  there  are  no  damages  or  forfeiture  on 
the  first  writ,  which  was  only  to  ascertain  the  right  which  was  disputed ;  but 
the  second  offence  is  a  wilful  contempt  and  injustice,  and  therefore  punished 
very  properly  with  not  only  damages  but  also  forfeiture.  And  herein  ihe  right, 
being  once  settled,  is  never  again  disputed ;  but  only  the  fact  is  tried,  i^hether 
there  be  any  second  surcharge  or  no :  which  gives  this  neglected  proceeding*  a 
great  advantage  over  the  modem  method  by  action  on  the  case,  wherein  the 
quantum  of  common  belonging  to  the  defendant  must  be  proved  upon  every  fresh 
trial  for  every  repeated  offence. 

♦There  is  yet  another  disturbance  of  common,  when  the  owner  of  the     r  ♦^^a 
laud,  or  other  person,  so  encloses  or  otherwise  obstructs  it  that  the    •■  ^ 
commoner  is  precluded  from  enjoying  the  benefit  to  which  he  is  by  law  entitled. 

This  may  be  done  either  by  erectmg  fences,  or  by  driving  the  cattle  off  the 
land,  or  by  ploughing  up  the  soil  of  the  common.(^)  Or  it  may  be  done  by 
erecting  a  warren  therein,  and  stocking  it  with  rabbits  in  such  quantities 
that  they  devour  the  whole  herbage  and  thereby  destroy  the  common.  For,  in 
such  case,  though  the  commoner  may  not  destroy  the  rabbits,  yet  thu  law  looks 
upon  this  as  an  injurious  disturbance  of  his  right,  and  has  given  him  his  remedy 
by  action  against  the  owner.(r/  This  kind  of  disturbance  does  indeed  amount 
to  a  disseisin,  and,  if  the  commoner  chooses  to  consider  it  in  that  light,  the  law 
has  given  him  an  assize  of  novd  disseisin,  against  the  lord,  to  recover  the  pos- 
session of  his  common.(s)  Or  it  has  given  a  writ  of  quod  pemiittaty  against 
any  stranger,  as  well  as  the  owner  of  the  land,  in  case  of  such  a  disturbance  to 
the  plaintiff  as  amounts  to  a  total  deprivation  of  his  common ;  whereby  the 
defendant  shall  be  compelled  to  permit  the  plaintiff  to  enjoy  his  common  as  he 
ought.(f)  But  if  the  commoner  does  not  choose  to  bring  a  real  action  to 
recover  seisin,  or  to  try  the  right,  he  may  (which  is  the  easier  and  more  usual 
way)  bring  an  action  on  the  case  for  his  damages,  instead  of  an  assize  or  a 
quad  permittat(uy 

There  are  cases,  indeed,  in  which  the  lord  may  enclose  and  abridge  the 
common ;  for  which,  as  they  are  no  injury  to  any  one,  so  no  one  is  entitled  to 
any  remedy.    For  it  is  provided  by  the  statute  of  Merton,  20  Hen.  III.  c.  4, 

a>)  p.  N.  B.  126.    2  Inst.  370.  (•)  F.  M.  B.  179. 

(f)  Cro.  Blis.  198.  M  Elneh,  L.'275.    F.  N.  B.  123. 

(')  Cro.  Jao.  196.  (•)  Cro.  Jao.  106. 


tity  of  land  which  the  commoner  possesses,  and  he  puts  in  a  greater  number,  perhaps 
another  commoner  may  distrain  the  supernumerary  cattle.  4  Burr.  2431.  It  seems  clear 
that  a  claim  of  common  pleaded  by  an  inhabitant,  as  an  inhabitant  merely,  is  bad :  it 
must  be  pleaded  either  in  the  name  of  a  corporation  for  the  benefit  of  the  inhabitants, 
or  in  a  que  estate.  6  Co.  69,  b.  4  T.  B.  717.  1  Saund.  346,  f.,  n.  (g.)  But  if  the  defend- 
ant be  lord  of  the  manor,  or  one  who  puts  his  cattle  on  the  common  with  the  lord's 
license,  the  commoner  cannot  maintain  an  action  unless  he  has  sustained  a  specific 
ii^ury ;  for  the  lord  ia  entitled  to  what  remains  of  the  grass,  and  therefore  may  consume 
it  himself,  or  license  another  to  depasture  it.  4  T.  IL  73.  2  Mod.  6.  6  Willes,  619.  - 
Chittt. 

»  Now  abolished,  3  &  4  W.  IV.  c.  27,  s.  36.— Stbwart. 

*  It  is  the  policy  of  the  law  not  to  allow  commoners  to  abate,  except  only  in  a  few 
cases;  for  an  action  will  best  ascertain  the  just  measure  of  the  damage  sustained.  But 
if  the  lord  erect  a  wall,  gate;  hedge,  or  fence  round  the  common,  to  prevent  the  com* 
moner's  cattle  from  going  into  the  common,  the  commoner  may  al^te  the  erection, 
because  it  is  inconsistent  with  the  grant.    1  Burr.  259.    6  T.  B.  485. — Chittt. 

^  This  is  now  the  only  remedy,  these  real  actions  having  been  abolished.    3  &  4  W.  IV 
e.  27,  8.  36.^  Stewart. 
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that  the  lord  may  approve,  that  is,  enclose  and  convert  to  the  uses  of  hushandiy, 
(which  is  a  melioration  or  approvement,)  any  waste  j^undS;  woods,  or  p&6- 
tures,  in  which  his  tenants  have  common  appendant  to  their  estates,  provided  he 
*241 1    ^^^^^  ^sufficient  common  to  his  tenants,  according  to  the  proportion 

^  of  their  land.  And  this  is  extremely  reasonable;  ror  it  would  oe  very 
hard  if  the  lord,  whose  ancestors  granted  out  these  estates  to  which  the 
commons  are  appendant,  should  be  precluded  from  making  what  advantage  he 
can  of  the  rest  of  his  manor,  provided  such  advantage  and  improvement  be  no- 
wav  derogatory  from  the  former  grants.  The  statute  Westm.  2,  13  Edw.  I. 
c.  46  extends  this  liberty  of  approving,  in  like  manner,  against  all  others  that 
have  common  appurtenant,  or  in  gross,  as  well  as  against  the  tenants  of  the  lord 
who  have  their  common  appendant;  and  further  enacts  that  no  assize  of  novd 
disseisin  for  common  shall  lie  against  a  lord  for  erecting  on  the  common  any 
windmill,  sheep-house,  or  other  necessary  buildings  therein  specified :  which,  Sur 
Edward  Coke  says,(u7)  are  only  put  as  examples;  and  that  any  other  necessary 
improvements  may  be  made  by  the  lord,  though  in  reality  they  abridge  the 
common  and  make  it  less  sufficient  for  the  commoners.  And  lastly,  by  statute 
29  Geo.  II.  0.  36,  and  31  Geo.  II.  c.  41,  it  is  particularly  enacted  that  any  lords 
of  wastes  and  commons,  with  the  consent  of  the  major  part  in  number  and 
value  of  the  commoners,  may  enclose  any  part  thereof  for  the  growth  of  timber 
and  underwood.* 

III.  The  third  species  of  disturbance,  that  of  ways,  is  very  similar  in  itf 
nature  to  the  last ;  it  principally  happening  whei)  a  person  who  hath  a  riffht 
to  a  way  over  another's  grounds,  by  grant  or  prescription,  is  obstructed  oy 
enclosures  or  other  obstacles,  or  by  pfoughing  across  it ;  by  which  means  he 
cannot  enioy  his  right  of  way,  or  at  least  not  in  so  commodious  a  manner  as 
he  might  have  done.  If  this  be  a  way  annexed  to  his  estate,  and  the  obstruo- 
tion  is  made  by  the  tenant  of  the  land,  this  brings  it  to  another  species  of  injury ; 
for  it  is  then  a  nuisance,  for  which  an  assize  will  lie,  as  mentioned  in  a  former 
chapter.(x)  But  if  the  right  of  way  thus  obstructed  by  the  tenant  be  only  in 
gross,  (that  is^  annexed  to  a  man's  person  and  unconnected  with  any  lands  or 
4(242 1    ^tenements,)  or  if  the  obstruction  of  a  way  belonging  to  a  house  or  land 

•'  is  made  by  a  stranger,  it  is  then  in  either  case  merely  a  disturbance ; 
for  the  obstruction  of  a  way  in  gross  is  no  detriment  to  any  lands  or  tenements, 
and  therefore  does  not  fall  under  the  legal  notion  of  a  nuisance,  which  must  be 
laid  ad  nocumentum  liberi  tenementi;(y)  and  the  obstruction  of  it  by  a  stranger 
can  never  tend  to  put  the  right  of  way  in  dispute;  the  remedy,  therefore,  for 

(•)2 iDit  470.  .  (») F. N. a  183. 

«  (•)  a  18,  !>.  218. 

♦ 

'  As  the  lord  may  approve,  leaving  a  sufficiency  of  commonp  the  commoner  abates  an 
erection  at  the  peril  of  an  action.  A  person  seised  in  fee  of  the  waste  may  approve, 
although  he  be  not  lord.  3  T.  R.  445.  But  there  can  be  no  approvement  against  the 
tenants  of  a  manor,  who  have  a  right  to  dig  gravel  in  the  wastes  and  take  estovers,  (2  T. 
R.  391,)  nor  against  common  of  turbary,  (1  Taunt.  435;)  and  although  the  lord  may 
approve  against  common  of  pastures,  by  20  Hen.  III.  c.  4»  ^  7*  K>  4I1>  y^t  there  may  be 
other  rights  of  common  against  which  he  cannot  approve.  6  T.  R.  741.  A  custom  for 
tenants  to  approve  by  the  lord's  consent  and  by  presentment  of  the  homage  does  not 
restrain  the  lord's  right  to  approve.  2  T.  R.  392,  n.  The  lord  may,  with  consent  of 
the  homage,  grant  part  of  the  soil  for  building,  if  the  exercise  of  the  right  be  imme* 
morial,  (5  T.  K.  417,  n. ;)  but  a  custom  for  the  lord  to  grant  leaaes  of  the  waste  without 
restriction  is  bad  in  point  of  law.    3  B.  &  A.  153. 

Thf  cultivation  of  common  lands,  and  the  enclosure  and  management  of  them,  are  now 
carried  on  under  private  acts  of  parliament,  subject  to  and  adopting  the  regulations  laid 
down  in  the  13  Geo.  III.  c.  81  and  41  Geo.  III.  c.  109,  which  are  moorporated  into  all 
special  enclosure  acts. — Chittt. 

Bj  the  general  enclosure  acts,  (41  Geo.  III.  c.  109,  amended  bv  1  &  2  Geo.  IV.  c.  23,  6*4; 
7  W.  IV.  c.  115,  and  3  &  4  Vict.  c.  31,)  it  is  particularly  enacted  that  any  lords  of  wastes 
and  commons,  with  the  consent  of  two-third  parts  in  number  and  value  of  the  com- 
moners, may  enclose  any  part  thereof  for  the  growth  of  timber  and  underwood.-^ 

STEWART. 

ifte 


Chap.  16.:  PEIVATB  WRONGS.  242 

these  distarbances  is  not  by  assize  or  any  real  action,  bnt  by  the  nuiversoi 
remedy  of  action  on  the  case  to  recover  damages,  (^r) 

lY.  The  fourth  species  of  disturbance  is  that  of  disturbance  of  tenurej  or 
breaking  that  connection  which  subsists  between  the  lord  and  his  tenant,  and  to 
which  the  law  pays  so  high  a  regard,  that  it  will  not  suffer  it  to  be  wantonly 
dissolved  by  the  act  of  a  third  person.  To  have  an  estate  well  tenanted  is  an 
advantage  that  every  landlord  must  be  very  sensible  of;  and  thei-efore  the 
driving  away  of  a  tenant  from  off  his  estate  is  an  injury  of  no  small  conse- 
quence. So  that  if  there  be  a  tenant  at  will  of  any  lands  or  tenements,  and  a 
stranger,  either  by  menaces  and  threats,  or  by  unlawful  distresses,  or  by  fraud 
and  circumvention,  or  other  means,  contrives  to  drive  him  away,  of  inveigle 
him  to  leave  his  tenancy,  this  the  law  very  justly  construes  to  be  a  wrong  and 
injury  to  the  lord,(a)  and  gives  him  a  reparation  in  damages  against  the  offender 
by  a  special  action  on  the  case. 

Y.  The  ftfth  and  last  species  of  disturbance,  but  by  far  the  most  considerable, 
is  that  of  diBturbance  of  patronage;  which  is  a  hinderance  or  obstruction  of  a 
patron  to  present  his  clerk  to  a  benefice. 

This  injury  was  distinguished  at  common  law  from  another  species  of  injury, 
called  usurpation ;  which  is  an  absolute  ouster  or  dispossession  of  the  patron, 
and  happens  when  a  stranger,  that  hath  no  right,  presenteth  a  clerk,  and  he  is 
thereupon  ^admitted  and  mstituted.(6)  In  which  case  of  usurpation,  r9|t24Q 
the  patron  lost  by  the  common  law  not  only  his  turn  of  presenting  pro  *■ 
hoc  vice,  but  also  the  absolute  and  perpetual  inheritance  of  the  advowson,  so 
that  he  could  not  present  again  upon  the  next  avoidance,  unless  in  the  mean 
time  he  recovered  nis  right Tby  a  real  action,  viz.,  a  writ  of  right  of  advowson.(c) 
The  reason  given  for  his  losing  the  present  turn,  and  not  ejecting  the  usurper'^ 
clerk,  was  j;hat,  the  final  intent  of  the  law  in  creating  this  species  of  property 
being  to  have  a  fit  person  to  celebrate  divine  service,  it  preferred  the  peace  of 
the  church  (provided  a  clerk  were  once  admitted  and  instituted)  to  the  right  oi 
any  patron  whatever.'  And  the  patron  also  lost  the  inheritance  of  his  advow 
son,  unless  be  recovered  it  in  a  writ  of  right,  because  by  such  usurpation  he 
was  put  out  of  possession  of  his  advowson,  as  much  as  when  by  actual  entrv 
and  ouster  he  is  disseised  of  lands  or  houses  \  since  the  only  possession  of  which 
an  advowsoh  is  capable  is  by  actual  presentation  and  admission  of  one's  clerk. 
As,  therefore,  when  the  clerk  was  once  instituted  (except  in  the  case  of  the  king, 
where  he  must  also  be  inducted)((2)  the  church  became  absolutely  fuU;  so  the 
usurper  by  such  plenarty,  arising  from  his  own  presentation,  became  in  fact 
seised  of  tne  advowson :  which  seisin  it  was  impossible  for  the  true  patron  to 
remove  by  any  possessory  action,  or  other  means,  during  the  plenarty  or  fulness 
of  the  church;  and  when  it  became  void  afresh,  he  coula  not  then  present,  since 
another  had  the  right  of  possession.  The  only  remedy,  therefore,  which  the 
patron  had  left,  was  to  try  the  mere  right  in  a  writ  of  right  of  advowson;  which 
18  a  peculiar  writ  of  right,  framed  for  this  special  purpose,  but  in  every  other 
respect  corresponding  with  other  writs  of  right  :(£)  and  if  a  man  recovered 
therein,  he  regained  the  possession  of  his  advowson,  and  was  entitled  to  present 
at  the  next  avoidance.(/}    But  in  order  to  such  recovery  he  must  allege  a'pre- 

<•)  Hale  on  F.  N.  B.  186.    Liitw.111,119.  («)IUd. 

(•)  HAL  AnaL  e.  ^    1  BoU.  Abr.  10&.  (•)  7.  N.  B.  80. 

(»)  .Go.  litt  237.  (^  Ibid.  2A. 
{•)  e  Bep.  4», 

—  ■  ■   ,  ■   .  ,  ,  .  -     .      ,  .  ■       -  -     ,  -       .   ■ ,  .      ,    ,       ,  _ 

*  And  this  preference  of  the  peace  of  the  church  to  the  litigated  rights  of  patrons  was"^ 
held  to  prevail  in  all  cases,  without  any  regard  to  infancy,  coverture,  or  any  such  like 
disability  of  the  patron ;  for  it  was  a  maxim  of  the  common  law  "  that  he  who  came  in 
by  admission  ana  institution  came  in  by  a  judicial  act ;  and  the  law  presumes  that  the 
bishop  who  has  the  care  of  the  souls  of  all  within  his  diocese,  for  which  he  shall  answer 
at  his  fearful  and  final  account,  (in  respect  of  which  he  ought  to  keep  and  defend  them 
against  all  heretics  and  schismatics  and  other  ministers  of  the  devil,)  will  not  do  or 
assent  to  any  wrong  to  be  done  to  their  patronages,  which  ib  of  their  earthly  possession, 
but,  if  tHe  church  be  litigious,  that  he  will  inform  himself  of  the  truth  by  a  dejure  paironatus, 
and  so  do  right."    6  Coke,  49. — Chitty. 
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sentation  in  himself  or  some  of  his  ancestors,  which  proves  him  or  them  tc 
have  heen  once  in  possession :  for,  as  a  grant  of  the  advowson,  daring  the  ful- 
♦2441  ^®®®  ^^  church,  conveys  *no  manner  of  possession  for  the  present,  there- 
-^  fore  a  purchaser,  until  he  hath  presented,  hath  no  actual  seisin  whereoi^ 
to  ground  a  writ  of  right.(^^     Thus  stood  the  common  law. 

Sut,  bishops  in  antient  times,  either  by  carelessness  or  collusion,  frequently 
instituting  clerks  upon  the  presentation  of  usurpers,  and  thereby  defrauding  the 
real  patrons  of  their  right  of  possession,  it  was  in  substance  enacted  by  statute 
Westm.  2,  13  Edw.  I,  c.  5,  §  2,  that  if  a  possessory  action  be  brought  within  six 
months  after  the  avoidance,  the  patron  shall  (notwithstanding  such  usurpation 
and  institution^  recover  that  very  presentation ;  which  gives  back  to  him  the 
seisin  of  the  acivowson.  Yet  still,  if  the  true  patron  omitted  to  bring  his  action 
within  six  months,  the  seisin  was  gained  by  the  usurper,  and  the  patron,  to 
recover  it,  was  driven  to  the  long  and  hazardous  process  of  a  writ  of  right.  To 
remedy  which,  it  was  further  enacted,  by  statute  7  Anne,  c.  18,  that  no  usurpation 
shall  displace  the  estate  or  interest  of  the  patron,  or  turn  it  to  a  mere  right;  but 
that  the  true  patron  may  present  upon  the  next  avoidance,  as  if  no  such  usurpa- 
tion had  happened.  So  that  the  title  of  usurpation  is  now  much  narrowed,  and 
the  law  stands  upon  this  reasonable  foundation  :  that  if  a  stranger  usurps  my  pre- 
sentation, and  I  do  not  pursue  my  right  within  six  months,  I  snail  lose  that  turn 
without  remedy,  for  the  peace  of  the  church  and  as  a  punishment  for  my  own 
negligence;  but  that  turn  is  the  only  one  I  shall  lose  thereby.  Usurpation  now 
gains  no  right  to  the  usurper  with  regard  to  any  future  avoidance,  but  only  to 
the  present  vacancy :  it  cannot  indeed  be  remedied  after  six  months  are  past; 
but  during  thdse  six  months  it  is  only  a  species  of  disturbance. 

Disturbers  of  a  right  of  advowson  may  therefore  be  these  three  persons:  the 
pseudo-patron,  his  clerk,  and  the  ordinary;  the  pretended  patron,  b^  presenting 
to  a  church  to  which  he  has  no  right,  and  thereby  making  it  litigious  or  dis- 
♦24^)1  P^^^b^^;  ^^^  clerk,  by  demanding  or  obtaining  institution,  ^which  tends 
-I  to  and  promotes  the  same  inconvenience ;  and  the  ordinary,  by  refusing 
to  admit  the  real  patron's  clerk,  or  admitting  the  clerk  of  the  pretender.  These 
disturbances  are  vexatious  and  injurious  to  him  who  hath* the  right :  and  there- 
fore, if  he  be  not  wanting  to  himself,  the  law  (besides  the  writ  of  right  of  ad- 
vawsouj  which  is  a  final  and  conclusive  remedy)  hath  given  him  two  inferior 
possessory  actions  for  his  relief;  an  assize  of  darrein  presentment,  and  a  writ  of 
auare  impedit;  in  which  the  patron  is  always  the  plaintiff,  and  not  the  cleik. . 
For  the  law  supposes  the  injury  to  be  offered  to  him  only,  bv  obstructing  or 
refusing  the  admission  of  his  nominee ;  and  not  to  the  clerk,  who  hath  no  right 
in  him  till  institution,  and  of  course  can  suffer  no  injury. 

1.  An  assize  of  darrein  presentment,  or  last  presentation,  lies  when  a  man,  or 
his  ancestors,  under  whom  he  claims,  have  presented  a  clerk  to  a  benefice,  who 
is  instituted,  and  afterwards  upon  the  next  avoidance  a  stranger  presents  a 
clerk,  and  thereby  disturbs  him  that^  is  the  real  patron.  In  which  case  the 
patron  shall  have  this  writ(^)  directed  to  the  sheriff  to  summon  an  assize  or 
jury,  to  inquire  who  was  the  last  patron  that  presented  to  the  church  now 
vacant,  of  which  the  plaintiff  complains  that  he  is  deforced  by  the  defendant : 
and,  according  as  the  assize  determines  that  question,  a  writ  shall  issue  to  the 
bishop;  to  institute  the  clerk  of  that  patron,  in  whose  favour  the  determination 
is  made,  and  also  to  give  damages,  in  pursuance  of  statute  Westm.  2, 13  Edw.  I. 
c.  5.  This  question,  it  is  to  be  observed,  was,  before  the  statute  7  Anne  before 
mentioned,  entirely  conclusive  as  between  the  patron  or  his  heirs  and  a  stranger: 
for,  till  then,  the  full  possession  of  the  advowson  was  in  him  who  presented  last 
and  his  heirs  :  unless,  since  that  presentation,  the  clerk  had  been  evicted  within 
six  months,  or  the  rightful  patron  had  recovered  the  advowson  in  a  writ  of 
right ;  which  is  a  title  superior  to  all  others.  But  that  statute  having  given  a 
right  to  any  person  to  bring  a  quare  impedit,  and  to  recover  (if  his  title  be  good) 
M±a-\  notwithstanding  the  last  presentation,  by  whomsoever  '*'made;  assizes 
J    of  darrein  presentment,  now  not  being  in  any  wise  conclusive,  ha\  o  been 

{9)  2  Inat.  367.  (»)  F.  N.  B.  81. 
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totally  disused,  as  indeed  they  began  to  oe  before  ;^^  a  quare  impedtt  being  more 
general,  and  therefore  a  more  usual  action.  For  the  assize  of  darrein  presentment 
Ees  only  where  a  man  has  an  advowson  by  desceirt  from  his  ancestors ;  but  the 
writ  of  qiuire  impedit  is  equally  remediable  whether  a  man  claims  title  by  descent 
or  by  purchase.(i) 

2.  I  proceed  therefore,  secondly,  to  inquire  into  the  nature(A:)  of  a  writ  of 
quare  impedit,  now  the  only  action  used  in  case  of  the  disturbance  of  patron- 
age '^^  and  shall  first  premise  the  usual  proceedings  previous  to  the  bringing  of 
the  writ. 

Upon  the  vacancy  of  a  living,  the  patron,  we  know,  is  bound  to  present  within 
six  calendar  months^QZ)  otherwise  it  will  lapse  to  the  bishop.  &ut  if  the  pre- 
sentation be  made  within  that  time,  the  bishop  is  bound  to  admit  and  institute 
the  clerk,  if  found  sufficient  ;(m)  unless  the  church  be  full,  or  there  be  notice  of 
any  litigation.  For,  if  any  opposition  be  intended,  it  is  usual  for  each  party  to 
enter  a  caveat  with  the  bishop,  to  prevent  his  institution  of  his  antagonist's  clerk. 
An  institution  after  a  caveat  entered  is  void  by  the  ecclesiastical  law  ;(n)  but  this 
the  temporal  courts  pay  no  regard  to,  and  look  upon  a  caveat  as  a  mere  nullity /a) 
But  if  two  presentations  be  onered  to  the  bishop  upon  the  same  avoidance,  tue 
church  is  then  said  to  become  litigious;  and,  if  nothing  further  be  done,  the 
bishop  may  suspend  the  admission  of  either,  and  suffer  a  lapse  to  incur.  Yet  if 
the  patron  or  clerk  on  either  side  request  him  to  award  a  jus  patronatus,  he  is 
bound  to  do  it.  A  jus  patronatus  is  a  commission  from  the  bishop,  directed  usually 
to  his  chancellor  and  others  of  competent  learning :  who  are  to  summon  a  jury 
of  six  clergymen  and  six  laymen,  to  inquire  into  and  examine  who  is  r^coty 
the  ^rightful  patron  ',(^p)  and  if,  upon  such  inquiry  made  and  certificate  *- 
thereof  returned  to  the  commissioners,  he  admits  and  institutes  the  clerk  of 
that  patron  whom  they  return  as  the  true  one,  the  bishop  secures  himself  at  all 
events  ftom  being  a  disturber,  whatever  proceedings  may  be  had  afterwards  in 
the  temporal  courts. 

The  clerk  refused  by  the  bishop  may  also  have  a  remedy  against  him  in  the 
spiritual  court,  denominated  a  duplex  querela  :(^q)  which  is  a  complaint  in  the 
nature  of  an  appeal  from  the  ordinary  to  his  next  immediate  superior ;  as  from 
a  bishop  to  the  archbishop,  or  from  an  archbishop  to  the  delegates  ;^^  and  if  the 
superior  court  adjudc^es  the  cause  of  refusal  to  be  insufficient,  it  will  grant  in- 
stitution to  the  appellant. 

Thus  far  matters  may  go  on  in  the  mere  ecclesiastical  course ;  but  in  con- 
tested presentations  they  seldom  go  so  far }  for,  upon  the  first  delay  or  refusal 
of  the  bishop  to  admit  his  clerk,  the  patron  usually  brings  his  writ  of  qiuire  tm- 
j>edit  against  the  bishop,  for  the  temporal  injury  done  to  his  property  in  dis- 
turbing him  in  his  presentation.  And,  if  the  delay  arises  from  the  bishop  alone, 
as  upon  pretence  or  incapacity,  or  the  like,  then  he  only  is  named  in  the  writ; 
but  if  there  be  another  presentation  set  up,  then  the  pretended  patron  and  his 
clerk  are  also  joined  in  the  action ;  or  it  may  be  brought  against  tne  patron  and 
clerk,  leaving  out  the  bishop;  or  against  the  patron  only.  But  it  is  most  ad- 
visable to  bring  it  against  all  three  :  for  if  the  oishop  be  left  out,  and  the  suit 
be  not  detennined  till  the  six  months  are  past,  the  bishop  is  entitled  to  present 
by  lapse ;  for  he  is  not  party  to  the  suit  ;(r)  but,  if  he  be  named,  no  lapse  can 
possibly  accme  till  the  right  is  determined.  If  the  patron  be  left  out,  and  the 
writ  be  brought  only  against  the  bishop  and  the  clerk,  the  suit  is  of  no  effect^ 
and  the  writ  shall  abate ;(«)  for  the  right  of  the  patron  is  the  principal  question 
in  the  cau8e.(f)  If  the  '''clerk  be  left  out,  and  has  received  institution  ric24g 
before  the  action  brought,  (as  is  sometimes  the  case,)  the  patron  by  this    ^ 

(<)  2  Tut.  865.  (P)  I  Bum,  16, 17 

(»)  See  BosveU's  ease,  6  Rep.  48.  (f)  Ibid.  118. 

(<)  See  book  ii.  ch.  18.  in  Cro.  Jae.  98. 

(")  See  book  1.  cb.  11.  (•)  Hob.  310. 

(»)  1  Born,  207.  (<)  7  Rep.  26. 
(•)  1  RoU.  Rep.  191. 

»  ^ow  abolished,  3  &  4  W.  IV.  c.  27,  s.  36.— Strwart. 

"  One  of  the  few  real  actions  which  still  remain  in  England. — Stewart. 

"  Now  to  the  Judicial  Committee  of  the  Privy  Council. — Stewart. 
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suit  naay  recover  his  right  of  patronage,  bat  not  the  present  turn ;  for  he  cannot 
have  jud^ent  to  remove  the  clerk,  unless  he  be  made  a  defendant,  and  partj 
to  the  suit,  to  hear  what  he  can  allege  against  it.  For  which  reason  it  is  thit 
safer  way  to  insert  all  three  in  the  writ. 

The  writ  of  quare  impedit(u)  commands  the  disturbers,  the  bishop,  the  psejido 
patron,  and  his  clerk,  to  permit  the  plaintiff  to  present  a  proper  person  (without 
specifying  the  particular  clerk)  to  such  a  vacant  church,  wnich  pertains  to  his 
patronage;  and  which  the  defendants,  as  he  alleges,  do  obstruct;  and  unlesa 
they  so  do,  then  that  they  appear  in  court  to  show  the  reason  why  they  hinder 
him. 

Immediately  on  the  suin^  out  of  the  quare  impedit,  if  the  plaintiff  suspects 
that  the  bishop  will  admit  the  defendant's  or  any  other  clerk,  pending  the  suit, 
he  may  have  a  prohibitory  writ,  called  a  ne  admitta8,(tD)  which  recites  the  con* 
tention  begun  in  the  king's  courts,  and  forbids  the  bishop  to  admit  any  clerk 
whatsoever  till  such  contention  be  determined.  And  if  the  bishop  doth,  after 
the  receipt  of  this  writ,  admit  any  person,  even  though  the  patron  s  right  may 
have  been  found  in  a  jure  patronat'CiSj  then  the  plaintiff,  after  he  has  obtained 
judgment  in  the  quare  impedit,  may  remove  the  inqumbent,  if  the  clerk  of  a 
stranger,  by  writ  of  Bcire  facias ;{x)  and  shall  have  a  special  action  against  the 
bishop,  called  a  quare  incunibravity^  to  recover  the  presentation,  and  also  satis- 
faction in  damages  for  the  injury  done  him  by  encumbering  the  church  with  a 
clerk  pending  the  suit  and  after  the  ne  admittas  received.(^)  But  if  the  bishop 
has  encumbered  the  church  by  instituting  the  clerk  before  the  ne  admittas 
issued,  no  quare  incumbravit  lies ;  for  the  bishop  hath  no  legal  notice  till  the 
*2491  ^^^  ^^  ^^  admittas  is  served  upon  *hijn."  The  patron  is  therefore  left 
-I  to  his  quare  iTnpedit  merely,  which,  as  was  before  observed,  now  lies 
(since  the  statute  of  Westm.  2)  as  well  upon  a  recent  usurpation  within  six 
months  past,  as  upon  a  disturbance  without  any  usurpation  had. 

In  the  proceedings  upon  a  qiuire  impedit,  the  plaintiff  must  set  out  his  title  at 
length,  and  prove  at  least  one  presentation  in  himself,  his  ancestors,  or  those 
under  whom  he  claims ;  for  he  must  recover  by  the  stre>ngth  of  his  own  right, 
and  not  by  the  weakness  of  the  defendant's  ;(2r)  and  he  must  also  show  a  disturb* 
ance  before  the  action  brought.(a)  Upon  this  the  bishop  and  the  clerk  usually 
disclaim  all  title :  save  only  the  one  as  ordinary,  to  admit  and  institute,  and  the 
other  as  presentee  of  the  patron,  who  is  left  to  defend  his  own  right.  And 
upon  failure  of  the  plaintiff  in  making  out  his  own  title,  the  defendant  is  put 
upon  the  proof  of  his,  in  order  to  obtain  judgment  for  himself,  if  needful.  But 
if^the  right  be  found  for  the  plaintiff  on  the  trial,  three  further  points  are  also 
to  be  inquired  :  1.  K  the  church  be  ftiU ;  and,  if  full,  then  of  wnose  presenta- 
tion: for  if  it  be  of  the  defendant's  presentation,  then  the  clerk  is  removable  by 
writ  brought  in  due  time.  2.  Of  what  value  the  living  is :  and  this  in  order 
to  assess  the  damages  which  are  directed  to  be  given  by  the  statute  of 
Westm.  2.  3.  In  case  of  plenarty  upon  a  usurpation,  whether  six  calendar(6) 
months  have  passed  between  the  avoidance  and  the  time  of  bringing  the  action, 
for  then  it  would  not  be  within  the  statute,  which  permits  a  usurpation  to  be 
devested  by  a  quare  impedit  brought  infra  tempus  eemestre.  So.  that  plenarty  is 
still  a  sufficient  bar  in  an  action  of  qtiare  impedit  brought  above  six  months 
after  the  vacancy  happens ;  as  it  was  universally  by  the  common  law,  however 
early  the  action  was  commenced. 

K  it  be  found  that  the  plaintiff  hath  the  right  and  hath  commenced  his  action 

*260l    ^^         time,  then  he  shall  have  *judgment  to  recover  the  presentation, 

-I    and  if  the  church  be  full  by  institution  of  any  clerk,  to  remove  him ; 

(»)  F.  N.  B.  82.  («)  Taugh.  7,  8. 

(«)Hob.l99, 

(»)  2  lort.  sal. 


»  This  writ  ii  now  abolished,  by  3  &  4  W.  IV.  o.  27,  b.  36.— Stewart. 
^  Yet  it  is  said  that  if  the  bishop  encumbers  when  no  quare  impedii  is  pending,  and  no 
debate  for  the  churoh,  quare  incuMbravU  lies.    N.  N.  Ill,  a.,  cited  Com.  Dig.  QiMv-e  Inewn^ 
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unless  it  were  filled  pendente  lite  by  l&PBe  to  the  ordinary,  he  not  being  a  party 
to  the  suit;  in  which  case  the  plaintiff  loses  his  presentation  pro  hoc  vice^  but 
shall  recover  two  years'  full  value  of  the  church  from  the  defendant,  the  pre- 
tended patron,  as  a  satisfaction  for  the  turn  lost  by  his  disturbance ;  or  in  case 
of  insolvency  the  defendant  shall  be  imprisoned  for  two  years,  (c)  But  if  the 
church  remains  still  void  at  the  end  of  the  suit,  then  whichever  party  the  pre* 
sentation  is  found  to  belong  to,  whether  plaintiff  or  defendant,  shall  have  a 
writ  directed  to  the  bishop  ad  admittendum  clericum,(d)  reciting  the  judgment 
of  the  court,  and  ordering  nim  to  admit  and  institute  the  clerk  of  the  prevailing 
party;  and  if  upon  this  order  he  does  not  admit  him,  the  patron  may  sue  the 
bishop  in  a  writ  of  quare  non  admisity(e)  and  recover  ample  satisfaction  in 
damages. 

Besides  these  possessory  actions,  there  may  be  also  had  (as  hath  before  been 
incidentally  mentioned)  a  writ  of  right  of  advowson^  which  resembles  other  writs 
of  right ;  the  only  distinguishing  advantage  now  attending  it  being  that  it  is 
more  conclusive  than  a  quare  impedit,  since  to  an  action  of  quare  impedit  a 
recovery  had  in  a  writ  of  right  may  be  pleaded  in  bar." 

There  is  no  limitation  with  regard  to  the  time  within  which  any  actions 
touching  advowsons  are  to  be  brought ;  at  least,  none  later  than  the  times  of 
£ichard  I.  and  Hennr  III. :  for  by  statute  1  Mar.  st.  2,  a  5,  the  statute  of 
limitations,  32  Hen.  YlII.  c.  2  is  declared  not  to  extend  to  any  writ  of  right 
of  advowson,  quare  impedit,  or  assize  of  darrein  presentment,  or  jus  patronatus, 
A.nd  this  upon  very  good  reason :  because  it  may  very  easily  happen  that  the 
title  to  an  advowson  may  not  come  in  question,  nor  the  right  have  opportunity 
to  be  tried,  within  sixty  years,  which  is  the  longest  period  of  limitation  assigned 
by  the  statute  of  Henry  VIII.  For  Sir  Edward  Coke(/)  tells  us  that  there 
was  a  parson  of  one  of  his  '^'churches  that  had  been  incumbent  there  r^coei 
above  fifty  years;  nor  are  instances  wanting  wherein  two  successive  I- 
incumbents  nave  continued  for  upwards  of  a  nundred  years.(^)  Had  therefore 
the  last  of  these  incumbents  been  the  clerk  of  a  usui*per,  or  had  he  been  pre- 
sented by  lapse,  it  would  have  been  necessary  and  unavoidable  for  the  patron^ 
in  case  of  a  dispute,  to  have  recurred  back  above  a  century  in  order  to  have 
shown  a  clear  title  and  seisin  by  presentation  and  admission  of  the  prior  incum- 
bent. But  though,  for  these  reasons,  a  limitation  is  highly  improbable  with 
respect  only  to  the  length  of  time,  yet,  as  the  title  of  advowson  is,  for  want  of 
some  limitation,  rendered  more  precarious  than  that  of  any  other  hereditamenti 
(especially  since  the  statute  of  queen  Anne  hath  allowed  possessory  actions 
to  be  brought  upon  any  prior  presentation,  however  distant,)  it  might  not 
perhaps  be  amiss  if  a  limitation  were  established  with  respect  to  the  number  of 
avoidances,  or,  rather,  if  a  limitation  were  compounded  of  the  length  of  time 
and  the  number  of  avoidances  together:  for  instance,  if  no  seisin  were 
admitted  to  be  alleged  in  any  of  these  writs  of  patronage  after  sixty  years 
and  three  avoidances  were  past." 

(r)  Two  snoceniTe  Incnmbeoto  of  the  rectorj  of  Chelafleld- 
eum-Famboronght  in  Kent,  contlnaed  ODe  bnndred  and  on« 
▼•an,  of  whom  the  former  wee  admitted  in  1660,  the  latter 
io  1700,  and  died  in  1751. 


•)  Stat  Weetm.  2, 13  £dw.  I.  c.  5,  2  8. 

)  F.  N.  B.  88. 
(•)  Ibid.  47. 

)lliiet.ll5. 


1^ 
1?; 


^  The  writ  of  right  of  advowson  has  been  abolished,  3  ft  4  W.  IV.  c.  27,  s.  35.-^ 
Stbitart. 

^  A  quare  impedU  lies  for  a  church,  an  hospital,  and  a  donative ;  and,  by  the  equil^  of 
the  statute  of  Westminster,  it  lies  for  prebends,  chapels,  vicarages.  3  T.  R.  650.  Willes's 
Bep.  608.  2  Boll.  Abr.  380.  This  action  may  be  brought  by  the  king  in  right  of  his 
Grown,  or  on  a  title  by  lapse  by  a  common  parson,  or  by  several  who  have  the  same  title, 
by  an  executor  or  administrator.  To  maintain  the  action,  there  must  be  a  disturbance; 
M,  if  brought  by  a  purchasor,  he  may  allege  a  presentation  in  him  from  whom  he  pur- 
chased the  same.  Stra.  1007.  1  Hen.  Bla.  376,  530.  If  there  are  distinct  patrons  of  an 
advowson  in  one  and  the  same  church,  as  where  one  has  the  first  portion  and  another 
the  second,  he  who  is  disturbed  may  have  a  quare  impedU^  (3  T.  R.  646;)  and  if  there  are 
distinct  patrons  and  incumbents,  so  that  the  church  is  divided  into  moieties,  he  who  is 
disturbed  shall  have  the  writ.  10  Bep.  136.  5  Bep.  102.  1  Inst.  18,  a.  4  Bep.  75.  And 
if  the  right  of  nomination  is  in  one,  and  that  of  presentation  in  another,  the  quart  tnwfdSi 
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In  «  writ  of  quare  impedit,  which  is  almost  the  only  real  action  that  remains 
in  common  use,  and  also  in  the  assize  of  darrein  presentmenty  and  writ  of  rights 
the  patron  only,  and  not  the  clerk,  is  allowed  to  sue  the  disturber.  But,  by 
virtue  of  several  acts  of  parliament,(A)  there  is  one  species  of  presentations,  in 
which  a  remedy,  to  be  sued  in  the  temporal  courts,  is  put  into  the  hands  of  the 
clerks  presented,  as  well  as  of  the  owners  of  the  advowson.  I  mean  the  pi'e- 
sentation  to  such  benefices  as  belong  to  Eoman  Catholic  patrons ;  which,  accord- 
ing to  their  several  counties,  are  vested  in  and  secured  to  the  two  universities 
of  this  kingdom.  And  particularly  by  the  statute  of  12  Anne,  st.  2,  c.  14,  s.  4, 
E  new  method  of  proceeding  is  provided ;  viz.,  that,  besides  the  writs  of  quare 
impedit,  which  the  universities  as  patrons  are  entitled  to  bring,  they,  or  their 
♦262 1  ^^®^^^>  ™^y  ^®  ^*  liberty  to  file  a  bill  *in  equity  against  any  person  pre- 
J  senting  to  such  livings,  and  disturbing  their  right  of  patronage,  or  his 
eestuy  que  trust,  or  any  other  person  whom  they  have  cause  to  suspect;  in  order 
to  compel  a  discovery  of  any  secret  trusts,  for  the  benefit  of  papists,  in  evasion 
of  those  laws  whereby  this  right  of  advowson  is  vested  in  those  learned  bodies ; 
and  also  (by  the  statute  11  Geo.  II.  o.  17)  to  compel  a  discovery  whether  any 
grant  or  conveyance,  said  to  be  made  of  such  advowson,  were  made  bona  fide  to  a 
protestant  purchaser,  for  the  benefit  of  protestants,  and  for  a  full  consideration ; 
without  which  requisites  every  such  grant  and  conveyance  of  any  advowson  or 
Avoidance  is  absolutely  null  and  void.  This  is  a  particular  law,  and  calculated 
A>r  a  particular  purpose :  but  in  no  instance  but  this  does  the  common  law  permit 
the  clerk  himself  to  interfere  in  recovering  a  presentation  of  which  he  is  after- 
wards to  have  the  advantage.  For  besides  that  he  has  (as  was  before  observed) 
no  temporal  right  in  him  till  after  institution  and  induction,  and,  as  he  there- 
/ore  can  suffer  no  wrong,  is  consequently  entitled  to  no  remedy ;  this  exclusion 
of  the  clerk  from  bein^  plaintiff  seems  also  to  arise  from  the  very  great  honour 
and  regard  which  the  law  pays  to  his  sacred  function.  For  it  looks  upon  the 
cure  of  souls  as  too  arduous  and  important  a  task  to  be  eagerly  sought  for  by 
any  serious  clergyman ;  and  therefore  will  not  permit  him  to  contend  openly  at 
law  for  a  charge  and  trust  which  it  presumes  he  undertakes  with  diffidence. 

But  when  the  clerk  is  in  full  possession  of  the  benefice,  the  law  gives  him  the 
game  possessory  remedies  to  recover  his  glebe,  his  rents,  his  tithes,  and  other 
ecclesiastical  dues,  by  writ  of  entry,  assize,  ejectment,  debt,  or  trespass,  (as  the 
case  may  happen,)  which  it  furnishes  to  the  owners  of  lay  property.  Yet  he 
Rhall  not  have  a  writ  of  right,  nor  such  other  similar  writs  as  are  grounded  upon 

(A)  stats  Jac  L  c.  5.    1 W.  and  11  c  28.    12  Anne,  st.  2,  c  14.    11  Geo.  IL  e.  17. 

will  lie  by  the  person  having  the  nomination  against  the  person  who  has  the  presenta- 
tion and  obstructs  the  right.  3  T.  B.  651.  lUust.  506,  b.  If  there  are  two  or  more 
tenants  in  common,  or  joint-tenants,  they  must  join  in  a  quare  impedit  of  an  advowson, 
for  it  is  an  entire  thing ;  and  one  of  them  cannot  have  a  qiuxre  impedit  of  a  moiety  or  of  a 
third  or  fourth  part  of  an  advowson  of  a  church,  but  they  must  all  join ;  though  it  is 
otherwise  of  coparceners,  for  if  they  do  not  agree  the  eldest  shall  have  the  presentation. 
Bro.  Joinder  in  Action,  103.  But  where  A.  and  B.  were  the  grantees  of  the  next  avoid- 
ance of  a  church,  and  before  any  avoidance  A.  released  his  interest  to  B.,  and  then  the 
church  became  void,  it  was  holden  that  B.  alone  should  present  to  the  church,  and  if  he 
DC  disturbed  might  bring  a  qiuxre  impedU  in  his  own  name  only.  Cro.  Eliz.  6Qk).  If  the 
suit  be  by  an  executor  or  administrator,  upon  an  avoidance  in  the  life  of  the  testator,  an 
allegation  of  the  disturbance  in  the  life  of  the  testator  is  sufficient.  R.  Sav.  95.  Lutw.  2. 
See  also,  as  to  the  right  of  the  executor  to  bring  this  action,  Yin.  Abr.  Executors,  P.  pL 
7.  Latch,  168,  169.  Sir  W.  Jones,  175.  Poph.  190.  1  Ventr.  30.  As  the  defendant  is 
considered  an  actor  in  a  ^fuare  impedii,  he  may  make  up  the  issuer,  (Tidd.  Frac.  793,)  and 
may  have  a  trial  by  proviso,  although  the  plaintiff  has  not  committed  any  laches  in  pro- 
ceeding to  trial.    lb.  820. — Chittt. 

And  this  alteration  in  the  law  recommended  by  the  learned  commentator  has  recently 
been  carried  into  effect  by  stat.  3  &  4  W.  IV.  c.  27,  by  which  (s.  30)  it  is  enacted  that  no 
advowson  shall  be  recovered  after  three  incumbencies  occupying  a  period  of  sixty  years' 
adverse  possession :  incumbencies  after  lapse  are  to  be  reckoned  within  the  period,  but 
not  incumbencies  after  promotion  to  bishoprics,  (s.  31;)  and  no  advowson  shall  be 
recovered  a^r  one  hundred  years'  adverse  possession,  although  three  incumbenciM 
nave  not  elapsed.  S.  33. — Stewart. 
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tlie  mere  right;  becanBe  he  hath  not  in  him  the  entire  fee  and  ri^ht;(t)  bat  he  Is 
entitled  to  a  special  remedy  called  a  writ  of  juris  utrum,  which  is  sometimes 
styled  the  parson's  writ  of  right,(A:)  *being  the  highest  writ  which  he  r*253 
can  have.(Z)  This  lies  for  a  parson  or  prebendary  at  common  law,  and  ^ 
for  a  vicar  by  statute  14  Edw.  III.  c.  17,  and  is  in  the  nature  of  an  assize,  to 
inquire  whether  the  tenements  in  question  are  frankalmoign  belonging  to  the 
church  of  the  demandant,  or  else  the  lay  fee  of  the  tenant.(m)  And  thereby 
the  demandant  may  recover  lands  and  tenements,  belonging  to  the  churchy 
which  were  alienated  by  the  predecessor ;  or  of  which  he  was  disseised ;  or 
which  were  recovered  against  him  by  verdict,  confession,  or  default,  without 
praying  in  aid  of  the  patron  and  ordinary ;  or  on  which  any  person  has  intruded 
since  the  predecessor  s  death,  (n)  But  since  the  restraining  statute  of  13  Eliz. 
c.  10,  whereby  the  alienation  of  the  predecessor,  or  a  recovery  suffered  by  him 
of  the  lands  of  the  church,  is  declared  to  be  absolutely  void,  this  remedy  is  of 
very  little  use,  unless  where  the  parson  himself  has  been  deforced  for  more  than 
twenty  years  ;(o)  for  the  successor,  at  any  competent  time  after  his  accession 
feo  the  benefice,  may  enter,  or  bring  an  ejectment.^' 


CHAPTER  XVIL 
OF  INJURIES  PROCEEDING  FROM,  OR  AFFECTING,  THE  CROWN. 

^Haying  in  the  nine  preceding  chapters  considered  the  injuries,  or  rMfi± 
^nvate  wrongs,  that  may  be  offered  by  one  subject  to  another,  all  of  *■ 
wnich  are  redressed  by  the  command  and  authority  of  the  king,  signified  bv  his 
Oiiginal  writs  returnable  in  the  several  courts  of  justice,  which  thence  derive  a 
jurisdiction  of  examining  and  determining  the  complaint;  I  proceed  now  to 
mquire  into  the  mode  of  redressing  those  injuries  to  which  the  crown  itself  is  a 
party :  which  injuries  are  either  where  the  crown  is  the  aggressor,  and  which 
therefore  cannot  without  a  solecism  admit  of  the  same  kind  of  remedy  ;(a)  or 
else  is  the  sufferer,  and  which  then  are  usually  remedied  by  peculiar  forms  of 
process,  appropriated  to  the  royal  prerogative.  In  treating  therefore  of  these, 
we  wiU  consider  first  the  manner  of  redressing  those  wrongs  or  injuries  which 
a  subject  may  suffer  from  the  crown,  and  then  of  redressing  those  which  the 
crown  may  receive  from  a  subject. 

I.  That  the  king  can  do  no  wrong,  is  a  necessary  and  ftindamental  principle 
of  the  English  constitution ;  meaning  only,  as  has  formerly  been  observed/^) 
that,  in  the  first  place,  whatever  may  be  amiss  in  the  conduct  of  public  affairs 
is  not  ^chargeable  personally  on  the  King;  nor  is  he,  but  his  ministers,  r«nee 
accountable  for  it  to  the  people ;  and,  secondly,  that  the  prerogative  of  ^ 
the  crown  extends  not  to  do  anv  injury;  for,  being  created  for  the  benefit  of 
the  people,  it  cannot  be  exerted  to  their  prejudice.((;)  Whenever  therefore  it 
happens  that,  by  misinformation,  or  inadvertence,  the  crown  hath  been  induced 
to  invade  the  private  rights  of  any  of  its  subjects,  though  no  action  will  lie 
against  the  sovereign,((f)  (for  who  shall  command  the  kingf)(e)  yet  the  law  hath 
fiimished  the  subject  with  a  decent  and  respectful  mode  of  removing  that  inva- 
sion, by  informing  the  king  of  the  true  state  of  the  matter  in  dispute :  and,  as 

C()r.N.B.40.  (•)Bro.Ahr.  tit  pettiitm,  12;  ULpreroaatiM,  2. 

m  Booth.  221.  (»)  Book  L  cb.  7,  pp.  248-aM. 

(I)  r.  N.  B.  48.  M  Plowd.  487. 


(«)  Bectotrar.  82.  (*)  JenkJni.  78. 

(»)  V.  nTb.  48»  40.  (•)  niicb.  L.  ~ 

(•)  Booth,  221. 


'^  It  is  now  formally  abolished,  3  &  4  W.  IV.  c.  27,  s.  36.  Until  recently,  defendants  id 
actions  of  gucare  vrnpedit  were  not  liable  for  the  payment  of  costs,  and  the  patrons  were 
thereby  sometimes  deterred  from  prosecuting  their  rights,  (Edwards  v*.  Bishop  of  Exe- 
ter, 6  Bingh.  K.  C.  146 ;)  but  now,  by  stat.  4  &  5  W.  IV.  c.  39,  plaintiffs  are  enabled  to 
recover  their  full  oosts.---STBWART. 
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it  presumes  that  to  know  of  any  injmy  and  to  redress  it  are  inseparable  in  the 
royal  breast,  it  then  issues  as  of  course,  in  the  king's  own  name,  his  orders  to 
his  judges  to  do  justice  to  the  party  aggrieved. 

The  distance  between  the  sovereign  and  his  subjects  is  such,  that  it  rarely  can 
happen  that  any  personal  ii^ury  can  immediately  and  directly  proceed  from  the 
pnnce  to  any  private  man ;  and,  as  it  can  so  seldom  happen,  the  law  in  decency 
supposes  that  it  never  will  or  can  happen  at  all  ^  because  it  feels  itself  incapable 
of  mrnishing  any  adequate  remedy,  without  infringing  the  dignity  and  destroy- 
ing the  sovereignty  of  the  royal  person,  hj  setting  up  some  superior  power  with 
authority  to  cSil  him  to  account.  The  mconveniency  therefore  of  a  mischief 
that  is  barely  possible  is  (as  Mr.  Locke  has  observed)(/)  well  recompensed  by 
the  peace  of  the  public  and  security  of  the  government,  in  the  person  of  the 
chief  magistrate  being  set  out  of  the  reach  of  coercion.  But  injuries  to  the 
rights  of  property  can  scarcely  be  committed  by  the  crown  without  the  inter- 
vention of  its  officers;  for  whom  the  law  in  matters  of  right  entertains  no 
respect  or  delicacy,  but  ftimishes  various  methods  of  detecting  the  errors  or 
misconduct  of  those  agents,  by  whom  the  king  has  been  deceived  and  induced 
to  do  a  temporary  injustice. 

♦2^8 1  *The  common-law  methods  of  obtaining  possession  or  restitution  from 
J  the  crown,  of  either  real  or  personal  propertjr,  are,  1.  By  petition  de  droit, 
or  petition  of  right :  which  is  said  to  owe  its  original  to  king  Edward  the 
Fir8t.(^)  2.  By  monstrans  de  droit,  manifestation  or  plea  of  right :  both  of  which 
may  be  preferred  or  prosecuted  either  in  the  chancery  or  exchequer. (A)  The 
former  is  of  use,  where  the  king  is  in  full  possession  of  any  hereditaments  or 
chattels,  and  the  petitioner  suggests  such  a  right  as  controverts  the  title  of  the 
crown,  grounded  on  £stcts  disclosed  in  the  petition  itself;  in  which  case  he  must 
be  careml  to  state  truly  the  whole  title  of  the  crown,  otherwise  the  petition  shall 
abate  ;(t)  and  then,  upon  this  answer  being  endorsed  or  underwritten  by  the 
kinff,  soit  droit  fait  al  partie,  (let  right  be  done  to  the  party,)('^')  a  commission 
shall  issue  to  inquire  of  the  truth  of  this  suggestion  -.(k)  after  the  return  of 
which,  the  king's  attorney  is  at  liberty  to  plead  in  bar ;  and  the  merits  shall  be 
determined  upon  issue  or  demurrer,  as  in  suits  between  subject  and  subject. 
VThus,  if  a  disseisor  of  lands  which  are  holden  of  the  crown  dies  seised  without 
any  heir,  whereby  the  king  is  prima  facie  entitled  to  the  lands,  and  the  posses- 
sion is  cast  on  him  either  by  inquest  of  office,  or  by  act  of  law  without  anjr  office 
found ;  now  the  disseisee  shall  have  remedy  by  petition  of  right,  suggesting  the 
title  of  the  crown,  and  his  own  superior  ri^ht  before  the  disseisin  made.(/)  But 
where  the  right  of  the  party,  as  well  as  the  right  of  the  crown,  appears  upon 
record,  there  the  party  shall  have  monstrans  de  droit,  which  is  putting  in  a  claim 
of  right  grounded  on  facts  already  acknowledged  and  established,  and  praying 
the  judgment  of  the  court,  whether  upon  those  facts  the  king  or  the  subject 
hath  the  right.  As  if,  in  the  case  before  supposed,  the  whole  special  matter  is 
found  by  an  inquest  of  office,  (as  well  the  disseisin,  as  the  dying  without  an 
heir,)  the  party  grieved  shall  have  monstrans  de  droit  at  the  common  law.(m) 
*2571  ^*  *®  *^^^  seldom  happens,  and  *the  remedy  hj  petition  was  extremely 
•'  tedious  and  expensive,  that  by  monstrans  was  much  enlarged  and  ren- 
dered almost  universal  Dv  several  statutes,  particularly  86  Edw.  III.  c.  13,  and 
2  &  3  Edw.  VI.  c.  8,  which  also  allow  inquisitions  of  office  to  be  traversed  or 
denied  wherever  the  right  of  a  subject  is  concerned,  except  in  a  very  few  ca8es.(n) 
These  proceedings  are  nad  in  the  petty-ba^  office  in  the  court  of  chancery;  and, 
if  upon  either  of  them  the  right  be  determined  against  the  crown,  the  judgment 
is,  quod  manus  domini  regis  amoveantur  et  possessio  restituatur  petenti,  salvo  jure 
domini  regis ;(o)  which  last  clause  is  always  added  to  judgment  against  the 
king,(p)  to  whom  no  lacJies  is  ever  imputed,  and  whose  right  ^tiU  some  late 
Htatutes)(j)  was  never  defeated  by  any  limitation  or  length  of  time.    And  by 

(OOnOoTt.p.2,{206.  0)  Bx<>.  Ahr.  tit  petition, 20,    4B«pw68. 

mBro,AhT.tiU  prerogative,  2.  Fits.  Abr.  tit  error,  8.  H4Rep.  66. 

(•)  SUn.  009.  (•)  Skin.  «». 

r<)  Finch,  L.  2Se.  (*)  2  Inst.  696.   Rait  Entr.  468. 

( '^  Stat.  Tr.  TiL  184.  (»)  Finch,  L.  460. 

'•itJUn.  608     JBM«,XaU.46L  («)21Jm.Lo.2.  0a«o.in.OLllL 
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Buph  mdgment  the  crown  is  instantly  oat  of  poseossion  :(r)  so  that  there  needf 
not  the  indecent  interposition  of  his  own  officers  to  transfer  the  seisin  from  the 
kine  to  the  party  aggrieved. 

II.  The  methods  of  redressing  saoh  injuries  as  the  crown  may  receive  from 
the  subject  are, — 

,1.  By  such  usual  common-law  actions  as  are  consistent  with  the  royal  pre- 
rogative and  dignity.  As  therefore  the  king,  by  reason  of  his  legal  ubiquity, 
cannot  be  disseised  or  dispossessed  of  any  real  property  which  is  once  vested  m 
him,  he  can  maintain  no  action  which  supposes  a  dispossession  of  the  plaintifT; 
such  as  an  assize  or  an  ejectment  ;(5)^  but  ne  may  bring  a  quare  i7npedit,(t)  which 
always  supposes  the  complainant  to  be  seised  or  possessed  of  the  advowson  -,  and 
he  mav  prosecute  this  writ,  like  every  other  by  him  brought,  as  well  in  the 
king's  bench(u)  as  the  common  pleas,  or  in  whatever  court  he  pleases.  So,  too, 
he  may  bring  an  action  of  trespass  for  taking  away  his  goods;  but  such  actions 
are  not  usual  (though  in  strictness  maintainable)  u)r  breaking  his  close,  or  other 
injury  done  upon  his  soil  or  pos8eesion.(u^)  It  would  be  equaUy  tedious 
*and  difficult,  to  run  through  every  minute  distinction  that  might  be  r  m^o 
gleaned  from  our  antient  books  with  regard  to  this  matter;  nor  is  it  in  I- 
any  degree  necessary,  as  much  easier  and  more  effectual  remedies  are  usually 
obtained  by  such  prerogative  modes  of  process  as  are  peculiarly  confined  to 
the  crown. 

2.  Such  is  that  of  inquisitioriy  or  inquest  of  office  ;  which  is  an  inquiry  made  by 
the  king's  officer,  his  sheriff,  coroner,  or  escheator,  virtute  offidij  or  by  writ  to 
them  sent  for  that  purpose,  or  by  commissioners  specially  appointed,  concerning 
any  matter  that  entitles  the  king  to  the  possession  of  lands  or  tenementd,  goods 
or  chattels.(a;)  This  is  done  by  a  jury  of  no  determinate  number,  being  either 
twelve,  or  less,  or  more.  As,  to  inquire  whether  the  king's  tenant  for  life  died 
seised,  wherebv  the  reversion  accrues  to  the  king ;  whether  A.,  who  held  im- 
mediately of  the  crown,  died  without  heirs,  in  ^ich  case  the  lands  belong  to 
the  king  by  escheat ;  whether  B.  be  attainted  of  treason,  whereby  his  estate  is 
forfeited  to  the  crown ;  whether  C,  who  has  purchased  lands,  be  an  alien, 
which  is  another  cause  of  forfeiture ;  whether  I),  be  an  idiot  a  nativitatef  and 
therefore,  together  with  his  lands,  appertains  to  the  custody  of  the  king ;  and 
other  questions  of  like  import,  concerning  both  the  circumstances  of  the  tenant 
and  the  value  or  identity  of  the  lands.  These  inquests  of  office  were  more 
frequently  in  practice  than  at  present  during  the  continuance  of  the  military 
tenures  among  us ;  when,  upon  the  death  of  every  one  of  the  king's  tenants,  an 
inquest  of  office  was  held,  called  an  inquisitio  post  mortemy  to  inquire  of  what 
lands  he  died  seised,  who  was  his  heir,  and  of  what  age,  in  order  to  entitle  the 
king  to  his  marriage,  wardship,  relief,  primer-seisin,  or  other  advantages,  as  the 
circumstances  of  the  case  might  turn  out.  To  superintend  and  regulate  these 
inquiries,  the  court  of  wards  and  liveries  was  instituted  by  statute  32  Hen.  YIII. 
c.  46,  which  was  abolished  at  the  restoration  of  king  Charles  the  Second, 
together  with  the  oppressive  tenures  upon  which  it  was  founded. 

♦With  regard  to  other  matters,  the  inquests  of  office  still  remain  in  r^oMj 
force,  and  are  taken  upon  proper  occasions;  being  extended  not  only  to    ^ 

(/)  Finch,  L.  459.  C*)Bro.  At>r.  tit  prerog.  180.    F.  N.  B.  90.    Tear-boo4. 

(•)  Bro.  Abr.  tit  preroaaUve,  89.  4  Hen.  IV.  4. 

»)F.N.B.32.  — 

»}  PjfvertyU  da  emaiei,  e.  hank  le  roy. 


(«)F.N.B.32.    ~  (•)  Finch,!..  328, 824, 826. 


'  But  this  objection  to  an  ejectment  does  not  seem  to  apply  where  the  king  is  ieaaor  oj 
ikepladnAff;  for  it  is  the  Uasee,  and  not  the  lessor,  who  is  supposed  by  the  legal  fiction  to  be 
ousted ;  and  it  is  held  that  where  the  possession  is  not  aOuaUy  in  the  kin^,  but  in  lease 
t€  another,  then,  if  a  stranger  enter  on  the  lessee,  he  gains  possession  without  taking 
the  reversion  out  of  the  crown,  and  may  have  his  ^ectment  to  recover  the  possession  if 
he  be  afterwards  ousted,  because  there  is  a  possession  in  pcas^  and  not  in  the  king,  and 
that  possession  is  not  privileged  by  prerogative.  Hence  it  follows  that  the  king^s  lessee 
ma^  likewise  have  an  ejectment  to  punish  the  trespasser  and  to  recover  the  possession 
which  was  taken  from  him.    2  Leon.  206.    Cro.  £liz.  331.    Adams  on  ijjectm.  72. — 

CfllTT* 
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lands,  but  also  to  goods  a»d  chattels  personal,  as  in  the  case  of  wreck,  treasure- 
troye,  and  the  like;  and  especially  as  to  forfeitures  for  offences.  For  every 
jury  which  tries  a  man  for  treason  or  felony,  every  coroner's  inquest  that  sits 
upon  a  felo  de  $e  or  one  killed  by  chance-medley,  is,  not  only  with  regard  to 
cnattels,  but  also  as  to  real  interests  in  all  respects,  an  inquest  of  office ;  and 
if  they  find  the  treason  or  felony,  or  even  the  flight,  of  the  party  accused, 
(though  innocent,)  the  king  is  thereupon,  by  virtue  of  this  office  found,  entitled 
to  have  his  forfeitures;  and  also,  in  case  of  chance-medley,  he  or  his  grantees 
are  entitled  to  such  things,  by  way  of  deodand,  as  have  moved  to  the  death 
of  the  party. 

These  inquests  of  office  were  devised  by  law,  as  an  authentic  means  to  giv€» 
the  king  his  right  by  solemn  matter  of  record,  without  which  he,  in  general; 
can  neither  take  nor  part  from  any  thing. (y)  For  it  is  a  part  of  the  Ubertiea 
of  England,  and  greatly  for  the  safety  or  the  subject,  that  the  king  may  not 
enter  upon  and  sense  any  man's  possession  upon  bare  surmises  without  the  in- 
tervention of  a  jury. (2)  It  is,  however,  particularly  enacted  by  the  statute  of 
33  Hen.  YIII.  c.  20,  that  in  case  of  attainder  for  high  treason  the  ^ing  shall 
have  the  forfeiture  instantly,  without  any  inquisition  of  office.  And  as  the 
king  hath  (in  general)  no  title  at  all  to  any  property  of  this  sort  before  office 
found,  therefore,  by  the  statute  18  Hen.  VI.  c.  6,  it  was  enacted,  that  all  letters- 
patent  or  grants  of  lands  and  tenements  before  office  found,  or  returned  into 
the  exchequer,  shall  be  void.  And,  by  the  bill  of  rights  at  the  revolution,  1 
W.  and  M.  st.  2,  c.  2,  it  is  declared  that  all  grants  and  promises  of  fines  and  for- 
feitures of  particular  persons  before  conviction  (whicn  is  here  the  inquest  of 
office)  are  illegal  and  void ;  which,  indeed,  was  the  law  of  the  land  in  the  reign 
of  Edward  the  Third.(a) 

*o«m  *With  regard  to  real  property,  if  an  office  be  found  for  the  king,  it 
^^"  J  puts  him  in  immediate  possession,  without  the  trouble  of  a  formal  entry, 
provided  a  subject  in  the  like  case  would  have  had  a  right  to  enter;  and  the 
King  shall  receive  all  the  mesne  or  intermediate  profits  fVom  the  time  his  title 
accrued.(6)  As,  on  the  other  hand,  by  the  articuli  super  carta8,(c)  if  the  king's 
escheator  or  sheriff  seize  lands  into  the  king's  hand  without  cause,  upon  taking 
them  out  of  the  king's  hand  again  the  party  shall  have  the  mesne  profits  re- 
stored to  him. 

In  order  to  avoid  the  possession  of  the  crown,  acquired  by  the  finding  of 
such  office,  the  subject  may  not  only  have  his  petition  of  righty  which  discloses 
new  facts  not  found  by  the  office,  and  his  monstrans  de  droit,  which  relies  on  the 
facts  as  found ;  but  also  he  may  (for  the  most  part)  traverse  or  deny  the  matter 
of  fact  itself,  and  put  it  in  a  course  of  trial  by  the  common-law  process  of  the 
court  of  chancery :  yet  still,  in  some  special  cases,  he  hath  no  remedy  left  but 
a  mo^e  petition  of  right.((2)  These  traverses,  as  well  as  the  monstrans  de  droit, 
were  greatly  enlarged  and  regulated  for  the  benefit  of  the  subject  by  the 
statutes  before  mentioned,  and  others.re)  And  in  the  traverses  thus  given  by 
statute,  which  came  in  the  place  of  tne  old  petition  of  right,  the  party  tra- 
versing is  considered  as  the  plaintiff,(/)  and  must  therefore  make  out  his  own 
title,  as  well  as  impeach  that  of  the  crown,  and  then  shall  have  judgment  quod 
manus  domini  regis  amoveantur,  dhc. 

3.  Where  the  crown  hath  unadvisedly  granted  any  thing  by  letters-patent 
which  ought  not  to  be  granted,(^)  or  where  the  patentee  hath  done  an  act 
*9fil  1  ^^^^  amounts  to  a  forfeiture  of  *the  grant,(X)  the  remedy  to  repeal  the 
"  -I  patent  i?  by  a  writ  of  scire  facias  in  chancery.(i)  This  may  be 
brought,  either  on  the  part  of  the  king,  in  order  to  resume  the  thing  granted ; 
or,  if  the  grant  be  injurious  to  the  subject,  the  king  is  bound  of  right  to 
ftermit  him  (upon  his  petition)  to  use  his  royal  name  for  repealing  the  patent  in 


(9)  Finch,  L.  82. 

(•)  Oilb.  Hitt.  Szch.  132.    Hob.  847. 

(•)  2  Inst  48. 

(»)  Finch,  L.  826,  326. 

(•)  '2HEdw.l.8L^eA9. 

(*)  Finch,  L.  824. 
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VI.  c  8. 
(f)  Law  of  Nifl  PriQi,  201,  202. 
{»)  8m  book  ii.  ch.  21. 
(*)  Dyer,  198. 
(<)  a  LfT.  220.   2  Inst  88 
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a  9cxre  faeias.(k)  And  bo  also^  if  upon  office  untruly  found  for  the  king  h« 
grants  the  land  over  to  another,  he  who  is  grieved  thereby  and  traverses  the 
office  itself  is  entitled,  before  issue  joined,  to  a  &cire  facias  against  the  patentee 
in  order  to  avoid  the  grant.(Z^  ^ 

4.  An  yfifcrmation  on  behalf  of  the  crown,  filed  in  the  exchequer  by  the  king's 
attorney-general,  is  a  method  of  suit  for  recovering  money  or  other  chattels,  or 
for  obtaining  satisfaction  in  damages  for  any  personal  wrong(m)  committed  in 
the  lands  or  other  possessions  of  the  crown.  It  differs  from  an  information 
ftled  in  the  court  of  king's  bench,  of  which  we  shall  treat  in  the  next  book,  in 
that  this  is  instituted  to  redress  a  private  wrong,  by  which  the  property  of  the 
crown  is  affected ;  that  is  calculated  to  punish  some  public  wron^,  or  heinous 
misdemeanour  in  the  defendant.  It  is  grounded  on  no  writ  under  seal,  but  merely 
on  the  intimation  of  the  king's  officer,  the  attorney-general,  who  '^  gives  the 
court  to  understand  and  be  informed  of"  the  matter  in  question :  upon  which 
the  party  is  put  to  answer,  and  trial  is  had,  as  in  suits  oetween  subject  and 
subject.  The  most  usual  informations  are  those  of  intrusion  and  debt:  intrusion^ 
for  any  trespass  committed  on  the  lands  of  the  crown, (n)  as  by  entering  thereon 
without  title,  holdinc^  over  after  a  lease  is  determined,  taking  the  profits,  cutting 
down  timber,  or  the  like ;  and  debty  upon  any  contract  for  moneys  due  to  the  king, 
or  for  any  forfeiture  due  to  the  crown  upon  the  breach  of  a  penal  statute.  This 
is  most  commonly  used  to  recover  forfeitures  occasioned  by  transgressing  those 
laws  which  are  enacted  for  the  establishment  *and  support  of  the  reve-  vi^oao 
nue ;  others,  which  regard  mere  matters  of  police  and  public  convenience,  *■ 
being  usually  left  to  be  enforced  by  common  informers,  in  the  qui  tarn  informa- 
tions or  actions,  of  which  we  have  formerly  spoken.(o)    But  after  the  attomey- 

Seneral  has  informed  upon  the  breach  of  a  penal  law,  no  other  information  can 
e  received.(;?)  There  is  also  an  information  in  rem,  when  any  goods  are  sup* 
posed  to  become  the  property  of  the  crown,  and  no  man  appears  to  claim  them, 
or  to  dispute  the  title  of  the  king.  As  antiently  in  the  case  of  treasure-trove, 
wrecks,  waifs,  and  estrays,  seised  by  the  king's  officer  for  his  use.  Upon  such 
soisure  an  information  was  usually  filed  in  the  king's  exchequer,  and  thereupon 
a  proclamation  was  made  for  the  owner  (if  any)  to  come  in  and  claim  the  effects; 
and  at  the  same  time  there  issued  a  commission  of  appraisement  to  value  the 
gctods  in  the  officer's  hands ;  after  the  return  of  which,  and  a  second  proclama- 
tion had,  if  no  claimant  appeared,  the  goods  were  supposed  derelict,  and  con- 
demned to  the  use  of  the  crown.(^)  And  when,  in  later  times,  forfeitures  of  the 
goods  themselves,  as  well  as  personal  penalties  on  the  parties,  were  inflicted  by 
act  of  parliament  for  transgressions  against  the  laws  of  the  customs  and  excise, 
the  same  process  was  adopted  in  order  to  secure  such  forfeited  goods  for  the 
public  use,  though  the  offender  himself  had  escaped  the  reach  of  justice. 

5.  A  writ  of  quo  u)arranto  is  in  the  nature  of  a  writ  of  right  for  the  king, 
against  him  who  claims  or  usurps  any  office,  franchise,  or  liberty,  to  inquire  bv 
what  authority  he  supports  his  claim,  in  order  to  determine  the  right.(r)  It 
lies  also  in  case  of  non-user  or  long  neglect  of  a  franchise,  or  mis-user  or  abuse 
of  it ;  being  a  writ  commanding  the  defendant  to  show  by  what  warrant  he  ex- 
ercises such  a  franchise,  having  never  had  any  grant  of  it,  or  having  forfeited 
it  by  neglect  or  abuse.'    This  was  originally  returnable  before  the  king's  justices 

(»)  2  Ventr.  844.  («)  See  page  101 

(*)  Bitk.  Abr.  tit  $elre  fatttu, »,  IW.  (»)  Hiurdr.  901. 


(»)  Moor.  875.  (f )  Gflb.  Utot.  of  Ksch.  e.  18. 

(•)  Cro.  Jec.  312.    1  Leon.  48.    8aTi].49.  («■)  Vlnch,  L.  822.   21nflt.282. 

'  It  must  not  be  forgotten  that,  although  it  is  said  the  writ  of  quo  warranto  lies  againsl 
him  who  claims  or  usurps  any  office,  a  limitation  is  implied  by  the  fact  that  it  is  in  the 
nature  of  a  writ  of  right  for  the  king.  Upon  this  principle,  when  an  application  was  made 
for  a  quo  warranto  information  to  try  the  validity  of  an  election  to  the  office  of  church 
warden,  lord  Kenyon  said  that  this  was  not  a  usurpation  on  the  rights  or  prerogatives 
of  the  crown,  for  which  only  the  old  writ  of  quo  warranto  lay ;  and  that  an  information 
in  nature  of  a  quo  warranto  could  only  be  granted  in  such  cases.  4  T.  B.  381.  See  also  2 
Stra.  11%.  Bott.  pi.  107.  And  the  writ  was  also  refused  in  a  case  of  forfeiture  of  • 
rooorder'B  place.   2  Stra.  819. — Cbittt. 
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*2631  ^^  WeBtmitiBter;(9)  but  afterwards  only  ""before  tbe  justices  in  eyre,  by 
-■  virtae  of  tbe  statutes  of  quo  warrantOy  6  Edw.  I.  e.  1,  and  18  Edw.  I.  si. 
2  }(t)  but  since  those  justices  have  given  place  to  the  kind's  temporary  commis- 
sioners of  assize,  the  judges  on  the  several  circuits,  this  branch  of  the  statutes 
hath  lost  its  effect  ;(u)  and  writs  of  quo  u)arranto  (if  brought  at  all)  ijiust  now 
be  prosecuted  and  determined  before  the  king's  justices  at  Westminster.  And 
in  case  of  judgment  for  the  defendant,  he  shall  have  an  allowance  of  his  fran- 
chise ;  but  in  case  of  judgment  for  the  king,  for  that  the  party  is  entitled  to  no 
such  franchise,  or  hath  disused  or  abused  it,  the  franchise  is  either  seised  into 
the  king's  hands,  to  be  granted  out  again  to  whomever  he  shall  please ;  or,  if  it 
be  not  such  a  franchise  as  may  subsist  in  the  hands  of  the  crown,  there  is  merply 
judgment  of  ouster,  to  turn  out  the  party  who  usurped  it.(u7) 

The  judgment  on  a  writ  of  quo  warranto  (being  in  the  nature  of  a  writ  of 
right)  is  final  and  conclusive  even  against  the  crown.(a;)  Which,  together  with 
the  length  of  its  process,  probably  occasioned  that  disuse  into  which  it  is  now 
fallen,  and  introduced  a  more  modem  method  of  prosecution,  by  information 
filed  in  the  court  of  king's  bench  by  the  attorney-general,  in  the  nature  of  a 
writ  of  quo  warranto;  wherein  the  process  is  speedier,  and  the  judgment  not 
quite  so  decisive.  This  is  properly  a  criminal  method  of  prosecution,  as  well  to 
punish  the  usurper  by  a  fine  for  the  usurpation  of  the  franchise,  as  to  oust  him, 
or  seise  it  for  the  crown ;  but  hath  long  been  applied  to  the  mere  purposes  of 
trying  the  civil  right,  seising  the  franchise,  or  ousting  the  wrongful  possessor; 
the  fine  being  nominal  only. 

During  the  violent  proceedings  that  took  place  in  the  latter  end  of  the  reign 
of  king  Charles  the  Second,  it  was,  among  other  things,  thought  expedient  to 
new-model  most  of  the  corporation-towns  in  the  kingdom ;  for  whicn  purpose 
*2641  ^^"^^y  ^^  those  '*'bodies  were  persuaded  to  surrender  their  charters,  and 
-*  informations  in  the  nature  of  quo  warranto  were  brought  against  others, 
npon  a  supposed,  or  frequently  a  real,  forfeiture  of  their  franchises l)y  neglect  or 
abuse  of  tbem.  And  the  consequence  was,  that  the  liberties  of  most  of  them 
were  seised  into  the  hands  of  the  king,  who  granted  them  firesh  charters,  with 
such  alterations  as  were  thought  expedient ;  and,  during  their  state  of  anarchy , 
the  crown  named  all  their  magistrates.  This  exertion  of  power,  though  per- 
haps in  summojure  it  was  for  the  most  part  strictly  legal,  gave  a  great  and  just 
alarm ;  the  new-modelling  of  all  corporations  being  a  very  large  stride  towards 
establishing  arbitrary  power;  and  therefore  it  was  thought  necessary  at  the 
revolution  to  bridle  this  branch  of  the  prerogative,  at  least  so  far  as  regarded 
the  metropolis,  by  statute  2  W.  and  M.  c.  8,  which  enacts,  that  the  f^nehises  of 
the  city  of  London  shall  never  hereafter  be  seised  or  forejudged  for  any  for- 
feiture or  misdemeanour  whatsoever. 

This  proceeding  is,  however,  now  applied  to  tbe  decision  of  corporation  din- 
putes  between  party  and  party,  without  any  intervention  of  the  prerogative, 
by  virtue  of  the  statute  9  Anne,  c.  20,  which  permits  an  information  m  nature  of 
mio  warranto  to  be  brought  with  leave  of  the  court,  at  the  relation  of  any  person 
desiring  to  prosecute  the  same,  (who  is  then  styled  the  relator,)  against  any 
person  usurping,  intruding  into,  or  unlawfully  holding  any  franchise  or  office  in 
any  city,  borough,  oi  town  corporate;  provides  for  its  speedy  determination; 
and  directs  that,  if  the  defendant  be  convicted,  judgment  of  ouster  (as  well  as  a 
fine)  may  be  given  against  him,  and  that  the  relator  shall  pay  or  receive  costs 
according  to  the  event  of  the  suit.* 

(•)  Old  Nat  Brar.  t)L  107,  edit  1684.  (•OGro.  Jac  209.   ISbow.SSa 

M  2  iMt.  496.   Bait  Sntr.  640.  (•)18id.6e.   2  Show.  47.  12  Mod.  826. 

(•)  a  IiMt.  496. 

*  This  statute,  with  regard  to  costs,  extends  only  to  cases  where  the  title  of  a  person 
to  be  a  corporate  officer — as  mayor,  bailiff,  or  freeman — is  in  question  ;  but  an  iniorma 
tion  to  trv  the  right  of  holding  a  court  is  not  within  it,  but  stands  upon  the  common  law 
only,  and,  being  a  prosecution  in  the  name  of  the  king,  no  costs  are  given.  1  Burr.  402. 
The  court  of  King's  Bench,  having  a  discretionary  power  of  granting  informations  in  the 
oaturcof  quo  warranto,  bad  long  ago  established  a  general  rule  to  guide  their  discretion, 
—viz.,  not  to  aUow  in  any  case  an  information  in  the  nature  of  quo  warranto  against  any 
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6.  The  writ  of  mandamusQf)  is  also  made,  by  the  same  statute  9  Anne,  c.  20,  a 
most  fill]  and  effectual  remedy,  in  the  first  place,  for  refusal  of  admission  where 
a  person  is  entitled  to  an  office  or  place  in  any  such  corporation ;  and,  secondly, 
for  wrongful  removal,  when  a  person  is  legally  possessed.  *These  are  r*2ftfi 
injuries,  for  which  though  redress  for  the  party  interested  may  be  had  ^ 
by  assise,  or  other  means,  yet  as  the  fVanchises  concern  the  public,  and  may 
affect  the  administration  of  justice,  this  prerogative  writ  also  issues  from  the 
court  of  king's  bench;  commanding,  upon  good  cause  shown  to  the  court,  the 
party  complaining  to  be  admitted  or  restored  to  his  office.  And  the  statute  re- 
quires, that  a  return  be  immediately  made  to  the  first  vmt  of  mandamus;  which 
return  may  be  pleaded  to  or  traversed  by  the  prosecutor,  and  his  antagonist 
ma^  reply,  take  issue,  or  demur,  and  the  same  proceedings  may  be  had,  as  if  an 
action  on  the  case  had  been  brought,  for  making  a  false  return ;  and,  afier  judg- 
ment obtained  for  the  prosecutor,  he  shall  have  a  peremptory  writ  of  mandamus 
to  compel  his  admission  or  restitution;  which  latter  (m  case  of  an  action)  is 
effected  by  a  writ  of  restitution.(z)  So  that  now  the  writ  of  mandamus,  in  cases 
within  this  statute,  is  in  the  nature  of  an  action ;  whereupon  the  party  applying 
and  succeeding  may  be  entitled  to  costs,  in  case  it  be  the  franchise  of  a  citizen, 
burgess,  or  freeman  ;(a)  and  also,  in  general,  a  writ  of  error  may  be  had  there- 
iipon.(6) 

This  writ  of  mandamus  may  also  be  issued,  in  pursuance  of  the  statute  11 
Geo.  I.  e.  4,  in  case  within  the  regular  time  no  election  shall  be  made  of  the 
mayor  or  other  chief  officer  of  any  city,  borough,  or  town  corporate,  or  (being 
made)  it  shall  afterwards  become  void;  requiring  the  electors  to  proceed  to 
election,  and  proper  courts  to  be  held  for  admitting  and  swearing  in  the  magis- 
trates 60  respectively  chosen.^ 

(V)  See  pnee  110.  («)  Stat.  12  Geo'.  HL  e.  21. ' 

(•)  11  Rep.  79.  (•)  1  P.  Wmt.  861. 

person  who  had  been  twenty  years  in  the  possession  of  his  franchise,  (see  4  Burr.  1962 ,) 
out,  having  reason  to  consider  this  too  extensive  a  limit,  they  resolved  upon  a  new  rule, 
— ^viz.,  not  to  allow  such  an  information  against  any  person  who  had  been  six  years  in 
possession.  4  T.  R.  284.  The  legislature,  however,  thinking  this  too  sudden  a  change 
m  the  practice  of  the  court,  and  because  it  did  not  extend  to  informations  filed  by  the 
attorney-general,  enacted,  by  32  Geo.  III.  c.  58,  that  to  any  information  in  the  nature  of 
quo  warranto,  for  the  exercise  of  any  corporate  office  or  franchise,  the  defendant  might 
plead  that  he  had  been  in  possession  of,  or  had  executed,  the  office  for  six  years  or  more. 
And,  by  s.  3,  no  defendant  shall  be  affected  by  any  defect  in  the  title  of  the  person  from 
whom  he  derived  his  right  and  title,  if  that  person  had  been  in  the  undisturbed  exercise 
of  his  office  or  firanchise  six  years  previous  to  the  filing  of  the  information.  A  title  to 
one  office  which  is  a  qualification  to  hold  another  is  not  within  this  clause.  2  M.  A  S. 
71.— Chittt. 

But,  by  statute  32  Geo.  III.  c.  58,  no  member  or  ofSper  of  any  town  corporate  shall  bo 
disturbed  in  the  ei^joyment  of  his  office  or  franchise  which  he  has  enjoyed  for  six  years, 
whether  the  information  in  the  nature  of  a  quo  warranto  is  exhibited  by  leave  of  the 
court  or  on  behalf  of  the  crown  by  virtue  of  the  royal  prerogative.  And,  by  the  recent 
statutes  7  W.  IV.  and  1  Vict.  c.  78  and  6  A  7  Vict.  c.  89,  the  application  to  the  court  for 
the  purpose  of  calling  upon  any  person  to  show  by  what  warrant  he  claims  to  exercise 
the  office  of  mayor,  alderman,  or  burgess,  in  any  borouffh  wiUiin  the  Municipal  Corpo- 
ration  Act,  must  be  made  within  twelve  months  after  me  election  of  the  defendant,  or 
the  time  at  which  he  became  disqualified.--STBWART. 

*  Besides  the  cases  arising  in  corporations,  writs  of  mandamus  have  been  granted  to 
admit  prebendaries,  (Stra.  159,)  an  apparitor*general,  (Stra.  897,)  parish  clerks,  (Say,  R. 
159.  Cowp.  371,)  and  sextons.  2  Lev.  18.  1  Ventr.  143.  So  to  admit  scavengers,  &c., 
(ib.  2  T.  K.  181 ;)  to  restore  a  schoolmaster  of  a  grammar-school  founded  by  the  crown. 
Dtra.  58.  So  to  restore  a  member  of  a  university  who  had  been  improperly  suspended 
from  his  degrees.  In  like  manner,  a  mandamus  will  lie  to  compel  a  dean  and  chapter 
to  fill  up  a  vacancy  among  canons-residentiary,  (1  T.  R.  652;)  so  to  the  ecclesiastical 
court,  (1  Yentr.  115 ;)  so  to  grant  the  probate  of  a  will  to  an  executor.  1  Ventr.  335. 
8o  a  mandamus  lies  to  the  judge  of  the  prerogative  court  of  Canterbury  to  grant 
administration  to  the  husband  of  the  wife's  estate  when  the  husband  has  done  nothing 
to  depart  from  his  right.  Stra.  891,  1118.  A  mandamus  will  lie  to  justices  to  nominate 
overseers  of  the  poor,  although  the  time  mentioned  in  the  43  Eliz.  has  expired.^  Stra. 
1123.    So  to  appoint  a  surveyor  of  the  highways  where  the  justices  had  not  appointed 
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We  have  tow  gone  through  the  whole  circle  6f  civil  injaries,  and  the  redresa 
which  the  laws  of  England  have  anxiouBly  provided  for  each.  In  which  th« 
student  cannot  but  ofosei've  that  the  main  difficulty  which  attends  their  disona- 
sion  arises  from  their  great  variety,  which  is  apt  at  our  first  acquaintance  to 
breed  a  confusion  of  ideas,  and  a  kind  of  distraction  in  the  memory :  a  diffioultir 
*266 1  ^^^  ^  little  increased  *by  the  very  immethodical  arrangement  in  whicn 
^  they  are  delivered  to  us  by  our  antient  writers,  and  the  numerous  terms 
of  art  in  which  the  language  of  our  ancestors  has  obscui^Bd  them.  Terms  of 
art  there  will  unavoidably  be  in  all  sciences ;  the  easy  conception  and  thorough 
comprehension  of  which  must  depend  upon  frequent  and  familiar  use;  and  the 
more  subdivided  any  branch  of  science  is,  the  more  terms  must  be  used  to  ex- 
press the  nature  of  these  several  subdivisions,  and  mark  out  with  sufficient 
Erecision  the  ideas  they  are  meant  to  convey.  But  I  trust  that  this  difficulty, 
owever  great  it  may  appear  at  first  view,  will  shrink  to  nothing  upon  a  nearer 
and  more  frequent  approach,  and  indeed  be  rather  advantageous  than  of  any 
disservice,  by  imprinting  on  the  student's  mind  a  clear  and  distinct  notion  of  the 
nature  of  these  several  remedies.  And,  such  as  it  is,  it  arises  principally  firom 
the  excellence  of  our  English  laws ;  which  adapt  their  redress  exactly  to  the 
circumstances  of  the  injury,  and  do  not  furnisn  one  and  the  same  action  for 
different  wrongs,  which  are  impossible  to  be  brought  within  one  and  the  same 

at  the  time  mentioned  in  the  statute  13  Geo.  III.  o.  78,  (4  East,  132 ;)  so  to  sign  and 
allow  a  poor's  rate,  absolute  in  the  first  instance,  (Say,  R.  loO;)  so  to  admit  a  oopyhOia«»r, 
directed  to  the  lord  of  the  manor,  (2  T.  R.  197,  484.  6  East,  431 ;)  so  also  to  the  lord  to 
hold  and  the  bureesses  to  attend  a  court,  to  present  the  conveyances  of  burgage-tene- 
ments.    1  Wils.  283.    1  Bla.  Rep.  60.    Bull.  N.F.  200, 

Where  it  does  not  lie, — It  is  a  general  rule  that  a  mandamus  does  not  lie  unless  the  parbr 
applying  has  no  other  specific  legal  remedy.  1  T.  R.  404.  3  T.  R.  652.  See  Doug.  526. 
Thus,  it  does  not  lie  to  a  bishop  to  license  a  curate  of  a  curacy  which  had  been  twice 
augmented  by  queen  Anne's  bounty,  where  the  right  of  appointing  was  claimed  by  two 
several  parties  and  there  had  been  cross-nominations,  because  the  party  had  another 
specific  remedy  by  quare  impedit»  So  a  mandamus  does  not  lie  to  the  governor  and  com- 
pany of  the  Bank  of  £ngland  to  transfer  stock,  because  the  party  nas  his  remedy  fay 
assumpsit,  (Doug.  523;)  nor  to  insert  certain  persons  in  a  poor's  rate,  although  the  ooa- 
mission  is  luleffc^  to  have  been,  to  prevent  their  having  votes  for  members  of  parliament. 
Stra.  1259.  The  court  will  not  award  a  mandamus  for  the  licensins  of  a  public  house^ 
(Stra.  881.  Stra.  R.  217;)  nor  to  compel  admission  to  the  degree  of  a  barrister  (Doug. 
353)  or  doctor  of  civil  law  as  an  advocate  of  the  court  of  arches,  (8  East,  213,)  (the  only 
mode  of  appeal  is  to  the  twelve  judges;)  nor  to  oompel  any  of  the  inns  of  court  to  admit . 
a  person  as  a  student,  or  to  assign  reasons  for  refusing  to  admit  him,  (Wooler  vs.  Society 
of  Lincoln's  Inn,  King's  Bench,  Mich.  T.  1825,  4  B.  &  G.  5  Dowl.  A  Ryl. ;)  nor  for  a 
fellow  of  a  college,  where  there  is  a  visitor;  nor  to  the  mayor  and  corporation  of  the  city 
of  London,  to  admit  a  person  to  the  office  of  auditor  who  had  served  it  three  years  suc- 
cessively, because  contrary  to  the  custom  of  the  city,  (1  T.  R.  423 ;)  nor  to  the  college  of 
physicians,  to  examine  a  doctor  of  physic  who  has  been  licensed  in  order  to  his  being 
admitted  a  fellow  of  the  college,  (7  T.  R.  282 ;)  nor  to  a  visitor  where  he  is  clearly  acting 
imder  a  visitatorial  authority,  r2  T.  R.  345;)  nor  to  restore  a  minister  of  an  endowed  dis* 
sen  ting  meeting-house,  for  if  ne  has  been  before  regularly  admitted  he  may  try  his  right 
in  an  action  for  monev  had  and  received.  2  T.  R.  198.  A  mandamus  is  granted  only 
for  public  persons  ana  to  oompel  the  performance  of  public  duties.  Hence  the  court 
will  not  grant  it  to  a  trading-corporation  at  the  instance  of  one  of  its  members,  to  compel 
the  production  of  accounts  to  declare  a  dividend.  2  B.  ft  A.  620.  5  B.  ft  A.  899.  The 
mode  of  burying  the  dead  is  a  matter  of  ecclesiastical  cogniiance;  and  therefore,  where 
the  question  was  whether  a  parishioner  had  a  right  to  be  buried  in  a  churchyard  in  an 
iron  cofiin,  which  was  a  new  and  unusual  mode,  the  court  refused  a  mandamus.  2  B.  ft 
V.  806.  The  court  have  no  power  to  srant  a  mandamus  to  justices  to  compel  them  to 
ome  to  a  particular  decision,  as,  to  make  an  order  of  maintenance  on  a  particular  parish. 
\hh  admission  under  a  mandamus  gives  no  right,  but  only  a  legal  possession,  to  enable 
the  party  to  assert  his  right,  if  he  has  any.  Hence  non  fuii  eUctus  has  been  holdon  not  to 
be  a  good  return  to  a  mandamus  to  swear  in  a  church-warden,  (Stra.  894,  895,)  because  it 
is  directed  only  to  a  ministerial  officer,  who  is  to  do  his  duty,  and  no  inconvenience  can 
follow ;  for  if  the  party  has  a  right,  he  ought  to  be  admitted ;  if  he  has  not,  the  admisrioa 
will  do  him  no  good.  Wherever  the  officer  is  but  ministerial,  he  is  to  execute  his  pari.. 
\et  the  consequence  be  what  it  wilL  Stra.  895.— Ohittt. 
180 


Ohap  17.1  PEIVATB  WRONGS.  2W 

deecripUoD ;  whereby  every  man  knows  what  Batisfaotion  he  is  entitled  to  expect 
fh>m  the  courts  of  justice^  and  as  little  as  possible  is  left  in  the  breast  of  the 
judges,  whom  the  law  appoints  to  administer  and  not  to  prescribe  the  remedy 
And  I  may  venture  to  affirm  that  there  is  hardly  a  possible  injury,  that  can  be 
offered  either  to  the  person  or  property  of  another,  for  which  the  party  injured 
may  not  find  a  remedial  writ,  conceived  in  such  terms  as  are  properly  and  sin- 
gularly adapted  to  his  own  particular  grievance. 

In  the  several  personal  actions  which  we  have  cursorily  explained,  as  debt, 
trespass,  detinue,  action  on  the  case,  and  the  like,  it  is  easy  to  observe  how  plain, 
perspicuous,  and  simple  the  remedy  is,  as  chalked  out  by  the  antient  common 
taw.  In  the  methods  prescribed  for  the  recovery  of  landed  and  other  perma- 
nent property,  as  the  right  is  more  intricate,  the  feodal  or  rather  Norman  remedy 
by  real  actions  is  somewhat  more  complex  and  difficult,  and  attended  with 
some  delays.  And  since,  in  order  to  obviate  those  difficulties  and  re-  r^cn^^y 
trench  those  ♦delays,  we  have  permitted  the  rights  of  real  property  to  L 
be  drawn  into  question  in  mixed  or  personal  suits,  we  are  (it  must  be  owned) 
obliged  to  have  recourse  to  such  arbitrary  fictions  and  expedients,  that  unless  we 
had  developed  their  principles,  and  traced  out  their  progress  and  history,  our 
present  system  of  remedial  jurisprudence  ^in  respect  of  landed  property)  would 
appear  the  most  intricate  and  unnatural  that  ever  was  adopted  by  a  free  and 
enlightened  people. 

But  this  mtricacy  of  our  legal  process  will  be  found,  when  attentively  con- 
sidered, to  be  one  of  those  troublesome,  but  not  dangerous,  evils,  which  have 
their  root  in  the  frame  of  our  constitution,  and  which  therefore  can  never  bo 
cured  without  hazarding  every  thing  that  is  dear  to  us.  In  absolute  govern- 
ments, when  new  arrangements  of  property  and  a  gradual  change  of  manners 
have  destroyed  the  original  ideas  on  which  the  laws  were  devised  and  esta- 
hlished,  the  prince  by  his  edict  may  promulge  a  new  code,  more  suited  to  the 
present  emergencies.  But  when  laws  are  to  be  framed  by  popular  assemblies, 
even  of  the  representative  kind,  it  is  too  herculean  a  task  to  begin  the  work  of 
legislation  afresh,  and  extract  a  new  system  from  the  discordant  opinions  ol 
more  than  five  hundred  counsellors.  A  single  Wislator  or  an  enterprising 
sovereign,  a  Solon  or  Lycurgus,  a  Justinian  or  a  Frederick,  may  at  any  time 
form  a  concise,  and  perhaps  a  uniform,  plan  of  justice :  and  evil  betide  that 
presumptuous  subject  who  questions  its  wisdom  or  utility.  But  who  that  is 
acquainted  with  the  difficulty  of  new-modelling  any  branch  of  our  statute  laws 
/'though  relating  but  to  roads  or  to  parish  settlements)  will  conceive  it  ever 
leasibTe  to  alter  any  Aindamental  point  of  the  common  law,  with  all  its  append- 
ages and  consequents,  and  set  up  another  rule  in  its  stead  f  When  therefore, 
by  the  gradual  infiuence  of  foreign  trade  and  domestic  tranquillity,  the  spirit  of 
eur  mihtary  tenures  began  to  decay,  and  at  length  the  whole  structure  was  re- 
moved, the  judges  quickly  perceived  that  the  forms  and  delays  of  the  old  feodal 
actions  (guarded  with  their  several  outworks  of  essoins,  vouchers,  aid-pray- 
ers, and  a  hundred  other  formidable  intrenchments)  were  ill  suited  to  that 
^^ore  simple  and  commercial  mode  of  property  which  succeeded  the  t^coaq 
former,  and  required  a  more  speedy  decision  of  right,  to  facilitate  ex-  ^ 
change  and  alienation.  Tet  they  wisely  avoided  soliciting  any  great  legislative 
revolution  in  the  old-established  forms,  which  might  have  been  productive  of 
eonsequences  more  numerous  and  extensive  than  the  most  penetrating  genius 
could  foresee;  but  left  them  as  they  were,  to  languish  in  obscurity  and  oblivion, 
and  endeavoured  by  a  series  of  minute  contrivances  to  accommodate  such  per- 
sonal actions,  as  were  then  in  use,  to  all  the  most  useful  purposes  of  remedial 
justice :  and  where,  through  the  dread  of  innovation,  they  hesitated  at  going  so 
fiur  as  perhaps  their  good  sense  would  have  prompted  them,  they  left  an  open- 
ing for  the  more  liberal  and  enterprising  judges,  who  have  sat  in  our  courts  of 
equity,  to  show  them  their  error  by  supplying  the  omissions  of  the  courts  of 
law.  And,  since  the  new  expedients  have  been  refined  by  the  practice  of  more 
than  a  century,  and  are  sufficiently  known  and  understood,  they  in  general 
answer  the  purpose  of  doing  speedy  and  substantial  justice,  m-ich  better  than 
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ooald  now  be  effected  bj  any  great  fundamental  alterations.  The  only  diflScult^ 
that  attends  them  arises  from -their  fictions  and  circuities:  but,  when  .nee  we 
have  discovered  the  proper  clew,  that  labyrinth  is  easilv  pervaded.  Our  system 
of  remedial  law  resembles  an  old  Gothic  castle,  erected  in  the  days  of  chivalry, 
but  fitted  up  for  a  modem  inhabitant.  The  moated  rampai-ts,  the  embattled 
towers,  and  the  trophied  halls,  are  magnificent  and  venerable,  but  useless,  and 
therefore  neglected.  The  inferior  apartments,  now  accommodated  to  daily  use, 
are  cheeiful  and  commodious,  though  their  approaches  may  be  winding  and 
difficult. 

In  this  part  of  our  disquisitions  I  however  thought  it  my  duty  to  unfold,  as 
far  as  intelligibly  I  could,  the  nature  of  these  real  actions,  as  well  as  of  personal 
remedies.  And  this  not  onl^  because  they  are  still  in  force,  still  the  law  of  the 
land,  though  obsolete  and  disused,  and  may  perhaps,  in  their  turn,  be  hereafter, 
with  some  necessary  corrections,  called  out  again  into  common  use ;  but  also 
*2801  b^^^^^^y  ^^  ^  sensible  ^''writer  has  well  observed,(j?)  <^  whoever  considers 
-I  how  great  a  coherence  there  is  between  the  several  parts  of  the  law,  and 
bow  much  the  reason  of  one  case  opens  and  depends  upon  that  of  another,  will, 
I  presume,  be  far  from  thinking  any  of  the  old  learning  useless,  which  will  so 
much  conduce  to  the  perfect  understanding  of  the  modern."  And,  besides,  I 
should  have  done  ^eat  injustice  to  the  founders  of  our  legal  constitution,  had  I 
led  the  student  to  imagine  that  the  remedial  instruments  of  our  law  were  origin- 
ally contrived  in  so  complicated  a  form  as  we  now  present  them  to  his  view  * 
had  I,  for  instance,  entirely  passed  over  the  direct  and  obvious  remedies  by 
assizes  and  writs  of  entry,  and  only  laid  before  him  the  modem  method  of 
prosecuting  a  writ  of  ejectment. 


CHAPTBB  XVin. 


01   THE  PURSUIT  OF  REMEDIES  BY  ACTION;    AND  FIRST  OF  THE 

ORIGINAL  WRIT. 

*2701  ^Haying,  under  the  head  of  redress  by  suit  in  caurtSy  pointed  out  in  the 
^  preceding  pages,  in  the  first  place,  the  nature  and  several  species  of  courts 
of  justice,  wherein  remedies  are  administered  for  all  sorts  of  private  wrongs; 
and,  in  the  second  place,  shown  to  which  of  these  courts  in  particular  applica- 
tion must  be  made  for  redress,  according  to  the  distinction  of  injuries,  or,  in 
other  words,  what  wrongs  are  cognizable  by  one  court,  and  what  by  another ;  1 
proceeded,  under  the  titie  of  injuries  cognizable  by  the  courts  of  common  law^  to 
define  and  explain  the  specifical  remedies  by  action  provided  for  every  possible 
degree  of  wrong  or  injury,  as  well  such  remedies  as  are  dormant  and  out  of  use 
as  those  which  are  in  every  day's  practice,  apprehending  that  the  reason  of  the 
one  could  never  be  clearly  comprehended  without  some  acquaintance  with  the 
other;  and  I  am  now,  in  the  last  place,  to  examine  the  manner  in  which  these 
several  remedies  are  pursued  and  applied  by  action  in  the  courts  of  common 
law ;  to  which  I  shall  afterwards  subjoin  a  brief  account  of  the  proceedings  in 
courts  of  equity. 

In  treating  of  remedies  by  action  at  common  law,  I  shall  confine  myself  to 
the  modem  method  of  practice  in  our  courts  of  judicature.  For  though  I 
thought  it  necessary  to  throw  out  a  few  observations  on  the  nature  of  real 
*2711  actions,  however  "^at  present  disused,  in  order  to  demonstrate  the 
-I  coherence  and  uniformity  of  our  legal  constitution,  and  that  there  was 
no  injury  so  obstinate  and  inveterate  but  which  might  in  the  end  be  eradicated 
by  some  or  other  of  those  remedial  writs ;  yet  it  would  be  too  irksome  a  task 
l-o  perplex  both  my  readers  and  myself  with  explaining  all  the  mles  of  pro> 

(<0  mnrk.  Afar.  Co.  UtUpnl 
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ooeding  in  those  obsolete  actions,  which  are  frequently  mere  positive  establish- 
ments,/orma  et  figura  judicii,  and  conduce  very  little  to  illustrate  the  reason 
and  fundamental  grounds  of  the  law.  Wherever  I  apprehend  they  may  at  all 
conduce  to  this  end,  I  shall  endeavour  to  hint  at  them  incidentally. 

What,  therefore,  the  student  may  expect  in  this  and  the  sacceeding  chapters 
is,  an  account  of  the  method  of  proceeding  in  and  prosecuting  a  suit  upon  any 
of  the  personal  writs  we  have  oefore  spoken  of,  in  the  court  of  comvion  pleas 
at  Westminster,  that  being  the  court  originally  constituted  for  the  prosecution 
of  all  civil  actions.  It  is  true  that  the  courts  of  king's  bench  and  exchequer, 
in  order,  without  entrenching  upon  antient  forms,  to  extend  their  remedial 
influence  to  the  necessities  of  modern  times,  have  now  obtained  a  concurrent 
jurisdiction  and  cognizance  of  very  many  civil  suits ;  but  as  causes  are  therein 
conducted  by  much  the  same  advocates  and  attornevs,  and  the  several  courts 
and  their  judges  have  an  entire  communication  witn  each  other,  the  methods 
and  forms  of  proceeding  are  in  all  material  respects  the  same  in  all  of  them. 
So  that  in  giving  an  abstract  or  history(a)  of  the  progress  of  a  suit  through 
the  court  of  common  pleas,  we  '''shall  at  the  same  time  give  a  general  r 4(072 
account  of  the  proceedings  of  the  other  two  courts;  taking  notice,  ^ 
however,  of  any  considerable  difference  in  the  local  practice  of  each.  And  the 
same  abstract  will  moreover  afford  us  some  general  idea  of  the  conduct  of  a 
cause  in  the  inferior  courts  of  common  law,  those  in  cities  and  boroughs,  or  in 
the  court-baron,  or  hundred  or  county  court ;  all  which  conform  (as  near  as 
may  be)  to  the  example  of  the  superior  tribunals,  to  which  their  causes  may 
probably  be,  in  some  stage  or  other,  removed. 

The  most  natural  and  perspicuous  way  of  considering  the  subject  befoi*e  us 
will  be  (I  apprehend)  to  pursue  it  in  the  order  and  method  wherein  the  pro- 
ceedings themselves  follow  each  other,  rather  than  to  distract  and  subdivide  it 
by  any  more  logical  analysis.  The  general,  therefore,  and  orderly  parts  of  a 
suit  are  these:  1.  The  original  writ;  2.  The  process;  3.  The  pleadings;  4.  The 
issue  or  demurrer;  5.  The  trial;  6.  The  judgment,  and  its  incidents;  7.  The 
proceeding  in  naturo  of  appeals ;  8.  The  execution. 

First,  then,  of  the  oriainal,  or  original  writf  which  is  the  beginning  or 
foundation  of  the  suit.  When  a  person  hath  received  an  injurv,  and  thinks  it 
worth  his  while  to  demand  a  satisfaction  for  it,  he  is  to  consider  with  himself, 
or  take  advice,  what  redress  the  law  has  given  for  that  injury ;  and  thereupon 
is  to  make  application  or  suit  to  the  crown,  the  fountain  of  all  justice,  for 
that  particular  specific  remedy  which  he  is  determined  or  advised  to  pursue 
As,  for  money  due  on  bond,  an  action  of  debt;  for  goods  detained  without 
force,  an  action  of  detinue  or  trover;  or,  if  taken  with  force,  an  action  of 
trespass  vi  "^et  armis ;  or  to  try  the  title  of  lands,  a  writ  of  entry ^  or  r«273 
action  of  trespass    in    ejectment;  or  for  any  consequential  injury  re-    *- 

(•)  Tn  dsdnc-liiK  this  history  the  student  mast  not  expect  nble  nndentanding  may  glenn  pro  re  nata  ta  much  as  is 

•miorities  to  be  constantly  cited,  aa  practioal  Imowledse  Is  sniBcleot  for  his  purpose.    These  600^  o/praoUce^  as  they 

Bot  so  moch  to  be  learned  from  any  hooka  of  law  as  from  are  called,  are  all  pretty  much  on  a  leTel  in  point  of  compo- 

ezperieoce  and  attendance  on  the  courts.    The  compiler  sition  and  solid  Instmetion,  so  that  that  which  bears  the 

must  therefore  be  frequently  obliged  to  rely  upon  his  own  latest  edition  Is  usually  the  beat    But  Gilbert's  History  and 

obaerratlons, — which  in  general  he  hath  been  studious  to  Practice  of  the  Court  of  Common  Pleas  is  a  book  of  a  very 

avoid  wherv  those  of  any  ^er  might  bo  had.  To  accompany  dillerent  stamp ;  and  though  (like  the  rest  of  his  posthumoua 

and  iUnstrato  these  remarks,  such  gentlemen  as  are  de-  works)  It  has  suffered  most  grossly  by  ignorant  or  careless 

signed  for  the  protesfon  will  And  it  necessary  to  peruse  the  transcribers,  yet  it  has  traced  out  the  reason  of  many  parts 

books  uf  entrip4j  ancient  and  modern,  which  are  transcripts  of  our  modem  practice,  flrom  the  feodal  institutions  and  the 

of  pnceedlngs  that  hare  been  had  in  some  particular  actions,  primitive  construction  of  onr  courts,  In  a  most  clear  and^ 

A  book  or  two  of  technical  learning  will  also  be  fbund  very  mgenious  manner.^ 
MVfeaient,  firom  which  a  man  of  liberal  edu«»tion  and  tol*> 

^The  more  recent  publications  of  Mr.  Serjt.  Sellon  and  Mr.  Tidd,  and  those  of  Mi. 
Ixnpey  and  Mr.  Lee,  now  afifbrd  still  more  explicit  information  on  the  subject  of  Practice. 

'  Before  the  passing  the  6  Geo.  IV.  c.  %,  one  great  object  of  proceeding  by  special 
origiiial  was  to  compel  the  defendant  to  bring  a  writ  of  error  in  parliament,  if  he 
intended  to  delay ;  but  that  act  having  restrained  writs  of  error  upon  judgments,  even 
before  verdict,  unless  the  defendant  finds  bail  in  error,  proceedings  are  now  more  fre- 
quently by  capias  in  the  court  of  Common  Pleas  and  by  latitat  in  the  King's  Bench.^ 
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ceived,  a  special  action  on  the  case.  To  this  end  he  is  to  sue  out,  or  purchase 
by  paying  the  stated  foes,  an  original^  or  original  writ,  from  the  court  of 
chancery,  which  is  the  officina  justititBy  the  shop  or  mint  of  justice,  wherein  all 
the  king's  writs  are  framed.'  It  is  a  mandatory  letter  from  the  king,  in  parch^ 
ment,  sealed  with  his  great  seal,(6)  and  directed  to  the  sheriff  of  the  county 
wherein  the  injury  is  committed,  or  supposed  so  to  be,  requiring  him  to  eoia< 
mand  the  wrong-doer  or  party  accused  either  to  do  justice  to  the  complainant, 
or  else  to  appear  in  court  and  answer  the  accusation  against  him.  Whatever 
the  sheriff  does  in  pursuance  of  this  ^rit,  he  must  return  or  certify  to  the  court 
of  common  pleas,  together  with  the  writ  itself;  which  is  the  foundation  of  the 
jurisdiction  of  that  court,  being  the  king's  warrant  for  the  judges  to  proceed 
to  the  determination  of  the  cause.  For  it  was  a  maxim  introduced  by  the 
Normans,  thai  there  should  be  no  proceedings  in  common  pleas  before  the 
king's  justices  without  his  original  writ;  because  they  held  it  unfit  that  those 
justices^  being  only  the  substitutes  of  the  crown,  should  take  cognisance  of  any 
thing  but  what  was  thus  expressly  referred  to  their  judffment.(c)  However, 
m  small  actions  below  the  value  of  foi'ty  shillings,  which  are  brought  in  the 
eourt-baron  or  county-court,  no  ro3^al  writ  is  necessary;  but  the  foundation  of 
such  suits  continues  to  be  (as  in  the  times  of  the  Saxons)  not  by  original  writ, 
but  hj  plaint  ;(d)  that  is,  by  a  private  memorial  tendered  in  open  court  to  the 
judge,  wherein  the  party  injured  sets  forth  his  cause  of  action ;  and  the  judge 
is  bound  of  common  right  to  administer  justice  therein,  without  any  special 
mandate  from  the  king.  Now,  indeed,  even  the  royal  writs  are  held  to  be 
demandable  of  common  right,  on  paying  the  usual  fees ;  for  any  delay  in  the 
granting  them,  or  setting  an  unusual  or  exorbitant  price  upon  them,  would  be 
a  brea(£  of  magna  carta,  c.  29,  *'  nuUi  vendemus,  nuUi  negabimus  aut  differem,u$^ 
justitiam  vel  rectum"* 

♦2741  *Original  writs  are^  either  optional  or  peremptory;  or,  in  the  language 
J  of  our  lawyers,  they  are  either  a  prcecipe,  or  a  si  tefecerit  »ecurum.(e)  The 
proBcipe  is  in  the  alternative,  commanding  the  defendant  to  do  the  thing  required, 
or  show  the  reason  wherefore  he  hath  not  done  it.(/)  The  use  of  this  writ  ia 
where  something  certain  is  demanded  by  the  plaintiff,  which  it  is  incumbent  on 
the  defendant  himself  to  perform ;  as,  to  restore  the  possession  of  land,  to  pay 
a  certain  liquidated  debt,  to  perform  a  specific  covenant,  to  render  an  account, 

(*)  rUv  h,  L.  237.  (•)  Finch,  L.  367. 

(•)  net.  I.  2,  c.  84.  If)  Append.  No.  HI.  { 1. 
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'  But  in  personal  teotions  the  use  of  the  original  writ  is  abolishedi  by  the  statute  2  W, 
IV.  c.  39,  although,  as  it  is  still  necessary  in  real  actions,  some  account  of  it  may  be 
usefVil.  In  the  old  action  of  ejectment,  which  has  been  before  described,  but  which  i^ 
now  also  abolished,  although  its  existence  was  supposed,  it  was  in  fact  never  sued  out. — 

^  But  to  entitle  a  party  to  proceed  by  original  the  debt  must  amount  to  10/.  5  Gko. 
II  c.  27,  s.  5, — since  extended  to  15/.  by  51  Geo.  III.  c.  124,  s.  1.  57  Geo.  III.  o.  101. 
These  latter  acts  have  indeed  both  expired ;  but  it  is  presumed  they  will  be  revived  in 
the  present  year.  It  is  also  a  rule  in  the  King's  Bench,  if  the  plaintiff,,  proceeding  by 
original,  recover  less  than  50/.,  he  will  be  entitled  to  no  more  costs  than  if  he  had  pro- 
ociMed  by  bill,  except  in  cases  where  he  could  not  proceed  by  bill,  as  for  outlawry,  &o. 
R.  M.  23  Geo.  III.  But  though  in  an  action  on  a  bond,  with  a  penalty  above  50/.,  the 
plaintiff  recover  20/.,  yet  he  will  be  entitled  to  costs  of  suit  by  original.    2  Chit.  R.  148. 

'Lliis  writ  does  not  lie  against  an  attorney  or  officer  of  the  court  unless  sued  with  aa 
unprivileged  person ;  neitner  does  it  lie  against  a  prisoner  in  the  actual  custody  of  the 
marshal.  It  is  the  only  mode  of  proceeding  against  peers,  (3  M.  A  S.  88,)  corporations 
or  hundredors  on  the  statutes  of  hue  and  cry,  Ac.,  (Ty^e,  11.  Barnes,  415,)  or  for  the 
purpose  of  outlawing  the  defendant. 

One  advantage  of  proceeding  by  this  writ  is,  that  if  a  writ  of  error  be  brought  for  delay, 
it  must  be  brought  direct  into  parliament,  instead  of  first  into  the  exchequer-chamber 
and  irom  thence  into  parliament.    1  Sid.  424. 

Where  the  demand  exceeds  40/.  a  fine  is  payable  to  the  king  on  these  writs  by  way  of 
oomposition  for  the  liberty  of  suing  in  his  court,  which  fine  is  estimated  according  to  tb« 
■mount  of  the  demand,  paving  6«.  8(/.  for  every  hundred  marks,  or  10«.  for  every  lOOt 
Tyre,  68.  G.  R.  H.    6  W.  A  k.  R.  B.    Tidd,  8th  ed.  101.— Chittt. 
18i 
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mxkd  the  like :  in  all  which  eases  the  writ  is  drawn  np  in  the  form  of  a  prasdp$ 
or  oommand,  to  do  thus  or  show  cause  to  the  contrary ;  giving  the  deiendai*C 
his  choice,  to  redress  the  injury  or  stand  the  suit.  The  other  species  of  original 
writs  is  called  a  «i  fecerit  te  securunif  from  the  words  of  the  writ ;  which  directs 
the  sheriff  to  cause  the  defendant  to  appear  in  court,  without  any  option  given 
him,  provided  the  plaintiff  gives  the  sheriff  security  effectually  to  prosecute  his 
9laim.(a)  This  wnt  is  in  use  where  nothing  is  specifically  demanded,  but  only 
a  satismction  in  general:  to  obtain  which,  and  minister  complete  redress,  the 
intervention  of  some  judicature  is  necessary.  Such  are  writs  of  trespass,  or  on 
the  case,  wherein  no  debt  or  other  specific  thing  is  sued  for  in  certain,  but  only 
damages  to  be  assessed  by  a  jury.  For  this  end  the  defendant  is  immediately 
ealled  upon  to  appear  in  court,  provided  the  plaintiff  gives  good  security  of 
prosecuting  his  claim.  Both  species  of  writs  are  tested,  or  witbessed  in  the  king's 
own  name;  '*  witness  ourselves  at  Westminster/'  or  wherever  the  chancery  may 
be  held. 

The  security  here  spoken  of,  to  be  given  by  the  plaintiff  for  prosecuting  his 
claim,  is  common  to  both  writs,  though  it  gives  denomination  only  to  the  latter. 
The  whole  of  it  is  at  present  become  a  mere  matter  of  form ;  and  JTohn  Doe  and 
Richard  Boe  are  always  returned  as  the  standing  pledges  for  this  purpose.  The 
antient  use  of  them  was  to  answer  for  the  "hplaintiff,  who  in  case  he  r«275 
brought  an  action  without  cause,  or  failed  in  the  prosecution  of  it  when  ^ 
brought,  was  liable  to  an  amercement  from  the  crown  foir  raising  a  false  accusa- 
tion ;  and  so  the  form  of  judgment  still  is.^A)  In  like  manner,  as  by  the  Grothio 
constitutions  no  person  was  permitted  to  lay  a  complaint  against  another  <<nt8j 
sub  scriptura  avt  specificatione  trium  testiumy  quod  actimem  vmet  persequi  ;*\\)  and 
as  by  the  laws  of  Sancho  I.,  king  of  Portugal,  damages  were  given  against  ik 
plaintiff  who  prosecuted  a  groundless  action.(A) 

The  day  on  which  the  defendant  is  ordered  to  appear  in  court,  and  on  which 
the  sheriff  is  to  bring  in  the  writ  and  report  how  tar  he  has  obeyed  it,  is  called 
the  return  of  the  writ :  it  being  then  returned  by  him  to  the  king's  justices  at 
Westminster.  And  it  is  always  made  returnable  at  the  distance  of  at  leasli 
fifteen  days  from  the  date  or  teste,  that  the  defendant  may  have  time  to  come  up 
to  Westminster,  even  firom  the  most  remote  parts  of  the  kingdom ;  and  upon 
some  day  in  one  of  the  four  terms,  in  which  the  court  sits  for  the  despatch  of 
business. 

These  terms  are  supposed  by  Mr.  Selden(0  to  have  been  instituted  by  William, 
the  Conqueror ;  but  Sir  Henry  Spelman  hath  clearly  and  learnedly  shown,  that 
they  were  gradually  formed  from  the  canonical  constitutions  of  the  church ; 
being  indeed  no  other  than  those  leisure  seasons  of  the  year  which  were  not 
occupied  by  the  great  festivals  or  fiststs,  or  which  were  not  liable  to  the  general 
avocations  of  rural  business.  Throughout  all  Christendom,  in  very  early  times, 
the  whole  year  was  one  continual  term  for  hearing  and  deciding  causes.  For 
the  Christian  magistrates,  to  distinguish  themselves  from  the  heathens,  who  were 
extremely  superstitious  in  the  observation  of  their  dies  fasti  et  nefasti,  went  into 
a  contrary  extreme,  and  admioistered  justice  upon  all  days  alike.  '''Till  r  41076 
at  length  the  church  interposed  and  exempted  certain  holy  seasons  from  *- 
being  profaned  by  the  tumult  of  forensic  litigations.  As,  particularly,  the  time 
of  Advent  and  Christmas,  which  gave  rise  to  the  winter  vacation ;  the  time  of 
Lent  and  Easter,,  which  created  that  in  the  spring;  the  tine  of  Pentecost,  which 
produced  the  third;  and  the  long  vacation  between  Midsummer  and  MichaelniAs, 
which  was  allowed  for  the  hay>time  and  harvest.  All  Sundays  also,  and  some 
particular  festivals,  as  the  days  of  the  purification,  ascension,  and  some  others, 
were  included  in  the  same  prohibition ;  which  was  established  by  a  canon  of  the 
ehnroh,  a.d.  517,  and  was  rortified  by  an  imperial  constitution  of  the  younge 
Theodosius,  comprised  in  the  Theodosian  code.(m) 

Afterwaitls,  wncn  our  own  legal  constitution  came  to  be  settled,  the  com 


(^Append.  Nail.  91. 

(^)  Flncb,  L  189, 2JKL 

a\  8tieniboi.k  dejttre  Gaih,  1. 8, «.  7. 


(*)  Mod.  Un.  Hist.  xxli.  48. 
(I)  Jan.  AngL  1. 2,  lO. 
(■»)  Spelman  of  the  Tenni. 
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mencement  and  daration  of  our  law-terms  were  appointed  with  an  eje  to  thoaa 
canonical  prohibitions ;  and  it  was  ordered  by  the  laws  of  king  Edward  the  Con- 
fesi9or/n)  that  from  advent  to  the  octave  of  the  epiphany,  from  septuagesima  to 
the  octave  of  Easter,  from  the  ascension  to  the  octave  of  Pentecost,  and  from 
three  in  the  afternoon  of  all  Saturdays  till  Monday  morning,  the  peace  of  Grod 
and  of  holy  church  shall  be  kept  throughout  all  the  kingdom.  And  so  ex- 
travagant was  afterwards  the  regard  that  was  paid  to  these  holy  times,  that 
though  the  author  of  the  Mirror(o)  mentions  only  one  vacation  of  any  con- 
siderable length,  containing  the  months  of  Aumist  and  September,  yet  Britton 
is  express,(jp)  that  in  the  reign  of  king  Edward  the  First  no  secular  plea  could 
be  held,  nor  any  man  sworn  on  the  evangeli8ts,(j')  in  the  times  of  advent.  Lent, 
Pentecost,  harvest,  and  vintage,  the  days  of  the  great  litanies,  and  all  solemn 
festivals.  But  he  adds,  that  the  bishops  did  nevertheless  grant  dispensations, 
(of  which  many  are  preserved  in  Bymer's  F(Bdera,)(r)  that  assizes  and  juries 
^2771  11^%^^  ^0  taken  in  some  of  these  holy  seasons.  And  soon  afherwards  a 
-■  general  '*'dispensation  was  established  by  statute  Westm.  1,  3  Edw.  I.  c. 
51,  whicn  declares,  that  '^  by  the  assent  of  all  the  prelates,  assises  of  novel  dis- 
uisin,  mart  d*ance8torf  and  darrein  presentment  shall  be  taken  in  advent,  septua- 

fesima,  and  Lent ;  and  that  at  the  special  request  of  the  king  to  the  bishops." 
'he  portions  of  time,  that  were  not  included  within  these  prohibited  seasons, 
fell  naturally  into  a  fourfold  division,  and,  ftom  some  festival  day  that  imme- 
diately preceded  their  commencement,  were  denominated  the  terms  of  St.  Hilary, 
of  Easter,  of  the  Holy  Trinity,  and  of  St.  Michael :  which  terms  have  been  since 
regulated  and  abbreviated  by  several  acts  of  parliament ;  particularly  Trinity 
term  by  statute  82  Hen.  YIII.  c.  21,  and  Michaelmas  term  by  statute  16  Car.  I 
e.  6,  and  again  by  statute  24  Geo.  II.  c.  48.* 

There  are  in  each  of  these  terms  stated  days  called  days  in  bank,  dies  in  banco: 
that  is,  days  of  appearance  in  the  court  of  common  bench.  They  are  generally 
at  the  distance  of  about  a  week  from  each  other,  and  have  reference  to  some 
festival  of  the  church.*  On  some  one  of  these  days  in  bank  all  original  writs 
must  be  made  returnable;  and  therefore  they  are  generally  called  the  returns 
of  that  term :  whereof  every  term  has  more  or  less  said  by  the  Mirror(a)  to  have 
been  originally  fixed  by  kin^  Alfred,  but  certainly  settled  as  early  as  the  statute 
of  51  Hen.  III.  st.  2.  But  tnough  many  of  the  retum-davs  are  fixed  upon  Sun- 
days, yet  the  court  never  sits  to  receive  these  returns  till  the  Monday  after  :(Q 
and  therefore  no  proceedings  can  be  held,  or  judgment  can  be  given,  or  supposea 
to  be  given,  on  the  Sunday.(ii) 

The  first  return  in  every  term  is,  properly  speaking,  the  first  day  in  that  term ; 
as,  for  instance,  the  octave  of  St.  Hilary,  or  the  eighth  day  inclusive  after  the 
feast  of  that  saint :  which  falling  on  the  thirteenth  of  January,  the  octave 
therefore  or  first  day  of  Hilary  term  is  the  twentieth  of  January.  And  thereon 
*2781  ^^^  court  sit«  to  take  essoigns,  or  excuses,  for  such  as  *do  not  appear 
-'  according  to  the  summons  of  the  writ :  wherefore  this  is  usually  called 
the  essoign  day  of  the  term.*  But  on  every  return-day  in  the  term,  the  person 
summoned  has  three  days  of  grace,  beyond  the  day  named  in  the  writ,  in  which 
to  make  his  appearance ;  and  if  he  appears  on  the  fourth  day  inclusive,  quarto 

MCSfdetemponbutetdielnupaeii.  (•)&&,  1 106. 

(•}C.8,{8.  (i)Rwi>tr.lO    Salk.  827.   6  Mod.  260. 

£p)  G.  63.  (•)  1  JoD.  166.    Swann  A  BroanM^  B.  R.  Hlcb.  6  G«o.  m. 

(f)8eepi«e69.  4iin  Jkm,  PncViei^ 

{*)  Jkmp.  Hen,  UL  ptutim, 

'  Michaelmaf  and  Hilary  are  fixed  terms,  and  invariably  begin  on  the  same  day  every 
year ;  bat  Easter  and  lenity  are  movable,  their  commenoement  being  regulated  by  the 
feast  of  Easter.  Hilary  and  Trinity  are  <»klled  iuuMe  terms,  being  the  terms  after  which 
the  judges  go  their  circuits  for  the  trial  of  causes  wherein  issues  have  been  previously 
Joined.— -Ch  iTTT. 

*  Easter  term  has  five  return-days,  the  rest  four.  These  are  called  general  or  common 
return-days ;  all  the  others  are  particular  or  special  return-days.-— Oh ittt. 

*At  the  present  day,  no  essoign  is  allowed  in  any  personal  action  whatever,  eveo 
though  the  defendant  be  a  peer  or  member  of  parliament.  See  2  Term  B.  16.  16  East 
7,  (a.) — Chittt. 
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die  post,  it  is  sufficient.*  For  our  sturdy  ancestors  held  it  beneath  the  condition 
of  a  freeman  to  appear,  or  to  do  any  other  act,  at  the  precise  time  appointed. 
The  feodal  law  therefore  always  allowed  three  distinct  days  of  citation,  before 
the  defendant  was  adjudged  contumacious  for  not  appearing  ;('i;)  preservij^  in 
this  respect  the  German  custom,  of  which  Tacitus  thus  speaks  :(u?)  <'  iUud  ex 
lihertate  vitiuniy  quod  noti  simul  nee  jussi  conveniunt;  sed  et  alter  et  tertius  die$  cunc- 
tatione  coeuntium  ahsumitur**  And  a  similar  indulgence  prevailed  in  the  Gothic 
constitution :  '<  iUud  enim  nimice  libertatis  indicium,  concessa  toties  impunitas  non 
parendi;  nee  enim  innls  judicii  concessibuspcsnamperditce  causce  contumax  meruit  "(x) 
Therefore,  at  the  beginning  of  each  term,  the  court  does  not  U8ually(y)  sit  lor 
despatch  of  business  till  the  fourth  or  appearance  day,  as  in  Hilary  term  on  the 
twenty-third  of  January  ;*  and  in  Trinity  term,  by  statute  32  Hen.  YIII.  c.  21, 
not  till  the^A  day,  the  fourth  happening  on  the  great  popish  festival  of  Corpus 
Christi;{z)  which  days  are  therefore  called  and  set  down  in  the  almanacs  as  the 
first  days  of  the  term,  and  the  court  also  sits  till  the  quarto  die  post  or  appearance- 
day  of  the  last  return,  which  is  therefore  the  end,  of  each  of  them.'* 

(«)  Fend.  2.  3, 1 22.  and  1709,  Mid  wOl  again  aj^  1791,)  Trinity  ftaH  tenn  tlien 

(«)  De  Mor.  Germ.  c.  11.  commmoOy  and  the  oourta  lit  on  that  day,  though  in  otliai 

(•)  Stfernbook  dtjuert  CMh.  1. 1,  c.  6.  jean  it  la  no  Juridical  day.    Tet  in  1702, 1718,  and  1724, 

h)  See  1  Bnlstr.  36.  when  midanmmer'day  ftU  npon  what  wai  ragnlarly  the  tad 

(•)  See  Spelman  on  the  T6nna,  ch.  17.    Note,  that  If  tha  daj  of  the  term,  the  oonrta  did  not  then  ait,  but  it  waa  re> 

JPeaat  of  St.  John  tlie  Baptist,  or  midaummerday,  fidla  cnx  garded  like  a  Sonday,  and  tlie  term  waa  iMn>longed  to  tha 

tba  morrow  of  Oorpiu  Chridi  day,  (as  it  did  aa  1614, 1608,  twenty*flfth  of  Jnne.   Bot.  G.  B.  BunU  176. 

*  But  the  appearance  need  not  be  entered  until  eight  days  after  the  quarto  die  poet, 
^  Bar.  &  Ores.  110.— Chittt. 

*  Michaelmas  Term  always  begins  on  the  6th  of  November  and  ends  on  the  28th  of  the 
fMkme  month.  Hilary  Term  always  besins  on  the  23d  of  January  and  ends  on  the  12th 
of  February, — ^unless  either  of  those  four  days  falls  on  a  Sunday,  and  then  the  term 
begins  or  ends  on  the  day  following.  Easter  Term  begins  always  jon  the  Wednesday 
fortnight  after  Easter  Sunday,  and  ends  on  the  Monday  three  weeks  afterwards.  Trinity 
Term  begins  always  on  the  Friday  after  Trinity  Sunday,  and  ends  on  the  Wednesday 
fortnight  after  it  begins.    1  Cromp.  Prao.  1.    Tiad,  8th  ed.  101,  102. — Ohbistian. 

By  the  11  Geo.  IV.  and  1  W.  I V.  c.  70,  s.  6,  amended  by  1  W.  IV.  sess.  2,  c.  3,  b.  2,  it 
is  enacted  that  Hilary  Term  shall  begin  on  the  11th  and  end  on  the  Slst  day  of  January; 
Easter  Term  shall  be^n  on  the  15th  day  of  April  and  end  on  the  8th  day  of  May; 
Trinity  Term  shall  begin  on  the  22d  day  of  May  and  end  on  the  12th  day  of  June ;  and 
Michaelmas  Term  shall  begin  on  the  2a  and  end  on  the  25th  day  of  November ;  so  that 
there  is  now  no  uncertainty  in  this  matter. — Stbwart. 

^  But  these  rules  are  now  altered,  and  the  whole  law  on  this  subject  much  simplified, 
by  the  statute  11  Geo.  IV.,  and  1  W.  IV.  c.  70,  s.  6,  by  which  it  is  enacted  that  the  first 
euoiffn  or  general  return-day,  for  every  term,  shall  be  the  fourth  day  before  the  day  of 
the  commencement  of  the  term,  both  days  being  included  in  the  computation;  the 
second  eloign  day  shall  be  the  fifth  day  of  the  term ;  the  third  shall  be  the  fifteenth  day 
of  the  term, — ^the  first  day  of  the  term  being  already  included  in  the  computation. 

Until  lately,  matters  of  law  were  disposed  of  in  the  courts  during  term,— only  the 
judges,  indeed,  in  their  chambers  exercise  an  ancillary  jurisdiction ;  but  their  orders  are 
not  acts  of  the  court,  and  if  disobeyed  can  only  be  enforced  by  turning  them  into  rules 
of  court,  and  then  obtaining  an  attochment,  which  can  only  be  had  during  term.  It  is 
true  that  great  part  of  the  vacation  is  occupied  in  the  trial  of  causes  at  the  sittings  and 
assizes ;  but  these  trials  are  not  supposed  to  take  plaoe  before  the  court,  but  before  the 
individual  judge  who  tries  them.  In  conseauence,  however,  of  the  press  of  business 
during  term,  the  courts  have  now  received  the  power  of  appointing  sittings  in  banc,  to 
be  heM  during  the  vacation.    1  &  2  Vict.  c.  32.— Stewart. 

But  esaoiffns  have  been  practically  abolished,  (Price  v»,  Hayes,  1  Dowl.  448 ;)  and  the 
%ittings  of  the  courts  are  now  exclusively  on  the  days  of  the  term,  or  on  such  days  after 
Urm  as  may  be  fixed  for  sittings  m  banco, — ^Kbbb. 
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CHAPTEE  XIX 
OF  PBOCESS. 

^2791  *^HB  ^^^  step  for  carrying  on  the  sait,  after  suing  out  the  original, 
J  iB  called  the  process;  heing  the  means  of  compelling  the  defendant  to 
appear  in  court.  This  is  sometimes  called  original  process,  being  founded  upon 
the  original  writ ;  and  also  to  distinguish  it  m>m  mesne  or  intermediate  procesSy 
which  issues,  pending  the  suit,  upon  some  collateral  interlocutory  matter ;  as  to 
summon  juries,  witnesses,  and  the  like. (a)  Mesne  process  is  also  sometimes  put 
m  contradistinction  to  final  process,  or  process  q/"  ea:ecu^ton  ;  and  then  it  signifies 
all  such  process  as  intervenes  between  the  beginning  and  end  of  a  suit. 

But  process,  as  we  are  now  to  consider  it,  is  the  method  taken  by  the  law  to 
compel  a  compliance  with  the  original  writ,  of  which  the  primary  step  is  by 
giving  the  party  notice  to  obey  it.  This  notice  is  given  apon  all  real  prascipes^ 
And  fiJso  upon  all  personal  writs  for  injuries  not  against  the  peace,  by  summons, 
which  is  a  warning  to  appear  in  court  at  the  return  of  the  original  writ,  given 
vo  the  defendant  bv  two  of  the  sheriff's  messengers,  called  summoners,  either  in 
person  or  left  at  nis  house  or  land  ;(6)  in  like  manner  as  in  the  civil  law  tho 
first  process  is  by  personal  citation,  in  jus  vocando,(c)  This  warning  on  the 
land  IS  given,  in  real  actions,  by  erecting  a  white  stick  or  wand  on  the  defend- 
ant's grounds,({f)  (which  stick  or  wand  among  the  northern  nations  is  called 
*2801  ^^  baculus  *nunciatorius',)  (e)  and  by  statute  81  Eliz.  c.  3.,  the  notice 
-I  must  also  be  proclaimed  on  some  Sunday  before  the  door  of  the  parish 
church. 

If  the  defendant  disobeys  this  verbal  monition,  the  next  process  is  by  writ  of 
attaohment  or  pone,  so  called  from  the  words  of  the  writ,(/)  *^pone  per  vadium  et 
salvos  pUgioSj  put  by  gage  and  safe  pledges  A.  B.  the  defendant,  &c."  This  is  a 
writ  not  issuing  out  of  chancery,  but  out  of  the  court  of  common  pleas,  beinff 
grounded  on  the  non-appearance  of  the  defendant  at  the  return  of  the  original 
writ;  and  thereby  the  sherifP  is  commanded  to  attach  him,  by  taking  gage,  that 
is,  certain  of  his  goods,  which  he  shall  forfeit  if  fie  doth  not  appear  ;(^)  or  b^ 
making  him  find  safe  pledges  or  sureties  who  shall  be  amerced  in  case  of  his 
non-appearance. (A)  This  is  also  the  first  and  immediate  process,  without  any 
previous  summons,  upon  actions  of  trespass  vi  et  armis,  or  for  other  injuries, 
which,  though  not  forcible,  are  yet  trespasses  against  the  peace,  as  deceit  and 
conspiracy  ;(§  where  the  violence  of  the  wrong  requires  a  more  speedy  remedy, 
and  therefore  the  original  writ  commands  the  defendant  to  be  at  once  attachedi 
without  any  precedent  warning.(jy 

(•)  finch,  L.  48S.  (0  Aimeiidtx,  No.  in.  1 2. 

(•)  Ibid.  ZU,  862,  h  nneh,  L.  846.   LordBngnn.  278. 

(•)  F/.  2, 4»  1.  (*)  Dalt  of  Bher.  c.  82. 

(A  Dalt  of  Sher.  c  81.  (<)  rincli,  L.  805, 862. 

(«)  8tlMnih.de  iMrsAfOM.!.  1,0. 6u  (0  Appendix,  No.  II.  { 1. 

^— »—  ■  I  I      1 1      I      I      1 1  II         ]  I     .  ■  II  I  I  ■  I ■ 

^  Upon  this  writ  the  sheriff  cannot  justify  entering  the  defendant's  house  and  con 
tinuing  there  till  the  defendant  pay  him  a  sum  of  money  for  surety  for  his  appearance. 
0  T.  R.  137.— Chitit. 

A  considerable  change  was  made  by  stat.  2  W.  IV.  c.  39  in  the  mode  of  oommenong 
personal  actions.  In  these  the  use  of  the  original  writ  was  abolished,  and  the  process  in 
all  such  actions,  in  cases  where  it  was  not  intended  to  hold  the  defendant  to  oail  or  to 

Eroceed  against  a  member  of  parliament,  aooording  to  the  provisions  of  the  bankrupt* 
I.W8,  it  was  enacted,  should  be  according  to  the  form  contained  in  a  schedule  to  the  act^ 
and  which  process  was  thenceforth  to  issue  from  either  of  the  superior  courts,,  and  to  be 
cflJled  a  wnt  of  summons.  In  every  such  writ  and  copy  thereof  the  place  and  county 
of  the  residence  or  supposed  residence  of  the  party  defendant  was  to  be  mentioned,  and 
every  such  writ  was  to  be  served  in  the  manner  heretofore  and  in  the  county  therein 
mentioned ;  and  the  person  serving  the  same  was  required  to  endorse  on  the  writ  the 
day  of  the  month  ana  week  of  the  service  thereof.  The  provisions  as  to  writs  of  sum 
mons  of  the  statute  2  W.  IV.  c.  39  were  extended,  by  stat.  1  &  2  Vict.  c.  110,  to  aL 
personal  actions  in  her  majesty's  superior  courts  of  law  at  Westminster ;  but  the  process 
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If,  afiet*  attachmenif  the  defendant  neglects  to  appear,  he  npt  only  forfeits  this 
security,  but  is  moreover  to  be  farther  compelled  by  writ  of  distringas(k)  or  distress 
infinite;  which  is  a  subsequent  process  issuing  from  the  court  of  common  pleas, 
cfommanding  the  sheriff  to  distrain  the  defendant  from  time  to  time,  and  con* 
tinually  afterwards  by  taking  his  goods  and  the  profits  of  his  lands,  which  are 
called  issues,  and  which  by  Uie  common  law  he  forfeits  to  the  king  if  he  doth 
not  appear.  (2)  But  now  the  issues  may  be  sold,  if  the  court  shall  so  direct,  in 
order  to  defray  the  reasonable  costs  of  the  plaintiff.(m)'  In  like  *man-  r«oQi 
ner,  by  the  civil  law,  if  the  defendant  absconds,  so  that  the  citation  is  of  ^ 
no  effect,  '*  mittitur  adversarius  in  possessionem  bonorum  ejus'\n) 

And  here,  bv  the  common  as  well  as  the  civil  law,  the  process  ended  in  case 
of  injuries  without  force ;  the  defendant,  if  he  had  any  substance,  being  gradu- 
ally stripped  of  it  all  by  repeated  distresses,  till  he  rendered  obedience  to  the 
king's  wnt;  and,  if  he  had  no  substance,  the  law  held  him  incapable  of  making 
satisfaction,  and  therefore  looked  upon  all  further  process  as  nugatory.  And 
besides,  upon  feodal  principles,  the  person  of  a  feudatory  was  not  liable  to  be 
attached  for  injuries  merely  civil,  lest  thereby  his  lord  should  be  deprived  of  his 
personal  services.  But,  in  case  of  injury  accompanied  with  force,  the  law,  to 
punish  the  breach  of  the  peace,  and  prevent  its  disturbance  for  the  ftiture;  pro« 
vided  also  a  process  against  the  defendant's  person  in  case  he  neglected  to 
appear  upon  tne  former  process  of  attachment,  or  had  no  substance  whereby  to 
be  attached ;  subjecting  his  body  to  imprisonment  by  the  writ  of  capias  ad 
9t8pondendufn.(p)     But  this  immunity  of  the  defendant's  person,  in  case  oi 

(!)  Append.  No.  III.  I S.  (•)  Ff.  2»  4,  If. 

(i)  Kbich,  L.  325.  <•)  8  Hep.  IS. 

(«»}  Stat.  10  Geo.  III.  c.  60. 

or  writ  of  summons  in  personal  actions  is  now  regulated  by  "  The  Common-Law  Pro- 
cedure Act,  1852/'  which  provider  a  form  of  writ  similar  to  that  given  by  the  statute  2 
W.  IV.  c.  49,  except  that  no  county  need  be  mentioned  therein,  while  it  is  specially  pro- 
vided that  the  defendant  mav  be  served  in  any  county.  The  writ  is  directed  to  the 
defendant,  whom  it  commands  that  within  eight  days  after  the  service  of  the  writ  on 
him,  inclusive  of  the  day  of  such  service,  he  do  cause  an  appearance  to  be  entered  for 
him  in  the  court  in  which  the  action  is  brought,  in  an  action  at  the  suit  of  the  plaintifi^ 
and  requires  the  defendant  to  take  notice  that  in  default  of  his  so  doing  the  plaintiff 
may  proceed  to  judgment  and  execution.  The  writ  is  teste* d, — i.e.,  witnessed  in  the 
name  of  the  chiefoustice  or  chief-baron,  or,  in  case  of  vacancy,  of  a  senior  puisne  judge 
of  the  court  out  of  which  it  issues,  and  dated  on  the  day  on  which  it  issued.  A  memo* 
randum  is  subscribed  to  it,  directing  its  execution  within  six  months  from  the  day  of  its 
date,  after  which  period  it  ceases  to  be  of  force  unless  renewed.  The  defendant  may 
apply  to  set  it  aside,  if  served  after  the  six  months ;  if  it  cannot  be  served  within  that 
period,  the  plaintiff  may  have  it  renewed  from  time  to  time,  until  service  be  effected.—- 

&TKWART. 

'  Now,  by  51  Geo.  III.  c.  124,  s.  2,  continued  by  57  Geo.  III.  c.  101,  a  distringas  cannot 
be  issued ;  but  at  the  foot  of  the  summons  or  attachment  notice  as  therein  directed  is  to 
be  given  to  defendant  to  appear,  or,  in  default  of  an  appearance,  that  plaintiff  will  enter 
one  for  him,  and  proceed  thereon  as  if  he  had  appeared.  If,  however,  the  summons  or 
attachment  cannot  be  personally  served  on  defendant,  and  it  be  left  for  him  at  his  house 
or  place  of  abode,  the  court  or  a  indge  in  vacation  may  srant  leave  to  sue  out  a  distringas, 
witn  a  notice  thereon  as  pointea  out  in  the  act,  and  puuntiff  may  levy  40s, ;  and  if  de* 
fendant  still  make  default  in  appearing,  an  appearance  may  be  entered  for  him,  and 
plaintiff  may  |'**oceed  as  usual.    These  acts  haye  expired. 

These  provisioiis  seem  to  extend  to  the  process  by  distringas  in  the  exchequer.  5  Taunt. 
71,  a. ;  but  see  3  Price,  263,  266.  5  Price,  522,  639.  They  do  not  extend  to  persons 
having  privilege  of  parliament,  nor  to  the  process  by  attachment  on  a  justieies  in  a  county 
palatine.    5  Taunt.  69. — Chittv. 

The  proceeding  by  distringas  and  outlawry  is  abolished  by  the  "Common-Law  Pro- 
cedure Act,  1852 ;"  and  now,  if  the  defendant  keeps  out  of  the  way,  or  personal  service 
of  the  writ  cannot  be  effected,  the  plaintiff  must  still  use  reasonable  efforts  to  serve  the 
defendant ;  and  upon  an  affidavit  showing  such  efforts  to  have  been .  made,  and  either 
that  the  writ  has  come  to  the  defendant's  knowledge,  or  that  he  wilfully  evades  service 
of  it,  and  that  he  has  not  appeared  to  the  writ,  the  plaintiff  may  obtain  an  order  from 
the  court  or  a  judge  authorizing  him  to  proceed  as  if  personal  service  hai  been  effected 
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peaceable  though  fraudalent  injaries,  prodacing  great  contempt  of  the  law  in 
indigent  wrong-doers,  a  capias  was  also  allowed  to  arrest  the  person,  in  actions 
of  account,  though  no  breach  of  the  peace  be  suggested,  by  the  statutes  of 
Marlberge,  52  Hen.  III.  o.  23,  and  Westm.  2,  13  !^lw.  I.  c.  11,  in  actions  of 
debt  and  detinue,  by  statute  25  Edw.  III.  c.  17,  and  in  all  actions  on  the  case,  by 
statute  19  Hen.  YII.  c.  9.  Before  which  last  statute  a  practice  had  been  intro- 
duced of  commencing  the  suit  by  bringing  an  original  writ  of  trespass  quare 
clausum  fregit,  for  breaking  the  plaintiff's  close  vi  et  armis ;  which  oy  the  old 
common  law  subjected  the  defendant's  person  to  be  arrested  by  writ  of  capias: 
and  then,  afterwards,  by  connivance  of  the  court,  the  plaintiff  might  proceed 
to  prosecute  for  any  other  less  forcible  injury.  This  practice  (through  custom 
rather. than  necessity,  and  for  saving  some  trouble  and  expense,  in  suing  out  a 
*2821  ^^^^  original  "^adapted  to  the  particular  injury)  still  continues  in 
-*  almost  all  cases,  except  in  actions  of  debt )  though  now,  by  virtue  of  the 
statutes  above  cited  and  others,  i^  capias  might  be  had  upon  almost  every 
species  of  complaint. 

If  therefore  the  defendant  being  summoned  or  attached  makes  default,  and 
neglects  to  appear;  or  if  the  sheriff  returns  a  nihil,  or  that  the  defendant  hath 
nothing  whereby  he  may  be  summoned,  attached,  or  distrained ;  the  capias  now 
usually  issues  :(/>)  being  a  writ  commanding  the  sheriff  to  take  the  body  of  the 
defendant  if  he  may  be  found  in  his  bailiwick  or  county,  and  him  safely  to  keep, 
so  that  he  may  have  him  in  court  on  the  day  of  the  return,  to  answer  to  the  • 
plaintiff  of  a  plea  of  debt  or  trespass,  &c.,  as  the  case  may  be.  This  writ,  and 
all  others  subsequent  to  the  original  writ,  not  issuing  out  of  chancery,  but  from 
the  court  into  which  the  original  was  returnable,  and  being  grounded  on  what 
has  passed  in  that  court  in  consequence  of  the  sheriff's  return,  are  called  judicial, 
not  original  writs;  they  issue  under  the  private  seal  of  that  court,  and  not  under 
the  great  seal  of  England ;  and  are  teste  A,  not  in  the  kind's  name,  but  in  that 
of  the  chief  (or,  if  there  be  no  chief,  of  the  senior)  justice  only.  And  these 
several  writs,  being  grounded  on  the  sheriff's  return,  must  respectively  bear  date 
the  same  day  on  which  the  writ  immediately  preceding  was  returnable.' 

This  is  the  regular  and  ordinary  method  of  process.  But  it  is  now  usual  in 
practice  to  sue  out  the  capias  in  the  first  instance,  upon  a  supposed  return  of 
the  sheriff;  especially  if  it  be  suspected  that  the  defendant,  upon  notice  of  the 
action,  will  abscond;  and  afterwards  a  fictitious  original  is  drawn  up,  if  the 
party  is  called  upon  so  to  do,  with  a  proper  return  thereupon,  in  order  to  give 
the  proceedings  a  colour  of  regularity. .  When  this  capias  is  delivered  to  the 
sheriff,  he  hj  his  under-sheriff  grants  a  warrant  to  his  inferior  officers  or  bailifb, 
to  execute  it  on  the  defendant.  And,  if  the  sheriff  of  Oxfordshire  (\n  which* 
county  the  injury  is  supposed  to  be  committed  and  the  action  is  laia)  cannot 
*28d1  ^^^  ^^^  defendant  in  his  jurisdiction,  "^he  returns  that  he  is  not  found, 
-'  non  est  inventus,  in  his  bailiwick;  whereupon  another  writ  issues,  called 
a  testatum  capias,{q)  directed  to  the  sheriff  of  the  county  where  the  defendant  is 
supposed  to  reside,  as  of  Berkshire,  reciting  the  former  writ,  and  that  it  is  tes- 
tified, testatum  est,  that  the  defendant  lurks  or  wanders  in  his  bailiwick,  wherefore 
he  is  commanded  to  take  him,  as  in  the  former  capias.  But  here  also,  when  the 
action  is  brought  in  one  county  and  the  defendant  lives  in  another,  it  is  usual, 
for  saving  trouble,  time,  and  expense,  to  make  out  a  testatum  capias  at  the  first; 
supposing  not  only  an  original,  out  also  a  former  capias,  to  have  been  granted, 
which  in  fact  never  was.  And  this  fiction,  being  oeneficial  to.  all  parties,  is 
readily  acquiesced  in  and  is  now  become  the  settled  practice;  being  one  among 

I 

(y)  Append.  No.  UI.  {  ^  (f)  lUd. 

'Or  mther  on  the  quarto  die  post,  and  then  only  where  the  plaintiff  means  to  proceed 
10  outlawry ;  in  which  case  there  must  be  fifteen  days  at  least  between  the  teste  and  the 
»«tum  of  each  writ,  (Trye,  60.  2  Wils.  117 ;)  but  the  cursitor  will  expedite  the  process. 
Dyer,  175.  Tidd,  8th  ed.  103.  Unless  the  plaintiff  mean  to  proceed  to  outlawry,  the  etqnas 
may  be  teste'd  before  the  original,  and  even  before  the  cause  of  action  accrued,  provided 
t  he  actually  taken  out  afterwards.  See  Tidd,  8th  ed.  125.  3  Wils.  454.— OniTir 
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many  instances  to  iUostrate  that  maxim  of  law,  that  in  fictione  juris  carmstii 
cequitas.^ 

But  where  a  defendant  absconds,  and  the  plaintiff  would  proceed  to  an  out- 
lawry against  him,  an  original  writ  must  then  be  sued  out  regularly,  and  after 
that  a  capias.^  And  if  the  sheriff  cannot  find  the  defendant  upon  the  first  writ 
of  capias,  and  return  a  non  est  inventus^  there  issues  out  an  alias  writ,  and  afbor 
that  a  pluries,  to  the  same  effect  as  the  former  ;(r)  only  afler  these  words,  <<  wo 
command  you,"  this  clause  is  inserted,  "as  we  have  formeily"  or,  "as  we  have 
often  commanded  you :" — ^^sicvit  alias,"  or  ^^sicut  pluries, prcecepimus"  And,  it  a 
non  est  im^entus  is  returned  upon  all  of  them,  then  a  writ  of  exigent  or  exigi  facias 
may  be  sued  out,(«)  which  requires  the  sheriff  to  cause  the  defendant  to  be  pro- 
claimed, required,  or  exacted,  in  five  county  courts  successively,  to  render  him- 
self; and  if  he  does,  then  to  take  him  as  in  a  capias ;  but  if  he  does  not  appear, 
and  is  returned  quiwto  exactus,  he  shall  then  be  outlawed  by  the  coroners  of  the 
county.  Also  by  statutes  6  Hen.  YIII.  c.  4,  and  81  Eliz.  c.  3,  whether  the  de- 
fendant dwells  within  the  same  or  another  county  than  that  wherein  the  exigent 
is  sued  out,  ""a  writ  of  proclamationit)  shall  issue  out  at  the  same  time  t^aqa 
with  the  exigent,  commanding  the  sheriff  of  the  county,  wherein  the  L  ^^ 
defendant  dwells,  to  make  three  proclamations  thereof  in  places  the  most  no- 
torious, and  most  likely  to  come  to  his  knowledge,  a  month  oefore  the  outlawry 
shall  take  place.  Such  outlawry  is  putting  a  man  out  of  the  protection  of  the 
law,  BO  that  he  is  incapable  to  brinff  an  action  for  redress  of  injuries ;  and  it  is 
also  attended  with  a  forfeiture  of  all  one's  goods  and  chattels  to  the  kins.  And 
therefore,  till  some  time  after  the  conquest,  no  man  could  be  outlawed  l)ut  for 
felony;  but  in  Bracton's  time,  and  somewhat  earlier,  process  of  outlawry  was 
ordained  to  lie  in  all  actions  for  trespasses  vi  et  armis.(u)  And  since  his  days> 
by  a  variety  of  statutes,  (the  same  which  allow  the  writ  of  capias  before  men- 
tioned,) process  of  outlawry  doth  lie  in  divers  actions  that  are  merely  civil; 
provided  they  be  commenced  by  original  and  not  bv  bill.(v)  If  after  outlawry 
the  defendant  appears  publicly,  he  may  be  arrested  by  a  writ  of  capias  uttaga* 
tumJwy  and  committed  till  the  outlawry  be  reversed.  Which  reversal  may  bo 
had  oy  the  defendant's  appearing  personally  in  court  or  by  attorney,(2:)  (though 
in  the  king's  bench  he  coiud  not  appear  by  attorney,(y)  till  permitted  by  statute 

(«*)  Append.  No.  UI.  1 2.  («)  1  Sid.  IM. 

(•)  Ibid.  '     (V)  Append.  No.  m.  {  2. 

(<)IUd.  M2KoU.Rep.490.  ltegaLG.B.AJ>.1664,o.U. 

(•)  Oo.  Utt  128.  (»)  Cro.  Jao.  616.   8adk.loe. 

* 

*  By  stat.  1  A  2  Vict.  o.  110,  arrest  on  mesne  process  in  civil  actions  is  almost  entirely 
abolished.  Where  it  can  be  shown  to  the  satisfaction  of  a  judge  of  one  of  the  superior 
courts  that  a  plaintiff  has  a  cause  of  action  against  a  defendant  to  the  amount  of  20/.  or 
upwards,  or  has  sustained  damage  to  that  amount,  and  that  there  is  probable  cause  for 
believing  that  the  defendant  is  about  to  quit  England  unless  he  shall  be  apprehended, 
the  judge  may  direct  that  such  defendant  may  he  held  to  bail,  and  that  a  writ  or  writs 
of  capias  may  be  sued  out. — Stewart. 

*  And  if  in  a  joint  action  against  several  defendants  one  of  them  keep  out  of  the  way, 
the  plaintiff  may  have  a  writ  of  exigi  faciat  against  that  defendant,  (Trye,  155,)  and  must 
proceed  to  outlawry  against  him  before  he  can  go  on  against  the  others.  1  Stra.  473.  1 
Wils.  78.    1  Bla.  Kep.  20.    Tidd,  8th  ed.  126. 

If  the  defendant  be  a  woman,  the  proceeding  is  called  a  waiver.  Litt.  186.  Co.  Litt. 
122,  b.    An  infant  under  twelve  years  cannot  be  outlawed.    Co.  Litt.  128,  a. — Chittv. 

*  Upon  a  special  ecq>ia8  vilagdtum,  the  sheriff  is  conmianded  to  summon  a  jury  to  ap- 
praise the  chattels  and  value  the  lands,  &c.  of  the  outlaw.  The  sheriff  then  takes  pos- 
session of  the  chattels  and  of  the  profits  of  the  land,  &c.,  and  returns  the  writ.  Upon  a 
transcript  of  the  proceedings  being  returned  to  the  exchequer,  there  issues  to  the  sheriff 
a  vendiiiom  exponas  to  all  the  goods,  a  scire  fadas  to  recover  the  debts,  and  a  lewai  facias  to 
levy  the  issues  and  profits  of  the  lands  extended.  The  money  raised  under  these  writp 
belongs  to  the  crown ;  but  the  plaintiff,  either  by  application  to  the  court  of  exchequer 
or  by  petition  to  the  lords  of  the  treasurv,  according  to  circumstances,  may  have  it  paid 
to  him,  and  mav  obtain  a  grant  of  the  king's  right  to  levy  the  profits  of  the  lana  ex 
tended.  See  Tidd's  Practice,  137,  138.  Should  the  outlawry,  however,  be  reversed,  the 
property  of  the  outlaw,  if  in  the  king's  hands,  shaU  be  restored  to  him  by  wnt  of  omovMc 
manus.  ko, — ^Archboid. 
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4  ft  5  W.  and  M.  c.  18 ;)  and  any  plausible  cause,  however  Blight,  Will  in  genera! 
be  sufficient  to  reverse  it,  it  being  considered  onlv  as  a  process  to  compel  an 
appearance.  But  then  the  defendant  must  pay  full  costs,  and  put  the  plaintiff 
in  the  same  condition  as  if  he  had  appeared  before  the  writ  ofexigi  fadoB  was 
awarded.^ 

Such  is  the  first  process  in  the  court  of  common  pleas.  In  the  king's  bench  thej 
may  also  (and  f^quently  do)  proceed  in  certain  caases,  particularly  in  actions  of 
ejectment  and  trespass,  by  original  writ,  with  attachment  and  capias  thereon  ;(y) 
returnable,  not  at  Westminster,  where  the  common  pleas  are  now  fixed  in  con- 
sequence of  magna  carta,  but  "  ubicunqiie  fuerimus  in  Anglia,"  wheresoever  the 
^nocn  king  shall  then  be  in  ^England;  the  king's  bench  being  removable  into 
^  any  part  of  England  at  the  pleasure  and  discretion  of  the  crown.  But 
the  more  usual  method  of  proceeding  therein  is  without  any  original,  but  bv  a 
peculiar  species  of  process  entitled  a  bill  of  Middlesex:  and  therefore  so  entitled, 
because  the  court  now  sits  in  that  county ;  for  if  it  sat  in  Kent,  it  would  then 
be  a  bill  of  Kent,(js)  For  though,  as  the  justices  of  this  court  have,  by  its  fun- 
damental constitution,  power  to  determine  all  offences  and  trespasses,  by  the 
common  law  and  custom  of  the  realm,(a)  it  needed  no  original  writ  fi*om  the 
crown  to  give  it  cognizance  of  any  misdemeanour  in  the  county  wherein  it 
resides ;  yet,  as  by  this  court's  coming  into  any  county  it  immediately  super- 
seded the  ordinary  administration  of  justice  by  the  general  commissions  of  eyre 
and  of  oyer  and  terminer,(b)  a  process  of  its  own  became  necessary  within  the 
county  where  it  sat,  to  brin^  in  scich  persons  as  were  accused  of  committing  any 
forcible  injury.  The  bill  of  Middlesex(e)  (which  was  formerly  always  founded  on 
a  plaint  of  trespass  mare  clausum  f  regit,  entered  on  the  records  of  the  court  V(2) 
is  a  kind  of  capias,  directed  to  the  sheriff  of  that  county,  and  commanding  mm 
to  take  the  defendant  and  have  him  before  our  lord  the  king  at  Westminster  on 
a  day  prefixed,  to  answer  to  the  plaintiff  of  a  plea  of  trespass.  For  this  accu- 
sation of  trespass  it  is,  that  gives  the  court  of  king-s  bench  jurisdiction  in  other 
civil  causes,  as  was  formerly  observed ;  since  when  once  the  defendant  is  taken 
into  custody  of  the  marshal,  or  prison-keeper  of  this  court,  for  the  supposed 
trespass,  he  bein^  then  a  prisoner  of  this  court,  may  here  be  prosecuted  tor  any 
other  species  of  injury.  Yet,  in  order  to  found  this  jurisdiction,  it  is  not  neces- 
sary that  the  defendant  be  actually  the  marshal's  prisoner;  for,  as  soon  as  he 
appears,  or  puts  in  bail,  to  the  process,  he  is  deemed  by  so  doing  to  be  in  such 
custody  of  the  marshal  as  will  ^ve  the  court  a  jurisdiction  to  proceed.(e)  And, 
*2861  ^V^^  these  accounts,  *m  the  bUl  or  process  a  complaint  of  trespass  is 
^  always  suggested,  whatever  else  may  be  the  real  cause  of  action.  This 
bill  of  Middlesex  must  be  served  on  the  defendant  by  the  sheriff,  if  he  finds  him 
in  that  county ;  but,  if  he  returns  "  non  est  inventus,"  then  there  issues  out  a  writ 
of  Uititat(f)  to  the  sheriff  of  another  county,  as  Berks ;  which  is  similar  to  the 
testatum  capias  in  the  common  pleas,  and  recites  the  bill  of  Middlesex  and  the 
proceedings  thereon,  and  that  it  is  testified  that  the  defendant  "  latitat  et  dis* 
ctarrit,"  lurks  and  wanders  about  in  Berks ;  and  therefore  commands  the  sheriff 
to  take  him,  and  have  his  body  in  court  on  the  day  of  the  return.*    But,  as  in 
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'  Unless  where  the  outlawry  was  obtained  for  the  purpose  of  oppression,  as  where 
defendant  was  already  in  prison  at  plaintiff's  suit,  Ac.  2  Ventr.  46.  2  Salk.  495.  The 
absence  of  the  defendant  beyond  sea  at  the  time  the  exigent  is  promulgated  is,  at 
common  law,  ground  for  a  writ  of  error  to  reyerse  the  outlawry ;  but  if  defendant  went 
abroad  purposely  for  delay,  that  fact  may  eflfeotually  be  replied.  2  Roll.  R.  11.  12  East, 
626.— Chitty. 

*  If  the  latitat  prove  ineffectual,  an  oKas,  and  after  that  a  phmes  latitat^  or,  more  properly 

speaking,  an  aHas  or  phmea  capias,  may  be  sued  out.  Tidd,  8th  ed.  145.  When  it  is  doubtfiil 

in  what  county  the  aefendant  is  to  be  found,  there  may  be  several  writs  at  the  same  time 

nu»  different  counties.    Id.  1  Chitt.  Rep.  544.    In  any  of  these  writs  there  may  be  a 
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the  common  pTeas  the  testatum  capias  may  be  sued  out  upon  only  a  supposed, 
and  not  an  actual,  preceding  capias;  so  in  the  king's  bench  a  latitat  is  usually 
sued  out  ui^uii  only  a  supposed,  and  not  an  actual,  bill  of  Middlesex  So  that,  in 
&ct,  a  latitat  may  be  called  the  first  process  in  the  court  of  king's  bench,  as  the 
testatum  capias  is  in  the  common  pleas.  Yet,  as  in  the  common  pleas,  if  the  de- 
fendant lives  in  the  county  wherein  the  action  is  laid,  a  common  capias  suffices; 
so  in  the  king's  bench,  likewise,  if  he  lives  in  Middlesex,  the  process  must  still 
be  by  bill  of  Middlesex  only.* 

In  the  exchequer  the  first  process  is  by  writ  of  quo  minus,  in  order  to  give 
the  court  a  jurisdiction  over  pleas  between  party  and  party.  In  which  writ(^) 
the  plaintiif  is  alleged  to  be  the  king's  farmer  or  debtor,  and  that  the  defendant 
hath  done  him  the  injury  complained  of ,  quo  minus  sufficiens  existit,  by  which  he 
is  the  lees  able  to  pay  the  king  his  rent,  or  debt.  And  upon  this  the  defendant 
may  bo  arrested  as  upon  a  capias  from  the  common  pleas.'* 

Thus  differently  do  tjie  three  courts  set  out  at  first,  in  the  commencement  of 
a  suit,  in  order  to  entitle  the  two  courts  of  kind's  bench  and  exchequer  to  hold 
plea  in  causes  between  subject  and  subject,  which  by  the  original  constitution 
of  Westminster  hall  they  were  not  empowered  to  do.  Afterwards,  when  the 
cause  is  once  drawn  into  the  respective  courts,  the  method  of  pursuing  it  Uk 
pret^  much  the  same  in  all  of  them. 

♦If  the  sheriff  has  found  the  defendant  upon  any  of  the  former  writs,  r^og'* 
the  capias,  latitat,  &c.,  he  was  antiently  obliged  to  take  him  into  custody,  ■-  ^ 
in  order  to  produce  him  in  court  upon  the  return,  however  small  and  minute  the 
cause  of  action  might  be.  For,  not  having  obeyed  the  original  summons,  he 
had  shown  a  contempt  of  the  court,  and  was  no  longer  to  be  trusted  at  large. 
But  when  the  summons  fell  into  disuse,  and  the  capias  became  in  fact  the  first 
process,  it  was  thought  hard  to  imprison  a  man  for  a  contempt  which  was  only 
supposed :  and  therefore  in  common  cases,  by  the  gradual  indulgence  of  the 
courts,  (at  length  authorized  by  statute  12  Geo.  I.  c.  29,  which  was  amended  by 
6  Geo.  II.  c.  27,  made  perpetual  by  21  Geo.  II.  c.  3,  and  extended  to  all  inferior 
courts  by  19  Geo.  III.  c.  70,)  the  sheriff  or  proper  officer  can  now  only  per- 
sonally serve  the  defendant  with  the  copy  of  the  writ  or  process,  and  with 
notice  in  writing  to  appear  by  his  attorney  in  court  to  defend  this  action ; 
which  in  effect  reduces  it  to  a  mere  summons."    And  if  the  defendant  thinks 

(#)  Append.  No.  in.  i  4. 

claufle  of  rum  omittaaj  commanding  the  sheriff  that  he  do  not  wnit  on  account  of  any  liberty 
in  his  county,  but  that  he  enter  the  same,  Ac,  and  take  the  defendant,  &c.,  which  non 
amUaa  writ  may  be  issued  in  the  first  instance.    Tidd,  8th  ed.  145,  146.— Chitty. 

*  And  a  UuUai  cannot  be  served  out  of  the  proper  county,  though  when  a  person  hao 
been  served  on  the  confines  of  a  county,  though  out  of  it,  the  court  will  not  in  general 
set  aside  the  service.    4  M.  A;  8.  412.    1  Chitty's  R.  15 ;  and  see  id.  233. — Chittt. 

^  In  the  Exchequer  an  action  may  also  be  commenced  by  a  venire  f ados  ad  respondendum, 
which  is  in  the  nature  of  an  original  writ,  and  is  the  process  used  in  this  court  against 
peers  and  members  of  the  house  of  commons.  On  this  writ  the  defendant  is  summoned ; 
and  if  he  do  not  appear,  a  distringas  issues,  and  after  that,  if  necessary,  an  aRaSy  plttries, 
or  testatum  distringas.  Tidd's  Practice,  67.  An  action  by  an  attorney  or  officer  of  this 
court  is  commenced  by  a  capias  of  privilege,  and  against  attorneys,  officers,  or  prisoners 
fay  bill.    Ibid*  68.— ^Abchbold. 

But  in  this  court  the  defendant  cannot  be  outlawed,  as  the  plaintiff  cannot  proceed 
i  herein  by  original  writ.  1  Price,  309.  Besides,  the  writ  of jmo  minus  is  a  venire  facias  and  Buh- 
pcdna  ad  respondendum.  For  the  process  in  this  court,  see  Tidd,  8th  ed.  154  to  157. — Chitty. 

*'  As  to  the  form  of  the  notice,  see  Tidd,  8th  ed.  166.  If  there  be  no  notice  to  appear, 
when  necessafy,  or  the  notice  be  not  properly  directed,  &c.,  the  defendant  may  move 
the  court  to  set  aside  the  proceedings ;  but  any  trifling  informality  in  the  notice,  as 
Betting  down  the  dav  of  t^e  month  on  which  the  defendant  is  to  appear,  without  saying 
instant,  next,  or  specifying  the  year,  or  mentioning  an  impossible  day,  will  not  invalidate 
it^    Tidd,  8th  ea.  167.    As  to  the  service  of  the  process,  see  id.  167  to  169. 

If  there  be  no  process,  or  if  it  be  defective  in  point  of  form,  or  in  its  direction,  tests, 
or  return,  or  the  attorney's  name  be  not  endorsed  upon  it,  the  defendant  may  move  the 
court  to  set  aside  the  proceedings  for  irre^larity ;  and  a  writ  having  a  wrong  return  wil* 
not  be  aided  by  a  correct  day  being  mentioned  in  the  notice  to  appear.  But  he  cannot 
tiJce  advantage  of  any  error  or  defect  in  the  process  after  he  has  appeared  to  it  or  taken 
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proper  to  appear  upon  this  notice,  his  appearance  is  recorded,  and  he  pats  in 
sareties  for  his  future  attendance  and  obedience;  which  sureties  are  caUed 
common  daily  being  the  same  two  imaginary  persons  that  were  pledges  for  the 
plaintiffs  prosecution,  John  Doe  and  Kichard  Koe.  Or,  if  the  defendant  does 
not  appear  upon  the  return  of  the  writ,  or  within  four  (or,  in  some  cases,  eight) 
days  after,"  the  plaintiff  may  enter  an  appearance  for  him,  as  if  he  had  really 
appeared;  and  may  file  common  bail  in  the  defendant's  name,  and  proceed 
thereupon  as  if  the  defendant  had  done  it  himself 

But  if  the  plaintiff  will  muke  affidavit,  or  assert  upon  oath,  that  the  cause  of 
action  amounts  to  ten  pounds  or  upwards,"  then  ne  may  arrest  the  defend- 

the  declaration  out  of  the  office ;  for  it  is  the  universal  practice  of  the  courts  that  the 
application  to  set  aside  proceedings  for  irregularity  should  be  made  as  early  as  possible, 
or,  as  it  is  commonly  said,  in  the  fii^t  instance ;  and  where  there  has  been  an  irregu- 
larity, if  the  party  overlook  it  and  take  subsequent  steps  in  the  cause,  he  cannot  after- 
wards revert  back  and  object  to  it.  In  the  Common  rleas  Ihe  court  will  not  quash  a 
writ  on  the  eround  of  its  having  been  served  in  a  wrong  county.  And  it  is  said  that  a 
mistake  iif  the  process  is  cured  by  the  plaintiff's  entering  an  appearance  for  the  defend- 
ant, which  has  been  always  looked  upon  as  effectual  for  that  purpose  as  if  he  had  done 
it  himself;  but  it  is  otherwise  where  the  defendant  has  not  been  served  with  a  copy  of 
the  process,  or  the  notice  subscribed  thereto  is  defective.  It  is  also  said  that  no  advan 
tage  can  be  taken  of  the  irregularity  of  process  without  having  it  returned,  and  before 
the  court ;  and  where  the  irregularity  complained  of  is  not  in  the  process,  but  in  the 
notice  to  appear  thereto,  or  in  the  service  of  it,  the  rule  should  be  to  set  aside  such 
service,  and  not  the  process  itself.  See  Tidd,  8th  ed.  159,  and  the  various  cases  there 
collected. 

The  process  may  in  general  be  amended  where  there  is  any  thing  to  amend  by ;  and 
it  has  been  amended  in  the  name  of  the  defendant  where  he  was  a  prisoner  in  custody 
under  it.  But  the  court  of  King's  Bench  would  not  grant  a  rule  for  amending  the  writ, 
under  which  the  defendant  had  been  arrested  by  a  wrong  name,  after  actions  of  false 
imprisonment  had  been  brought  for  such  arrest ;  so  an  amendment  cannot  be  made  of 
mesne  process  by  adding  the  name  of  another  person  as  plaintiff.  A  writ  returnable  on 
a  dies  non  is  altogether  void,  and  cannot  be  amended  bv  the  court ;  and  the  courts,  we 
have  seen,  will  not  in  general  allow  a  writ  to  be  amended  to  the  pr^udice  of  the  bail. 
Tidd,  8th  ed.  160,  and  cases  there  collected. — Chittt. 

'^  In  all  cases  where  the  defendant  is  served  with  a  copy  of  the  process,  he  has  eight 
days  to  file  common  bail  in  the  King's  Bench,  or  to  enter  a  common  appearance  in  the 
Common  Pleas,  exclusive  of  the  return-day ;  and  if  the  last  of  the  eight  days  be  a  Sunday, 
he  has  all  the  next  day.    1  Cromp.  Prac.  48.    1  Burr.  56. 

As  to  what  cause  qf  action  will  justify  an  arrest,  it  is  a  rule  that  where  a  debt  is  certain, 
or  damages  may  be  reduced  to  a  certainty,  as  in  assumpsit  or  covenant  for  the  payment 
of  money,  (Barnes,  79,  80,  108,)  the  defendant  may  be  arrested  as  a  matter  of  course,  on 
an  affidavit  stating  the  cause  of  action.  Tidd,  170.  But  where  damages  are  altogether 
uncertain,  as  in  assumpsit,  or  covenant,  to  indemnify,  &c.,  or  in  actions  for  a  tort  or 
trespass,  there  can  be  no  arrest  without  a  special  order  of  the  court,  or  a  judge,  on  a  full 
affidavit  of  the  circumstances,  (id.  171;)  and,  by  rule  of  H.  T.  48  Geo.  III.,  a  person 
cannot  be  held  to  special  bail  in  trover  or  detinue  without  an  order.  And  there  are 
other  cases  where  an  arrest  is  not  allowed,  even  though  the  action  be  brought  for  a  sum 
certain.  Thus,  a  defendant  cannot  be  arrested  on  a  penal  statute,  (Yelv.  53,)  though  ho 
may  on  a  remedial  one,  (7  T.  K.  259,)  or  where  the  act  expressly  authorizes  an  arrest 
The  defendant  cannot  be  arrested  on  a  bail-bond,*  (R.  M.  8  Anne,)  or  replevin-bond,  (1 
Salk.  99.  6  T.  R.  336.  8  T.  R.  450,)  or  on  a  recognizance  of  bail,  (Tidd,  8th  ed.  172;)  nor 
for  goods  bargained  and  sold,  or  sold  without  stating  a  delivery,  (12  East,  398.  1  Bingh. 
357 ;)  nor  on  a  policy  of  insurance  without  an  adjustment,  or  an  express  promise  to  pay 
the  amount,  (5  Taunt.  201.  1  Marsh.  19,  S.  C. ;)  but  he  may  be  on  a  guarantee.  9  Pnoe, 
155.  So  defendant  cannot  be  arretted  for  more  than  is  equitablv  due.  Thus,  he  cannot 
be  arrested  on  the  penalty  of  a  bond,  (6  T.  R.  217.  2  East,  409 ;)  but  he  may  if  the  sum 
is  agreed  to  be  for  liquidated  damages.  Tidd,  8th  ed.  173.  He  cannot  be  arrested  for 
more  than  the  balance  due  where  there  is  a  set-off.  3  B.  &  C.  139.  5  B.  &  A.  513.  1  i  . 
t  R.  67,  S.  C— Chitty. 

'*  Now,  by  Stat.  7  &  8  Geo.  IV.  c.  71,  the  debt  must  amount  to  20/.,  and  in  Wales  and 
the  counties  palatine  to  50/.  Intermediate  statutes — viz.,  51  Geo,  III.  c.  124,  and  27 
Geo.  III.  c.  101-~exten4ed  the  sum  from  10/.  to  15/.,  except  upon  bills  of  exchange  and 
promissory-notes.  The  statute  of  the  present  king  contains  no  such  exemption.** 
Chitty. 

This  affidavit  must  be  certain  and  positive;  for  an  affidavit  made  ujon  belief,  or  witb 
(94 


Chap.  19.J  PKIYATB  WEONGS.  2b7 

ant,  and  make  him  put  in  substantial  sureties  for  his  ajpearance,  oailed  special 
hail.  In  order  to  which,  it  is  required  by  statute  13  Car.  II.  st.  2,  c.  2,  that  th<^ 
true  cause  of  action  should  be  expressed  in  the  body  of  the  writ  or  process :  else 
no  security  can  be  taken  in  a  greater  sum  than  40/.  This  statute  (without 
any  such  intention  in  the  makers)  had  like  to  have  ousted  the  king's  bench  of 
♦all  its  jurisdiction  over  civil  injuries  without  force;  for,  as  the  bill  of  r*2«ft 
Middlesex  was  framed  only  for  actions  of  trespass,  a  defendant  could  ^ 
not  be  arrested  and  held  to  bail  thereupon  for  breaches  of  civil  contracts.  But 
to  remedy  this  inconvenience,  the  officers  of  the  king's  bench  devised  a  method 
of  adding  what  is  called  a  clause  of  ac  etiam  to  the  usual  complaint  of  trespass : 
the  bill  of  Middlesex  commanding  the  defendant  to  be  brought  in  to  answer 
the  plaintiff  of  a  plea  of  trespass,  arid  also  to  a  bill  of  debt ;(/)  the  complaint 
of  trespass  giving  cognizance  to  the  court,  and  that  of  debt  authorizinfr  the 
arrest.  In  imitation  of  which,  lord  chief  justice  North,  a  few  years  afterwards, 
in  order  to  save  the  suitors  of  his  court  the  trouble  and  expense  of  suing  out 
special  originals,  directed  that  in  the  common  pleas,  besides  tili'^  usual  complaint 
of  breaking  the  plaintiff's  close,  a  clause  of  ac  etiam  might  be  also  added  to  the 
writ  of  capias,  containing  the  true  cause  of  action ;  as,  ''  that  the  said  Chai  les, 
the  defendant,  may  answer  to  the  plaintiff  of  a  plea  of  trespass  in  breaking  his 
close ;  and  also,  ac  etiam,  may  answer  him,  according  to  the  custom  of  the 
court,  in  a  certain  plea  of  trespass  upon  the  case,  upon  promises,  to  the  value 
of  twenty  pounds,  &c."(^)  The  sum  sworn  to  by  the  plaintiff  is  marked  upon 
the  back  of  the  wrk,  and  the  sheriff,  or  his  officer  the  bailiff,  is  then  obliged 
actually  to  arrest  or  take  into  custody  the  body  of  the  defendant,  and,  havmg 
BO  done,  to  return  the  writ  with  a  cepi  corpus  endorsed  thereon. 

An  arrest  must  be  by  corporal  seizing  or  touching  the  defendant's  body," 
after  which  the  bailiff  may  justify  breaKing  open  the  house  in  which  he  is'* 
to  take  him ;  otherwise  he  has  no  such  power,  but  must  watch  Ids  opportunity 
to  arrest  him ;  for  every  man's  house  is  looked  upon  by  the  law  to  be  his  castle 
of  defence  and  asylum,  wherein  he  should  suffer  no  violence  :'*  which  principle 

(/)  Ti7«?t  Jiu  FOUar.  102.    Append.   No.  III.  f  8.  Gundford,  09.    ThJa  work  li  itrongly  reoommended  Co  tbe 

(')  Lilly's  Pract.  Reg.  tit.  ae  cftam.    North't  life  of  liOrd     ttadent'a  perusal. 


a  reference  to  something  else, — as  where  the  plaintiff  swears  the  defendant  is  indebted 
to  him  in  ten  pounds  or  upwards,  as  appears  by  his  books  or  by  a  bill  delivered,— will 
not  be  sufficient  unless  the  plaintiff  is  an  executor,  administrator,  or  assignee ;  for  then, 
from  the  nature  of  his  situation,  he  cannot  swear  more  positively  than  from  belief  or 
from  a  reference  to  the  accounts  of  others.    1  Sellon's  Practice,  112. — Christian. 

^*  But  this  does  not  seem  to  be  absolutely  necessary ;  for  if  a  bailiff  come  into  a  room 
and  tell  the  defendant  he  arrests  him,  and  lock  the  door,  it  is  sufficient.  C.  T.  Hardw. 
301.  2  New  Rep.  211.  Bull.  N.  P.  82.  Bare  words,  however,  will  not  conbtituto  an  arrest. 
1  Ry.  &  M.  C.  N.  P.  26.  It  is  sufficient  that  the  officer  have  the  authority,  be  near,  and 
acting  in  the  arrest,  without  being  the  person  who  actually  arrests.    Cowp.  65. 

•If  the  defendant  be  wrongfully  taken  without  process,  (2  Anst.  461.  1  N.  R.  135,)  or 
after  it  is  returnable,  (2  H.  Bla.  29,)  he  cannot  be  lawfully  detained  in  custody  under 
aubsequent  process  at  tne  suit  of  the  same  plaintiff,  though  he  may  at  the  suit  of  third 
persouu.     2  B.  &  A.  743.   1  Chit.  Rep.  579,  S.  C— Chittt. 

It  is  not  necessary  that  the  arrest  should  be  made  by  the  hand  of  the  bailiff,  nor  that 
he  should  be  actusJly  in  sight ;  yet  when  an  arrest  is  made  by  his  assistant  or  follower, 
the  bailiff  ought  to  be  so  near  as  to  be  considered  as  acting  in  it.    Cowp.  65. — Christian. 

^  This  appears  to  be  stated  too  extensively :  it  is  the  defendant's  own  dwelling  which 
by  law  is  said  to  be  his  castle ;  for  if  he  be  in  the  house  of  another,  the  bailiff  or  sheriff 
may  break  and  enter  it  to  effect  his  purpose,  but  he  ought  to  be  very  certain  that  the 
defendant  be,  at  the  time  of  such  forcible  entry,  in  the  house.  See  Johnson  vs,  Leigh, 
6  Taunt.  246.— Chitty. 

^  A  bailiff,  before  he  has  made  the  arrest,  cannot  break  open  an  outer  door  of  a  house . 
but  if  he  enter  the  outer  door  peaceably,  he  may  then  break  open  the  inner  door,  though 
it  be  the  apartment  of  a  lodger,  if  the  owner  himself  occupies  part  of  the  house.  Cowp. 
1.  2  Moore,  207.  8  Taunt.  250,  8.  C.  But  if  the  whole  house  be  let  in  lodgings,  as  each 
lodging  is  then  considered  a  dwelling-house,  in  which  burglary  may  be  stated  to  have 
been  committed,  it  has  been  supposed  that  the  door  of  each  apartment  would  be 
considered  an  outer  door,  which  could  not  be  legally  broken  open  to  execute  an  arreei. 
I'Sowp.  2. — Christian. 
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IB  canced  so  far  in  the  civil  law,  that,  for  the  most  part,  not  so  much  as  a  com 
inon  citation  or  summons,  much  less  an  arrest,  can  be  executed  upon  a  man 
*^">8Q1  '''^^^^^  ^^®  ^^^^^  walls.(A)  Peers  of  the  reahn,  members  *of  parliament, 
''  ^  and  corporations,  are  privileged  from  arrests ;  and  of  course  from  out- 
lawrie8.(f)  And  against  them  the  process  to  enforce  an  appearance  must  be  hy 
summons  and  distress  infinite,(j)  instead  of  a  capias*  Also  clerks,  attorneys, 
and  all  other  persons  attending  the  courts  of  justice,  (for  attorneys,  bein^  officers 
of  the  court,  are  always  supposed  to  be  there  attending,)  are  not  liable  to  be 
arrested  by  the  ordinary  process  of  the  court,  but  must  be  sued  by  bill,  (oaUed 
usually  a  bill  of  privilege,)  as  being  personally  present  in  court.(/f)"  Clergymen 
performing  divine  service,  and  not  merely  staying  in  the  church  with  a  fraudu- 
lent desiffn,  are  for  the  time  privileged  from  arrests,  by  stat.  50  Edw.  III.  c.  5, 
and  1  Eic.  II.  c.  16,  as  likewise  members  of  convocation  actually  attending 
thereon,  by  statute  8  Hen.  YI.  c.  1.  Suitors,  witnesses,  and  other  persons, 
necessarily  attending  any  courts  of  record  on  business,  are  not  to  be  arrested 
during  their  actual  attendance,  which  mdudes  their  necessary  coming  and  re- 
turning."   And  no  arrest  can  be  made  in  the  king's  presence,  nor  within  the 

(*)  rf,  2, 4, 18-21.  (/)  See  pan  280. 

(<)  Whiteiock  of  Pari.  206^  207.  (*)  Bio.  Abr.  tit  bOZe,  29.   12  Mod.  les. 

Bui  to  justify  breaking  open  an  inner  door  belonging  to  a  lodger,  admittance  must  be 
first  demanded,  unless  defendant  is  in  the  room.  3  B.  &  P.  223.  4  Taunt.  619.  And 
the  breaking  open  an  inner  door  of  a  stranger  cannot  be  justified  on  a  suspicion  that 
defendant  is  in  the  room.    5  Taunt.  765,  6th  ed.  246. — Chittt. 

*^  These  privileges  are  allowed  not  so  much  for  the  benefit  of  attorneys  as  their  clients, 
(2  Wils.  44.  4  Burr.  21L  3  Douff.  381,)  and  are  therefore  confined  to  attorneys  who  practise, 
f2  Wlls.  232.  4  Burr.  2113.  2  Bla.  Bep.  1086.  1  Bos.  &  Pul.  4.  2  Lutw.  1667,  contra,)  or  at 
least  have  practised  within  a  year ;  for  it  is  a  rule  that  such  attorneys  as  haye  not  been 
attending  their  employment  in  the  King's  Bench  for  the  space  of  a  year,  unless  hindered 
by  sickness,  be  not  allowed  their  privilege  of  attorneys.  K.  M.  1654,  S.  1.  £.  B.  &  C.  P. 
2  M.  &  8.  605.--€hittt. 

"  See,  fiirthctr  as  to  the  privileges  from  arrest,  Tidd,  8th  ed.  193  to  214.  Lee's  Diet.  tit. 
.Arrest,  90, 92.  In  addition  to  those  named  in  the  text  are  the  following,  viz. :  Acbrnmstra- 
tor,  as  such,  (Yelv.  53  ;)  but  not  if  he  has  personallv  promised  to  pay.  1  T.  R.  716.  AUm* 
for  debt  beyond  seas.  38  Geo.  III.  c.  50,  s.  9.  Amoasmdors  ctnd  servants.  7  Anne,  c.  12.  1 
B.  &  C.  554.  3  D.  &  R.  833,  25.  Bailf  being  about  to  justify,  or  otherwise  attending 
court  as  bail.  1  H.  Bla.  636.  1  M.  &  S.  638.  Bankrupt  for  forty-two  days,  unless  before 
in  prison,  and  after  forty-two  days,  if  the  time  for  surrender  be  enlarged,  (8  T.  R.  475  ;) 
also  if  summoned  before  the  commissioners  relative  to  his  estate,  though  several  yean 
after  his  last  examination.  Id.  534.  See  the  6  Geo.  lY.  c.  16,  ss.  117,  118.  Barristers 
attending  court  or  on  circuit.     1  H.  Bla.  636.    Bishops,  Comul-aeneral,  9  East,  447 ;  sed  vid, 

1  Taunt.  106.  3  M.  &  S.  284.  Executor,  as  such.  Feme-covert,  (1  T.  R.  486.  2  H.  B.  17  ;) 
but  if  she  obtain  credit,  pretending  to  be  single,  she  may  be  arrested,  f  1  N.  R.  54 ;  ana 
see  1  Bing.  344.  2  Marsh.  40.  7  Taunt.  55.  Tidd,  8th  ed.  197 ;)  though  if  a  foreigner  and 
her  husband  be  abroad,  she  is  liable  for  her  debts,  though  neither  separated  by  deed  nor 
having  a  separate  maintenance,  (2  N.  R.  380 ;)  but  if  plaintiflf  knew  her  to  be  married, 
she  will  be  discharged,  (6  T.  R.  451.  1  East,  17,  n.  7  Ekist,  582 ;)  and  in  such  case  plain- 
tiflf will  be  '.ruled  to  pay  costs  of  motion,  (3  Taunt.  307 ;)  but  if  she  cohabit  with  another 
man,  and  t]*ade  on  her  own  account,  she  will  not  be  discharged,  (1  B.  &  P.  8  ;)  if  she,  by 
mistake,  miiirepresent  her  husband  to  be  dead,  she  will  be  discharged.  1  East,  16.  Heir, 
sued  as  such.  Hundredors,  as  such.  Insolvent  debtor  discharged,  (3  H.  &  S.  595,)  unless 
on  a  subsequent  express  promise.  6  Taunt.  563 ;  sed  vid.  1  Chit.  R.  274,  n.  Irish  peer^ 
vhether  a  representative  or  not.  39  &  40  Geo.  III.  c.  67,  art.  4.  Marshal  of  King's 
Bench.  Officers,  non-commissioned,  (4  Taunt.  557;)  but  volunteer  drill  serseants  are 
not  exempt.  8  T.  R.  105.  Plamdff  attending  execution  of  inquiry,  &c.  4  Moore,  34. 
Sa^^s,  under  20/.  1  Geo.  II.  st.  2,  c.  14,  s.  15.  32  Geo.  III.  c.  33,  s.  22.  SerjeanU  at  law. 
6  T.  R.  686.    Suitors  attending  court,  (11  East,  439,)  and  insolvent  court  is  such  a  court. 

2  Marsh.  57.  6  Taunt.  336.  Warden  of  the  Fleet.  Witnesses  subpoenaed,  or  summoned 
before  eommissioners  under  great  seal,  or  attending  an  arbitrator  appointed  by  the  court. 

1  Chit  Rep.  679.  3  B.  &  A.  252,  S.  C.  3  Anst.  941.  3  East,  189.  A  creditor  attending 
commissioners  of  bankrupt  to  prove  a  debt.  7  Ves.  312.  1  Yes.  &  B.  316.  2  Rose,  24. 
By  mutiny  act,  witnesses  attending  court-martial  are  privileged.  But  witnesses  are  not 
privileged  if  they  delay  by  the  way.  1  Chit.  Rep.  679.  ZB.&A,  252.  S.  C ;  sed  vid.  7 
Price,  d99.    a  reasonable  time  is  allowed  for  going  and  returning.    2  Bla.  Bep.  1113. 

2  Marsh.  57.-'-CiinTT. 

1»6 


Chap.  19.]  PRIVATE  WEONGS.  280 

verge  of  liis  royal  palace,(?)**  nor  in  any  place  where  the  king's  justices  are 
actually  sitting.*  The  king  hath  moreover  a  special  prerogative,  (which, 
indeed,  is  very  seldom  exerted,)(w)  that  he  may  by  his  lorit  of  protection  privi 
lege  a  defendant  from  all  personal,  and  many  real,  suits  for  one  year  at  a  time 
and  no  longer;  in  respect  of  his  being  engaged  in  his  service  out  of  the 
realm.(n)  And  the  king  also,  by  the  common  law,  might  take  his  d^tor  into 
his  protection,  so  that  no  one  mi^ht  sue  or  arrest  him  till  the  king's  debt  be 
paid  ;(o)  but  by  the  stat  ite  25  Edw.  III.  st.  5,  c.  19,  notwithstanding  such  pro- 
tection, another  creditor  may  proceed  to  judgment  against  *him,  with  ^  ^ooij 
a  stay  of  execution,  till  the  king's  debt  be  paid ;  unless  such  creditor  ^ 
will  undertake  for  the  king's  debt,  and  then  he  shall  have  execution  for  both 
And  lastly,  by  statute  29  Car.  II.  c.  7,  no  arrest  can  be  made,  nor  j)rocess 
served,  upon  a  Sunday,  except  for  treason,  felony,  or  breach  of  the  peace." 

When  the  defendant  is  regularly  arrested  he  must  either  go  to  prison  for  safe 
custody,  or  put  in  special  bail  to  the  sheriff."  For,  the  intent  of  the  arrest 
being  only  to  compel  an  appearance  in  court  at  the  return  of  the  writ,  that 
purpose  is  equally  answered  whether  the  sheriff  detains  his  person,  or  takes 
sufficient  security  for  his  appearance,  called  baU,  (from  the  French  word  bailler, 
to  deliver,)  because  the  defendant  is  bailed  or  delivered  to  his  sureties,  upon 
their  giving  security  for  his  appearance,  and  is  supposed  to  continue  in  their 
firiendty  custody  instead  of  going  to  gaol.  The  metnod  of  putting  in  bail  to 
the  sheriff  is  by  entering  into  a  bond  or  obligation,  with  one  or  more  sureties, 
not  fictitious  persons,  as  in  the  former  case  of  common  bail,  but  real,  substan- 
tial, responsiole  bondsmen,  to  insure  the  defendant's  appearance  at  the  return 
of  the  writ ;  which  obligation  is  called  the  bail-bond.^py*  The  sheriff,  if  he 
pleases,  may  let  the  defendant  go  without  an^  sureties  -,  out  that  is  at  his  own 
peril :  ^r,  after  once  taking  him,  the  sheriff  is  bound  to  keep  him  safely,  so  as 
to  be  forthcoming  in  court;  otherwise  an  action  lies  against  him  for  an  escape.^ 


ndiiRter  extends,  by  tt»U  28  Hen.  VllL  c.  12,  from  Charing  Joetioe."    Bnt  king  William,  in  1602,  granted  one  t>i  lord 

Cinoifl  to  We«tm1ust«r  iiall.  Cntts,  to  protect  him  fh>m  being  outlawed  by  hie  tUlor, 

(")8ir  Edward  Coke  informe  na  (1  Inst  181)  that  herein  (8  Lev.  882 :)  which  ia  the  last  that  appears  upon  oar  bt*(^ 

'*he  foold  say  nothing  of  his  own  experience;  for  albeit  (<•)  Finch,  L.  464.   3  Lev.  832. 

aoem  Elisabeth  maintained  many  wars,  yet  she  granted  {•)  F.  N.  B.  28.   Go.  Litt.  181. 

fcw  or  no  protections:  and  her  reason  was  that  he  was  no  (P)  Append.  No.  III.  g  6. 
fit  subject  to  be  employed  in  her  service,  that  was  snl^ect 


^  Except  by  an  order  of  the  board  of  green  cloth,  or  unless  the  process  issue  out  of  th« 
palace  court.  3  T.  R.  735.  But  an  arrest  within  the  verge  of  the  palace  has  been  holdon 
m  the  Common  Pleas  to  be  no  ground  for  discharging  the  defenaant  out  of  custody.  7 
Taunt.  311 ;  and  see  1  Chit.  Rep.  375.   3  B.  &  A.  502.— ^bittt. 

*  Sed  vide  1  Lev.  106.  Process  cannot  be  executed  in  Kensington  palace,  (10  East. 
578.  1  Camp.  475,)  or  within  the  Tower  without  leave  from  the  governor.  2  Chit.  Rep. 
48,  51.— Chittv. 

^  See  construction  of  this  act,  Tidd,  8th  ed.  216.  After  a  negligent  esciipe,  the  defend- 
ant may  be  taken  on  a  Sunday.    2  Lord  Raym.  1028. 

The  arrest  must  be  made  in  the  county  into  which  the  process  is  issued ;  an  arrest  on  the 
verge  of  a  county  into  which  the  writ  is  issued  is  bad,  unless  there  be  a  dispute  as  to 
boundaries.    3  B.  &  A.  408. — ^Chitty. 

^  Or,  by  43  Qeo.  III.  c.  46,  deposit  in  the  sheriff's  hands  the  sum  endorsed  on  the  writ, 
with  10/.  in  addition  to  answer  costs,  &c.,  and  the  fine  paid,  if  proceeding  by  original ; 
and  this  deposit  is  paid  into  court,  and  repaid  to  the  defendant  on  his  perfecting  bail, 
or  rendering  himself  to  prison,  (4  Taunt.  669.  1  Bing.  103.  Chitty  R.  145.  3  M.  &  S. 
283 ;)  but,  if  neither  of  these  measures  be  taken,  it  is  to  be  paid  over  to  the  plaintiff  by 
order  of  the  court.  See  cases  on  construction  of  this  act,  Tido,  8th  ed.  226, 227.  Quesre  if 
depositing  goods  instead  of  mondy  will  do.    7  Moore,  432. — Chittt. 

"  An  agreement  by  a  third  person  with  a  sheriff's  officer  to  put  in  good  bail,  &c.,  (IT. 
R.  418,)  or  an  attorney's  undertaking  to  the  office  for  defendant's  appearance  (7  T.  R 
109)  or  to  give  bail-bond  in  due  time,  are  void,  and  no  action  lies  on  it ;  but  if  given  to  the 
plaintiff  in  the  action,  it  is  valid.    4  Etist,  568. — Chittt. 

^  But  the  action  may  be  defeated  by  putting  in  bul  in  the  original  action,  of  the  term 
in  which  the  writ  is  returnable,  though  after  the  expiration  of  the  time  allowed  for 
putting  it  in,  and  even  after  the  action  for  the  escape  is  brought.  1  Esp.  Rep.  87.  2  B. 
&  P.  35,  246.    1  Taunt.  25.    1  Chit.  Rep.  575,  &.;  sed  vide7  T.  R.  109.    4  East,  568.    Tc 

frevent  th's,  plaintiff  should  oppose  justification  of  bail,  (Tidd,  8th  ed.  235,)  or  render 
T.B.109.    2>fvBh.261.    1  Price,  103.    4  M.  <fe  S.  397. 
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But,  on  the  other  hand,  he  is  obliged,  by  statute  23  Hen.  YI.  o.  10,  to  take  (il 
it  be  tendered^)  a  sufficient  bail-bond;^  and  by  statute  12  Geo.  I.  o.  29,  the  shenfl 
shall  take  bail  for  no  other  sum  than  such  as  is  sworn  to  by  the  plaintiff  and 
endorsed  on  the  back  of  the  writ. 

Upon  the  return  of  the  writ,  or  within  four  days  after,  the  defendant  must 
appear  according  to  the  exigency  of  the  writ.  This  appearance  is  effected  by 
«on-i  1  putting  in  and  justifying  bail  Ho  the  action;  wnich  is  commonly  callea 
^  ■'  putting  in  bail  above.^  Ir  this  be  not  done,  and  the  bail  that  were  taken 
by  the  sheriff  below  are  responsible  persons,  the  plaintiff  may  take  an  assignment 
ftom  the  sheriff  of  the  bail-bond  (under  the  statute  4  &  5  Anne,  c.  16)  and 
bring  an  action  thereupon  against  the  sheriff's  bail.  But  if  the  bail  so  ac- 
cepted by  the  sheriff  be  insolvent  persons,  the  plaintiff  may  proceed  against 
the  sheriff  himself  by  calling  upon  him,  first  to  return  the  writ,  Hf  not 
already  done,)  and  afterwards  to  bring  in  the  body  of  the  defendant.  And,  if 
the  sheriff  does  not  then  cause  sufficient  bail  to  be  put  in  and  perfected  above^ 
he  will  himself  be  responsible  to  the  plaintiff. 

The  bail  above,  or  oail  to  the  action,  must  be  put  in  either  in  open  court  or 
before  one  of  the  judges  thereof,  or  else,  in  the  country,  before  a  commissioner 
appointed  for  that  purpose  by  virtue  of  the  statute  4  W.  and  M.  c.  4,  which 
must  be  transmitted  to  the  court.  These  bail,  who  must  at  least  be  two  in 
number,  must  enter  into  a  recognizance(^)  in  court  or  before  the  judge  or  com- 
missioner in  a  sum  equal  (or  in  some  cases  double)  to  that  which  the  plaintiff 
hath  sworn  to,  whereby  thev  do  jointly  and  severally  undertake  that  if  the 
defendant  be  condemned  in  the  action  he  shall  pay  the  costs  and  condemnation 
or  render  himself  a  prisoner,  or  that  they  will  pay  it  for  him ;  which  recogni- 
zance is  transmitted  to  the  court  in  a  slip  of  parchment  entitled  a  bail'piece.(j) 
And,  if  excepted  to,  the  bail  must  be  perfected;  that  is,  they  must  justify  them 
selves  in  court,  or  before  the  commissioner  in  the  country,  by  swearing  them- 
selves housekeepers,"  and  each  of  them  to  be  worth  the  full  sum  for  which  they 
are  bail,  after  payment  of  all  their  debts.*    This  answers  in  some  measure  to 

(ff)  Append.  No.  m.  2  6.  (*)  Uild. 

Sheriff  cannot  sue  defendant  for  money  paid  when  he  has  discharged  him  out  of  cus- 
tody on  mesne  process  without  a  bail-bond,  and  has,  in  consequence  of  Ms  non-appear- 
ance, been  obliged  to  pay  debt  and  costs.    8  East,  171. — Chittt. 

*  If  he  so  remse,  he  is  liable  to  a  special  action  on  the  case,  (Glib.  C.  P.  20.  Cro.  Car. 
196.  6  T.  B.  355 ;)  but,  to  maintain  such  action,  the  parties  offered  as  bail  Must  have  had 
sufficient  property  in  the  county  where  the  arrest  was  made.     15  East,  320.— Chittt. 

*  In  proceedings  in  the  King's  Bench  by  bill,  whenever  tpedal  bail  is  not  necessary  or  has 
been  dispensed  with  by  the  court,  common  bail  (which  are  merely  nominal)  must  be  filed, 
or  in  proceedings  in  the  common  pleas  of  King's  Bench  by  original,  a  common  appearance 
must  oe  entered.  In  the  King's  Bench,  where  defendant  has  been  served  with  a  copy 
of  a  bill  of  Middlesex,  or  other  process  therein,  common  bail  should  be  filed  at  the  re- 
turn, or  in  eight  days,  exclusive  (not  including  Sunday,  if  the  last)  after  it.  5  Geo.  II. 
c.  27,  s.  1.    1  Burr.  66.    Tidd,  8th  ed.  240. 

In  proceedings  by  original  in  the  King's  Bench,  the  appearance  must  be  entered  with 
the  filacer  of  the  county  in  which  the  action  is  laid,  within  eight  days  after  appearance- 
day  or  quarto  die  post  of  return  of  process.  3  B.  &  G.  110.  4  D.  &  R.  713,  S.  G.  In  the 
Con^mon  Pleas  the  eight  days  are  reckoned  from  the  return-day,  and  not  $*om  the  quarto 
die  post  of  the  return  of  the  writ.    Id.  Ibid.     Impey,  G.  P.  216,  217. 

By  5  Geo.  II.  c.  27,  to  expedite  the  plaintiff's  proceedings,  if  the  defendant,  having 
been  served  with  process,  shall  not  appear  at  the  return  thereof  or  within  eight  days 
after  such  return,  the  phuntiff,  upon  affidavit  of  the  service  of  such  process,  mav  enter 
a  common  appearance  or  file  common  bail  for  the  defendant,  and  proceed  therem  as  if 
such  defendant  had  entei'ed  his  appearance  or  filed  common  bail.  The  plaintiff  cannot 
enter  such  appearance  or  file  common  bail  till  the  ninth  day.    Tidd,  242. — Ghittt. 

"^  Or  a  freeholder,  or  copyholder,  or  a  long  leaseholder.  8  Taunt.  148.  1  Ghitty  B.  7, 
88,  144.    2  Ghittv  R.  96,  97.--G0iTTr. 

*  Upon  special  bail  being  put  in,  a  notice  thereof  must  be  ^iven  to  the  plaintiff's  at- 
torney  or  agent,  whereupon  the  latter  may  except  to  the  bail  within  twenty  days  after 
notice  given,  by  entering  such  exception,  (4  D.  «  R.  365 ;)  and  notice  qf  the  exception  must 
be  given  to  the  defendant's  attorney  before  the  sheriff  is  ruled.  Alexander  vs.  Miller,  24 
>iov..  1825,  K.  B.    But  where  bail  is  not  put  in»  at  the  time  of  ruling  the  sheriff  to  ro- 
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die  stiprdatio  or  satisdutio  of  the  Boinau  iaw8,($)  which  is  mutually  given  b\ 
each  htigant  party  to  the  other :  by  the  plaintiff  that  he  will  prosecute  hit» 
suit,  and  pay  the  costs  if  he  loses  his  cause ;  in  like  manner  as  our  law  still 
requires  nominal  pledges  of  prosecution  from  the  plaintiff:  by  the  defendant, 
that  he  shall  contmue  in  court  and  abide  the  sentence  of  the  judge,  much  like 
our  special  bail,  but  with  this  difference,  that  the  fidejussores  were  there  abso 
lutely  bound  judicatum  solver^y  to  see  the  costs  and  condemnation  *paid  ^  ^^k)-? 
at  all  events ;  whereas  our  special  bail  may  be  discharged,  by  surren-  *-  "* 
dering  the  defendant  into  custody  within  the  time  allowed  by  law;  for  which 
purpose  they  are  at  all  times  entitled  to  a  warrant  to  apprehend  him.(^)^ 

(•)  last  /.  4»  1. 11.    F/.L2,LS,  («)  Show.  202.    8  Mod.  231. 

turn  the  writ  or  bring  in  the  body,  he  must  put  in  and  perfect  bail  at  his  peril,  or 
render  the  defendant  within  four  days  in  a  town  cause,  or  six  days  in  a  country  cause, 
without  any  exception.    2  Bla.  R.  1206.    2  Chit.  R.  82,  108.    Tidd,  8th  ed.  256. 

Within  a  particular  time  (in  general,  four  days)  after  the  exception  entered  and  notice 
given,  the  biekil  must  justify.  See  Tidd,  257,  258,  259.  If  they  do  not  mean  to  do  so, 
others  should  be  added. 

■  previous  to  the  bail  justifying,  there  should  be  a  notice  setting  forth  that  the  bail 
already  put  in  will  on  a  certain  day  justify  themselves  in  open  court,  (2  Chit.  R.  103. 
Tidd,  259 ;)  or  that  one  or  more  persons  will  be  added,  and  justify  themselves  as  good 
bail  for  the  defendant.    Id. 

In  the  King's  Bench,  bail  are  added  and  jusHfied  before  one  of  the  judges  sitting  in 
the  bail  court,  by  virtue  of  the  57  Geo.  III.  c.  11.  The  bail  must  be  in  Westminster  hall 
by  half-past  nine  in  theonorning ;  and  if  the  bail  are  not  ready,  and  the  papers  delivered 
to  counsel,  before  ten  o'clock,  they  cannot  be  taken  after  that  hour.  Rul.  H.  T.  59 
Geo.  III.  K.  B.     When  there  ai*e  but  few  bail,  it  is  necessary  that  they  should  be  vei^ 

Punctual  in  the  time  of  their  attendance,  for  if  they  are  not  ready  when  the  judge  takes 
is  seat,  he  will  not  wait  for  them  till  ten  o'clock ;  but  when  the  bail  are  numerous,  the 
exact  time  of  their  attendance  is  not  so  material ;  and  on  the  last  df^  of  term  they  are 
still  allowed  to  justify,  as  formerly,  in  full  court,  at  its  rising.    Tidd,  1^2. 

In  the  Common  Fleas  the  bail  must  justify  at  the  sitting  of  the  court  only,  except  on 
the  last  day  of  term,  when  bail  who  may  have  been  prevented  from  attending  at  the 
sitting  of  the  court  shall  be  permitted  to  justify  at  the  rising  of  the  court.  R.  M.  51  Geo. 
III.  C.  P.  3  Taunt.  569 ;  sea  vide  8  Taunt.  56.  In  the  Exchequer,  the  junior  baron  attends 
in  court  alone,  a  few  minutes  before  ten  o'clock  every  morning  during  term ;  and  it  is  ex- 
pected justifications  of  bail  be  then  made;  and  no  justification  can  take  place  after  half- 
past  ten  o'clock.    8  Price,  612,  R.  E.    56  Geo.  III.    2  Chit.  381.    9  Price,  57.  Tidd,  263. 

To  justify  themselves,  each  must  swear  that  he  is  worth  double  the  amount  of  the 
debt,  cifter  payment  of  his  own  debts.  But  if  the  sum  exceed  1000^.,  each  is  only  required 
to  justify  himself  in  1000^.  more  than  that  sum.  M.  51  Geo.  III.  It  is  not  sufficient  for 
ball  to  swear  they  are  worth  a  certain  sum  exclusive  of  their  debts.  4  Taunt.  704.  There 
must  also  be  an  affidavit  made  of  the  service  of  the  notice  of  justification,  which  must 
state  the  mode  of  service  of  such  notice.     Tidd,  264. — Chitty. 

*  And  the  bail  may  render  the  defendant  in  their  discharge,  even  after  judgment;  and 
they  may  take  him  on  a  Sunday,  (6  Mod.  231 ;  but  see  2  Bla.  R.  1273,)  or  durmg  his  exa- 
mination before  commissioners  or  bankrupt,  (1  Atk.  238.  5  T.  R.  210;)  or  going  into 
a  court  of  justice,  (1  Selw.  Prac.  180.  3  Stark.  132.  I  D.  &  R.  M.  P.  C.  20 ;)  and  they 
may  justify  entering  the  house  of  a  stranger  (the  outer  door  being  open)  to  take  the 
defendant,  though  he  be  not  in  the  house,  (2  Hen.  Bla.  120;)  and  if  the  defendant  is  in 
custody,  either  m  a  civil  action  or  upon  a  criminal  charge,  they  may  in  King's  Bench 
have  a  writ  of  habeas  corpus  to  bring  him  up  to  the  court,  to  be  surrendered  in  their  dis- 
charge. 7  T.  R.  226.  When  the  principal  is  taken,  one  of  the  bail,  it  is  said,  must 
always  remain  with  him,  (1  Selw.  Pr.  180;)  but  a  third  person  may  assist  in  the  taking 
and  detaining  defendant,  though  the  bail  do  not  continue  present.    3  Taunt.  425. 

Besides  the  mode  of  discharging  the  bail  by  rendering  their  principal,  there  are  va- 
rious other  causes  for  discharging  them,  such  as  the  death  of  the  defendant,  (Tidd,  293« 
1183;)  his  bankruptcy  and  certificate,  (1  Burr.  244.  Cowp.  824;)  his  being  made  a  peer, 
or  member  of  parliament,  (Dougl.  45.  Tidd,  293;)  or  being  sent  abroad  under  the  alien 
act,  (6  T.  R.  50,  52.  7  T.  R.  517,)  or  under  sentence  of  transportation,  (6  T.  R.  247;)  or 
his  being  impressed  or  discharged  on  the  48  Geo.  III.  c.  123;  or  by  the  act  of  the  plain 
tiff  in  not  declaring  in  due  time ;  by  making  a  material  variance  in  the  declaration  from 
the  process  or  affidavit  in  the  cause  of  action,  (2  East,  305.  2  B.  &  P.  358.  6  T.  R.  363 ;) 
or  a  variance  between  the  affidavit  and  judgment  in  Common  Pleas ;  or  in  declaring  in 
A  diiTerent  county  by  original  in  King's  Bench ;  or  recovering  under  a  bailable  amount; 

or  in  giving  time  to  the  defendant  on  a  cognovit,  &c. ;  or  removing  the  cause  from  an 
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Special  bail  is  required  (as  of  course^  only  upon  actions  of  debt,  or  actions  on 
the  case  in  trover  or  for  money  due,  wnere  the  plaintiff  can  swear  that  tho  cause 
of  action  amounts  to  ten  pounds :"  but  in  actions  where  the  damages  are  pre- 
carious, being  to  be  assessed  ad  libitum  bv  a  jury,  as  in  actions  for  words,  eject- 
ment, or  trespass,  it  is  very  seldom  possible  for  a  plaintiff  to  swear  to  the  amount 
of  his  cause  of  action ;  and  therefore  no  special  oail  is  taken  thereon,  unless  by 
a  Judge's  order  or  the  particular  directions  of  the  court,  in  some  peculiar  species 
of  injuries,  as  in  cases  of  mayhem  or  atrocious  battery ;  or  upon  such  special 
circumstances  as  make  it  absolutely  necessary  that  the  defendant  should  be 
kept  within  the  reach  of  justice.  Also  in  actions  against  heirs,  executors,  and 
administrators,  for  debts  of  the  deceased,  special  bail  is  not  demandable ;  foi 
the  action  is  not  so  properly  against  them  in  person,  as  against  the  effects  of 
the  deceased  in  their  possession.  But  special  bail  is  required  even  of  them,  in 
actions  for  a  devastavit,  or  wasting  the  goods  of  the  deceased ;  that  wrong  being 
of  their  own  committing. 

Thus  much  for  process;  which  is  only  meant  to  bring  the  defendant  into  court, 
in  order  to  contest  the  suit  and  abide  the  determination  of  the  law«  When  he 
appears  either  in  person  as  a  prisoner,  or  out  upon  bail,  then  follow  ihe  pleadiny 
between  the  parties,  which  we  shall  consider  at  large  in  the  next  chapter. 


CHAPTBE   XX. 

OF  PLEADING 

*293 1  ^Pleadings  are  the  mutual  altercations  between  the  plaintiff  and  de- 
^  fendant;  which  at  present  are  set  down  and  delivered  mto  the  proper 
office  in  writing,  though  formerly  they  were  usually  put  in  by  their  counsel  ore 
tenus,  or  viva  voce,  in  court,  and  then  minuted  down  by  the  chief  clerks,  or  pro- 
thonotaries;  whence  in  our  old  law-French  the  pleadings  are  frequently  de- 
nominated the  parol} 

inferior  courts  or  referring  to  arbitration,  or  taking  principal  in  execution,  (Cro.  Jao.  320,) 
or  any  other  irregularity  in  proceeding  against  the  principal.    Tidd,  1182.    See  the  v»> 
""iouB  casee  on  these  points  and  other  quahfications  in  Tidd's  Prac.  8th  ed.  290  to  295, 
403,  1147, 1182. 1187.— Chittt. 

^  Several  extensions  of  the  sum  have  taken  place ;  and  now,  by  the  last  statute,  vis., 
7  4  8  Geo.  IV.  c.  71,  the  cause  of  action  must  amount  to  20/.^IIhittt. 

*  By  stat.  3  &  4  W.  IV.  c.  42,  power  was  given  to  the  judges  of  the  superior  courts  to 
make  such  alterations  in  the  mode  of  pleading  then  in  use  in  the  said  courts  as  they 
might  deem  expedient*  By  stat.  13  &  14  Vict.  c.  16,  this  power  was  extended  ;  and  by 
"The  Common-Law  Procedure  Act,  1852,''  renewed  powers  were  again  given  to  the 
iudges  for  this  purpose.  The  rules  of  pleading  framed  under  the  first  statute  have  been 
repealed  under  the  powers  given  by  the  last,  but  to  a  great  extent  also  re-enacted,  and 
many  alterations  have  been  made  in  the  forms  of  pleadings. — Stkwart. 

Pleading  is  the  statement  in  a  logical  and  legal  form  of  the  facts  which  constitute  the 
plaintiff's  cause  of  action  or  the  defendant's  groimd  of  defence ;  it  is  the  formal  mode 
of  alleging  on  the  record  that  which  would  be  the  support  or  the  defence  of  the  party 
in  evidence.  Per  Buller,  J.,  3  T.  R.  159.  Dougl.  278.  "It  is  fas  also  observed  by  the  same 
learned  judge,  in  Dougl.  Rep.  159]  one  of  the  first  principles  of  pleading,  that  there  is 
only  occasion  to  state  facUy  which  must  be  done  for  the  purpose  of  informing  the  court, 
whose  duty  it  is  to  declare  the  law  arising  upon  those  facts,  and  of  apprizing  the  opposite 
party  of  what  is  meant  to  be  proved,  in  order  to  give  him  an  opportunity  to  answer  or 
traverse  it."  And  see  the  observations  of  lord  C.  J.  De  Grey,  Gowp.  682.  From  this  ii 
will  be  seen  that  the  science  of  special  pleading  may  be  considered  under  two  heads ; 
Ist.  The  Jacts  necessary  to  be  stated,  zd.  The  mode  of  stating  them.  In  these  con 
siderations,  the  reader  must  be  contented  with  a  general  outline  of  the  law  upon  the 
subject. 

1st.  Thb  Facts  necessary  to  be  stated. — No  more  should  be  stated  than  is  essential  to 
?on8titute  th«  cause  of  complaint  or  the  ground  of  defence.  Cowp.  683.  1  Lord  Raym.  171« 
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The  first  of  these  is  the  declaratuni,  narrcUio,  or  courd,  antiently  cal  ed  the 
tale  Jin)  in  which  the  plaintiff  sets  forth  his  cause  of  complaint  at  length ;'  being, 
indeed,  only  an  amplincation  or  exposition  of  the  original  writ  upon  which  his 
action  is  founded,  with  the  additional  circumstances  of  time  and  place  when 
and  where  the  injury  was  committed.    But  we  may  remember,(6)  that  in  the 

(•)  Append.  No.  U.  j  2;  No.  lU.  {  6.  (»;  8m  pogat  286, 288. 

And  facts  only  should  be  stated,  and  not  arguments  or  inferences,  or  matter  of  law. 
Cowp.  684.  5  East,  275.  The  party  can  only  succeed  on  the  facts  as  they  are  allegeci 
and  proved. 

There  are  various  facts  which  need  not  be  stated,  though  it  may  be  essential  that  they 
should  be  established  in  evidence,  to  entitle  the  party  pleading  to  succeed. 

Thus,  there  are  facts  of  which  the  court  will,  from  the  nature  of  its  qfiee,  take  notice 
without  their  being  stated :  as  when  the  king  came  to  the  throne,  (2  Lord  Raym.  794,) 
his  privileges,  (id.  980,)  proclamations,  &c.,  (1  Lord  Raym.  282.  2  Gamp.  44.  4  M.  a 
S.  5d2 ;)  but  private  orders  of  council,  pardons,  and  declarations  of  war,  &c.  must  be 
stated.  2  Litt.  Bac.  Reg.  303.  3  M.  &  8.  67.  11  Ves.  292.  3  Camp.  61,  67.  The  time 
and  place  of  holding  parliaments,  and  their  course  of  proceedings,  need  not  be  stated, 

il  Lord  Raym.  343, 210.  1  Saund.  131 ;)  but  their  journals  must.  Lord  Raym.  15.  Cowp. 
7.  PubUe  statutes,  and  the  facts  they  ascertain,  (1  T.  R.  ,145.  Com.  Dig.  Pleader,. c.  76,  j 
the  ecclesiastical,  civil,  and  marine  laws,  (Bro.  Quare  Impedit,  pi.  12.  Lord  Raym.  338,) 
need  not  be  stated ;  but  private  acts,  (Lord  Raym.  381.  2  Dougl.  97,)  and  foreign  (2  Garth. 
273.  Cowp.  174)  and  plantation  and  forest  (2  Leon.  209)  laws,  must.  Common-law 
rights,  duties,  and  general  customs,  customs  of  gavelkind,  and  borough-English,  (Doug. 
150.  Lord  Raym.  175,  1542.  Garth.  8;i.  Co.  Litt.  175.  Lord  Raym.  1025.  Cro.  Car.  561,) 
need  not  be  stated ;  but  particular  local  customs  must.  1  Roll.  Rep.  509.  9  East,  185. 
Stra.  187.  1287.  Dougl.  38/.  The  almanac  is  part  of  the  law  of  the  land,  and  the  courts 
take  notice  thereof,  and  the  days  of  the  week,  and  of  the  movable  feasts,  and  terms. 
Dougl.  380.  Salk.  269.  1  Roll.  Abr.  524,  c.  pi.  4.  6  Mod.  81.  Salk.  626.  So  the  division 
of  England  into  counties  will  be  noticed  without  pleading,  (2  Inst.  557.  Marsh,  124,)  but 
not  so  of  a  less  division  (id.)  nor  of  Ireland.  1  Chit.  Rep.  28,  32.  3  B.  &  A.  301,  S.  C. 
2  D.  &  R.  15.  1  B.  &  C.  16,  S.  C.  The  court  will  take  judicial  notice  of  the  incorporated 
towns,  of  the  extent  of  ports,  and  the  river  Thames.  Stra.  469.  1  H.  Bla.  356.  So  it 
will  take  notice  of  the  meaning  of  English  words  and  terms  of  art,  according  to  their 
ordinary  acceptation,  (1  Roll.  Abr.  86,  525 ;)  also  of  the  names  and  quantities  of  legal 
weights  and  measures,  (1  Roll.  Abr.  525 ;)  also  courts  will  take  notice  of  their  own  course 
of  proceedings,  (1  T.  R.  118.  2  Lev.  176,)  and  of  those  of  the  superior  courts,  (2  Co.  Rep. 
18.  Cro.  Jac.  67,)  the  privileges  they  confer  on  their  officers,  (Lord  Raym.  8o9,  898,)  of 
courts  of  general  jurisdiction,  and  the  course  of  proceedings  therein ;  as  the  court  of  Exche- 
quer in  Wales  and  the  counties  palatine,  (1  Lord  Raym.  154.  1  Saund.  73 ;)  but  the  courts 
are  not  bound,  ex  officio,  to  take  notice  who  were  or  are  the  judges  of  another  court  at 
Westminster,  (2  Andr.  74.  Stra.  1226  ;)  nor  are  the  superior  courts,  ex  officio,  bound  to 
notice  the  customs,  laws,  or  proceedings  of  inferior  courts  of  limited  jurisdiction,  (1  RolL 
Bep.  105.  Lord  Raym.  1334.  Cro.  Eliz.  502,)  unless  indeed  in  courts  of  error.  Cro. 
Car.  179. 

Where  the  law  presumes  a  fact,  as  that  a  person  is  innocent  of  a  fraud  or  crime,  or 
that  a  transaction  is  illegal,  it  need  not  be  stated.  4  M.  &  S.  105.  2  Wils.  147.  Co.  litt. 
78,  b.    IB.  &  A.  463. 

Matter  which  should  come  more  properly  from  the  other  side,  as  it  is  presumed  to  lie 
more  in  the  knowledge  of  the  other  party,  or  is  an  answer  to  the  charge  of  the  party 
pleading,  need  not  be  stated,  unless  in  pleas  of  estoppel  aiid  alien  enemy  ;  but  this  rule 
must  be  acted  upon  with  caution ;  for  if  the  fact  in  any  way  constitutes  a  condition 
precedent,  to  enable  the  party  to  avail  himself  of  tb  »  charge  stated  in  his  pleading,  such 
uict  should  be  stated.  Com.  Dig.  Pleader,  c.  81.  1  Leon.  18.  2  Saund.  62,  b.  4  Camp. 
20.    11  East,  638;  and  see  cases,  1  Chit,  on  PL  206.    Stephen,  354. 

Though  the  facts  of  a  case  must  be  stated  in  pleading,  it  is  not  necessary  to  state  that 
which  is  a  mere  matter  of  evidence  of  such  fact.  9  Rep.  9,  b.  9  £dw.  III.  5,  b.,  6,  a. 
Willes,  130.    Raym.  8. 

And  though  the  general  rule  i»  that  facts  only  are  to  be  stated,  yet  theie  are  some 
instances  in  which  the  statement  in  the  pleading  is  proper,  though  it  does  not  aoo<mi 
with  the  real  facts,  the  law  allowing  a  fiction,  as  in  ejectment,  trover,  detinue,  &o. 
Bun.  667.    1  N.  R.  140. 

No  &ct  that  is  not  essential  to  substantiate  the  pleading  should  be  stated.  The  state- 
ment of  immaterial  or  irrelevant  matter  is  not  only  censurable  on  the  ground  of  expense, 
but  frequently  affords  an  advantage  to  the  opposite  party,  either  as  the  ground  of  a 
variance,  or  as  rendering  it  incumbent  on  the  party  pleading  to  adduce  more  evidence 
than  would  otherwise  have  been  necessary ;  though,  indeed,  if  the  matter  unnecessarily 
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king'fli  bench,  when  the  defendant  is  brought  into  court  by  bill  of  MiddleBox, 
upon  a  supposed  trespass,  in  order  to  give  uie  court  a  iurisdiction,  tne  plaintiff 
may  declare  in  whatever  action,  or  charge  him  With  whatever  injury,  he  thinkfi 
proper;  unless  he  has  held  him  to  bail  by  a  special  ac  etiam,  which  the  plaintiff 
IB  then  bound  to  pursue.  And  so  also,  in  order  to  have  the  benefit  of  a  capias 
to  secure  the  defendant's  person,  it  was  the  antient  practice,  and  is  therefore 
still  warrantable  in  the  common  pleas,  to  sue  out  a  writ  of  trespass  quare  claU' 
sum /regit,  for  breaking  the  plaintiffs  close:  and  when  the  defendant  is  once 
*2d4 1  ^^^^g^^  ^  upon  this  '*'writ,  the  plaintiff  declares  in  whatever  action  the 
^  nature  of  his  true  injury  may  require;  as  in  an  action  of  covenant,  or 
on  the  case  for  breach  of  contract,  or  other  less  forcible  transgression  :(c)  unless, 
by  holding  the  defendant  to  bail  on  a  special  ac  etiaia,  he  has  bound  himself  to 
declare  accordingly.' 

In  local  actions,  where  possession  of  land  is  to  be  recovered,  or  damages  for 
an  actual  trespass,  or  for  waste,  &c.  affecting  land,  the  plaintiff  must  J^y  his 

(*)2Veotr.2t».  ^        P      ^      ^^^^  \    A  ^^"^ 

stated  be  wholly  foreign  and  impertinent  to  the  cause,  so  that  no  allegation  w-\atever 
on  the  subject  was  necessary,  it  will  be  rejected  as  Bur^usaee,  it  being  a  maxi  n  that 
Me  per  imUUe  ncn  wHatur,  See  cases,  &c.  in  Chit,  on  PI.  208,  209,  210.  Besid'W  this, 
the  pleading  must  not  state  two  or  more  facts  either  of  which  would  of  itself,  indepen- 
dently of  the  other,  constitute  a  sufficient  cround  of  action  or  defence.  Co.  Litt.  304,  a. 
Com.  Dig.  Pleader,  C.  33,  £.  2.    1  Chit,  on  PL  208. 

2d.  The  Modi  or  stating  Facts. — ^The  facts  should  be  stated  logically,  in  their  natural 
order ;  as,  ou  the  part  of  the  plaintiff,  his  right,  the  ii\jury  and  consequent  damage  *.  and 
these  with  certainty,  precision,  and  brevity.  The  facts,  as  stated,  must  not  be  insensible 
or  repugnant,  nor  ambiguous  or  doubtful  in  meaning,  nor  argumentative,  nor  in  the 
alternative,  nor  by  way  of  recital,  but  positive,  and  according  to  their  legal  effect  and 
operation.     Dougl.  666,  667.    I  Chit,  on  PI.  211.    Stephen,  378  to  405. 

Certainty  dignines  a  clear  and  distinct  statement,  so  that  it  may  be  understood  b)  the 
opposite  party,  by  the  jury,  who  are  to  ascertain  the  truth  of  such  statement,  and  by  the 
court,  who  are  to  give  judgment.  Cowp.  682.  Com.  Dig.  Pleader,  C.  17.  Lees  certainty 
IB  requisite  when  the  law  presumes  that  the  knowledge  of  the  facts  is  peculiarly  in  the 
opposite  party ;  and  so  when  it  is  to  be  presumed  that  the  party  pleadins  is  not  ao> 

r'nted  with  minute  circumstances.  13  East,  112.  Com.  Dig.  Pleader,  C.  26.  8  East, 
General  statements  of  facts  admitting  of  almost  any  proof  are  objectionable,  (1  M. 
k  8.  441.  3  M.  &  S.  114;)  but  where  a  subject  comprehends  multiplicity  of  matter,  there, 
in  order  to  avoid  prolixity,  general  pleading  is  allowed.  2  Sauna.  411,  n.  4.  8  T.  R.  462. 
In  the  cofutructkm  of  facts  stated  in  pleading,  it  is  a  general  rule  that  every  thing  shall 
be  taken  most  stronely  against  the  party  pleading,  (1  Saund.  259,  n.  8;)  or  rather,  if  the 
meaning  of  the  words  be  eouivocal,  they  shall  ^  construed  most  strongly  against  the 

Earty  pleading  them,  (2  H.  Bla.  530;)  for  it  is  to  be  intended  that  every  person  states 
is  case  as  favourably  to  himself  as  possible,  (Co.  Litt.  30,  36;)  but  the  language  is  to 
have  a  reasonable  intendment  and  construction,  (Com.  Dig.  Pleader,  C.  25 ;)  and  if  the 
sense  be  clear,  mere  exceptions  ought  not  to  be  regarded,  (5  ^ast,  529;)  and  where  an 
expression  is  capable  of  different  meanings,  that  sha^  be  taxen  which  will  support  the 
averment,  and  not  the  other  which  would  defeat  it.  4  Taunt.  492.  5  East,  257.  After 
verdict,  an  expression  should  be  construed  in  such  sense  as  would  sustain  the  verdict. 
1  B.  &  C.  297.— Ohittt. 

'  And  even  then  the  plaintiff  will  only  lose  the  benefit  of  the  bail,  and  the  court  will 
not  set  aside  the  proceedings.  7  T.  R.  80.  8  T.  B.  27.  5  Moore,  483.  6  T.  R.  363.  So 
in  the  King's  Bench,  where  the  proceedings  are  by  original,  the  venue  must  be  laid  in 
the  county  into  which  the  original  was  issued ;  or  in  bailable  oases  the  defendant  will  be 
discharged ;  but  it  would  be  otherwise  in  Common  Pleas,  (Imp.  C.  P.  159 ;)  and  this 
would  be  the  only  advantage  gained  by  the  defendant. 

The  declaration  should  in  other  respects  correspond  with  the  process,  as  in  the  names 
and  numbers  of  the  parties,  the  character  or  right  in  which  they  sue  or  are  sued ;  but  as, 
according  to  the  present  practice  of  the  courts,  oyer  of  the  writ  cannot  be  craved,  and  a 
variance  between  the  writ  and  declaration  cannot  in  any  case  be  pleaded  in  abatement, 
(1  Saund.  318.  3  B.  &  P.  395,)  and  as  there  are  several  instances  in  which  the  court  will 
not  set  aside  the  proceedings  on  account  of  a  variance  between  the  writ  and  declaration, 
(6  T.  R.  364,)  many  of  the  older  decisions  are  no  longer  applicable  in  practice.  But  if 
the  defect  appear  on  the  face  of  the  declaration,  the  plaintiff  may  plead  in  abatement, 
or  demur  accordingly  As  to  these  general  requisites,  see  1  Chit,  on  PI.  222  to  229.— 
Qbittt. 
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declaration  or  declare  his  injury  to  have  happened  in  the  very  county  and  place 
that  it  really  did  happen ;'  but  in  transitory  actions,  for  iniuries  that  might  have 
happened  anywhere,  as  debt,  detinue,  slander,  and  the  like,  the  plaintiff  may 
declare  in  what  county  he  pleases,  and  then  the  trial  must  be  had  in  that  county 
in  which  the  declaration  is  laid.  Though  if  the  defendant  will  make  affidavit 
that  the  cause  of  action,  if  any,  arose  not  in  that  but  in  another  county,  the 
court  will  direct  a  change  of  the  venue  or  visne,  (that  is,  the  vicinia  or  neighbour- 
hood in  which  the  injury  is  declared  to  be  done,)  and  will  oblige  the  plamtiff  to 
declare  in  the  other  county ;  unless  he  will  undertake  to  give  material  evidence 
in  the  first.  For  the  statutes  6  Ric.  II.  c.  2,  and  4  Hen.  IV.  c.  18,  having 
ordered  dU  writs  to  be  laid  in  their  proper  counties,  this,  as  the  judges  con- 
ceived, empowered  them  to  change  the  venue^  if  required,  and  not  to  insist 
rigidly  on  abating  the  writ :  which  practice  began  in  the  reign  of  James  the 
First.((f)  And  this  power  is  discretionally  exercised,  so  as  to  prevent  and  not 
to  cause  a  defect  of  justice.  Therefore  the  court  will  not  change  the  venue  to 
any  of  the  four  northern  counties,  previous  to  the  spring  circuit ;  because  there 
the  assizes  are  holden  only  once  a  year,  at  the  time  of  the  summer  circuit.  And 
it  will  sometimes  remove  the  venue  from  the  proper  jurisdiction,  (especially  of 
a  narrow  and  limited  kind,)  upon  a  suggestion,  duly  supported,  that  a  fair  and 
impartial  trial  cannot  be  had  therein,  (e)* 

^It  is  generally  usual  in  actions  upon  the  case  to  set  forth  several  r:^2d5 
cases  by  different  counts  in  the  same  declaration )  so  that  if  the  plaintiff  ^ 
foils  in  the  proof  of  one,  he  may  succeed  in  another.  As,  in  an  action  on  the 
case  upon  an  assumpsit  for  goods  sold  and  delivered,  the  plaintiff  usually  counts 
or  declares,  first,  upon  a  settled  and  agreed  price  between  him  and  the  defend- 
ant ;  as  that  they  bargained  fbr  twenty  pounds :  and  lest  he  should  fail  in  the 
proof  of  this,  he  counts  likewise  upon  a  quantum  valebant ;  that  the  defendant 
bought  other  goods,  and  agreed  to  pay  him  so  much  as  they  were  reasonably 

(*)  RastaU,  tit.  Dertt,  1R4,  b.    Fits.  Abr.  tit.  Bri^ft,  18.        (•)  Stn.  874^  Mylock  v.  Saladine.  Trlii  4  Oeo.  IIL  B.  B. 
flalk.  670.    Trye'B  Jus.  Filu,  251.    Styl.  Pract.  Keg.  (edit. 
im7)  331. 

'  Actions  for  every  kind  of  ii\jury  to  real  property  are  local,  as  for  nuisances,  i^aste,  Ac,, 
unless  there  be  some  contract  between  the  parties,  on  which  to  ground  the  action.  1 
Taunt.  379.  11  East,  226.  And  if  the  land  be  out  of  this  kingdom,  the  plaintiff  has  no 
remedy  in  the  English  courts,  if  there  be  a  court  of  justice  to  resort  to  where  the  land 
is  situate.  4  T.  R.  503.  1  Stra.  646.  Cowp.  180.  6  East,  598.  Where  an  iiyury  has 
been  caused  in  one  county,  to  land,  &c.  in  another,  or  when  the  action  is  founded  upon 
two  or  more  material  facts  which  took  place  in  different  counties,  the  venue  may  be 
laid  in  either.  2  Taunt.  252,  overruling  2  Gamp.  266.  7  Co.  1.  3  Leon.  141.  7  T. 
B.  683.     1  Chitty  on  PI.  242. 

^n  an  action  upon  a  lease  for  the  non-payment  of  rent,  or  other  breach  of  covenant, 
when  the  action  i«  founded  on  the  privity  of  contract,  it  is  transiiory;  but  not  so  when  the 
action  is  founded  on  the  privity  of  estaU,  3  T.  R.  394.  3  Co.  23.  1  Saund.  237.  Tidd, 
431.     1  Chit.  244  to  246. 

In  some  cases  the  action,  though  of  a  transitory  nature,  must,  by  act  of  parliament,  be 
brought  in  a  particular  county,  as  by  31  Eliz.  c.  5,  s.  2.    21  Jac.  I.  o.  4,  s.  2.     In  actions 
or  informations  on  penal  statutes,  the  venue  must  be  laid  where  the  offence  was  com- 
mitted.   Tidd,  432.     1  Chit.  246.    So  actions  of  case  or  trespass  are  local  when  against 
justices  of  the  peace,  mayors,  bailifis  of  cities  or  towns  corporate,  headboroughs,  port* 
reves,  constables,  tithing-men,  church-wardens,  &c.,  or  other  persons  acting  in  their 
aid  and  assistance  or  by  their  command,  for  any  thing  done  in  their  officii  capacity,  (21 
Jac.  I.  c.  12,  s.  5,)  or  against  any  person  or  persons  for  any  thing  done  by  an  officer  of 
the  excise,  (23  Geo.  III.  c.  70,  s.  34,)  or  customs,  (24  Geo.  III.  sess.  2,  o.  47,  s.  35,  39;  and 
lee  28  Geo.  III.  c.  37,  s.  23,]  or  others  acting  in  his  aid,  in  execution  or  by  reason  of  his 
office,  or  for  any  thing  done  in  pursuance  of  the  act  relating  to  taxes,  &c.  43  Geo.  III. 
c.  99,  s.  70.    And  the  42  Geo.  III.  c.  85,  s.  6  extends  the  above  provisions  of  the  21  Jao 
L  to  all  persons  in  any  public  employment,  or  any  office,  station,  or  capacity,  anywhere 
with  a  proviso  that  the  action  may  be  brought  in  Westminster,  or  where  the  defendani 
resiaee.    There  are  also  various  other  provisions  in  other  acts,  requiring  that  the  venue 
■hall  be  local,  as  in  the  highway,  turnpike,  militia  acts,  &c.    Attorneys  may  lay  and  re 
tain  the  venue  in  Middlesex. — Chitty. 

^  This  power  of  changing  the  venue  was  extended,  by  stat.  3  &  4  W.  IV.  o.  42,  s.  22,  to 
local  actions.— Stewart. 
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worth ;  and  then  avers  that  they  were  worth  other  twenty  pounds ;  and  so  on, 
in  three  or  four  different  shapes  f  and  at  last  conclades  with  declaring  that  tne 
defendant  had  refused  to  ftdfil  any  of  these  agreements^  wherehy  ne  is  en* 
damaged  to  such  a  value.  And  if  he  proves  the  case  laid  in  any  one  of  his 
counts,  though  he  fails  in  the  rest,  he  shall  recover  proporrionahle  damages. 
This  declaration  always  concludes  with  these  words,  ''ana  thereupon  he  hrings 
9uit,  Ac.,"  "  inde  produdt  sectam,  dx."*  By  which  words  suit  or  secta  (a  sequendo) 
were  antiently  understood  the  witnesses  or  followers  of  the  plaintiff.(/)  For 
in  former  times  the  law  would  not  put  the  defendant  to  the  trouble  of 
answering  the  charge  till  the  plaintiff  had  made  out  at  least  a  probable  case.(^) 
But  the  actual  production  of  the  suit,  the  sectdy  or  followen,  is  now  antiquated, 
and  hath  been  totally  disused,  at  least  ever  since  the  reign  of  Edward  the 
Third,  though  the  form  of  it  still  continues. 

At  the  end  of  the  declaration  are  added  also  the  plaintiff's  common  pledges 
of  prosecution,  John  Doe  and  Eichard  Eoe,'  which  as  we  before  observ6d,(i^) 
are  now  mere  names  of  form,  though  formerly  they  were  of  use  to  answer  to 
the  king  for  the  amercement  of  the  plaintiff  in  case  he  were  noneniited,  barred 
of  his  action,  or  had  a  verdict  or  judgment  against  him.(t)  For  if  the  plaintiff 
neglects  to  deliver  a  declaration  for  two  terms  after  the  defendant  appears,  or 
is  guilty  of  other  delays  or  defaults  against  the  rules  of  law  in  any  subsequent 
^2961  *B^g®  o^  ^he  action,  he  is  adjudged  not  to  follow  or  pursue  his  remedy 
^  as  he  ought  to  do,  and  thereupon  a  nonsuit  or  nan  prosequitur  is  entered, 
and  he  is  said  to  be  nonpros* d}  And  for  thus  deserting  his  complaint,  after 
making  a  false  claim  or  complaint,  (pro  f also  clamors  suo,')  he  shall  ni»t  only  pay 
tx>sts  to  the  defendant,  but  is  liable  to  be  amerced  to  the  King.  A  retraxit  diners 
l^-om  a  nonsuit  in  that  the  one  is  negative  and  the  other  positive;  the  nonsuit 

(0  MA.  on  FortMC.  c  21.  (*)  See  page  274. 

(#)BrMt400.    net  1.2,0.  8.  <l)  8  Bnbtr.  276.  ilmtlSO. 


*  The  yariations  should  be  substantial ;  for  if  the  different  counts  be  so  similar  that 
the  same  evidence  would  support  each  of  them,  and  be  of  any  considerable  length,  and 
yezatiously  inserted,  the  court  would  on  application  refer  it  to  the  master  for  examina- 
tion and  to  strike  out  the  redundant  oounts,  and  in  gross  cases  direct  the  costs  to  be  paid 
by  the  attorney.  1  N.  R.  289.  Rep.  T.  Hardw.  129.  And  as  to  stxiking  out  superfluous 
oounts,  see  Tidd,  8th  ed.  667,  648.  In  2  Bingh.  412,  nine  oounts  were  allowed  in  an 
action  for  slander,  though  the  words  used  were  very  few.  See  1  Chitt.  on  PI.  350,  351, 
852,  as  to  the  insertion  of  several  counts.  There  must  be  no  misjoinder  of  difierent 
oounts ;  and,  in  order  to  prevent  the  confusion  which  might  ensue  if  different  forms  of 
action,  requiring  different  pleas  and  different  judgments,  were  allowed  to  be  found  in 
one  action,  it  is  a  general  rule  that  actions  in  form  ex  contractu  cannot  be  joined  with 
those  in  form  ex  dmcto.  Thus,  assumpsit  and  debt,  (2  Smith,  618.  3  ib.  114,)  or  assump- 
sit and  an  action  on  the  case,  as  for  a  tort,  cannot  be  joined,  (1  T.  R.  276,  2/7.  1  Ventr. 
S66.  Garth.  189 ;)  nor  assuinpsit  with  trover,  (2  Lev.  101.  3  Lev.  99.  1  Salk.  10.  3  Wila. 
354.  6  East,  335.  2  Chitty  K.  343 ;)  nor  trover  with  detinue.  Willes,  118.  1  Chitty  on 
Plead.  182.  Debt  and  detinue  may,  however,  be  joined,  although  the  judgments  be 
different.  2  Saund.  117.  And  see  further,  as  to  what  is  a  misjoinder,  1  Chitty  on  PI.  199. 
Unless  the  subsequent  count  expressly  refers  to  the  preceding,  no  defect  therein  wiU  be 
aided  by  such  preceding  count.    Bao.  Abr.  Pleas  and  Pleader,  16,  1. — Chittt. 

*  It  does  not  so  conclude  in  actions  against  attorneys  and  other  officers  of  the  courts 
but  thus: — "and  therefore  he  prays  relief,  ^."    Andr.  247.    Barnes,  3,  167. 

In  actions  at  the  suit  of  an  executor  or  administrator,  immediately  after  the  conclusion 
to  the  damage,  Ac.,  and  before  the  pledges,  a  profert  of  the  letters  testamentary,  or 
letters  of  administration,  should  be  made.  Bao.  Abr.  Executor,  C.  Doug.  5,  in  notes. 
But  omission  is  added  unless  defendant  demur  specially.    4  Anne,  c.  16,  s.  1. — Chittt. 

'  ^t  the<*e  pledges  need  not  be  stated  in  proceedings  by  original,  or  in  the  Common 
Pleas,  unless  m  proceedings  against  attorneys,  &c.  Summary  on  PL  42.  Barnes,  163. 
Nor  are  they  necessary  in  an  action  at  the  suit  of  the  king  or  queen.  8  Co.  61.  Cro.  Oar. 
161.  And  no  advantage  can  be  taken  of  the  omission  in  any  case,  even  on  special  de* 
murrer.    3  T.  R.  157,  158.--Chittt. 

*  But  unlees  the  defendant  take  advantage  of  the  plaintiff's  neglect^  by  signing  such 
judgment,  the  plaintiff  may  deliver  his  declaration  at  any  time  within  a  year  next  after 
the  return  of  the  writ.  3  T.  R.  123.  5  id.  35.  7  id.  7 ;  mJ  vu20  2  N.  R.  404.  As  to  when 
the  defendant  is  entitled  to,  and  how  he  should  sign  a  judgment  of,  and  the  costs  on,  a 
oon  pros.,  see  Tidd,  8th  ed.  Index,  tit.  Non  Pros.— -Chittt. 
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18  a  mere  defanlt  and  iioglect  of  the  plaintiff,  and  therefore  he  is  allowed  to 
begin  his  suit  again  upon  payment  of  costs ;  bat  a  retraxit  is  an  open  and  volun- 
tary renunciation  of  his  suit  in  court,  and  by  this  he  forever  loses  his  action. 
A  discontinuance  is  somewhat  similar  to  a  nonsuit;  for  when  a  plaintiff  leaves  a 
chasm  in  the  prooeedings  of  his  cause,  as  by  not  continuing  tne  process  regu- 
laily  from  day  to  day  and  time  to  time,  as  he  ought  to  do,  the  suit  is  discon- 
tinued, and  the  defendant  is  no  longer  bound  to  attend;  but  the  plaintiff  must 
begin  amin  by  suing  out  a  new  original,  usually  paying  costs  to  his  antagonist 
AntienUy,  by  the  demise  of  the  king,  all  suits  depending  in  his  courts  were  at 
once  discontmued,  and  the  plaintiff  was  obliged  to  renew  the  process  by  suing 
out  a  fresh  writ  from  the  successor,  the  virtue  of  the  former  writ  being  totally 

f one,  and  the  defendant  no  longer  bound  to  attend  in  consequence  thereof; 
ut,  to  prevent  the  expense  as  weU  as  delay  attending  this  rule  of  law,  the 
statute  1  Edw.  YI.  c.  7  enacts  that  by  the  death  of  the  king  no  action  shall  be 
discontii|ued,  but  all  proceedings  shall  stand  good  as  if  the  same  king  had  been 
living. 

When  the  plaintiff  hath  stated  his  case  in  the  declaration,  it  is  incumbent  on 
the  defendant  within  a  reasonable  time  to  make  his  d-efence  and  to  put  in  a  plea; 
else  the  plaintiff  will  at  once  recover  judgment  by  default  or  nihU  dicit  of  the 
defendant. 

Defence,  in  its  true  legal  sense,  signifies  not  a  justification,  protection,  ox 
ffuard,  which  is  now  its  popular  simifioation,  but  merely  an  opposing  or  denia^ 
(from  the  French  verh  defender)  of  the  truth  or  validity  of  the  complaint.  It 
is  the  contestatio  litis  of  the  civilians,  a  general  assertion  that  the  plamtiff  hath 
no  ground  of  action,  which  assertion  is  afterwards  extended  *and  r^nQ? 
maintained  in  his  plea.  For  it  would  be  ridiculous  to  suppose  that  the  ^ 
defendant  comes  and  defends  (or,  in  the  vulgar  acceptation,  justifies)  the  force 
and  injury  in  one  line,  and  pleads  that  he  is  not  guilty  of  the  trespass 
complained  of,  in  the  next.  And  therefore,  in  actions  of  dower,  where  the 
demandant  doth  not  count  of  any  injury  done,  but  merely  demands  her  endow- 
ment,(^)  and  in  assizes  of  land,  where  also  there  is  no  injury  alleged,  but 
merely  a  question  of  right  stated  for  the  determination  of  the  recognitors  oi 
jury,  the  tenant  makes  no  such  defence.(n  In  writs  of  entry,(m)  where  no 
injury  is  stated  in  the  count,  but  merely  tne  right  of  the  demandant  and  the 
defective  title  of  the  tenant,  the  tenant  comes  and  defends  or  denies  his  right, 
jus  suum ;  that  is,  (as  I  understand  it,  though  with  a  small  grammatical  inac- 
curacy,) the  right  of  the  demandant,  the  only  one  expressly  mentioned  in  the 
pleadmgs,  or  else  denies  his  own  right  to  be  such  as  is  suggested  by  the  count 
of  the  demandant.  And  in  writs  of  right(n)  the  tenant  always  comes  and 
defends  the  right  of  the  demandant  and  his  seisin,  jus  prcedicti  8.  et  seisinam 
ipsiuSf{o){oT  else  the  seisin  of  his  ancestor  upon  which  he  counts,  as  the  case 
may  be,)  and  the  demandant  may  reply  that  the  tenant  unjustly  defends  his, 
the  demandant's,  right,  and  the  seism  on  which  he  counts.(/>)  All  which  is 
extremely  clear  if  we  understand  by  defence  an  opposition  or  denial,  but  it  is 
otherwise  inexplicably  difficult.(g) 

The  courts  were  formerly  very  nice  and  curious  with  respect  to  the  nature 
of  the  defence;  so  that  if  no  defence  was  made,  though  a  sufficient  plea  was 
pleaded,  the  plaintiff  should  recover  judgment  ;(r)  and  therefore  tne  hook 
entitled  novce  narrationes  or  the  new  talys,(^s)  at  the  end  of  almost  every  count, 
narratio,  or  tale,  subjoins  such  defence  as  is  proper  for  the  defendant  to 
make.  For  a  general  defence  or  denial  was  not  prudent  in  every  situation, 
since  thereby  the  propriety  of  the  writ,  the  competency  of  the  plaintiff,  and 
the  cognizance  of  the  court,  were  allowed.  By  defending  the  force  and  injury, 
'Hhe  defendant  waived  all  pleas  of  misnomer  ;(f)  by  defending  the  r^coQS 
tiamages,  all  exceptions  to  the  person  of  the  plaintiff;  and  by  defending    ^ 


Bastal.  Bnt.  184. 

Booth  of  RMi  AcCioiis,  118. 

)Book  11.  Append.  No.  Y.  {  2. 
(••)  Append.  No.  1. 1 6. 
M  Cou  Entr.  182. 
)  Ifo9.  Nar.  280,  edit.  1584. 


(f)  The  tme  reaaon  of  this,  mya  Booth,  (on  Real  ActloMk 
94, 11-2,)  I  conld  nvwr  yet  And;  bo  little  did  he  nndi  rstaml 
•>'  prindpleel 

(«■)  Co.  Utt.  127. 

r)  sdit.  i634w 

(<  Theloel.  d^.  IL 14,  o.  1,  pi«.  887. 
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either  one  or  the  other  when  and  where  it  should  behoove  him,  he  acknow- 
ledged the  jurisdiction  of  the  court.(tt)  But  of  late  years  these  niceties  have 
been  very  deservedly  discountenanced,(t^)  though  they  still  seem  to  be  law,  if 
insisted  on.  (2:) 

Before  defence  made,  if  at  all,  cognizance  of  the  suit  must  be  claimed  or  de- 
manded ;  when  any  person  or  body  corporate  hath  the  franchise,  not  only  of 
holding  pleas  within  a  particular  limited  jurisdiction,  but  also  of  the  cognizance 
of  pleas :  and  that,  either  without  any  words  exclusive  of  other  courts,  which 
entitles  the  lord  of  the  franchise,  whenever  any  suit  that  belongs  to  his  juris- 
diction is  commenced  in  the  courtb  at  Westminster,  to  demand  the  cognizance 
thereof;  or  with  such  exclusive  words,  which  also  entitle  the  defendant  to  plead 
to  the  jurisdiction  of  the  court.(y)  "Upon  this  claim  of  cognizance,  if  allowed, 
%11  proceedings  shall  cease  in  the  superior  court,  and  the  plaintiff  is  left  at 
Liberty  to  pursue  his  remedy  in  the  special  jurisdiction.  As  when  a  scholar, 
or  other  privileged  person,  of  the  universities  of  Oxford  or  Cambridge,  is 
impleaded  in  the  courts  at  Westminster  for  any  cause  of  action  whatsoever, 
unless  upon  a  question  of  freehold,  (r)*  In  these  cases,  by  the  charter  of  those 
learned  oodies,  confirmed  by  act  of  parliament,  the  chancellor  or  vice-chancellor 
may  put  in  a  claim  of  cognizance )  which,  if  made  in  due  time  and  form  and 
witn  due  proof  of  the  facts  alleged,  is  regularly  allowed  by  the  courts.(a)  It 
must  be  demanded  before  full  defence  is  made(6)  or  imparlance  prayed ;  for 
these  are  a  submission  to  .the  jurisdiction  of  the  superior  court,  and  the  delay 
AOQoi  ^  ^  laches  in  the  lord  of  the  franchise,  and  it  will  not  be  ^allowed  if  it 
^  occasions  a  failure  of  ju8tice,((;^  or  if  an  action  be  brought  against  the 
person  himself  who  claims  the  franchise,  unless  he  hath  also  a  power  in  such 
cases  of  making  another  judge.(^)^^ 

After  defence  made,  the  defendant  must  put  in  his  plea.  But  before  he 
defends,  if  the  suit  is  commenced  by  capias  or  latitat,  without  any  special 
criginalf  he  is  entitled  to  demand  one  i7nparlance,(e)  or  licentia  loquendi,  and 
may  before  he  pleads  have  more  time  granted  bv  consent  of  the  court,  to  see 
if  he  can  end  tne  matter  amicably  without  furtner  suit,  by  talking  with  the 
plaintiff;  a  practice  which  isC/)  supposed  to  have  arisen  from  a  principle  of 
religion  in  obedience  to  that  precept  of  the  gospel,  "  Agree  with  thine  adver- 
sary quickly,  whilst  thou  art  in  the  way  with  him."(^)  And  it  may  be  observed 
that  this  gospel  precept  has  a  plain  reference  to  the  Eoman  law  of  the  twelve 

(•)lSn  la  defenee  aont  t<f  cAoces  entendantM ;  per  tant  qttil  case  the  chancellor  of  Oxford  claimed  cognisinee  of  an 

dtjendf.  tort  et  forot^  home  doyt  entendre  quQ  k  excuse  de  tort  action  of  treepaas  brought  agnlnat  himaelf,  which  waa  di» 

aivy  wrmyt  percnunte,  el  fait  $e  parlie  (U  ple;et  per  tant  allowed,  becauae  he  should  not  be  Judge  in  his  own  canae. 

timI  di^enae  la  damoffeMf  u  e^fflmi  le  parte  atiU.  autre  re-  The  argument  oaed  by  seijeant  Rolfe  on  behalf  of  the  oo^ 

ipnndu :  et  per  tant  qieU  dtfende  ou  et  quant  U  deoeniy  Q  nlaaaoe  ia  curious  and  worth  transcribing:— Jeo  eota  dirai 

accepU  la  polar  de  court  de  conudre  cu  tner  lour  pie.    Mod.  un  faUe.    Bn  a»eun  temps  fuit  ten  papt,  ei  avoit  fait  un 

.;cfieiMt  cur.  408|  edit.  1684.    See  alao  Co.  Utt.  127.  oraiid  ql^Hicr,  <f  fe  oan(tna7<  tnmlren/ a  my  «<  dt»oyen^  a  ivy, 

(^)  Salk.  217.    Lord  Raym.  282.  ^'jMcoasft  .-**  HUdit,  "judioa  me  ;**  ei  &$  ditoyent,  **non  poO' 

(•)  Garth.  230.    Lord  Raym.  217.  Itimtw,  ouia  caput  «s  eedetite:  Judiea  teipntmr*  el  Papodoi 

(i)  2  Lord  Raym.  886.   10  Mod.  126w  dit,  -juaieo  wu  eremari  f*  el  fuit  combwtue ;  H  opreefuU  un 

(>}  See  page  88.  $axneL    StineeoeoiH  fuit  ton  ju^  deniene,  ei  ittint  n*e$i 

(•)  Hardr.  605.  pat  inconvenient  que  un  home  toil  juge  demene. 

(»>  Rast  128,  *e.    1  Chit^  on  PI.  864.  (•)  Append.  No.  III.  3  6. 

(•;  2  Ventr.  3^9.  (/)  Gilb.  Hist  Coul  PI.  35. 

(*)  Hob.  87.    Year-book,  M.  8  Hen.  YI.  20.    In  this  latter  (»)  Matt.  t.  25. 

*  But  only  resident  members  of  either  university  are  entitled  to  thin  privilege,  it  being 
!ocal  AS  well  as  personal.    2  Wils.  310. — Chitty. 

^®  But  a  party  may  waive  and  preclude  himself  from  taking  any  objection  to  a  decision 
On  this  account ;  for  if  a  defendant  agree  to  refer  the  matter  to  the  plaintiff,  he  cannot 
object  to  the  award  that  the  plaintiff  was  a  judge  in  his  own  cause.  Thus,  in  Matthew 
vi.  Oiler  ton,  (4  Mod.  226.  Comb.  218.  Hardr.  44,)  which  was  an  action  of  debt  upon  an 
award,  and  a  verdict  for  the  plaintiff;  and,  upon  its  being  moved  in  arrest  of  judgment, 
the  exception  taken  was  that  the  matter  in  difference  was  referred  to  the  plaintiff  him- 
self, who  made  an  award.  Sed  rum  aUoeatur.  And  the  case  of  seijeant  Hards  was  remem- 
bered by  Dolben,  Justice, — ^viz. :— The  serjeant  took  a  horse  from  my  lord  of  Canterbury's 
bailiff  for  a  deodand,  and  the  archbishop  brought  his  action ;  and,  it  coming  to  a  trial  at 
the  assizes  in  Kent,  the  serjeant,  by  rule  of  court,  referred  it  to  the  archbishop,  to  set 
the  price  of  the  horse,  which  was  done  accordingly;  and  the  serjeant  afterwards  moved 
ihe  court  to  set  aside  the  award  for  the  reason  now  offered ;  but  it  was  denied  by  lord 
1 1  ale  and  per  Mam  curiam,'-'  ^ittt. 
^•6 
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tables^  which  expressly  directed  the  plaintiff  and  defendant  to  make  op  the 
matter  while  they  were  in  the  way,  or  going  to  the  prffltor, — tu  via,  rem  uti 
varunt  orato.  There  are  also  many  other  previous  steps  which  may  be  taken 
oy  a  defendant  before  he  puts  in  his  plea.  He  may,  m  real  actions,  demand 
a  view  of  the  thing  in  question,  in  order  to  ascertain  its  identity  and  other 
circumstances.  He  may  crave  oyerCk)  of  the  writ,  or  of  the  bond,  or  other 
specialty  upon  which  the  action  is  brought ;  that  is,  to  hear  it  read  to  him ; 
the  generality  of  defendants  in  the  times  of  antient  simplicity  being  supposed 
incapable  to  read  it  themselves,  whereupon  the  whole  is  entered  verbatim 
upon  the  record,  and  the  defendant  may  take  advantage  of  any  condition  or 
other  part  of  it,  not  stated  in  the  plaintiff's  declaration."  *In  real  r*QAo 
actions  also  the  tenant  may  pray  m  aid,  or  call  for  assistance  of  ^ 
another,  to  help  him  to  plead,  because  of  the  feebleness  or  imbecility  of  his 
own  estate.  Thus,  a  tenant  for  life  may  pray  in  aid  of  him  that  hath  the 
inheritance  in  remainder  or  reversion ;  and  an  incumbent  may  pray  in  aid  of 
the  patron  and  ordinary ;  that  is,  that  they  shall  be  joined  in  the  action  and 
help  to  defend  the  title.  Voucher  also  is  the  calling  in  of  some  person  to 
answer  the  action  that  hath  warranted  the  title  to  uie  tenant  or  defendant 
This  we  still  make  use  of  in  the  form  of  common  recoverie8,(t)  which  are 
grounded  on  a  writ  of  entry;  a  species  of  action  that  we  may  remember 
relies  chiefly  on  the  weakness  of  the  tenant's  title,  who  therefore  vouches 
another  person  to  warrant  it.  If  the  vouchee  appears,  he  is  made  defendant 
instead  of  the  voucher ;  but  if  he  afterwards  makes  default,  recovery  shall 
be  had  against  the  original  defendant,  and  he  shall  recover  over  an  equivalent 
in  value  against  the  deficient  vouchee.  In  assizes,  indeed,  where  the  principal 
question  is,  whether  the  demandant  or  his  ancestors  were  or  were  not  in  pos- 
session till  the  ouster  happened,  and  the  title  of  the  tenant  is  little  (if  at  all) 
discussed,  there  no  voucher  is  allowed ;  but  the  tenant  may  brins  a  writ  of 
warrantia  chartce  against  the  warrantor,  to  compel  him  to  assist  nim  with  a 
good  plea  or  defence,  or  else  to  render  damages  and  the  value  of  the  land,  if 
recovered  against  the  tenant.(A:)  In  many  real  actions  alBO,rZ)  brought  by  oi 
against  an  infant  under  the  age  of  twenty-one  years,  and  also  in  actions  of 
debt  brought  against  him,  as  heir  to  any  deceased  ancestor,  either  party  may 
suggest  the  nonage  of  the  infant,  and  pray  that  the  proceedings  may  be 
deferred  till  his  full  age ;  or  (in  our  legal  phrase)  that  the  infant  may  have  his 
age,  and  that  the  parol  may  aemur,  that  is,  that  the  pleadings  may  be  stayed ; 
and  then  they  shall  not  proceed  till  his  fdll  age,  unless  it  be  apparent  that  ho 
cannot  be  prejudiced  thereby.(?n)  But,  by  the  statutes  of  Westm.  1,  3  Edw.  I. 
c.  46,  and  of  Glocester,  6  Edw.  I.  c.  2,  in  writs  of  entry  sur  disseisin  in  some 
particular  cases,  and  in  actions  ancestrel  brought  by  *an  infant,  the  ri^oAi 
parol  shall  not  demur :  otherwise  he  might  be  deforced  of  his  whole  ^ 
property,  and  even  want  a  maintenance  till  he  came  of  age.  So  likewise  in  a 
writ  of  dower  the  heir  sh^U  not  have  his  age,  for  it  is  necessary  that  the 
widow's  claim  be  immediately  determined,  else  she  may  want  a  present  sub- 
Bi8tence.(n)  Nor  shall  an  infant  patron  have  it  in  a  quare  impedit,{o)  since  the 
law  holds  it  necessary  and  expedient  that  the  church  be  immediately  filled." 

When  these  proceedings  are  over,  the  defendant  must  then  put  in  his  excuse 
or  plea.  Pleas  are  of  two  sorts ;  dilatory  pleas,  and  pleas  to  the  action.  Dilatory 
pleas  are  such  as  tend  merely  to  delay  or  put  off  the  suit,  by  questioning  the 

(*)  Append.  No.  m.  1 6.  (•)  Finch,  L.  800. 

(<)  Book  II.  Append.  No.  Y.  1 2.  («)  1  Roll.  Abr.  187. 

(»)  F.  N.  a  185.  (•)  Ibid.  188. 
(<)  Dyer,  137. 

"  But  DOW  a  defendant  is  not  allowed  oyer  of  the  wrii,  1  B.  ft  P.  646.  3  B.  ft  P.  395 
7  East,  383.  As  to  the  demand  and  giving  of  oyer,  and  the  manner  of  setting  out  deeds, 
&c.  therein,  see  1  Saund.  9,  (1,)  289,  (2.)  2  Saund.  9,  (12,)  (13,)_46,  (7,)  366,  (1,)  405,  (1,) 
410,  (2.)  Tidd,  8th  ed.  635  to  638,  and  Index,  tit.  Oyer.  1  Chitt.  on  PL  369  to  375.— 
Chittt. 

^  And  now,  indeed,  by  statute  11  Geo.  IV.  and  1  W.  IV.  c.  47,  s.  10,  Ihe  parol  sbnl) 
aot  demur  in  any  action. — Ksrr. 
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propriety  of  the  remedy,  rather  than  by  denying  the  injury :  pleas  to  the  action 
are  such  as  dispute  the  very  cause  of  suit.  The  former  cannot  be  pleaded  after 
a  general  imparlance,  which  is  an  acknowledgment  of  the  propriety  of  the 
action.  For  imparlances  are  either  general,  of  which  we  have  before  spoken, 
and  which  are  granted  of  course ;  or  special,  with  a  saving  of  all  exceptions  to 
the  writ  or  count,  which  may  be  granted  by  the  prothonotary ;  or  they  may  bo 
still  more  special,  with  a  saving  of  all  ezceptionfi  whatsoever  which  are  granted 
at  the  discretion  of  the  court.(^) 

1.  Dilatory  pleas  are,"  1.  To  the  jmisdiction  of  the  court :  alleging,  that  it 
ought  not  to  hold  plea  of  this  injury,  it  arising  in  Wales  or  beyond  sea ;  or 
because  the  land  in  question  is  of  antient  demesne,  and  ou^ht  only  to  be  de- 
manded in  the  lord's  court,  &c.  2.  To  the  disability  of  the  plaintiff,  by  reason 
vrhereof  he  is  incapable  to  commence  or  continue  the  suit;  as,  that  he  is  an 
alien  enemy,  outlawed,  excommunicated,  attainted  of  treason  or  felony,  under 
n  prcemunire,  not  in  rerum  natura,  (being  only  a  fictitious  person,)  an  mfant,  a 
♦3021  ^®™®*^^^®^>  ^^  *  monk  professed."  3.  In  abatement j  which  abatement 
-»  is  either  of  the  *writ  or  tho*count,  for  some  defect  in  one  of  them;  as 
by  misnaming  the  defendant,  which  is  called  a  misnomer;  giving  him  a  wrong 
addition,  as  esquire  instead  of  knight;  or  other  want  of  form  in  any  material 
respect."  Or  it  may  be  that  the  plaintiff  is  dead;  for  the  death  of  either 
party  is  at  once  an  abatement  of  the  suit."    And  in  actions  merely  personal, 

(P)  12  Hod.  520. 

"These  pleas  are  not  favored  by  the  courts:  and  they  must  be  filed  within  four  days 
after  the  day  upon  which  the  declaration  is  delivered,  both  days  being  inclusive.  1  T.  R. 
277.    5  T.  R.  210.— Chittt. 

'^  As  to  this  plea,  see  1  Chit,  on  PI.  387,  388.  Whenever  the  subject-matter  of  the 
plea  or  defence  is  that  the  plaintiff  cannot  maintain  any  action  ai  can/  time,  in  respect  of 
the  supposed  cause  of  action,  it  may,  and  usually  should,  be  pleaded  in  bar;  but  matter 
which  merely  defeats  the  present  proceeding  and  does  not  show  that  the  plaintiff  is 
forever  precluded  should  in  general  be  pleaded  in  abatement.  4  T.  R.  227.  Some  mat- 
ters may  be  pleaded  either  in  abatement  or  bar ;  as  outlawry  for  felony,  alien  enemy, 
or  attainder,  Ac.    Bac.  Abr.  Abatement,  N.    Com.  Dig.  Abatement,  K. 

The  defendant  may  also  plead  in  abatement  his  or  her  own  personal  disability ;  as  in 
case  of  coverture,  when  the  husband  ought  to  have  been  joined.  3  T.  R.  627.  Bac.  Abr. 
Abatement,  G. — Chittt. 

"  Pleas  in  abatement  to  the  writ  are  so  termed  rather  from  their  efeets  than  from 
their  being  strictly  such  pleas;  for,  as  oyer  of  the  writ  can  no  longer  be  craved,  no  ob» 
jection  can  be  taken  by  plea  to  matter  which  is  merely  contained  in  the  writ,  3  B.  &  P. 
399.  1  B.  &  P.  j&45.  But  if  the  mistake  in  the  writ  be  carried  also  into  the  declara- 
tion, or,  rather,  if  the  declaration,  which  is  presumed  to  correspond  with  the  writ  or  bill, 
be  incorrect  in  respect  of  some  extrinsic  matter,  it  is  then  open  to  the  defendant  to 
plead  in  abatement  to  the  writ  or  bill,  (I  B.  &  P.  648 ;)  and  as  to  such  pleas,  see  1  Chit, 
on  PI.  390  to  394.  Consequently,  a  misnomer  of  the  defendant,  or  giving  him  a  wrong 
addition,  or  other  want  of  form,  in  the  unit,  unless  it  be  contained  in  the  declaration,  is 
not  now  pleadable  in  abatement.  See  1  Saund.  318,  n.  3.  3  B.  A;  P.  395.  And  the  de- 
fendant, to  take  advantage  of  any  defect  in  the  writ,  should,  in  general,  before  appear- 
ance move  to  set  it  aside  for  irregularity.     1  B.  A;  P.  647.    6  Moore,  168. — Chittt. 

But  now  t}ie  writ  itself  may  be  amended :  and  further  restrictions  have,  by  the  Com- 
mon-Law Procedure  Act,  1852,  been  imposed  on  pleas  in  abatement  in  addition  to 
those  previously  imposed  by  statute  3  &  4  W.  IV.  c.  42.  By  that  statute  (s.  8)  no  plea 
In  abatement  for  the  non-joinder  of  any  person  as  a  co-defendant  shall  be  allowed  unless 
it  shall  be  stated  in  such  plea  that  such  person  is  resident  within  the  jurisdiction  of  the 
court,  and  unless  the  place  of  residence  of  such  person  shall  be  stated  with  certainty 
in  an  affidavit  verifying  the  plea.  And,  by  s.  11,  no  plea  in  abatement  for  a  misnomer 
j)hall  be  allowed  in  any  personal  action ;  but,  in  all  cases  in  which  a  misnomer  would 
but  for  that  act  have  been  pleadable,  the  defendant  may  cause  the  declaration  to  be 
amended  at  the  cost  of  the  plaintiff,  by  inserting  the  right  name  upon  a  judge's  sum- 
mons founded  on  an  affidavit  of  the  right  name.  And,  by  s.  12,  in  all  actions  upon  bilk 
of  exchange  or  promissory  notes  or  other  written  instruments,  the  parties  to  which  are 
designated  by  tne  initials  or  some  contraction  of  the  Christian  or  first  name,  it  is  suffi- 
cient in  every  affidavit  to  hold  to  bail,  and  in  the  process  or  declaration  to  designate 
such  persons  by  the  same  initial  letter  or  contraction  of  the  Christian  or  first  name. — 

llVWART. 

**  But  now,  by  the  Common-Law  Procedure  Act,  1852,  an  action  shall  no  longer  abate 
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arising  ex  delicto,  for  wrongs  actually  done  or  committed  by  the  defendant,  a^ 
trespass,  battery,  and  slander,  the  rede  is  that  actio  personalis  moritur  cum  per- 
sona;(q)  and  it  never  shall  be  revived  either  by  or  against  the  executors  or 
other  representatives.  For  neither  the  executors  of  the  plaintiff  have  received, 
lor  those  of  the  defendant  have  committed,  in  their  own  personal  capacity,  any 
manner  of  wrong  or  injury .^^  But  in  actions  arising  ex  contra^u,  by  breach 
of  promise,  and  the  like,  where  the  right  descends  to  the  representatives  of 
the  plaintiff,  and  those  of  the  defendant  have  assets  to  answer  the  demand, 
though  the  suits  shall  abate  by  the  death  of  the  parties,  yet  they  may  be 
revived  against  or  by  the  executors  :(r)  being  indeed  rather  actions  against  the 
property  than  the  person,  in  which  the  executors  have  now  the  same  interest 
^hat  their  testator  nad  before. 

These  pleas  to  the  jurisdiction,  to  the  disability,  or  in  abatement,  were  for- 
merly very  often  used  as  mere  dilatory  pleas,  without  any  foundation  of  truth, 
and  calculated  only  for  delav ;  but  now,  oy  statute  4  &  5  Anne,  c.  16,  no  dilatory 
plea  is  to  be  admitted  without  affidavit  made  of  the  truth  thereof,  or  some 
probable  matter  shown  to  the  court  to  induce  them  to  believe  it  true."  And 
with  respect  to  the  pleas  themselves,  it  is  a  rule,  that  no  exception  shall  be 
admitted  against  a  declaration  or  writ,  unless  the  defendant  will  in  the  same 
plea  give  the  plaintiff  a  better  3(^)  that  is,  show  him  how  it  might  be  amended, 
that  there  may  not  be  two  objections  upon  the  same  account.  Neither,  by 
statute  8  &  9  W.  III.  c.  31,  shall  any  plea  in  abatement  be  admitted  in  any  suit 
for  partition  of  lands ;  nor  shall  the  same  be  abated  by  reason  of  the  death  of 
an}'  tenant. 

*A11  pleas  to  the  jurisdiction  conclude  to  the  cognizance  of  the  court :  r  *oad 
pra}'ing  ''judgment,  whether  the  court  will  have  further  cognizance  of  *• 
the  suit  :*'  pleas  to  the  disability  conclude  to  the  person )  by  praying  ''judgment, 
if  the  said  A.  the  plaintiff  ought  to  be  answered :"  and  pleas  in  abatement 
(when  the  suit  is  by  original^  conclude  to  the  writ  or  declaration ;  by  praying 
"judgment  of  the  writ,  or  aeclaration,  and  that  the  same  may  be  quashed," 
cassetur,  made  void,  or  abated ;  but,  if  the  action  be  by  bill,  the  plea  must  pray 
"judgment  of  the  bill,"  and  not  of  the  declaration ;  the  bill  being  here  the 
original,  and  the  declaration  only  a  copy  of  the  bill. 

When  these  dilatory  pleas  are  allowed,  the  cause  is  either  dismissed  from  that 
jurisdiction ;  or  the  plaintiff  is  stayed  till  his  disability  be  removed ;  or  he  is 
obliged  to  sue  out  a  new  writ,  by  leave  obtained  from  the  court  :(<)  or  to  amend 
and  new-frame  his  declaration.  But  when  on  the  other  hand  they  are  over- 
ruled as  frivolous,  the  defendant  has  judgment  of  respondeat  ouster,  or  to  answer 
over  in  some  better  manner.    It  is  then  incumbent  on  him  to  plead. 

2.  A  plea  to  the  action;  that  is,  to  answer  to  the  merit.s  of  the  complaint. 
This  is  done  by  confessing  or  denying  it. 

A  confession  of  the  whole  complaint  is  not  very  usual,  for  then  the  defendant 
would  probably  end  the  matter  sooner,  or  not  plead  at  all,  but  suffer  judgment 

(v)  4  Inst  81ft.  (•)  BrowDl.  139. 

(r)  March.  14.  <<)  Co.  Bntr.  271. 

by  the  death  of  either  party,  but  may  be  continued  by  the  legal  representative  of  sole 
plai(Uiff  on  his  entering  (by  leave  of  the  court^  a  suggestion  of  the  plaintiff's  death 
on  the  record ;  or  by  a  surviving  plaintiff  when  the  cause  of  action  survives ;  or  against 
the  legal  representative  of  a  defendant. — Stewart. 

^^  By  statute  3  ft  4  W..  IV.  c.  42,  s.  2,  an  action  of  trespass,  or  trespass  on  the  case, 
may  be  maintained  by  the  executors  or  administrators  of  any  deceased  person  for  in- 
jury to  his  real  estate  in  his  lifetime,  if  such  iixjury  were  committed  within  six  calendar 
months  before  death  and  the  action  brought  within  one  year  after  the  time  of  the 
death ;  and  an  action  of  trespass,  or  trespass  on  the  case,  may  also  be  maintained  against 
executors  or  administrators  for  wrongs  committed  by  the  deceased  to  another's  property, 
rea^  or  personal,  such  injury  having  been  committed  within  six  months  of  the  death 
and  the  action  brought  within  six  months  after  administration  taken.— -Stsw art. 

^  Sham  pleas  are  not  dilatory  pleas  within  the  statute,  and  an  affidavit  is  not  necessary 
in  all  cases :  thus,  a  plea  of  privilege  as  an  attorney  of  the  same  court,  to  be  «ued  by 
Inll,  it  is  supposed  does  not  require  an  affidavit.  3  B.  &  P.  397.  1  Chit,  on  Fl.  401  in 
to  the  form  of  the  affidavit,  see  1  Chit,  on  PL  402.    Tidd,  8th  ed.  693.— Chittt. 
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to  go  by  defUnlt.  Yet  sometimes,  after  tender  and  refusal  of  a  debt,  if  the  cre- 
ditor harasses  his  debtor  with  an  action,  it  then  becomes  necessary  for  the  de- 
fendant to  acknowledge  th^  debt,  and  plead  the  tender;  adding,  that  he  has 
always  been  ready,  tout  temps  prist,  and  still  is  ready,  uncore  prist,  to  discharge 
it :  for  a  tender  by  the  debtor  and  rel^sal  by  the  creditor  will  in  all  cases  dis- 
charge the  costs,(tt^  bat  not  the  debt  itself;  though  in  some  particular  cases  the 
♦3041  ^^®^^^'  ^^"  totally  lose  his  money.(t?)**  *But  frequently  the  defendant 
•J    confesses  one  part  of  the  complaint,  (by  a  cognovit  actionem  in  respect 

(•)lTentr.21.  (•)  litt  {  838.  Co.Litt200. 


^  That  is  to  say,  if  the  only  right  which  A.  has  to  the  money  arise  from  the  ofTer  which 
B.  makes  to  him  of  it,  and  he  once  refuse  to  accept  that  offer,  he  thereby  loses  all  ri^ht, 
and  of  course  can  bring  no  action.  The  case  put  oy  lord  Coke  is,  "  If  A.,  tmihcut  any  loane, 
debt,  or  duHe  preceding  infeoff  B.  of  land,  upon  condition  for  the  payment  of  a  hundred 
pounds  to  B.,  m  nature  of  a  gratuitie  or  gift,  in  that  case  if  he  (A.)  tender  the  hundred 
pounds  to  him  (B.)  according  to  the  condition,  and  he  refuseth  it,  B.  hath  no  remedie 
therefor.''  Here  B.  had  primarily  no  title  to  the  land  or  the  money :  if  he  does  not 
accept  it,  therefore,  when  offered,  no  debt  is  due  to  him,  but  A.  by  the  offer  has  dis- 
charged his  land  from  that  burden  which  he  had  Toluntarily  imposed  on  it.  But  sup- 
posing the  land  to  have  been  mortgaged  by  A.  to  B.  for  money  lent,  which  A.  is  to  repay 
on  a  certain  day,  then  if  the  money  is  duly  tendered  on  the  day  and  reftised,  A.  Bnall 
have  his  land  again,  because  he  has  performed  the  condition ;  but  still  B.  may  bring  an 
action  for  his  money. 

The  plea  of  tender  must  always,  except  in  the  case  above  supposed,  be  accompanied 
by  a  bringing  of  the  sum  tendered  into  court,  or  the  plea  is  a  mere  nullity ;  and  though 
the  plaintiff  denies  that  the  tender  was  made  before  he  commenced  the  action,  or  dis- 
putes the  sufficiency  of  the  sum  tendered,  and  therefore  goes  on  with  the  action,  still  he 
IS  entitled  to  take  that  sum  out  of  court  at  once,  which  the  defendant  by  the  tender  has 
admitted  to  be  his  due.  If,  however,  he  neglects  to  do  so,  and  a  verdict  on  either  point 
should  pass  for  the  defendant,  the  court  will  then  lay  hold  of  the  money  as  a  security 
for  the  defendant's  costs.  Le  Grew  v«.  Cook,  1  B.  &  P.  332.  6ee  also  Birks  tu.  Trippet, 
1  Saund.  Rep.  33,  a.,  note. — Colbridqi. 

As  to  the  form  and  requisites  of  this  plea  in  assumpsit,  see  3  Chit,  on  PI.  4th  ed.  992; 
ill  debt,  id.  955,  and  Lee,  Prac.  Diet.  tit.  "Tender;"  and  as  to  the  payment  of  money  into 
court  on,  see  Tidd,  8th  ed.  Index,  tit.  "Money;"  Lee,  Diet.  tit.  "Payment  of  Money  int^ 
Ck>urt."    As  to  the  replication,  &c.,  see  also  3  Chit,  on  PI.  1151  to  1156,  and  Lee,  Diet,  tit 
•Tender." 

As  questions  relative  to  the  Umder  of  a  debt  or  money  are  of  so  frequent  ocourrenoe, 
ve  will  consider  the  respective  rules  and  decisions  under  the  following  heads:  Ist. 
What  is  a  good  tender.  2d.  In  what  cases  it  may  be  made.  And  Uudy^  the  effect  and 
advantages  gained  by  it,  and  how  these  may  be  superseded. 

1.  What  is  a  Good  Tender. — It  is  a  general  rule,  that,  in  order  to  constitute  a  good  legal 
tender,  the  party  should  not  only  be  ready  to  pay,  and  make  an  actual  offer  of  the  sum 
due,  but  actually  produce  the  same,  unless  such  production  be  dispensed  with  by  the 
express  declaration  of  the  creditor  that  he  will  not  accept  it,  or  by  some  equivalent  act. 
lOEast,  lOL  5£sp.  K.  48.  3  T.  R.  684.  Peake,  C.  N.  P.  88.  I  Cromp.  152.  2M.&S. 
86.  7  Moore,  59.  If  the  plaintiff  do  not  object  to  receive  the  money,  it  is  not  sufficient 
for  the  defendant  to  prove  that  he  had  the  money  with  him  and  held  it  in  a  bag  under 
his  arm :  he  ought  to  have  laid  it  down  for  him.  Id.  ibid.  Bull.  N.  P.  157.  6  JBsp.  46. 
If  A.  says,  "  I  am  not  aware  of  the  exact  balance,  but  if  any  be  due  I  am  ready  to  pay 
it,"  this  is  no  tender.    15  East,  428. 

With  respect  to  the  rwOwre  of  the  money  tendered,  it  should  be  in  the  ounrent  coin  of 
the  realm,  and  not  in  bank-notes;  and  see  the  56  Geo.  III.  o.  68,  s.  II,  by  which  gold 
coin  is  declared  to  be  the  only  legal  tender.  But  a  tender  in  bank-notes  is  good  unless 
particularly  olyected  to  on  that  account  at  the  time.  3  T.  R.  554.  2  B.  ft  P.  526.  So  is 
%  tender  of  foreign  coin  made  current  here  by  royal  proclamation.  5  Rep.  114,  b.  So 
is  a  tender  of  provincia!  bank-notes,  or  a  draft  on  a  banker,  unless  so  objected  to.  Peake 
N.  P.  3d  ed,239.  Tidd,  8th  ed.  187,  n.  f.  It  seems  that  as  any  money  coined  at  the  mint 
upon  which  there  is  the  king's  stamp  is  good,  and  that  all  such  money  is  good  in  pro- 
i)ortion  to  its  value,  without  a  proclamation,  such  money  would  be  a  good  tender.  2 
Salk.  446. 

With  respect  to  the  amffvmt  of  the  sum  tendered,  it  should  in  general  be  an  offer  of  tkt 
tpeeifie  sum  due,  unquaiified  by  amy  circumstance  whatever ;  and  thereiore  tendering  a  larger 
sum,  and  making  cross-demandf,  is  insufficient.  2  D.  ft  R.  305.  A  tender  of  201.  in  bank- 
ao^'CS,  with  a  request  to  pay  over  the  difference  of  fifteen  guineas,  is  not  a  good  tender 
V  to  the  fifteen  guineas,  though  it  would  have  been  otherwise  if  the  tender  nad  been  itt 
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thereof,)  and  traverses  or  denies  the  rest :  in  order  to  avoid  the  expense  of 
carrying  that  part  to  a  formal  trial,  which  he  has  no  ground  to  litigate.  A 
species  of  this  sort  of  confession  is  the  payment  of  money  into  court :(w)  which 

(•)  Btji.  Pract  B«s.  (edit  1667)  201.   2  Keb.  665    Balk.  690. 

guineas.  3  Camp.  70.  1  Gamp.  181.  6  Taunt.  336.  But  a  tender  of  a  larger  sum 
generally  is  good.  5  Rep.  114.  S  T.  R,  6SS;  sed  vide  2  Esp.  711.  And  a  tender  of  a 
brger  sum,  and  asking  change,  is  good,  provided  the  creditor  do  not  object  to  it  on  thai 
account,  but  only  demands  a  larger  sum.  6  Taunt.  336.  Peake  G.  N.  P.  88.  2  Esp.  G. 
711.  3  Camp.  70  ;  and  see  1  Gow.  C.  N.  P.  121.  A  tender  of  a  sum  to  A.,  including 
both  a  debt  due  to  A.,  B.,  and  G.  and  uldo  a  debt  due  to  G.,  is  a  good  tender  of  the  debt 
due  to  the  three,  (3  T.  R.  683 ;)  and  if  several  creditors,  to  whom  money  is  due  in  the 
same  right,  assemble  for  the  purpoeie  of  demanding  payment,  a  tender  of  the  gross  sum, 
which  they  all  refuse  on  account  of  the  insufficiency  of  the  amount,  is  good.  Peake  C. 
88.    2T.  R.  414. 

To  constitute  a  good  tender,  it  must  be  an  unconditional  one  in  payment  of  the  debt; 
and  therefore  where  a  tender  of  payment  was  made,  accompanied  with  a  protestation 
sgainst  the  right  of  the  party  to  receive  it,  it  was  held  insufficient.  3  Esp.  C.  Ul.  So  is 
a  tender  accompanied  with  the  demand  of  a  receipt  in  full,  (5  Esp.  Rep.  48.  2  Camp. 
21 ;  sed  vide  Peake  G.  179.  Stark,  on  Evid.  part  4,  1392,  n.  (g),)  or  upon  condition  that  it 
shall  be  received  as  the  whole  of  the  balance  due,  (4  Camp.  156,)  or  that  a  paiticultur 
document  shall  be  given  up  to  be  cancelled.  2  Camp.  21.  To  constitute  a  good  tender 
of  stock,  the  buyer  must  be  called  on  opening  the  books,  (1  Stra.  533,)  and  the  defendant 
must  do  all  in  his  power  to  make  it  good.     1  Stra.  504. 

With  respect  to  the  time  of  the  tender,  it  should  be  observed  that,  in  order  to  avoid 
the  defendant's  liability  to  damages  for  the  non-performance  of  the  contract,  it  should 
be  made  in  the  very  time  agreed  upon  for  the  performance  of  such  contract:  a  tender 
after  such  time  only  goes  in  mitigation  of  damages  for  the  breach  of  the  contract,  and 
not  even  then  if  the  tender  be  not  made  before  the  writ  sued  out.  7  Taunt.  487.  See 
21  Jac.  I.  c.  16,  s.  5.  It  is  said  to  have  been  decided  by  Buller,  J.,  that  a  tender  on  the 
day  the  bill  is  filed  is  not  available,  there  being  no  fraction  of  a  day,  (Imp.  K.  B.  324:) 
consequently,  if  payment  of  a  bill  has  been  demanded  on  the  day  it  was  due,  and  the 
acceptor  plead  a  subsequent  tender,  it  will  not  avail.  8  East,  168.  5  Taunt.  240.  1  Marsh 
Rep.  36.  1  Saund.  33,  a.,  note  2.  But  that  doctrine  is  not  law ;  and  it  is  no  answer  to  a 
plea  of  tender  that  the  plaintiff  had,  before  the  tender,  instructed  his  attorney  to  sue 
out  the  writ,  and  that  the  attorney  had  applied  before  the  tender  for  the  writ  which  was 
afterwards  sued  out,  (8  T.  R.  629;)  and  if  the  plaintiff  brings  his  action,  and  uiscontinuee 
it  and  commences  another,  a  tender  before  the  latter  action  is  good.  1  Moore,  200.  To 
constitute  a  good  tender  of  stock,  it  should  be  made  on  the  very  day,  (1  Stra.  579;)  and 
at  the  last  part  of  the  day  it  can  be  accepted.  2  id.  777, 832.  Any  party,  being  an  agent 
of  the  debtor,  may  tender  the  money.    2  M.  &.  S.  86. 

With  respect  to  the  persons  to  whom  the  tender  should  be  made,  it  will  suffice  if  it  be 
to  the  creditor  or  any  authorized  agent.  1  Camp.  477.  Tender  to  an  attorney,  author- 
ized to  issue  out  a  writ,  &c.,  is  good.  Dougl.  623.  And  a  tender  to  an  affent  has  been 
held  good  although  the  principal  had  previously  prohibited  the  agent  m)m  receiving 
the  money  if  offered,  the  principal  having  put  his  business  into  the  hands  of  his  at- 
tomev.  5  Taunt.  307.  1  Marsh.  55,  S.  G.  A  bailiff,  who  makes  a  distress,  cannot  dele- 
gate his  authority:  therefore  a  tender  to  his  agent  is  insufficient,  (6  Esp.  95;)  and  a 
tender  to  one  of  several  creditors  is  a  tender  to  all.    3  T.  R.  683. 

2dly.  In  what  Cases  a  Tkndbr  mat  be  made  with  Effect. — In  general,  a  tender  can 
only  be  made  with  effect  in  cases  where  the  demand  is  of  a  liquidated  sum,  or  of  a  sum 
capable  of  liquidation  by  computation.  See  2  Burr.  1120.  Therefore  a  tender  cannot 
be  pleaded  to  an  action  for  general  damages  upon  a  contract,  (1  Vent.  356.  2  Bla.  Rep. 
837.     2  B.  ft  P.  234.    3  B.  &  P.  14:)  or  in  covenant,  unless  for  the  payment  of  money, 

gTauni.  486.  1  Moore,  200,  S.  C.'  5  Mod.  18.  1  Lord  Raym.  566.  12  Mod.  376.  2 
.  Bla.  837 ;)  or  for  a  tort,  (2  Stra.  787,  906.  7  T.  R.  335,)  or  trespass.  2  Wils.  115.  Ii 
cannot  be  pleaded  to  an  action  for  dilapidations,  (8  T.  R.  47.  Stra.  906;)  or  for  not 
repairing,  (2  Salk.  596 ;)  or  against  a  carrier  for  goods  spoiled,  though  the  tender  should 
be  of  the  invoice-price,  (2  B.  &  P.  234;)  or  for  not  delivering  goods  at  a  certain  price  per 
ton,  (3  B.  &  P.  14 ;)  or  in  an  action  for  a  false  return,  (7  T.  R.  335 ;)  or  for  mesne  pronts 
2  Wils.  115.  But  in  assumpsit  against  a  carrier  for  not  delivering  goods,  the  defendant 
having  advertised  that  he  would  not  be  answerable  for  any  goods  beyond  the  value  of 
20/.  unless  they  were  entered  and  paid  for  accordingly,  a  tender  of  the  20/.  would,  it 
•eems,  be  available.  1  H.  Bla.  299.  So  a  tender  may  be  made  with  effect  to  a  demand 
for  navigation  calls.  (7  T.  R.  36.  1  Stra.  142,)  or  in  an  action  for  princiftal  and  interest 
duo  on  bonds  for  payment  of  moneys  by  instalmentSL    3  Burr.  1370.   So  the  penalty  of 
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is  for  the  most  ^art  necessary  npon  pleading  a  tender,  and  is  itself  a  kind  of 
tender  to  the  plaintiff;*  by  paying  into  the  hands  of  the  proper  officer  of  the 

a  bond  may  with  effect  be  tendered.  2  Bla.  1190.  So  the  arrears  of  a  bond  for  40/. 
payable  by  5/.  per  annum.  2  Stra.  814.  So  a  tender  may  with  efiect  be  made  in 
covenant  for  rent,  or  for  the  advanced  rent  of  5/.  per  acre  for  ploughing  meadow- 
grounds.  2  H.  Bla.  837.  7  Taunt.  486.  1  Moore,  200,  S.  C. ;  and  vide  2  Salk.  596.  So 
also  on  a  policy  of  insurance,  (19  Qeo.  II.  c.  37,  s.  7.  2  Taunt.  317 ;)  or  in  debt  for 
penalty  for  exercising  trade  contrary  to  5  £Iis.  c.  4,  (1  Burr.  431 ;)  or  for  penalty  on 
game-laws,  being  actions  popular,  and  not  qui  tarn,  2  H.  Bla.  1052.  2  Stra.  1217. 
where  a  party  has  wrongfully  possessed  himself  of  goods,  no  tender  of  freight  is 
necessary  in  order  to  enable  the  party  to  maintain  the  action.    2  T.  K.  285. 

Justices  of  the  peace,  and  in  like  manner  excise  and  custom-house  officers,  and  sur- 
veyors of  highways,  are  enabled  by  several  statutes  to  tender  amends  for  any  thing 
done  by  them  in  the  execution  of  their  offices.  See  anUf  1  book,  354,  n.  37,  et  uq.  Also 
by  the  21  Jac.  I.  c.  16,  s.  5,  in  case  of  involuntary  trespasses,  tender  of  amends  may  be 
made.    See  anU,  16. 

Lastly,  As  to  ths  Erncr  of  a  TJ^n dbr,  and  the  Advantaobs  acquired  bt  it. — It  should 
in  the  first  place  be  observed  that  the  debtor  is  liable  for  the  non-performance  of  his  con- 
tract if  the  money  be  not  paid  at  the  time  agreed  upon :  the  mere  tendering  the  money 
afterwards  is  not  sufficient  to  discharge  him  from  such  liability ;  it  goes  only  m  mitigation 
qf  damages;  though,  indeed,  if  a  jury  should  find  that  no  damages  were  sustained  by 
reason  of  the  defendant  not  tendering  the  money  at  the  time  agreed  upon,  the  defend- 
ant would  defeat  the  action  by  the  tender  afterwards.  See  iSnlk.  622.  8  East,  168. 
1  Lord  Raym.  254.  7  Taunt.  486.  The  tender  of  money  due  on  a  promissory  note, 
accompanied  with  a  demand  of  the  note,  stops  the  runnins  of  interest.  3  Camp.  296. 
8  East,  168,  4  Leon.  209.  The  tender,  if  pleaded,  admits  tne  contract  and  facts  stated 
in  the  declaration.  3  Taunt.  95.  Feake,  15.  2  T.  B.  275.  4  T.  R.  579.  If,  therefore, 
the  defendant's  liability  is  to  be  disputed,  a  tender  should  not  be  pleaded.  So  if  there 
be  a  special  count,  and  the  defendant  mean  to  denv  it,  the  tender  should  be  pleaded  to 
the  other  counts  only,  (and  see  Tidd,  8th  ed.  676 ;)  and  if  there  be  any  doubt  as  to  the 
sufficiency  of  the  tender,  it  is  not  advisable  to  pl^id  it,  but  more  expedient  to  pay  the 
amount  into  court  upon  the  common  rule ;  for  if  the  defendant  should  not  succeed  in 
provinff  the  tender  he  will  have  to  pay  all  the  costs  of  the  trial ;  whereas,  if  the  money 
be  paid  into  court,  and  the  plaintiff  cannot  prove  more  due,  he  will  be  liable  to  pay  all 
costs  subsequent  to  the  time  of  paying  the  money  into  court.  If  the  sum  tendered  be 
not  sufficient,  and  the  plaintiff  should  succeed  on  the  general  issue,  the  plaintiff  would 
still  be  entitled  to  the  costs  of  the  issue  on  the  plea  of  tender.  5  East,  282.  5  Taunt. 
660.  If  the  defendant  bring  money  into  court  on  a  plea  of  tender,  the  plaintiff  may 
take  it  out,  though  he  deny  the  tender.  1  B.  ft  P.  332.  The  plaintiff,  it  seems,  can 
gain  no  advantage  by  not  taking  the  money  out  of  court;  audit  has  been  said  that  if 
the  plaintiff  will  not  take  the  money,  but  takes  issue  on  the  tender  and  it  is  found 
against  him,  the  defendant  shall  have  it.  1  B.  &  P.  334,  note  a.  Lord  Raym.  642.  2 
Stra.  1027.  If  the  plaintiff  should  succeed  on  the  trial  in  proving  a  larger  sum  to  be 
due  than  that  tendered,  though  that  sum  be  below  40«.,  yet  the  plamtiff  will  be  entitled 
to  costs.  Doug.  448.  But  where  the  debt  originally  was  under  5/.  the  defendant  is,  it 
seems,  entitled  to  the  benefit  of  the  Court  of  Requests'  Act  for  London,  though  he  has 
pleaded  a  tender  (5  M.  &  S.  196)  or  paid  money  into  court.    5  East.  194. 

A  tender  not  being  equivalent  to  payment  itself,  and  only  suspending  the  plaintiff's 
remedy,  (2  T.  R.  27,)  its  effect  may  be  superseded  by  prior  or  a  subsequent  demand  and 
refiisal  to  pay  the  precise  sum  tendered.  1  Camp.  181.  5  B.  &  A.  630.  A  subsequent 
demand  of  a  larger  sum  will  not  suffice,  (id.,)  nor  a  subsequent  demand  accompanied  by 
another  demand  of  another  sum  not  due.  1  Esp.  115.  7  Taunt.  213.  Such  demand 
should  be  made  by  a  person  authorized  to  give  the  debtor  a  discharge.  1  Camp.  478,  n. 
1  Esp.  115.  A  demand  made  by  the  clerk  of  the  plaintiff's  attorney,  who  was  an  entire 
stranger  to  defendant,  is  insufficient.  1  Camp.  478.  A  subsequent  application  to 
one  of  two  joint  debtors,  and  a  refusal,  is  sufficient.  1  Stark.  323.  4  Esp.  93.  Noy,  135. 
Vin.  Abr.  Evid.  T.  b.  97.  Delivering  a  letter  at  defendant's  house  to  a  clerk,  who 
returned  with  an  answer  that  the  debt  should  be  settled,  is  prima  facie  evidence  of  a 
demand.  1  Stark.  323.  A  prior  demand,  and  refusal,  is  an  answer  to  the  plea  of  tender. 
8  East,  168.    1  Saund.  33,  n.  2.    Bull.  N.  P.  156.    1  Camp.  478.— Chittt. 

*  The  allowing  the  defendant  to  pay  money  into  court  was  introduced  for  the  purpose 
of  avoiding  the  hazard  of  proving  a  tender;  and  in  all  cases  where  there  has  been  no  ten- 
der, or  the  tender  cannot  oe  proved,  it  should  not  be  pleaded,  but  the  defendant  should 
merely  pay  the  admitted  claim  into  court.  The  cases  in  which  the  proceeding  is  allowed 
are  similar  to  those  in  which  a  tender  may  be  oleaded,  and  which  will  be  found  suvra^ 
note  (19).  One  case,  however,  should  be  noticed,  vis.,  where  the  goods  have  been  takep 
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court  as  much  as  the  defendant  acknowledges  to  be  due,  together  witli  the  coBt« 
hitherto  incurred,  in  order  to  prevent  the  expense  of  any  further  proceedings. 
This  may  be  done  upon  what  is  called  a  motion;  which  is  an  occasional  apph- 
cation  to  the  court  by  the  parties  or  their  counsel,  in  order  to  obtain  some  rule 
or  order  of  court,  which  becomes  necessary  in  the  progress  of  a  cause ;  and  it 
is  usually  grounded  upon  an  affidavit y  (the  perfect  tense  of  the  verb  affido,)  being 
a  voluntary  oath  before  some  judge  or  officer  of  the  court,  to  evince  the  truth 
of  certain  facts,  upon  which  the  motion  is  grounded :  though  no  such  affidavit 
is  necessary  for  payment  of  money  into  court.^  If,  after  the  money  paid  in, 
the  plaintiff  proceeds  in  his  suit,  it  is  at  his  own  peril :  for,  if  he  does  not  prove 
more  due  than  is  so  paid  into  court,  he  shall  be  non-suited  and  pay  the  defendant 
costs ;  but  he  shall  still  have  the  money  so  paid  in ;  for  that  the  defendant  has 
acknowledged  to  be  his  due."  In  the  French  law  the  rule  of  practice  is  grounded 
upon  principles  somewhat  similar  to  this ;  for  there,  if  a  person  be  sued  for  more 
than  he  owes,  yet  he  loses  his  cause  if  he  doth  not  tender  so  much  as  he  really 
does  owe.(i{7)  To  this  head  may  also  be  referred  the  practice  of  what  is  called 
a  set-off:  whereby  the  defendant  acknowledges  the  justice  of  the  plaintiff's 
demand  on  the  one  hand,  but  on  the  other  sets  up  a  demand  of  his  own,  to 
counterbalance  that  of  the  plaintiff,  either  in  the  whole  or  in  part :  as,  if  the 
plaintiff  sues  for  ten  pounds  due  on  a  note  of  hand,  the  defendant  may  set  off* 
nine  pounds  due  to  himself  for  merchandise  sold  to  the  plaintiff,  and,  in  case  ho 
pleads  such  set-off,  must  pay  the  remaining  balance  into  court.  This  i-^coa^ 
answers  *very  nearly  to  the  compensation  or  stoppage,  of  the  civil  law,(a;)  *■ 
and  depends  on  the  statutes  2  (xeo.  II.  c.  22,  and  8  Geo.  II.  c.  24,  which  enact, 
that  wnere  there  are  mutual  debts  between  the  plaintiff  and  defendant,  one 
debt  may  be  set  against  the  other,  and  either  pleadea  in  bar  or  given  in  evidence 
upon  the  general  issue  at  the  trial ;  which  shall  operate  as  payment,  and  extin- 
guish so  much  of  the  plaintiff's  demand." 

(«)  Sp.  L.  b.  6,  a  4.  (')  Ff.  1%  %  1. 


under  a  mistake  without  any  loss  to  the  owner^  the  court,  upou  motion,  will  stay  the 
proceedings  in  an  action  of  trespass  against  a  public  officer,  upon  the  defendant's  under- 
taking to  restore  them  or  to  pay  their  full  value  with  the  costs  of  the  action.  7  T.  II. 
63. — Chittt. 

**  By  statute  3  &  4  W.  IV.  c.  42,  s.  21,  and  now  by  the  Common-Law  Procedure  Act, 
1852,  the  defendant  in  all  actions  (except  actions  for  assault  and  battery,  and  false  im- 
prisonment, libel,  slander,  malicious  arrest  or  prosecution,  crim.  con.,  or  debauching 
the  plaintiff's  daughter  or  servant)  may,  by  leave  of  the  court  or  a  judge,  pay  into 
court  a  sum  of  money  by  way  of  compensation  or  amends. — Stewart. 

^  The  effect  of  the  payment  of  money  into  court  is  nearly  similar  to  that  of  a  tender. 
See^u/TTo,  note  (19).  Lee's  P.  Diet.  2ded.  1013.  Tidd,  8th  ed.  676.  Thi^  is  the  only  case 
where  a  party  is  bound  by  the  payment  of  money,  (2  T.  R.  645 ;)  and,  though  paid  in  by 
mistake,  the  court  will  not  order  it  to  be  restored  to  defendant,  though  perhaps  in  a 
case  of  fraud  they  would.    2  B.  A  P.  392.— -Chittt. 

'  But  in  such  case  notice  must  be  nven  at  the  time  of  pleading  the  general  issue;  and 
as  to  the  mode  of  setting  off,  see  1  Cnitt.  on  PL  4th  ed.  494  to  497. 

In  some  cases  this  plea  or  notice  is  unnecessary,  as  where  the  defendant's  demand  is 
more  in  the  nature  of  a  deduction  than  a  set-off.  Thus,  a  defendant  is  in  all  cases  entitled 
to  retain  or  claim  by  way  of  deduction  all  just  allowances  or  demands  accruing  to  him, 
or  payments  made  by  him,  in  respect  of  the  same  transaction  or  account  which  forms  the 
flTound  of  action :  this  is  not  a  set-off,  but  rather  a  deduction.  See  1  Bla.  Rep.  651.  4 
curr.  2133,  2221.  And  where  demands  originally  cross,  and  not  arising  out  of  the  same 
transaction,  have  by  subsequent  express  agreement  been  connected  and  stipulated  to  be 
deducted  or  set  off  against  each  other,  the  balance  is  the  debt,  and  the  only  sum  re< 
ooverable  by  suit  without  any  special  plea  of  set-off,  though  it  is  advisable  in  most  cases, 
and  necessary  when  the  action  is  on  a  specialty,  to  plead  it.  5  T.  R.  135.  3  T.  R.  599. 
3  Taunt.  76.  2  Taunt.  170.  In  actions  at  the  suit  of  assignees  of  bankrupts,  a  set-off 
need  not  be  pleaded  or  given  notice  of,  (1  T.  R.  115,  116.  6  T.  R.  58,  59,)  though  the 
practice  is  so  to  plead,  or  give  notice  of  such  set-off. 

It  may  be  important  here  also  to  observe  that  these  acts  were  passed  more  for  the 
benefit  of  the  defendants  than  the  plaintiffs,  and  are  not  imperative;  so  that  a  defendant 
may  have  his  right  to  set  off  and  bring  a  cross-action  for  the  debt  due  to  him  from  the 
plaintiff,  (2  Gamp.  594.    5  Taunt.  148,)  though  he  cannot  safely  arrest.    3  B.  &  Gres. 

213 


805  FBI  V ATE  WRONGS.  [Book  111 

Pleas  that  totally  deny  the  cause  of  complaint  are  either  the  general  issue, 
or  a  special  plea^  in  bar. 

1.  The  general  issue,  or  general  plea,  is  what  traverses,  thv^arts,  and  denies 
at  once  the  whole  declaration ;  without  offering  any  special  matter  whereby  to 
evade  it.    As  in  trespass  either  vi  et  armis,  or  on  the  case,  non  culjpabilis,  not 

139.  And  where  the  defendant  is  not  prepared  at  the  time  the  plaintiff  sues  him  to 
prove  the  set-off,  it  is  best  not  to  avail  himself  of  it,  for  if  the  defendant  should  attempt 
out  not  succeed  on  the  trial  in  proving  the  set-off,  he  could  not  afterwards  sue  for  the 
amount ;  and  a  party  cannot  bring  an  action  for  what  he  has  succeeded  in  setting  off  in 
a  former  suit  against  him ;  though  if  the  set-off  were  more  than  sufficient  to  c«>ver  the 
plaintiff's  demand  in  the  former  action,  the  defendant  therein  might  then  maintain  an 
action  for  the  surplus.  3  Esp.  Rep.  104.  Though  the  defendant  does  not  avail  iiimself 
of  the  set-off,  intending  to  bring  a  cross-action,  the  plaintiff  may  defeat  it  by  taking  a 
verdict  for  the  whole  sum  he  proves  to  be  due  to  him,  subj'^ct  to  be  reduced  tc  fh«  sum 
really  due  on  the  balance  of  accounts,  if  the  defendant  will  afterwards  enter  into  a  rule 
not  to  sue  for  the  debt  intended  to  be  set  off;  or  he  may  take  a  verdict  for  the  smaller 
sum,  with  a  special  endorsement  on  the  postea,  as  a  foundation  for  the  court  to  order  a 
^t^  of  proceedings,  if  an  action  should  be  brought  for  the  amount  of  the  set-off.  1  Gamp. 

The  demand,  as  well  of  the  plaintiff  as  of  the  defendant,  must  be  a  debt  A  set-off  is 
not  allowed  in  an  action  for  uncertain  damages,  whether  in  assumpsit,  covenant,  or  for 
a  tort,  trover,  detinue,  replevin,  or  trespass.  Bull.  N.  P.  181.  3  Gamp.  32\).  4  T.  R. 
512.    1  Bla.  Rep.  394.    2  Bla.  Rep.  910. 

The  only  cases  in  which  a  setroff  is  allowed  are  in  assumpsit,  debt,  and  covenant  for 
the  non-payment  of  money,  and  for  which  an  action  of  debt  or  indebitatus  might  be 
sustained,  (2  Bla.  Rep.  911 ;)  or  where  a  bond  in  a  penalty  is  given  for  seouring  the 
payment  of  money  on  an  annuity,  (2  Burr.  820 ;)  or  at  least  stipulated  damagM.  2  T.  R. 
32.  The  demand  to  be  set  off,  also,  must  not  be  for  unliquidated  dam^es,  although 
incurred  by  a  penalty.  1  Bla.  Rep.  394.  6  T.  R.  488.  1  Taunt.  137.  2  Bmr.  1024.  2 
Bla.  Rep.  910.  1  Taunt.  137.  5  B.  &  A.  92.  3  Gamp.  329.  Peake's  Rep.  41.  6  Taunt. 
162.  1  Marsh.  514,  S.  G.  2  Brod.  &  B.  89.  1  M.  &  S.  499.  5  M.  &  S.  539,  ftc.  See  cases 
in  1  Ghitt.  on  PI.  4th  ed.  486,  487.  'Stark,  on  Evid.  1312,  part  4.  The  defendant's  bring- 
ing an  action  or  obtaining  a  verdict  for  a  debt  is  no  waiver  of  the  right  to  set  off  the  debt. 
2  Burr.  1229.  3  T.  R.  186.  And  a  judgment  mav  be  pleaded  by  way  of  set-off,  though  a 
writ  of  error  be  depending  upon  it,  (3  T.  R.  188,  in  notes ;)  but  not  so  after  plaintiff 
be  taken  in  execution.  5  M.  Jk  S.  103.  The  debt  to  be  set  off  must  be  a  legal  and  nJh 
dating  demand :  an  equitable  debt  will  not  suffice.  See  16  East,  36,  136.  7  East,  173.  A 
demand  barred  by  the  statute  of  limitations  cannot  be  set  off.  2  Stra.  1271.  Peake's 
Rep.  121.  Bull.  N.  P.  180.  An  attorney  cannot  set  off  his  bill  for  business  done  in 
court  unless  he  has  previously,  and  in  a  reasonable  time  to  be  t«xed,  delivered  a  bill 
signed.  1  Esp.  G.  449.  But  it  is  not  necessary  that  a  mouth  should  intervene  between 
the  delivery  of  the  bill  and  the  trial.    Id. 

The  debt  sought  to  be  recovered  and  that  to  be  set' off  must  be  mutual  and  due  in  the 
same  right:  therefore  a  joint  debt  cannot  be  set  off  against  a  separate  demand,  nor  a 
separate  debt  against  a  joint  one,  (2  Taunt.  173.  Montage,  23.  5  M.  &  S.  439,)  unless  it 
be  so  expressly  agreed  between  all  the  parties,  (2  Taunt.  170;)  and  a  debt  on  a  joint  and 
several  bond  of  several  persons  may  be  set  off  to  an  action  brought  by  only  one  of  the 
obligors.  2  T.  R.  32.  A  defendant  sued  for  his  own  debt  may  set  off  a  debt  due  to  him 
as  siirviviDg  partner,  (5  T.  R.  493.  6  T.  R.  582 ;)  and  in  an  action  brought  by  an  osten- 
sible and  a  dormant  partner,  the  defendant  may  set  off  a  debt  due  irom  the  ostensible 
partner  alone.  2  Esp.  G.  469.  7  T.  R.  361,  n.  c,  S.  G.  See  Peake,  197.  12  Ves.  346.  11 
Yes.  27.  Id.  517.  lo  East,  130.  A  debt  due  to  a  man  in  right  of  his  wife  cannot  be  set 
off  in  an  action  against  him  on  his  own  bond.  Bull.  N.  P.  179.  A  debt  due  from  a  wife 
dum  sola  cannot  be  set  off  in  an  action  brought  by  the  husband  alone,  unless  the  defend* 
ant  has  made  himself  individually  liable.  2  Esp.  G.  594.  A  debt  f^m  an  executor  in 
his  own  right  cannot  be  set  off  against  a  debt  to  the  testator,  (3  Atk.  691,)  thoueh  the 
executor  is  residuary  legatee.  Id.  So  a  debt  which  accrued  to  the  defendant  in  the  life 
time  of  the  testator  cannot  be  set  off  against  a  debt  that  accrued  to  the  executor  even  in 
that  character  after  the  testator's  death.    Bull.  N.  P.  180.   Willes,  103,  106. 

Questions  of  difficulty  frequently  arise  in  cases  of  set-off,  where  the  agent  of  a  partt 
deids  as  principal.  The  rule  in  these  cases  is,  that  if  an  agent  dealing  for  a  principal^ 
but  conc^ftling  that  principal,  delivers  goods  in  his  own  name,  the  person  contracting 
with  him  has  a  right  to  consider  him  as  the  principal ;  and  though  the  real  principcJ 
may  appear  and  sue,  yet  the  purchaser  may  in  such  case  set  off  any  claim  he  has  against 
the  agent.  7  T.  R.  360.  1  M.  &  S.  576.  2  Marsh.  501.  Holt,  G.  N.  P.  124.  But  a  debt 
due  from  a  broker  cannot  be  set  off  in  an  action  by  the  principal  against  the  purchaser 
2U 
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guilty  f^y)  in  debt  upon  contract^  nihil  d^>ety  he  owes  nothing;  in  debt  on  bond, 
nan  est  factum,  it  is  not  his  deed ;  on  an  assumpsity  non  assumpsit,  he  made  no  such 
promise.  Or  in  real  actions,  nul  tort,  no  wrong  done ;  nul  disseisin,  no  disseisin ; 
and  in  a  writ  of  right,  the  mise  or  issue  is,  that  the  tenant  has  more  right  tc 
hold  than  the  demandant  has  to  demand.  These  pleas  are  called  the  general 
issue,  because,  by  importing  an  absolute  and  general  denial  of  what  is  alleged 
in  the  declaration,  they  amount  at  once  to  an  issue :  by  whi6h  we  mean  a  fact 
affirmed  on  one  side  and  denied  on  the  other. 

Formerly  the  general  issue  was  seldom  pleaded,  except  when  the  party  meant 
wholly  to  deny  the  charge  alleged  against  him.  But  when  he  meant  to  distin- 
guish away  or  palliate  the  charge,  it  was  always  usual  to  set  forth  the  particular 
tacts  in  what  is  called  a  special  plea  -,  which  was  originally  intended  to  apprize 
the  court  and  the  adverse  party  of  the  nature  and  circumstances  of  the  defence, 
and  to  keep  the  law  and  the  fact  distinct.  And  it  is  an  invariable  rule,  that 
every  defence  which  cannot  be  thus  specially  pleaded  may  be  given  in  r*QAg 
evidence  upon  the  general  issue  at  the  trial.  But  the  science  *of  special  "- 
pleading  having  been  frequently  perverted  to  the  purposes  of  chicane  and  delay, 
the  courts  have  of  late  in  some  instances,  and  the  legislature  in  many  more, 
permitted  the  general  issue  to  be  pleaded,  which  leaves  every  thing  open,  the 
fact,  the  law,  and  the  equity  of  the  case,  and  have  allowed  special  matter  to 
be  given  in  evidence  at  the  trial.  And,  though  it  should  seem  as  if  much  con- 
fusion and  uncertainty  would  follow  from  so  great  a  relaxation  of  the  strictness 
antiently  observed,  yet  experience  has  shown  it  to  be  otherwise;  especially 
with  the  aid  of  a  new  trial,  in  case  either  party  be  unfairly  surprisea  by  the 
other. 

2.  Special  pleas,  in  bar  of  the  plaintiff's  demand,  are  very  varioas,  according 
to  the  circumstances  of  the  defendant's  case.  As,  in  real  actions,  a  general 
release  or  a  fine,  both  of  which  may  destroy  and  bar  the  plaintiff's  title.  Or, 
in  personal  actions,  an  accord,  arbitration,  conditions  performed,  nonage  of  the 
defendant,  or  some  other  fact  which  precludes  the  plaintiff  from  his  action.(2r) 
K  justification  is  likewise  a  special  plea  in  bar;  as  in  actions  of  assault  and 
battery,  son  assault  demesne,  that  it  was  the  plaintiff's  own  ori^nal  assault ;  in 
trespass,  that  the  defendant  did  the  thing  complained  of  in  right  of  some  office 
which  warranted  him  so  to  do ;  or,  in  an  action  of  slander,  that  the  plaintiff  is 
rcvally  as  bad  a  man  as  the  defendant  said  he  was. 

Also  a  man  may  plead  the  statutes  of  limitation(a)  in  bar;**  or  the  time 

(y)  Appendix  No.  IE.  {  4.  (•)  Appendix,  No.  m. }  0.  (•)  See  pages  188, 186. 

)o  recover  the  price  of  goods  sold  by  the  broker,  not  disoloeing  his  name.  2  B.  &  A 
137.  And  if  an  agent  sens  goods  as  his  own,  or  has  a  lien  upon  them,  and  does  not  part 
with  the  goods  unless  the  purchasor  expressly  agrees  to  pay  him,  the  purchasor  in  an 
action  brought  against  him  by  such  agent  for  the  price  of  the  goods  cannot  set  off  a  debt 
due  from  the  owner  to  the  purchasor.  2  Ghitt.  R.  387.  7  T.  R.  359.  But  if  an  agent 
deliver  goods  without  payment,  and  thereby  parts  with  his  lien,  the  purchaser  may,  in 
an  action  by  the  agent,  set  off  a  debt  due  from  the  principal.  7  Taunt.  243.  And  where 
an  auctioneer  had  sold  to  the  defendant  the  goods  of  A.  as  the  goods  of  B.,  it  was  held 
that  this  was  such  a  fraud  that  defendant  might  set  off  a  debt  due  to  him  from  B. 
against  the  price  of  the  goods  of  A.  Id.  ibid.  1  J.  B.  Moore,  178.  As  to  setroff  in 
actions,  by  or  against  assignees  of  bankrupts,  see  1  Chitt.  on  PI.  492  to  494.  Stark,  on 
End.  part  4,  106,  cmie,  2  book,  472,  k.,  (n.)     And  6  Geo.  IV.  o.  16,  |  50.— Chitty. 

^  As  questions  on  the  statute  of  limitations  (21  Jao.  I.  c.  16)  so  frequently  occur,  we 
will  consider  this  subject  more  fully  in  the  following  order,  viz.,  First,  as  to  what  casea 
the  statute  extends,  and  herein  in  what  cases  payment  of  a  debt  may  be  presumed  at 
common  law.  Secondly,  when  the  statute  begins  to  take  effect ;  and  herem  of  the  ex* 
oeptions  contained  in  the  statute.  Thirdly,  what  is  a  good  commencement  of  an  action 
io  take  the  case  out  of  the  statute ;  and.  Lastly,  what  acts  or  admissions  will  revive  the 
claim. 

First.  To  WHAT  Cases  the  Statute  extends. — ^The  statute  does  not  extend  to  actions  of 

account,  or  of  covenant,  or  debt  on  specialty,  or  other  matter  of  a  higher  nature,  but 

only  to  actions  of  debt  upon  a  lending,  or  contract  without  specialty,  or  for  arrearages  of 

rant  reserved  on  parol  leases.    Hut.  109.    1  Saund.  38.    2  Saund.  66.    Tidd,  Pr.  8th  ed. 

15.    It  does  not  extend  to  warrants  of  attorney.    2  Stark.  234.    It  extends  to  bills  of 
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limited  by  certain  acts  of  parliament,  beyond  which  no  plaintiff  can  lay  hia 
cause  of  action.  This,  by  tne  statute  of  32  Hen.  VIII.  c.  z,  in  a  writ  of  right, 
is  siody  years ;  in  assizes,  writs  of  entry,-  or  other  possessory  actions  real,  of  the 
seisin  of  one's  ancestors,  in  lands ;  and  either  of  their  seisin,  or  one's  own,  in 
rents,  suits,  and  services,  fifty  years :  and  in  actions  real  for  lands  grounded 

exchange,  (Carth.  3,)  attorneys'  fees,  (3  Lev.  367»)  and  to  a  demand  for  rent  on  a  parol 
demise.    1  B.  &  A.  625. 

It  does  not  extend  to  debt  on  a  bond,  (Cowp.  109 ;)  but  where  the  bond  has  been  given 
more  than  twenty  years  before  the  commencement  of  the  action,  and  no  interest  has 
been  paid  upon  it,  nor  any  acknowledgment  by  the  obligor  of  the  existence  of  the  debt 
during  that  period,  the  law  will  in  general  presume  it  to  have  been  satisfied,  (6  Mod.  22. 
1  Bla.  Hep.  532.  1  T.  R.  270.  3  P.  Wms.  395,)  particularly  if  the  debt  be  large  and  the 
obligor  has  been  all  along  in  good  circumstances,  (1  T.  R.  271 ;)  and  in  some  cases,  where 
a  bond  has  been  given  and  interest  paid  on  it  within  twenty  years,  the  law  will  presume 
it  to  have  been  satisfied ;  as  where  it  has  been  given  eighteen  or  nineteen  years,  and  in 
the  mean  time  an  account  has  been  settled  between  the  parties  without  taking  any  no- 
tice of  the  demand,  (1  Burr.  434.  1  T.  R.  271 ;)  but  in  such  case  the  presumption  must 
be  fortified  by  evidence  of  some  auxiliary  circumstances.  Cowp.  214.  1  T.  R.  271.  1 
Gamp.  27.  After  a  considerable  length  of  time,  slight  evidence  is  sufficient.  1  T.  R.  271 ; 
and  see  Tidd,  8th  ed.  17,  18.  In  asaumptit,  though  the  statute  be  not  pleaded,  the  jury 
may  presume,  from  the  length  of  time  and  other  circumstances,  that  die  debt  has  been 
satisfied.  2  Stark.  C.  N.  P.  497 ;  and  see  5  £sp.  52.  3  Gamp.  13.  1  Taunt.  572;  sed vide 
1  D.  &  R.  16. 

This  presumption  may  be  repelled  by  proof  of  the  recent  admission  of  the  debt,  or  of 
the  payment  of  interest  on  the  bond  within  twenty  years,  (1  T.  R.  270;)  or  that  the 
obligee  h^  resided  abroad  for  the  last  twenty  years,  (1  Stark.  101 ;  sed  vide  1  D.  A  R. 
16 ;)  or  that  the  obligor  was  in  insolvent  circumstances,  and  had  not  the  means  of  pay- 
ment, (19  Ves.  196.  Cowp.  109.  1  Stark.  101;)  or  that  the  demand  was  trifling,  (Cowp. 
214;)  or  other  circumstances,  explaining  satisfactorily  why  an  earlier  demand  has  not 
been  made.  1  Stark.  101.  The  nuctuation  of  credit,  together  with  the  circumstance  of 
the  security  remaining  with  the  obligee,  is  of  great  weight  to  rebut  presumption  of  pay- 
ment thereof,  (19  Ves.  199.  1  Stark.  374;)  an  endorsement  by  the  obligee,  purporting 
that  part  of  the  principal  sum  has  been  received,  if  made  after  the  presumption  of 
payment  has  arisen,  is  inadmissible.  2  Stra.  827.  2  Ves.  42 ;  sed  vide  1  Barnard,  432. 
And  further,  if  the  defendant  produce  direct  evidence  of  the  payment  of  the  principal 
ftum  and  interest  at  a  certain  time  within  twenty  years,  the  pUuntifif  will  not  be  allowed 
to  encounter  that  evidence  by  an  endorsement  in  the  handwriting  of  the  obligee,  pur- 
porting that  interest  was  paid  at  a  subsequent  time.    2  Gamp.  322. 

Secondly.  Waen  the  Statute  begins  to  take  £ffect. — It  does  not  do  so  till  the  cause 
of  action  is  complete  and  the  party  is  capable  of  suing  on  it.  Cro.  Car.  139.  1  Lev.  48. 
Salk.  442.  1  Bla.  Rep.  354.  No  action  lies  against  a  consignee  of  ffoods  for  sale,  for  not 
accounting  and  returning  the  goods  undisposed  of  until  demand ;  and  therefore  the 
statute  does  not  begin  to  run  until  the  time  when  demand  is  made.  1  Taunt.  572.  .  The 
statute  begins  to  operate  only  from  the  time  when  a  bill  of  exchange  or  promissory  note, 
Ac,  is  due,  and  not  from  the  date,  (1  H.  B.  631.  5  B.  &  A.  212;)  and  no  debt  accrues  on 
a  bill  payable  at  eight  until  it  be  presented  for  payment.  2  Taunt.  323.  The  statute  of 
limitations  besins  to  run  from  the  date  of  a  note  payable  on  demand.  I  Ves.  344.  2 
Selw.  4th  ed.  131,  339.  Cro.  Eliz.  548;  and  see  Chitty  on  Bills,  6th  ed.  373;  eed  qware,  see 
Hard.  36.  14  East,  500.  1  Taunt.  575,  576.  Sir  W.  Jones,  194.  12  Mod.  444.  15  Vea. 
487.  Where  a  payee  of  a  bill  of  exchange  was  dead  at  the  time  the  bill  became  due,  it 
was  held  that  the  statute  did  not  begin  to  run  until  letters  of  administration  were  taken 
out,  (5  B.  &  A.  212.  Skin.  555;)  but  where  the  cause  of  action  is  complete  in  the  life- 
time  of  the  testator,  then  the  statute  begins  to  run  from  that  time,  and  not  from  the 
granting  of  the  probate.  Willes,  27.  Where  a  breach  of  a  oontraot  is  attended  with 
special  damage,  the  statute  runs  from  the  time  of  the  breach,  which  is  the  gist  of  the 
action,  and  not  from  the  time  it  was  discovered  (3  B.  k  A.  628,  288.  4  Moore,  508.  2 
Brod.  ft  B.  73,  S.  C.)  or  the  damage  arose.  5  B.  A;  A.  204.  If  there  is  mutual  credit  be- 
tween two  parties,  though  the  items  on  both  sides  are  above  six  years  old,  with  the 
exception  of  one  item  on  each  side,  which  are  just  within  the  period,  this  is  sufficient  to 
take  the  whole  out  of  the  statute ;  for  every  new  item  and  credit  in  an  account  siven  by 
one  party  to  the  other  is  an  admission  of  there  being  some  unsettled  account  between 
them.  6  T.  R.  189.  2  Saund.  127,  a.,  n.  (6).  But  where  all  the  items  are  on  one  side^ 
90  that  the  account  is  not  mutual,  as,  for  instance,  in  an  account  between  a  tradesman 
%nd  his  customer,  the  last  item  which  happens  to  be  within  six  years  will  not  draw  after 
it  those  which  are  of  a  longer  standing.    Bull.  N.  P.  149. 
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upon  one's  own  seisin  or  possession,  snch  possession  mast  have  been  within 
tMrty  years.  By  statute  1  Mar.  st.  2,  e.  5,  this  limitation  does  not  extend  to 
*any  suit  for  advowsons,  upon  reasons  given  in  a  former  chapter.(ft)  But  p  ^^^^^ 
by  the  statute  21  Jac.  I.  c.  %  a  time  of  limitation  was  extended  to  the    ^ 

(»)  See  page  260. 

The  exception  in  the  statute  respecting  merchants'  accounts  extends  only  to  thoee 
cases  where  there  are  mutual  and  reciprocal  accounts  and  demands  between  two  persons. 
and  where  such  a^oounts  are  current  and  open»  and  not  to  accounts  staled  between 
them,  (2  Ves.  400.  BuU.  N.  P.  149.  Sir  W.  Jones,  401.  1  Sid.  465  1  Ventr.  89;)  for  no 
other  actions  are  excepted  but  actions  of  account.  Garth.  226.  i  Show.  341,  S.  C.  2 
Saund.  127,  a.  2  Mod.  312,  and  1  Mod.  70.  1  Lev.  298.  4  Mod.  105.  Peake,  121.  1 
Vem.  456.  2  Vem.  276.  It  has  been  considered  that  by  the  effect  of  the  above 
exception  there  can  be  no  limitation  to  a  merchant's  open  and  unsettled  account.  This 
opinion,  however,'  appears  erroneous ;  and  if  there  is  no  item  in  the  account  or  acknow- 
ledgment of  the  debt  within  six  years,  the  statute  will  take  effect ;  but,  as  we  have  before 
seen,  if  even  the  last  item  of  the  account  is  within  six  years,  that  preserves  all  the  pre- 
ceding items  of  debt  and  credit  from  the  operation  of  the  statute,  ^6  Ves.  580.  15  Ves. 
198.  18  Ves.  286.  2  Ves.  200,  ace. ;  9ed  vide  opinion  of  lord  Hardwicke  mentioned  in  19 
Ves.  185.  6  T.  B.  189,  192,  eoni, ;)  and  from  these  decisions  it  appears  that  merchants' 
accoimts  stand  not  upon  better  grounds  in  regard  to  the  statute  than  other  parties.  The 
exception  extends  to  all  merchants,  as  well  inland  as  to  those  trading  beyond  sea, 
(Peake,  C.  N.  P.  121.  2  Saund.  127.  B.  ace.  Chanc.  Ca.  152,  £on/.;)  and  the  effect  of  the 
exception  has  also  been  extended  to  other  tradesmen  and  persons  having  mutual  deal- 
ings. 6  T.  R.  189.  Peake,  N.  P.  127,  overruling ;  sed  vide  1  Mod.  270,  cant.  But  in  all 
these  cases  the  accounts  must  be  mutual,  together  with  reciprocal  demands  on  each  ride, 
and  not,  as  in  the  case  of  a  tradesman  and  his  customer,  where  the  items  of  credit  are 
all  on  one  side.    Bull.  N.  P.  149. 

The  exception  in  the  act  respecting  infants,  &c,  only  extends  to  plaintiffs,  (Garth.  1  )6, 
226.  6  Show.  99.  Salk.  420.  2  Stra.  836;)  but,  by  4  &  5  Anne,  o.  16,  s.  19,  it  is  extended 
to  defendants  beyond  seas  at  the  time  of  the  cause  of  action  accruing.  If  the  plaintiff 
be  in  England  when  the  cause  of  action  accrues,  though  he  afterwards  go  abroad,  the 
time  of  limitation  begins  to  run  from  the  accruing  of  the  action,  (1  Wils.  134;)  and  so 
though  one  of  several  plaintiffs  be  abroad  when  the  cause  of  action  accrues.  4  T.  R.  516. 
It  extends  to  persons  absent  in  Scotland,  (1  Bla.  R.  286.  1  D.  &  R.  16,)  and  the  plaintiff, 
though  absent  there,  must  sue  within  the  limited  time ;  but  it  does  not  extend  to  persons 
in  Irehuid,  (1  Show.  91,)  the  latter  being  considered  as  beyond  the  sea,  within  the  mean- 
ing of  the  above  provision.  Foreigners  living  beyond  the  sea  have  the  same  advantage 
of  the  proviso  as  natives  residing  here.  2  Bla.  R.  723.  3  Wile.  145,  S.  G.  Though  the 
demand  be  on  a  bill  of  exchange,  the  plaintiff's  absence  bevond  sea  saves  the  statute 
Strange,  836.  Where  the  cause  of  action  accrues  within  the  jurisdiction  of  the  supreme 
court  at  Bengal,  whilst  the  parties  are  resident  there,  the  statute  of  limitations,  as  far  as 
respects  a^suit  in  this  country,  begins  to  run  only  from  the  time  of  their  concurrent 
presence  here.    13  East,  439. 

When  once  the  statute  has  begun  to  run,  nothing  stops  its  course ;  as  where  a  tenant 
in  tail  leaves  two  sons  infants,  and  the  eldest,  having  attained  the  age  of  twenty-one, 
dies  without  issue,  the  statute  begins  to  run  against  his  brother,  though  a  minor.  4 
Taunt.  826.    And  see  the  cases  (1  WiLs.  134.   4  T.  R.  516)  just  cited. 

Thirdly,  What  is  a  Good  GoMHiNcitirBNT  of  an  Action  to  takb  thx  Gask  out  of  thx 
Statute.    See  Tidd,  8th  ed.  24,  25.  144,  152,  161. 

If  the  plaintiff,  having  commenced  a  suit  in  due  time,  die,  or,  being  a  feme-sole  at 
the  commencement  of  the  action,  marry,  the  representative  in  the  one  case,  or  husband 
and  wife  in  the  other,  if  they  commence  a  new  action  within  a  reasonable  time  after- 
wards, it  will  suffice.  See  Willes,  259,  N.  £.  2  Salk.  425.  Bull.  N.  P.  150.  A  year 
seems  to  be  a  reasonable  time  within  this  rule,  (1  Lord  Raym.  434.  1  Lutw.  256,  S.  G. 
2  Stra.  907.  Gro.  Gar.  294;  sed  vide  1  Lord  Raym.  283.  1  Salk.  393,  S.  G.:)  at  all  events, 
half  a  year  would  be.    Gowp.  738,  740. 

Lastly,  What  Acts  or  Admissions  will  retiye  the  Glaim. — ^The  object  of  this  statute 
was  to  protect  individuals  against  forgotten  claims  of  so  obsolete  a  nature  that  the  evi- 
dence relating  to  the  contract  might  probably  be  no  longer  to  be  found,  and  thereby 
might  lead  to  perjury.  It  proceeds,  also,  upon  the  supposition  that  the  debtor  has  paid 
but  after  a  lapse  of  time  may  have  lost  his  voucher.  See  5  M.  &  S.  76,  per  Bayley,  J.  3 
B.  A  A.  142,  per  Abbott,  J.  In  cases,  therefore,  where  there  is  an  acknowledgment  of 
the  debtor  or  contractor  to  prove  the  existence  of  the  debt  or  obligation,  or  an  express 
promise  to  pay  or  perform  the  same,  the  statute  will  not  operate  to  protect  him  not- 
withstanding the  lapse  of  six  years  or  more  since  the  cause  of  the  action  may  have 
accrued.    But  if  a  cause  of  action  arising  from  the  breach  of  a  contract  to  do  an  act  at 
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case  of  the  king;  viz.,  sixty  years  precedent  to  19  Feb.  1623 ;(c)  but,  this  bA- 
coming  ineffectual  by  efflux  of  time^  the  same  date  of  limitation  was  fixed  by 
statute  9  Geo.  lU.  c.  16,  to  commence  and  be  reckoned  backwards,  from  the 
time  of  bringing  any  suit  or  other  process,  to  recover  the  thing  in  question;  so 

(«)  lust.  189L 

a  specific  time  be  once  barred  by  the  statute,  a  subsequent  acknowledgment  by  the 
party  that  he  broke  the  contract  will  not,  it  seems,  take  the  case  out  of  the  statute,  (2 
Gamp.  160 ;  and  see  Peake's  Kvid.  205.  5  Moore,  105.  2  B.  A  0.  372,  S.  0.  5  B.  &  A. 
204.  3  B.  &  A.  288 ;)  and  a  subsequent  acknowledgment  of  a  trespass  will  not  take  the 
case  out  of  the  act.  1  B.  <Sb  A.  92.  2  Chit.  Bep.  249,  8.  C.  The  sufficiency  of  an  ao- 
knowledgment  to  take  the  case  out  of  the  statute  will  be  considered,  ^O,  where  it 
directly  acknowledges  the  debt;  secondly ^  where  it  acknowledges  the  debt  haying  existed, 
but  is  accompanied  by  a  declaration  of  its  being  discharged ;  and  thirdly,  with  reference 
to  the  party  making  the  admission. 

In  the  Jirst  case,  the  slightest  acknowledgment  has  been  held  sufficient,  (2  Burr.  1099. 
Bull.  N.  P.  149.  Cowp.  548 ;)  as  where  the  debtor  exclaimed  to  the  plaintiff,  '*  What  an 
extravagant  bill  you  have  delivered  me  V*  Peake  N.  P.  93.  So,  where  the  defendant 
met  a  man  in  a  £Eur  and  said  that  he  went  there  to  avoid  the  plaintiff,  to  whom  he  wa^ 
indebted,  this  was  held  to  save  the  statute.  Loft.  86.  In  an  action  by  an  administm- 
tor,  an  agreement  for  a  compromise  executed  between  intestate  and  defendant,  wherein 
the  existence  of  the  debt  sued  for  was  admitted,  was  deemed  sufficient  to  take  the  case 
out  of  the  statute.  9  Price,  122.  It  is  sufficient  to  prove  that,  a  demand  being  made  by 
a  seaman  on  the  owner  of  a  ship  for  wages  which  had  accrued  during  an  embargo,  he 
said,  '*  if  others  paid,  he  should  do  the  same."  4  Camp.  185.  A  promise,  "  if  there 
should  be  any  mistake  it  should  be  rectified,''  referring  to  payments  actually  made,  is 
sufficient.  2  B.  &  0.  149.  3.  D.  &  B.  522,  ^.C,\sed  quart.  And  it  makes  no  differenoe 
whether  the  acknowledgment  be  accompanied  with  a  promise  or  refusal  to  pay :  a  bare 
acknowledgment  is  su^ient.  16  East,  420.  2  Burr.  1099.  5  M.  &  S.  75.  2  B.  &  Ores. 
154.  The  construction  of  an  ambiguous  letter  or  declaration  of  a  defendant  on  being 
served  with  a  writ  or  requested  to  pay  a  debt,  neither  admitting  or  denying  it,,  is  strong 
intimation  that  it  is  an  acknowledgment ;  since  if  the  defendant  knew  he  owed  nothing 
he  would  have  declared  so.  2  T.  R.  760.  1  Bing.  266.  A  conditional  promise  to  pay 
when  able,  or  by  instalments,  &c.,  is  sufficient,  without  proof  of  ability  or  waiting  till 
instahnent  become  due.  16  East,  420.  2  Stark.  98,  99.  5  M.  &  8.  75  ;  am?  tn^fe  3  D.  Jk  R. 
267.  Where  the  original  agreement  is  in  writing,  in  order  to  take  the  case  out  of  the 
statute  of  frauds,  a  subsequent  promise,  or  admission  of  the  liability  to  perform  such 
agreement  need  not  be  in  writing  to  take  the  case  out  of  the  statute  of  limitations.  I 
B.  &  A.  690.  An  acknowledgment  after  action  brought  is  good.  Selw.  N.  P.  tit.  Limi- 
tations. Burr.  1099.  The  a^Lmission  to  a  third  person  is  sufficient.  3  B.  &  A.  141. 
Loft.  86.    2B.  &C.  154. 

On  the  other  hand,  where  the  defendant  said,  "  The  testator  always  promised  not  to 
distress  me,"  this  was  held  no  evidence  of  a  promise  to  the  testator  to  take  the  case 
out  of  the  statute,  (6  Taunt.  210 ;)  so  a  declaration,  "I  cannot  afford  to  pay  my  new 
debts,  much  more  my  old  ones,"  is  insufficient,  (4  D.  k  R.  179 ;)  and  so  where,  in  as- 
sumpsit by  an  attorney  to  recover  his  charges  relative  to  the  grant  of  an  annuity* 
evidence  that  the  defendant  said  *<  he  thought  it  had  been  settled  when  the  annuity 
was  granted,  but  that  he  had  been  in  so  much  trouble  since  that  he  could  not  recollect 
any  thing  about  it,"  is  not  a  sufficient  acknowledgment  of  the  debt  to  save  the  statute, 
notwithstanding  proof  that  plaintifi''s  bill  was  not  paid  when  the  annuity  was  granted. 
1  J.  B.  Moore,  3&.  7  Taunt.  608,  S.  C.  The  referring  plaintiff  to  the  defendant's 
attorney,  who,  he  added,  was  in  possession  of  his  determination  and  abihty,  is  not  an 


plaintiff  when  he  should  be  able  to  satisfy  him  respecti 

tne  misunderstanding  which  had  occurred  between  them,"  this  was  holden  not  suf- 
ficient to  take  the  case  out  of  the  statute.  Holt,  C.  N.  P.  380 ;  and  see  4  Esp.  184.  5 
£sp.  81.  A  declaration,  *'  I  will  see  my  attorney  and  tell  him  to  do  what  is  right,"  is 
insufficient.  3  D.  &  R.  267.  Payment  of  money  into  court  on  a  special  count  will 
not  save  the  operation  of  the  statute,  (3  B.  &  C.  10.  4  D.  A  R.  632,  S.  C. :)  it  only  ad- 
mits the  debt  to  the  amount  paid  in.    Id.  Bunb.  100. 

In  the  ucond  place,  where  the  defendant  makes  no  express  acknowledgment  of  the 
debt,  but  says  he  is  not  liable,  because  it  is  more  than  six  years  since,  this  will  not  take 
the  oise  out  of  the  statute.  3  Taunt.  380.  5  Esp.  81.  4M.  JkS.  457.  5  Price,  636.  But 
an  acknowledgment  that  the  defendant  had  been  liable,  but  was  not  at  the  time  of  ao* 
knowledgment,  because  the  demand  was  out  of  date,  and.  that  he  would  not  then  pay* 
is  U  was  not  then  due,  takes  the  case  out  of  the  act.    16  East,  420.    2  Stark.  98,  99 
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that  a  possession  for  sixty  years  is  now  a  bar  even  against  the  prerogative,  in 
derogation  of  the  antient  maxim  '' nullum  tempus  occurrit  regi.  By  another 
statute,  21  Jac.  I.  c.  16,  twenty  years  is  the  time  of  limitation  in  any  writ  of 
formedon ;  and,  by  a  consequence,  twenty  years  is  also  the  limitation  in  svery 
action  of  ejectment;  for  no  ejectment  can  be  brought  unless  where  the  lessor 
of  the  plaintiff  is  entitled  to  enter  on  the  lands,((2)  and  by  the  statute  21  Jac. 

{*)  Soe  page  20«. 

If  a  debtor  admit  that  he  was  once  liable,  but  that  he  was  discharged  by  a  particular 
mode  of  performance,  to  which  he  with  precision  referred  himself,  and  where  he  has 
designated  that  time  and  mode  of  performance  so  strictly  that  he  can  say  it  is  impossible 
it  had  been  discharged  in  any  other  mode,  there  the  courts  have  said,  that  if  the  plain- 
tiff can  disprove  that  mode,  he  lets'  himself  in  to  recover,  by  striking  from  under  the 
defendant  the  only  ground  on  which  he  professes  to  rely.  7  Taunt.  608.  4  B.  &  A.  568. 
1  Salk.  29.  Cowp.  548.  Peake,  N.  P.  G.  93.  So  where  a  party  acknowledges  but  refuses 
to  pay  the  debt,  relying  on  the  deficiency  of  his  legal  liability  to  pay,  this  wiU  take  the  case 
out  of  the  statute,  upon  proof  of  liabiUty.  5  M.  &  S.  75.  6  Rep.  66.  But  a  qualified  admission 
by  a  party  who  relies  on  an  objection  which  would  at  any  time  have  been  a  good  defence 
to  the  action  does  not  take  the  case  out  of  the  statute,  as  if  the  defendant  had  said,  "  If 
you  had  presented  the  protest  the  same  as  the  rest,  it  would  have  been  paid:  I  had  then 
funds  in  the  acceptor's  hands,''  (1  Stark.  7 ;  see  3  £sp.  N.  P.  C.  155.  2  Gamp.  161.  2  B. 
&  A.  759.  4  B.  &  A.  568.  4  East,  599,  and  cases  there  cited:)  this  was  held  no  sufficient 
acknowledgment.  Where  the  defendant, — an  executor, — ^who  was  sued  for  money  had 
and  received  from  his  testator,  was  proved  to  have  said,  **  I  acknowledge  the  receipt  of 
the  money,  but  the  testatrix  gave  it  me,"  it  was  held  insufficient,  (Bull.  N.  P.  148;)  and 
so  where  the  defendant,  on  being  applied  to  for  payment  of  a  debt,  said,  **  You  owe  me 
more  money:  I  have  a  set-off  against  it."  2  B.  &  A.  759.  Where  a  party,  on  being  asked 
for  the  payment  of  his  attorney's  bill,  admitted  that  there  had  been  such  a  bill,  but 
stated  that  it  had  been  paid  to  the  deceased  partner  of  the  attorney,  who  had  retained 
the  amount  out  of  the  floating  balance  in  his  hands,  it  seems  that,  in  order  to  take  the 
case  out  of  the  statute,  evidence  is  inadmissible  to  show  that  the  bill  had  never,  in  £BK$t, 
been  paid  in  this  manner.  4  B.  &  A.  568.  In  all  cases,  unless  the  defendant  actually 
acknowledge  that  the  debt  or  obligation  did  originally  exist,  the  statute  will  not  be 
avoided.    4  Maule  &  S.  457.    2  Gamp.  160. 

In  the  tJUrd  case,  with  respect  to  the  party  from  whom  the  acknowledgment  should 
oome  to  render  it  sufficient,  an  acknowledgment  by  an  agent  or  servant  intrusted  by 
the  defendant  to  transact  his  business  for  him  will  suffice,  (5  £sp.  145;)  and  so  will  the 
admission  of  the  wife  who  was  accustomed  to  conduct  her  husband's  business.  Holt's 
Ga.  Ni.  Pri.  591.  In  an  action  against  a  husband  for  goods  supplied  to  his  wife  for  her 
accommodation  while  he  occasionally  visited  her,  a  letter  written  by  the  wife,  acknow* 
ledging  the  debt  within  six  years,  is  admissible  evidence  to  take  the  case  out  of  the 
statute.  I  Gamp.  394 ;  and  see  2  £sp.  N.  P.  G.  511.  5  Esp.  N.  P.  G.  145.  If  a  demand  is 
0¥ring  from  two  parties,  an  acknowledgment  by  one  will  avoid  the  statute.  4  T.  R.  516. 
So  an  acknowledgment  by  one  of  several  makers  of  a  joint  and  several  promissory-note 
will  take  the  case  out  of  the  statute,  as  against  any  one  of  the  other  makers,  in  a  sepa- 
rate action  on  the  note  against  him,  (Doug.  652:)  and  this  though  against  a  surety,  (2 
Bingh.  306 ;)  and  in  an  action  against  A.  on  the  Joint  and  several  promissory-note  of 
himself  and  B.  to  take  case  out  of  the  statute,  it  is  enough  to  give  in  evidence  a  letter 
written  by  A.  to  B.  within  six  yesrs,  desiring  him  to  settle  the  debt.  3  Gamp.  32;  and 
see  II  East,  585.  I  Stark.  81.  But  the  acknowledgment  of  one  partner  to  bind  the 
other  must  in  such  case  be  clear  and  explicit;  and  therefore  it  is  not  sufficient  in  order 
to  take  a  case  out  of  the  statute,  in  an  action  on  a  promissory-note,  to  show  a  payment 
by  a  joint  maker  of  a  note  to  the  payee  within  six  years,  so  as  to  throw  it  upon  the 
defendant,  to  show  that  the  payment  was  not  made  on  account  of  the  note.  I  Stark* 
488.  It  has  been  held  that  when,  one  of  two  drawers  of  a  joint  and  several  promissory- 
note  having  become  bankrupt,  the  payee  received  a  dividend  under  the  commission  on 
account  of  the  note,  this  will  prevent  the  other  drawer  from  availing  himself  of  the 
statute  in  an  action  brought  against  him  for  the  remainder  of  the  money  due  on  the 
note,  the  dividend  having  been  received  within  six  years  before  the  action  brought.  2 
H.  Bla.  340.  But  in  a  more  recent  case,  where  one  of  two  joint  drawers  of  a  bill  of 
exchange  became  bankrupt,  and  under  his  commiBsion  the  endorsees  proved  a  debt 
(beyond  the  amount  of  the  bill)  for  goods  sold,  &c.,  and  they  exhibitea  the  bill  sa  a 
security,  they  then  held  for  their  debt,  and  afterwards  received  a  dividend :  it  was  held 
that  in  an  action  by  the  endorsees  of  the  bill  against  the  solvent  partner,  the  statute  of 
limitations  was  a  good  defence,  although  the  dividend  had  been  paid  by  the  assignees 
of  the  bankrupt  partner  within  six  vears.  I  B.  &  A.  463 ;  and  see  1  B.  &  G.  248.  2  D.  A 
it.  363.  S.  G.    So  where  A.  &  B.  mode  a  joint  and  several  promissory-note,  and  A.  died» 
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I.  c.  26,  no  entry  can  be  made  by  any  man,  nnlesB  within  twenty  years  after  his 
right  shall  accrue.*  Also  all  actions  of  trespass,  (quare  clausum  f regit,  or  other- 
wise,) detinue,  trover,  replevin,  account,  ana  case,  (except  upon  accounts  be- 
tween merchants,)  debt  on  simple  contract,  or  for  arrears  of  rent,  are  limited 

and  ten  years  after  his  death  B.  paid  interest  on  the  note,  it  was  holden,  in  an  action 
thereon  against  the  executors  of  A.,  that  the  payment  of  interest  by  B.  did  not  take  the 
case  out  of  the  statute,  so  as  to  make  the  executors  liable.  2  B.  A;  C.  23.  3  D.  &  R.  200, 
S.  C.  An  acknowledgment  by  an  accommodation  acceptor,  within  six  years,  of  his  lia- 
bility to  the  payee,  is  not  sumcient  to  take  the  case  out  of  the  statute  for  the  drawer. 
3  Stark.  186. 

It  is  enacted,  by  9  Geo.  IV.  c.  14,  that  in  actions  of  debt  or  upon  the  case,  grounded 
upon  any  simple  contract,  no  acknowledgments  or  promise  by  words  only  should  be 
deemed  sufficient  evidence  of  a  new  or  continuing  contract,  whereby  to  take  any  case 
out  of  the  operation  of  the  enactments  of  the  statutes  of  limitations,  or  to  deprive  any 
party  of  the  benefit  thereof,  unless  such  acknowledgment  or  promise  shall  be  made  or 
contained  by  or  in  some  writing  to  be  signed  by  the  party  chargeable  thereby.  And 
that  where  there  shall  be  two  or  more  joint  contractors,  or  executors  or  administrators 
of  any  contractor,  no  such  joint  contractor,  executor,  or  administrator  shall  lose  the 
l)enent  of  the  said  enactments,  or  either  of  them,  so  as  to  be  chargeable  in  respect  or 
by  reason  only  of  any  written  acknowledgment  or  promise  made  and  signed  by  any 
other  or  others  of  them.  The  act  not  to  alter  the  effect  of  any  payment  of  any  principal 
or  interest  mad^  bv  any  person  whatsoever.  And  in  actions  to  be  commencea  against 
two  or  more  suck  joint  contractors,  or  executors  or  administrators,  if  it  shall  appear  at 
the  trial,  or  otherwise,  that  the  plaintiff,  though  barred  by  either  of  the  said  recited  acts, 
or  this  act,  as  to  one  or  more  of  such  joint  contractors,  or  executors  or  administrators, 
6hall  nevertheless  be  entitled  to  recover  against  any  other  or  others  of  the  defendants 
by  virtue  of  a  new  acknowledgment  or  promise,  or  otherwise,  judgment  may  be  given 
and  costs  allowed  for  the  plaintiff  as  to  such  defendant  or  defendants  against  whom  he 
shall  recover,  and  for  the  other  defendant  or  defendants  against  the  plaintiff. 

By  sect.  2,  that  if  defendant  in  action  on  simple  contract  shall  plead  in  abatement  to 
the  effect  that  any  other  person  ought  to  be  jointly  sued,  and  issue  be  joined  on  such 
plea,  and  it  should  appear  at  the  trial  that  the  action  could  not,  by  reason  of  the  said 
recited  acts,  or  the  present  act,  be  maintained  against  the  other  person  named  in  such 
plea,  the  issue  joined  on  such  plea  should  be  found  against  the  party  pleading  the 
same. 

By  sect.  3,  no  endorsement  or  memorandum  of  payment  made  after  the  1st  of  January, 
1829,  upon  any  promissory-note,  bill  of  exchange,  or  other  writing,  b^  or  on  behalf  of 
the  party  to  whom  such  payment  shall  be  made,  shall  be  deemed  sufficient  proof  of  such 
payment,  so  as  to  take  the  case  out  of  the  operation  of  either  of  the  said  statutes. 

By  sect.  4,  said  recited  acts  and  the  present  act  shall  apply  to  the  case  of  any  debt  on 
dimple  contracts  by  way  of  set-off  on  the  part  of  any  defendant,  either  by  plea,  notice,  or 
otherwise. 

By  sect.  8,  no  memorandum  or  other  writing  made  necessary  by  the  act  shall  be  deemed 
to  be  an  agreement  within  the  meaning  of  the  Stamp  Acts.-~CHiTTY. 

*  Some  important  alterations  have  been  made  by  two  recent  statutes  as  to  the  limitar 
tion  of  actions  and  suijts.  By  one  of  these  statutes,  (3  &  4  W.  IV..  c.  27,  s.  2,)  one 
period  of  limitation  is  established  for  bringing  suits  and  actions  relating  to  lands  and 
rents,  it  being  enacted  that  after  the  31st  day  of  December,  1833,  no  person  shall  bring 
an  action  to  recover  any  land  or  rent  but  within  twenW  years  next  after  the  time  at  which 
the  right  to  brin^  such  action  shall  have  first  accrued,  except  in  cases  of  disability,  when 
ten  years  longer  is  allowed,  (s.  16 ;)  but  no  action  or  suit  shall  be  brought  beyond  forty 
years  after  the  right  of  action  accrued.  S.  17.  By  s.  41,  no  arrears  of  dower  shaU  be 
recovered  for  more  than  six  years ;  and  (s.  42)  no  arrears  of  rent  or  interest  are  to  be 
recovered  for  more  than  six  years.  By  the  otner  of  these  statutes,  (3  &  4  W.  IV.  c.  42, 
9. 3,)  an  action  of  debt  for  rent  upon  an  indenture,  actions  of  covenant  or  debt  upon 
bond  or  other  specialty,  action  oi  debt  or  scire  facias  upon  recognizance,  action  of  debt 
upon  awards,  where  the  submission  is  not  by  specialty  or  for  fines  in  respect  of  copyhold 
estates,  or  for  an  escape,  or  for  money  levied  on  fieri  fadaSy  and  actions  for  penalties, 
damages,  or  sums  of  money  given  to  the  party  grieved  by  any  statute,  shall  be  com* 
menced  within  the  following  times : — ^Actions  of  debt  for  rent  or  covenant,  or  debt  upon 
bond  or  other  specialty,  actions  of  debt  or  scire  facias  upon  recognizance,  within  twenty 
years  after  the  cause  of  action ;  actions  by  the  party  grieved,  two  years  after  the  cause  of 
tuch  actions ;  and  other  actions  within  six  years  after  the  cause  of  action.  But  it  it 
provided  that  nothing  herein  enacted  shidl  extend  to  any  action  by  statute  specially 
limited. — Stxwabt. 
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by  the  statute  last  mentioned  to  six  years  after  the  cause  of  action  citmmcnoed: 
and  actions  of  assault,  menace,  battery,  mayhem,  and  imprisonment,  must  .e 
brought  vrithin  four  years,  and  actions  for  words  within  two  years,  after  the  in- 
jury committed.**  And  by  the  statute  31  Eliz.  c.  5,  all  suits,  indictments,  and 
informations,  upon  any  penal  statutes,  where  any  forfeiture  is  to  the  crown 
alone,  shall  be  sued  withm  tioo  years ;  and  where  the  forfeiture  is  to  a  subject, 
or  to  the  crown  and  a  subject,  within  one  year,  after  the  offence  committed,** 
unless  where  any  other  time  is  specially  limited  by  the  statute.  Lastly,  by 
statute  10  W.  III.  c.  14,  no  writ  of  error,  scire  facias,  or  other  suit,  shall  be 
brought  to  reverse  any  judgment,  fine,  or  recovery,  for  error,  unless  it  be  pro- 
secuted within  twenty  years.'*  The  use  of  these  statutes  of  limitation  is  to  pre- 
serve the  peace  of  the  kingdom,  and  to  prevent  those  innumerable  porjui'ies 
which  might  ensue  if  a  man  were  allowed  to  bring  an  action  for  any  injury 
committed  at  any  distance  of  time.  '*'Upon  both  these  accounts  the  law  r^ono 
therefore  holds,  that  "  interest  reipublicas  ut  sit  finis  litium:"  and  upon  the  *■ 
same  principle  the  Athenian  laws  in  general  prohibited  all  actions  where  the 
injuiy  was  committed  five  years  before  the  complaint  was  made.(e)  If  there- 
fore in  any  suit  the  injury  or  cause  of  action  happened  earlier  than  the  period 
expressly  limited  by  law,  the  defendant  may  plead  the  statutes  of  limitations 
in  oar :  as  upon  an  assumpsit,  or  promise  to  pay  money  to  the  plaintiff,  the  de- 
fendant may  plead  non  assumpsU  infra  sex  annos;  he  made  no  such  promise 
within  six  years )  which  is  an  effectual  bar  to  the  complaint.^ 

An  estoppel  is  likewise  a  special  plea  in  bar ;  which  happens  where  a  man 
hath  done  some  act  or  executed  some  deed  which  estops  or  precludes  him  firom 
averring  any  thing  to  the  contrary.  As  if  tenant  for  years  (who  hath  no  free- 
hold) levies  a  fine  to  another  person.  Though  this  is  void  as  to  strangers,  yet 
it  shall  work  as  an  estoppel  to  the  cognizor ;  for  if  he  afterwards  brings  an 
action  to  recover  these  lands,  and  his  fine  is  pleaded  against  him,  he  shall 
thereby  be  estopped  from  saying  that  he  had  no  freehold  at  the  time  and 
therefore  was  incapable  of  levying  it. 

The  conditions  and  qualities  of  a  plea  (which,  as  well  as  the  doctrine  of 
estoppels,  will  also  hold  equally,  mutatis  mutandis,  with  regard  to  other  parts 
of  pleadinar)  are — 1.  That  it  be  single  and  containing  on^  one  matter ;  for 
duplicity  begets  confusion.  But  by  statute  4  &  5  Anne,  c.  16,  a  man  with 
leave  of  the  court  may  plead  two  or  more  distinct  matters  or  single  pleas;  as, 

(•)  P0tt.  Ant  b.  L  e.  21. 

*  The  statute  makes  an  exception  for  all  persona  who  shall  be  under  age,  feme-coverUy 
non  compos  mentis,  in  prison,  or  abroad,  when  the  cause  of  action  .accrues ;  and  the  limita- 
tions of  the  statute  shall  only  commence  from  the  time  when  their  respective  impedi- 
ments or  disabilities  are  removed,  (s.  7;)  and  the  4  Anne,  c.  16,  s.  19  extends  this  pro- 
vision to  defendants  beyond  seas  at  the  time  the  cause  of  action  accrues. — Chittt. 

By  the  statute  9  Geo.  IV.  c.  14,  usually  called  Lord  Tenterden's  Act,  in  actions  upon 
any  simple  contract,  no  acknowledgment  or  promise  by  toords  only  shall  be  sufficient 
evidence  of  a  new  or  continuing  contract,  whereby  to  take  the  case  out  of  the  operation 
of  the  statute  21  Jao.  I.  c.  16 ;  but  any  such  acknowledgment  or  promise  must  be  in  writing, 
signed  by  the  party  chargeable  thereby.  That  statute  also  enacts  that,  when  there  are 
several  joint  contractors  or  executors  or  administrators  of  a  contractor,  one  of  them  shall 
not  lose  the  benefit  of  the  statute  by  reason  of  a  written  acknowledgment  or  promise  made 
by  another ;  and  the  statute  19  k,  20  Vict.  c.  97  contains  an  enactment  to  the  same  effect 
with  respect  to  a  payment  by  any  joint  contractor  or  joint  debtor,  or  the  executor  or 
administrator  of  any  contractor. — Kerr. 

"  Where  the  forfeiture  is  to  the  crown  and  a  subject,  a  common  informer  must  sue 
within  one  year,  and  the  crown  may  prosecute  for  the  whole  penalty  at  any  time  within 
two  years  after  that  year  ended. — Chittt. 

"  But  now,  by  the  Common-Law  Procedure  Act,  1852,  s.  146,  error  must  be  brought 
within  six  years. — Stewart. 

^  Besides  these  statutes  of  limitations  pointed  out  by  the  learned  commentator,  there 
are  various  others,  as  the  4  Anne,  c.  16,  s.  17,  relating  to  seamen's  wages ;  and  the  24 
Qeo.  11.  c.  44,  8.  8,  ante,  1  book,  354,  n.  (37),  as  to  actions  against  justices,  constables,  &o. ; 
and  the  28  Geo.  lIIvC.  37,  s.  23,  as  to  actions  against  persons  in  the  customs  and  exCiSe; 
and  the  43  Geo.  III.  c.  99,  s.  70,  as  to  actions  against  tax-collectors,  Ac.  &c. — Chittt. 
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in  an  action  of  assault  and  batteiy,  these  three,  not  guilty,  son  assault  demesne^ 
and  the  statute  of  limitations.  2.  That  it  be  direct  and  positive,  and  not  argu- 
mentative. 8.  That  it  have  convenient  certainty  of  time,  place,  and  persons. 
4.  That  it  answer  the  plaintiff's  allegations  in  every  material  point.  5.  That 
it  be  so  pleaded  as  to  be  capable  of  trial.*" 

*20d  1  ^Special  pleas  are  usually  in  the  affirmative,  sometimes  in  the  nega- 
^  tive ;  but  they  always  advance  some  new  fact  not  mentioned  in  the 
declaration ;  and  then  they  must  be  averred  to  be  true  in  the  common  form, — 
'^  and  this  he  is  ready  to  verify."  This  is  not  necessary  in  pleas  of  the  general 
issue;  those  always  containing  a  total  denial  of  the  facts  before  advanced  by 
the  other  party,  and  therefore  putting  him  upon  the  proof  of  them. 

It  is  a  rule  in  pleading  that  no  man  be  allowed  to  plead  specially  such  a  plea 
as  amounts  only  to  the  general  issue,  or  a  total  denial  of  the  charge ;  but  in 
such  case  he  shall  be  driven  to  plead  the  general  issue  in  terms,  whereby  the 
whole  question  is  referred  to  a  jury.  But  if  the  defendant,  in  an  assize  or 
action  of  trespass,  be  desirous  to  refer  the  validity  of  his  title  to  the  court 
rather  than  the  jury,  he  may  state  his  title  specially,  and  at  the  same  time 
give  col(mr  to  the  plaintiff,  or  suppose  him  to  have  an  appearance  or  colour  of 
title,  bad,  indeed,  in  point  of  law,  but  of  which  the  jury  are  not  competent 
judges.  As,  if  his  own  true  title  be,  that  he  claims  by  feoffment,  with  livery 
from  A.,  by  force  of  which  he  entered  on  the  lands  in  question,  he  cannot 
plead  this  by  itself,  as  it  amounts  to  no  more  than  the  general  issue,  md  tort, 
nul  disseisen^  in  assize,  or  not  guilty  in  an  action  of  trespass.  But  he  may 
allege  this  specially,  provided  he  goes  further,  and  says,  that  the  plaintiff 
claiming  by  colour  of  a  prior  deed  of  feoffment  without  liveiry,  entered ;  upon 
whom  he  entered ;  and  may  then  refer  himself  to  the  judgment  of  the  court 
which  of  these  two  titles  is  the  best  in  point  of  law.r/)" 

When  the  plea  of  the  defendant  is  tnus  put  in,  ir  it  does  not  amount  to  an 
issue  or  total  contradiction  of  the  declaration,  but  onlv  evades  it,  the  plaintiff 
may  plead  again,  and  reply  to  the  defendant's  plea ;  either  traversing  it ;  that 
is,  totally  denying  it ;  as  if  in  an  action  of  debt  upon  bond  the  defendant 
*310 1  P^^^^  solvit  ad  diem,  that  he  paid  the  money  when  *due ;  here  the 
^  plaintiff  in  his  replication  may  totally  traverse  this  plea  by  denying  that 
the  defendant  paid  it;  or  he  may  allege  new  matter  in  coiltradiction  to  the 
defendant's  plea ;  as  when  the  defendant  pleads  no  award  made,  the  plaintiff 
may  reply  and  set  forth  an  actual  award,  and  assign  a  breach  ){g)  or  the  replica- 
tion may  confess  and  avoid  the  plea,  by  some  new  matter  or  distinction  con- 
sistent with  the  plaintiff's  former  declaration ;  as,  in  an  action  for  treq>ae8ing 
upon  land  whereof  the  plaintiff  is  seised,  if  the  defendant  shows  a  title  to  the 
land  by  descent,  and  that  therefore  he  had  a  right  to  enter,  and  gives  colour  to 
the  plaintiff,  the  plaintiff  may  either  traverse  and  totally  deny  the  fact  of  the 

(/)  lit.  A  stud.  2, 0. 63.  («)  Apprad.  Na  ni.  {  0. 

*"  In  addition  to  these  qualities,  it  should  be  observed  that  every  plea  in  bar  must  be 
adapted  to  the  nature  of  the  action  and  conformable  to  the  count,  (Uo.  Litt.  303,  a.,  285, 
b.  Bac.  Abr.  Pleas,  I.  per  tot.  1  Roll.  Rep.  216 ;)  must  answer  the  whole  declaration  or 
count,  or  rather  all  that  it  assumes  in  the  introductory  part  to  answer,  and  no  more, 
(Co.  Litt.  303,  b.  Com.  Dig.  Pleader,  £.  1,  36.  1  Saund.  28.  2  B.  A;  P.  427.  3  B.  a&  P. 
174;)  must  admit  or  confess  the  fact  it  justifies,  (3  T.  R.  298.  1  Salk.  394.  Carth.  380. 
1  Saund.  28;)  must  be  certain,  (Com.  Dig.  tit.  Pleader,  £.  5,  ^. ;)  and  must  be  true,  and 
not  too  large.  Hob.  295.  Bao.  Abr.  tit.  Pleas,  G.  4.  For  more  particular  information  as 
to  these  qualities,  see  1  Chitt.  on  PL  451  to  463 ;  as  to  their  forms  and  particular  parts, 
see  id.  467  to  477. 

The  same  rules  which  prev'iTl  in  the  conttrvdion  and  allowance  of  a  declaration  do  so 
in  the  case  of  pleas  in  bar.  Set>  ^n'e,  289.  notes  1,  2,  3.  If  the  plea  be  bad  in  part,  it  is 
•o  for  the  whole.  Com.  Di^.  Pleadt >r.  E.  36.  3  T.  R.  376.  3  B.  ft  P.  174.  1  Saund.  337. 
The  rules  as  to  surplusage  in  a  declaration  here  also  prevail.  Ante^  293,  notes  1,  2,  3.— 
Chittt. 

"  But  this  form  of  pleading  is  now  abolished,  and  other  facilities  for  referring  questions 
of  title  directly  to  the  court  are  given  by  the  Common-Law  Prpcedure  Act.  1852. — 
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descent;  or  he  may  confess  and  avoid  it  by  replying,  that  tme  it  is  that  sncb 
descent  happened,  but  that  since  the  descent  the  defendant  himself  demised 
the  lands  to  the  plaintiff  for  a  term  of  life.**  To  the  replication  the  defendant 
may  rejoin,  or  put  in  an  answer,  called  a  rejoinder.  The  plaintiff  may  answer 
the  rejoinder  by  a  8ur-rejoinder ;  upon  which  the  defendant  may  rebut;  and  th^ 
plaintiff  answer  him  by  a  sur-rebutter.  Which  pleas,  replications,  rejoindorS| 
snr-rejoinders,  rebatters,  and  siUNrebntters  answer  to  the  exceptio,  replication 
duplicatiOy  triplicatio,  and  guadruvlicatio  of  the  Eoman  laws.(A)" 

The  whole  of  this  process  is  denominated  iAi^  pleading  ;  in  the  several  stages 
of  which  it  mnst  be  carefully  observed  not  to  depart  or  vary  from  the  title  or 
defence  which  the  party  has  once  insisted  on.  For  this  (which  is  called  a 
departure  in  pleading)  might  occasion  endless  altercation.  Therefore  the 
replication  mast  support  the  declaration,  and  the  rejoinder  must  support  the 
plea,  without  departing  out  of  it.  As  in  the  case  of  pleading  no  award  made, 
in  consequence  of  a  bond  of  arbitration,  to  which  the  plaintiff  replies,  setting 
forth  an  actual  award ;  now  the  defendant  cannot  rejoin  that  he  hath  peiv 
formed  this  award,  for  such  rejoinder  would  be  an  entire  departure  from  his 
original  plea,  which  alleged  that  no  such  award  was  made :  therefore  he  has 
now  no  other  '^'choice  but  to  traverse  the  fact  of  the  replication,  or  else  to  ^  it^o\\ 
demur  upon  the  law  of  it.  L 

Yet  in  many  actions  the  plaintiff  who  has  alleged  in  his  declai^ation  a  general 
wrong  may  in  his  replication,  after  an  evasive  plea  by  the  defendant,  reduce 
that  general  wrong  to  a  more  particular  certamty,  by  assigning  the  injuiy 
afresh,  with  all  its  specific  circumstances,  in  such  manner  as  clearly  to  ascertain 
and  identify  it,  consistentlv  with  his  general  complaint;  which  is  called  a  new 
or  novel  assignment.  As,  if  the  plaintiff  in  trespass  declares  on  a  breach  of  his 
close  in  B.,  and  the  defendant  pleads  that  the  place  where  the  injury  is  said  to 
have  happened  is  a  certain  close  of  pasture  in  1).,  which  descended  to  him  from 
B.  his  fatner,  and  so  is  his  own  freehold ;  the  plaintiff  may  reply  and  assign 
another  close  in  J).,  specifying  the  abuttals  and  boundaries,  as  the  real  place 
of  the  injury.(t) 

It  hath  previously  been  observed(/:)  that  duplicity  in  pleading  must  be 
avoided.  Every  plea  must  be  simple,  entire,  connected,  and  cocfined  to  one 
single  point :  it  must  never  be  entangled  with  a  variety  of  distinct,  independent 
answers  to  the  same  matter ;  which  must  require  as  many  different  replies, 
and  introduce  a  multitude  of  issues  upon  one  and  the  same  dispute.  For  this 
would  often  embarrass  a  jury,  and  sometimes  the  court  itself,  and  at  all  events 
would  greatly  enhance  the  expense  of  the  parties.  Tet  it  frequently  is  expe- 
dient to  plead  in  such  a  manner  as  to  avoid  any  implied  admission  of  a  fact 
which  cannot  with  propriety  or  safety  be  positively  affirmed  or  denied.  And 
this  may  be  done  by  what  is  called  a  protestation ;  whereby  the  party  inter- 
poses an  oblique  allegation  or  denial  of  some  fact,  protesting  (by  the  gerund 

(*)Init.4»U.    Bract.  1. 6,  6*.  6^  e.  L  (*)P.808. 

(*)  Bro.  Abr.  tit  tretpau,  206,  248. 

"  Ab  to  the  seyersJ  replications  in  general,  see  1  Ghitt.  on  PI.  4th  ed.  500  to  518 ;  and 
as  to  their  forms  and  parts  in  particmar,  id.  518  to  555.  Hie  general  qucdUies  of  a  repli- 
cation are  that  it  must  answer  the  plea,  and  answer  so  muofa  of  it  as  it  professes  to 
answer,  or  it  will  be  a  discontinuance,  (Com.  Dig.  tit.  Pleader,  F.  4,  W.  2.  1  Saund. 
338;)  and  it  must  answer  the  plea  directly,  not  argumentatively,  (10  East,  205;)  it  must 
not  depart  from  the  declaration.  2  Sauna.  84,  a.,  n.  1.  Co.  Litt.  304,  a.  2  Wils.  D8.  See 
1  Chitt.  on  PI.  556  to  560.  It  must  be  certain ;  and  it  is  said  that  more  certainty  is 
requisite  in  a  replication  than  a  declaration,  though  certainty  to  a  common  intent  is  in 

general  sufficient,  (Com.  Dig.  Pleader,  F.  17.  12  East,  263 ;)  and,  lastly,  it  must  not  be 
cable,  or,  in  other  words,  contain  two  answers  to  the  same  plea,  (10  East,  73.  2  Camp. 
176,  177.  Com.  Dig.  Pleader,  F.  16 ;)  and  the  plaintiff  cannot  reply  double,  under  the  4 
Anne,  c.  16,  (Fortes.  335,)  unless  in  replevin,  (2  B.  k,  P.  368,  376;)  and  more  partioulariy 
as  to  these  qualities,  see  1  Chitt.  on  PL  556  to  562.  An  entire  replication  bad  in  part  is 
bad  for  the  whole.  Com.  Dig.  Pleader,  F.  25.  3  T.  R.  376.  1  Saund.  28,  n.  3.— Chittt. 
"  Formerly  but  one  replication  and  but  one  rejoinder  were  allowed;  but  the  rule  has 
been  tdtered  by  the  Common-Law  Procedure  Act,  1852.  A  party,  however,  can  only 
have  several  replications,  r^'oinders,  kc*  by  leave  of  the  court  or  a  judge. — STBWARf . 
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proiestando)  that  snch  a  matter  does  or  does  not  exist;  and  at  the  same  time 
avoiding  a  direct  affirmation  or  denial.  Sir  Edward  Coke  hath  defined(n  a 
protestation  (in  the  pithy  dialect  of  that  age)  to  he  ''  an  exclasion  of  a  con- 
^3121    ^^^^^^^-"    '^'^or  the  use  of  it  is,  to  save  the  party  from  being  concladed 

^  with  respect  to  some  fact  or  circumstance,  which  cannot  l)e  directly 
affirmed  or  denied  without  falling  into  duplicity  of  pleading ;  and  which  yet, 
if  he  did  not  thus  enter  his  protest,  he  might  be  deemed  to  have  tacitly  waived 
or  admitted.  Thus,  while  tenure  in  villenage  subsisted,  if  a  villein  had  brought 
an  action  against  his  lord,  and  the  lord  was  inclined  to  try  the  merits  of  *.ho 
demand,  and  at  the  same  time  to  prevent  any  conclusion  against  himself  that 
he  liad  waived  his  seignor^ ;  he  could  not  in  this  case  both  plead  affirmatively 
that  the  plaintiff  was  his  villein,  and  also  take  issue  upon  the  demand;  for  then 
his  plea  would  have  been  double,  as  the  former  alone  would  have  been  a  good 
bar  to  the  action ;  but  he  might  have  alleged  the  villenage  of  the  plaintiff,  by 
way  of  protestation,  and  then  have  denied  the  demand.  By  this  means  the 
future  vassalage  of  the  plaintiff  was  saved  to  the  defendant  in  case  the  issue 
was  found  in  his  (the  defendant's)  favor  ;(m)  for  the  protestation  prevented 
that  conclusion,  which  would  otherwise  have  resulted  from  the  rest  of  his  de- 
fence, that  he  had  enfranchised  the  plaintiff,(n)  since  no  villein  could  maintain 
a  civil  action  against  his  lord.  So  also,  if  a  defendant,  by  way  of  inducement 
to  the  point  of  his  defence,  alleges  (among  other  matters)  a  particular  mode  of 
seisin  or  tenure,  which  the  plaintiff  is  unwilling  to  admit,  and  yet  desires  to 
take  issue  on  the  principal  point  of  the  defence,  he  must  deny  the  seisin  or 
tenure  by  way  of  protestation,  and  then  traverse  the  defensive  matter.  So, 
lastly,  if  an  award  be  set  forth  by  the  plaintiff,  and  he  can  assign  a  breach  in 
one  part  of  it,  (viz.,  the  non-payment  of  a  sum  of  money,)  and  yet  is  afraid  to 
admit  the  performance  of  the  rest  of  the  award,  or  to  aver  in  general  a  non- 
performance of  any  part  of  it,  lest  something  should  appear  to  have  been 
performed ;  he  may  save  to  himself  anv  advantage  he  might  hereafter  make  of 
the  general  non-performance,  by  alleging  that  by  protestation,  and  plead  only 
the  non-payment  of  the  money.(o)'* 
*313 1        ^^  ^^^  stage  of  the  pleadings,  when  either  side  advances  or  affirms 

-'  any  nisw  matter,  he  usually  (as  we  said)  avers  it  to  be  true ;  "  and  this 
he  is  ready  to  verify."  On  the  other  hand,  when  either  side  traverses  or  denies 
the  facts  pleaded  by  his  antagonist,  he  usually  tenders  an  issue,  as  it  is  called; 
the  language  of  which  is  different  according  to  the  party  by  whom  the  issue  is 
tendered;  for  if  the  traverse  or  denial  comes  from  the  defendant,  the  issue  is 
tendered  in  this  manner,  *'  and  of  this  he  puts  himself  upon  Ihe  country,'' 
thereby  submitting  himself  to  the  judgment  of  his  peers  ;(p)  but  if  the  traverse 
lies  upon  the  plaintiff  he  tenders  tne  issue,  or  prays  the  judgment  of  the  peers 
against  the  defendant  in  another  form;  thus :  ''  and  this  he  prays  may  oe  in- 
quired of  by  the  country." 

But  if  either  side  (as,  for  instance,  the  defendant)  pleads  a  special  negative 
plea ;  not  traversing  or  denying  any  thing  that  was  before  alleged,  but  dis- 
closing some  new  negative  matter ;  as,  where  the  suit  is  on  a  bond,  conditioned 
to  penorm  an  award,  and  the  defendant  pleads,  negatively,  that  no  award  was 
made,  he  tenders  no  issue  upon  this  plea ;  because  it  does  not  appear  whether 
the  fact  will  be  disputed,  the  plaintiff  not  having  yet  asserted  the  existence  of 
any  award ;  but  wnen  the  plaintiff  replies,  and  sets'  forth  an  actual  specific 
award,  if  then  the  defendant  traverses  the  replication,  and  denies  the  making 
of  any  such  award,  he  then,  and  not  before,  tenders  an  issue  to  the  plaintiff. 
For  when  in  the  course  of  pleading  they  come  to  a  point  which  is  affirmed  on 
one  side,  and  denied  on  the  oth^r,  tney  are  then  saia  to  be  at  issue ;  all  their 
debates  being  at  last  contracted  into  a  single  point,  which  must  now  be  deter- 
mined either  in  favour  of  the  plaintiff  or  of  the  defendant. 

(t)  1  Inrt.  124.  (•)  Append.  Na  UL 1 6. 

(•)  Co.  Utt  126.  tf)  IbM.  No.  U.  {  4. 

(•)  See  book  U.  cli.  «»  p,  M. 

^  No  protestation  is  now  required— or  allowed,  indeed — ^in  any  pleading ;  but  eithet 
party  is  entitled  to  the  same  aavantage  as  if  protestation  had  been  made. — Kiam. 
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CHAPTER  XXL 
OF  ISSUE  AND  DEMURRER. 

^IssuE,  eocitus,  being  the  end  of  all  the  pleading,  is  the  fourth  part  or  r  A014 
stage  of  an  action,  and  is  either  upon  matter  or  law,  or  matter  of  fact.    ^ 

An  issue  upon  matter  of  law  is  called  a  demurrer:  and  it  confesses  the  factn 
to  be  true,  as  stated  by  the  opposite  party ;  but  denies  that,  by  the  law  arising 
upon  those  facts,  any  injury  is  done  to  the  plaintiff,  or  that  the  defendant  has 
made  out  a  legitimate  excuse ;  according  to  the  party  which  first  demurs,  demO' 
ratur,  rests  or  abides  upon  the  point  m  question.  As,  if  the  matter  of  the 
plaintiff's  complaint  or  declaration  be  insufficient  in  law,  as  by  not  assigning 
any  sufficient  trespass,  then  the  defendant  demurs  to  the  declaration :  if,  on  the 
other  hand,  .the  defendant's  excuse  or  plea  be  invalid,  as  if  he  pleads  that  he 
committed  the  trespass  by  authority  from  a  stranger,  without  making  out  the 
stranger's  right ;  here  the  plaintiff  may  demur  in  law  to  the  plea :  and  so  on 
in  every  other  part  of  the  proceedings,  where  either  side  perceives  any  material 
objection  in  point  of  law,  upon  which  he  may  rest  his  case. 

The  form  of  such  demurrer  is  by  averring  the  declaration  or  plea,  the  repli- 
cation or  rejoinder,  to  be  insufficient  in  law  to  maintain  the  action  or  rucoie 
the  defence;  and  therefore  praying  *judgment  for  want  of  sufficient  *- 
matter  alleged.(a)  Sometimes  demurrers  are  merely  for  want  of  sufficient/onn 
in  the  writ  or  declaration.  But  in  cases  of  exceptions  to  the  form  or  manner 
of  ploading,  the  party  demurring  must,  by  statute  27  Eliz.  c.  5,  and  4  A;  5  Anne, 
c.  16,  set  &Tth  tne  causes  of  his  demurrer,  or  wherein  he  apprehends  the  de- 
ficiency to  consist.*  And  upon  either  a  general  or  such  a  special  demurrer,  the 
opposite  party  must  aver  it  to  be  sufficient,  which  is  called  a  joinder  in  demur- 
rer,(6)  and  then  the  parties  are  at  issue  in  point  of  law.  Which  i^sue  in  law, 
or  demurrer,  the  judges  of  the  court  before  which  the  action  is  brought  must 
determine. 

An  issue  of  &ct  is  where  the  fact  only,  and  not  the  law,  is  disputed.  And 
when  he  that  denies  or  traverses  the  fact  pleaded  by  his  antagonist  has  ten- 
dered the  issue,  thus,  "and  this  he  prays  may  be  inquired  of  by  the  country;" 
or,  "  and  of  this  he  puts  himself  upon  the  country ;"  it  may  immediately  be 
subjoined  by  the  other  party, "  and  the  said  A.  B.  doth  the  like."  Which  done, 
the  issue  is  said  to  be  joined,  both  parties  having  agreed  to  rest  the  fate  of  the 
cause  upon  the  truth  of  the  fact  m  que8tion.(c)  And  this  issue  of  fact  must, 
generally  speaking,  be  determined,  not  by  the  judges  of  the  court,  but  by  some 
other  method;  the  principal  of  which  methods  is  that  by  the  country ,  per  pais, 
(in  Latin  per  patriam,)  that  is,  by  jury.  Which  establishment  of  different  tri- 
bunals for  determining  these  dinerent  issues  is  in  some  measure  agreeable  to 
the  course  of  justice  in  the  Roman  republic,  where  the  judices  ordinarii  deter- 
loined  only  questions  of  fact,  but  questions  of  law  were  referred  to  the  decisioni* 
of  the  centumviri.(dy 

(>)  Appeud.  No.  m.  i  6w  (•)  Ibid.  No.  n.  Z  4. 

(*)  Ibid.  (<0  Cks.  de  Orator.  L 1,  e.  88. 

*  Either  party  may  demur  when  the  preceding  pleadings  of  his  adversary  are  defective. 
A  demurrer  has  been  defined  to  be  a  declaration  that  the  party  demurring  will  go  no 
farther,  because  the  other  has  not  shown  sufficient  matter  against  him.  5  Mod.  132. 
Co.  Litt.  71,  b.  When  the  pleading  is  defective  in  substance,  a  seneral  demurrer  will 
luffice ;  but  where  the  objection  is  to  the  form,  the  demurrer  must  oe  special.  Bac.  Abr. 
Pleas,  N.  5.  A  special  demurrer  must  not  merely  show  the  kind  of  fault,  but  the  specific 
fault  oomplainea  of. — Chitty. 

'  Formerly  a  party  could  not  in  any  case  demur  and  plead,  by  way  of  traverse  or  other 
wise,  to  the  same  pleading  at  the  same  time.  A  defendant  could  not,  for  instance, 
answer  a  declaration,  Jarst,  by  a  demurrer,  for  that  it  showed  no  cause  of  action ;  and« 
secondly,  by  pleading  in  confession  and  avoidance  that  the  plaintiff  had  released  the  suit; 
for  the  objection  in  point  of  law  could  not  be  raised  viith  an  issue  in  fad,  the  demurrer 
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But  here  it  will  be  proper  to  observe,  that  during  the  whole  of  these  pro- 
ceediDgs,  from  the  time  of  the  defendant's  appearance  in  obedience  to  the 
'*'316 1  ^^^^'^  writ,  it  is  necessary  *that  both  tne  parties  be  kept  or  continued 
J  in  court  from  day  to  day,  till  the  final  determination  of  the  suit.  For 
the  court  can  determine  nothing  unless  in  the  presence  of  both  the  parties,  in 
person  or  by  their  attorneys,  or  upon  default  of  one  of  them,  after  his  original 
appearance  and  a  time  prefixed  for  his  appearance  in  court  again.  Therefore, 
in  the  course  of  pleading,  if  either  party  neglects  to  put  in  his  declaration,  plea, 
replication,  rejoinder,  and  the  like,  within  the  times  allotted  by  the  standing 
rules  of  the  court,  the  plaintiff,  if  the  omission  be  his,  is  said  to  be  nonsuit,  or 
not  to  follow  and  pursue  his  complaint,  and  shall  lose  the  benefit  of  his  writ : 
or,  if  the  negligence  be  on  the  side  of  the  defendant,  judgment  may  be  had 
against  him  for  such  his  default.  And,  after  issue  or  demurrer  joined,  as  well 
as  in  some  of  the  previous  stages  of  proceeding,  a  day  is  continually  given  and 
entered  upon  the  record,  for  the  parties  to  appear  on  from  time  to  time,  as  the 
exigence  of  the  case  may  require.  The  giving  of  this  day  is  called  the  con^ 
tinuance,  because  thereby  the  proceedings  are  continued  without  interruption 
fr*om  one  adjournment  to  another.  If  these  continuances  are  omitted,  the  cause 
is  thereby  (uscontinued,  and  the  defendant  is  discharged  sine  die^  without  a  day. 
for  this  turn :  for  by  his  appearance  in  court  he  has  obeyed  the  command  of 
the  kin^s  writ;  and,  unless  he  be  adjourned  over  to  a  certain  day,  he  is  no 
longer  bound  to  attend  upon  that  summons ;  but  he  must  be  warned  afresh, 
and  the  whole  must  begin  de  novo} 

Now,  it  may  sometimes  happen,  that  after  the  defendant  has  pleaded,  nay, 
even  after  issue  or  demurrer  joined,  there  may  have  arisen  some  new  matter, 
which  it  is  proper  for  the  defendant  to  plead ;  as  that  the  plaintiff,  being  a  feme- 
sole,  is  since  married,  or  that  she  has  given  the  defendant  a  release,  and  the 
like :  here,  if  the  defendant  takes  advantage  of  this  new  matter  as  early  as  he 
possibly  can,  viz.,  at  the  day  given  for  his  next  appearance,  he  is  permitted  to 
plead  it  in  what  is  called  a  plea  of  mds  darrein  continuance^  or  since  the  last  ad- 
*8171  jo^rnment.*  *ror  it  would  be  unjust  to  exclude  him  fr^m  the  benefit 
^  of  this  new  defence,  which  it  was  not  in  his  power  to  make  when  he 
{deaded  the  former.  But  it  is  dangerous  to  rely  on  such  a  plea,  without  due 
consideration ;  for  it  confesses  the  matter  which  was  before  in  dispute  between 
the  parties.(6)  And  it  is  not  allowed  to  be  put  in,  if  any  continuance  has  inter- 
vened between  the  arising  of  this  fresh  matter  and  the  pleading  of  it :  for  then 
the  defendant  is  guilty  of  neglect,  or  laches,  and  is  supposed  to  rely  on  the  merits 
of  his  former  plea.  Also  it  is  not  allowed  after  a  demurrer  is  determined,  or 
verdict  given ;  oecause  the  relief  may  be  had  in  another  way,  namely,  by  writ 
of  audita  querela,  of  which  hereafter.  And  these  pleas  puis  darrein  continuance, 
when  brought  to  a  demurrer  in  law  or  issue  of  fact,  shall  be  determined  in  like 
manner  as  other  pleas. 

We  have  said  that  demurrers,  or  questions  concerning  the  sufficiency  of  the 
matters  alleged  in  the  pleadings,  are  to  be  determined  by  the  judges  of  the 

(•)  Cro.  Elix.  49. 

being  considered  to  admit  the  facte,  although  in  reality  this  was  only  for  the  sake  of 
argument.  Now,  however,  a  fj^rty  may  plead  and  demur  to  the  same  pleading  at  the 
same  time,  if  he  can  satisfy  a  judge  or  the  court  that  he  ought  to  be  allowed  to  do  so. 
He  may — as  is  but  reasonable — ^be  required  to  make  an  affidavit  of  the  truth  of  the  facts 
stated  in  the  pleas,  and  of  his  belief  that  the  objections  raised  by  the  demurrer  are  valid 
in  law,  before  such  leave  will  be  granted.  And  the  court  or  judge,  in  granting  leave^ 
may  direct  which  shall  be  first  determined,  the  issue*  in  law  or  the  issue  in  fact. — ^Ksaa. 

'  But  these  continuances  are  now  become  mere  matter  of  form,  and  may  be  entered 
at  any  time  to  make  the  record  complete. — Golvridob. 

*  Tliis  plea,  though  treated  in  some  respects  as  a  dilatory  plea,  the  court  cannot  reftiaa 
to  receive,  (2  Wils.  157.  3  T.  B.  554.  1  Karsh.  280.  5  Taunt.  333.  1  Stark.  62;)  but  it 
must  be  verified  on  oath  before  it  is  filed.  Freem.  252.  1  Stra.  493.  2  Smith's  Rep.  396. 
It  may  be  pleaded  at  nisi  prius  as  well  as  in  banc,  but  cannot  be  amended  after  th# 
assizes  are  over.  Yelv.  181.  Freem.  252.  BulL  N.  P.  309.  See  further,  1  ChiUy  on  Fl 
tth  ed.  569  to  573.— Chittt. 
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court,  upon  solemn  argmnent  by  counsel  on  both  sides,  and  to  that  end  a  demur 
rer-book  is  made  up,  containing  all  the  proceedings  at  length,  which  are  after- 
wards entered  on  record;  and  copies  thereot;  called  paper-books,  are  delivered  to 
the  judges  to  peruse.'  The  record(/)  is  a  history  of  the  most  material  pro- 
iieedings  in  the  cause,  entered  on  a  parchment  roll,  and  continued  down  to  the 
present  time;  in  which  must  be  stated  the  original  writ  and  summons,  all  the 
pleadings,  the  declaration,  view,  or  oyer  prayed,  the  ftnparlances,  plea,  replication, 
rejoinder,  continuances,  and  whatever  further  proceedings  have  been  had;  all 
entered  verbatim  on  the  roll,  and  also  the  issue  or  demurrer,  and  joinder  therein. 

These  were  formerly  all  written,  as  indeed  all  public  proceedings  .were,  in 
Norman  or  law  French,*  and  even  the  arguments  or  the  counsel  and  decisions 
oi  the  court  were  in  the  same  barbarous  dialect.  An  evident  and  shameful 
badge,  it  must  be  owned,  of  tyrannv  and  foreign  servitude;  being  *in-  r^ieqio 
trodueed  under  the  auspices  of  William  the  Norman,  and  his  sons:  ■- 
whereby  the  ironical  observation  of  the  Soman  satirist  came  to  be  literally 
verified,  that  '*  OaUia  causidicos  docuit  facunda  BritannoBJ'(g)  This  continued 
till  the  reign  of  Edward  III.;  who,  having  employed  his  arms  successfully  in 
subduing  the  ertmn  of  France,  thought  it  unbeseeming  the  dignity  of  the  victors 
to  use  any  longer  the  language  of  a  vanquished  country.  By  a  statute,  there- 
fbre,  passed  in  the  thirty-sixth  year  of  his  reign,(A^  it  was  enacted,  that  for  the 
future  all  pleas  should  be  pleaded,  shown,  defenaed,  answered,  debated,  and 
judged  in  the  English  tongue ;  but  be  entered  and  enrolled  in  Latin.  lit  like 
manner  as  Don  Alonso  X.,  king  of  Castile,  (the  great-^andfather  of  our  Ed  want 
III.  J  obliged  his  subjects  to  use  theCastilian  tongue  in  all  legal  proceedings  ;(0 
and  as,  in  1286,  the  German  language  was  established  in  the  courts  of  the  em» 
pire.(/:)  And  perhaps  if  our  legislature  had  then  directed  that  the  writs  them- 
selves, which  are  mandates  from  the  king  to  his  subjects  to  perform  certain  acts 
or  to  appear  at  certain  places,  should  have  been  framed  in  the  English  langnaffe, 
according  to  the  rule  of  our  antient  law,(Q  it  had  not  been  very  improper.  But 
the  record  or  enrolment  of  those  writs  and  the  proceedings  thereon,  which  was 
oaiculated  for  the  benefit  of  posterity,  was  more  serviceable  (because  more 
durable)  in  a  dead  and  immutable  limguaffe  than  in  any  flux  or  living  one.  The 
practisers,  however,  being  used  to  the  Gorman  language,  and  therefore  ima- 
gining they  could  express  their  thoughts  more  aptly  and  more  concisely  in  that 
than  in  any  other,  still  continued  to  take  their  notes  in  law-French ;  and  of 
course,  when  those  notes  came  to  be  published,  under  the  denomination  of 
reports,  they  were  printed  in  that  barbarous  dialect ;  which,  joined  to  the  addi- 
ti<vial  terrors  of  Gothic  black  letter,  has  occasioned  many  a  student  to  throw 
away  his  Plowden  and  Littleton,  without  venturing  to  attack  a  page  of  them. 
And  yet,  in  reality,  upon  a  nearer  acquaintance,  they  would  have  found  nothing 
very  formidable  in  the  language;  which  differs  in  its  grammar  *and  r^oio 
orthography  as  much  from  the  modem  French,  as  the  diction  of  Chaucer  ^ 
and  Gower  does  from  that  of  Addison  and  Pope.  Besides,  as  the  English  and 
Norman  languages  were  concurrently  used  by  our  ancestors  for  several  centuries 
together,  the  two  idioms  have  naturally  assimilated,  and  mutually  borrowed 
from  each  other :  for  which  reason  the  grammatical  construction  of  each  is  so 
veiy  much  the  same,  that  I  apprehend  an  Englishman  (with  a  week's  prepa- 
ration) would  understand  the  laws  of  Normandy,  collected  in  their  grand  cans- 
twmiery  as  well,  if  not  better,  than  a  Frenchman  bred  within  the  walls  of  Pans. 

The  Latin,  whicli  succeeded  the  French  for  the  entry  and  enrolment  of  pleas, 
and  which  continued  in  use  for  four  centuries,  answers  so  nearly  to  the  English 


(/;  AppeiKl  No.  n.  {  4.  No.  in.  1 6. 
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(<)  Mod.  Un.  Hiat. 
(*)  Ibid.  xxix.  286. 
(<)  MJiT.c.4,|8. 
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*  rhe  plainti^^  or  hw  attorney,  must  deliver  paper-books  to  the  chief  juAtioe  and  senior 
judge,  and  the  defendant,  or  his  attorney,  to  the  two  other  judges.  K  M.  17  Car.  I. — 
Omrm, 

*  This  IB  disputed,  with  great  reason,  by  Mr.  Serjeant  Stephen,  PUading,  Appendix,  p 
zxiL,  who  thinks  that  the  reoord  was  always  in  Latin.-— Ssswabt. 
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(often times  word  for  word)  that  it  is  not  at  all  surprising  it  should  generally  be 
imagined  to  be  totally  fabricated  at  home,  with  little  more  art  or  trouble  than 
by  adding  Boman  terminations  to  English  words.  Whereas  in  reality  it  is  a 
very  universal  dialect,  spread  throughout  all  Europe  at  the  irruption  of  tho 
northern  nations,  and  particularly  accommodated  and  moulded  to  answer  all 
the  purposes  of  the  lawyers  with  a  peculiar  exactness  and  precision.  This  ia 
principally  owing  to  the  sinfplicity,  or  (if  the  reader  pleases)  the  ^verty  and 
baldness,  of  its  texture,  calculated  to  express  the  ideas  of  mankind  just  as  they 
arise  in  the  human  mind,  without  any  rhetorical  flourishes  or  perplexed  orna- 
ments of  style ;  for  it  may  be  observed,  that  those  laws  and  ordinances,  of  public 
as  well  as  private  communities,  are  generally  the  most  easily  understood,  where 
strength  and  perspicuity,  not  harmony  or  elegance  of  expression,  have  been 
principally  consulted  in  compiling  them.  These  northern  nations,  or  rathei 
their  legislators,  though  they  resolved  to  make  use  of  the  Latin  tongue  in  pro- 
mulging  their  laws,  as  being  more  durable  and  more  generally  known  to  their 
conquered  subjects  than  their  own  Teutonic  dialects,  yet  (either  throuj?h  choice 
AooA-i  or  necessity)  have  frequently  intermixed  therein  some  words  of  a  Grothic 
*^^^]  original,  which  is  mo^  oriss  the  case  in  ev^  countrjr  *of  Europe, 
and  therefbre  not  to  be  imputed  as  any  peculiar  blemish  in  our  English  le^al 
Latinity.(m)  The  truth  is,  what  is  generally  denominated  law-Latin  is  in  reality 
a  mere  technical  language,  calculated  for  eternal  duration,  and  easv  to  be  appre- 
hended both  in  present  and  future  times ;  and  on  those  accounts  best  suited  to 
preserve  those  memorials  which  are  intended  for  perpetual  rules  of  action.  The 
rude  pyramids  of  Egypt  have  endured  from  the  earliest  ages,  while  the  more 
modem  and  more  elegant  structures  of  Attica,  Bome,  and  ralmyra  have  sunk 
beneath  the  stroke  of  time. 

As  to  the  objection  of  locking  up  the  law  in  a  strange  and  unknown  tongue, 
that  is  of  little  weight  with  regard  to- records,  which  ^w  have  occasion  to  read 
but  such  as  do,  or  ought  to,  understand  the  rudiments  of  Latin.  And,  besides,  it 
may  be  observed  of  the  law-Latin,  as  the  very  Ingenious  Sir  John  Davis(n)  ob- 
serves of  the  law-French,  <<  that  it  is  so  very  easy  to  be  learned,  that  the  meanest 
wit  that  ever  came  to  the  study  of  the  law  doth  come  to  understand  it  almost 
perfectly  in  ten  days  without  a  reader.^' 

It  is  true  indeed  that  the  many  terms  of  art,  with  which  the  law  abounds, 
are  sufficiently  harsh  when  Latinized,  (yet  not  more  so  than  those  of  other 
sciences,)  and  may,  as  Mr.  Selden  observes,(o)  give  offence  <'  to  some  gramma- 
rians of  squeamish  stomachs,  who  would  rather  choose  to  live  in  ignorance  of 
things  the  most  useful  and  important,  than  to  have  their  delicate  ears  wounded 
by  the  use  of  a  word  unknown  to  Cicero,  Sallust,  or  the  other  writers  of  the 
Augustan  age."  Ye];  this  is  no  more  than  must  unavoidably  happen  when 
things  of  modern  use,  of  which  the  Eomans  had  no  idea  and  consequently  no 
*d21 1  P^^^*^^^''  ^  express  them,  come  to  be  delivered  in  the  Latin  tongue.  It 
^    would  puzzle  *the  most  classical  scholar  to  find  an  appeUation,  in  his 

Eure  Latinity,  for  a  constable,  a  record,  or  a  deed  of  feof&nent ;  it  is  therefore  to 
e  imputed  as  much  to  necessity,  as  ignorance,  that  they  were  styled  in  our 
forensic  dialect  constaJbulariuSy  recordum,  And  feoffamentum.  Thus,  again,  another 
uncouth  word  of  our  arUient  laws,  (for  I  defend  not  the  ridiculous  barbarisms 
sometimes  introduced  by  the  ignorance  of  modem  practisers,)  the  substantive 
murdrum^  of  the  verb  murdrare,  however  harbh  and  unclassical  it  may  seem,  was 
necessarily  framed  to  express  a  particular  offence ;  since  no  other  word  in  being, 
occidere,  interftcere,  necare,  or  the  like,  was  sufficient  to  express  the  intention  of  the 
criminal,  or  quo  animo  the  act  was  perpetrated ;  and  therefore  by  no  means  came 
up  to  the  notion  of  murder  at  present  entertained  by  our  law ;  viz.,  a  killing 
with  mediae  aforethought, 

A  similar  necessity  to  this  produced  a  similar  effect  at  Byzantium,  when  the 
Boman  laws  were  turned  into  Greek  for  the  use  of  the  Oriental  empire :  for, 

r»)The  lUlowlDf  aentenoe,  ** 9i  <(u\9  ad  hattaiia  ettrie  ma  stMnp,  In  Uie  Iftwi  of  the  Bnrgnodiaos  oo  (Im  oo 
muritf  tt  any  one  goes  out  of  his  own  court  to  fight."  to.,  before  the  end  of  the  fifth  oentniy  Add.  1,  o.  ft,  1 8. 
■A9  nuM  e  imlle  in  the  student  m  a  fiuning  modern  AxaAU        (•)  Pref.  Rep. 

"     ■  ■  h-  '  " 


tfen;  baft  he  mnrmeet  withit,einfOogoUMnof  thftMBM        («)PnCad 
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without  any  regard  to  Attic  elegance,  the  lawyers  of  the  imperial  courts  made 
DO  scruple  to  translate ^{dei  commissarioSj  tpidtixoixfitaaaptou^  ){^p)  cubiculum,  xoupoo- 
xXttov  ;(g)  filiumrfamiliaSy  natda-^ajudtat;  ;(r)  repudium,  peTtoodwv  :(8)  compromisstim 
xofiTcpofitffffov '(t)  reverentia  et  obsequiumy  peuepevrta  xai  ofiffexouwv ',lu)  and  the  like. 
They  studied  more  the  exact  and  precise  import  of  the  words  than  the  neatness 
and  delicacy  of  their  cadence.  And  many  academical  readers  will  excuse  me 
for  suggestmg  that  the  terms  of  the  law  are  not  more  numerous,  more  uncouth, 
or  more  difficult  to  be  explained  by  a  teacher,  than  those  of  logic,  physics,  and 
the  whole  circle  of  Aristotle's  philosophy,  nay,  even  of  the  politer  arts'  of  archi- 
tecture and  its  kindred  studies,  or  tne  science  of  rhetoric  itself  Sir  Thomas 
More's  famous  legal  que8tion(u7)  contains  in  it  nothing  more  difficult  than  the 
♦definition  which  in  his  time  the  philosophers  currently  gave  of  their  r^o.^o 
materia  prima,  the  groundwork  of  all  natural  knowledge;  that  it  is  ^'neque  ■■  **"* 
quidj  neque  quantum^  neque  qtuUe,  neque  aliquid  eorum  quibus  ens  determinatur;"  or 
Its  subsequent  explanation  by  Adrian  Heereboord,  who  assures  us(x)  that  ^'ma- 
teria prima  non  est  corpus,  neque  per  formam  corporeitatis,  neque  per  simplicem  essen- 
tiam:  est  tamen  ens,  et  quidem  substantia,  licet  incompleta;  habetque  actum  ex  se 
entitativum,  et  simul  est  potentia  siU>jectiva."  The  law  therefore,  with  regard  to 
its  technical  phrases,  stands  upon  the  same  footing  with  other  studies,  and  re- 
quests only  the  same  indulgence. 

This  technical  Latin  continued  in  use  from  the  time  of  its  first  inti*oduction 
till  the  subversion  of  our  antient  constitution  under  Cromwell;  when,  among 
many  other  innovations  in  the  law,  some  for  the  better  and  some  for  the  worse, 
the  language  of  our  records  was  altered  and  turned  into  English  But,  at  the 
restoration  of  king  Charles,  this  novelty  was  no  longer  countenanced;  the  prac- 
tisers  finding  it  very  difficult  to  express  themselves  so  concisely  or  significantly 
in  any  other  language  but  the  Latin.  And  thus  it  continued  without  any  sen- 
sible inconvenience  till  about  the  year  1730,  when  it  was  again  thought  proper 
that  the  proceedings  at  law  should  be  done  into  English ;  and  it  was  accordingly 
BO  ordered  by  statute  4  Geo.  II.  c.  26.  This  provision  was  made,  according  to 
the  preamble  of  the  statute,  that  the  common  people  might  have  knowledge 
and  understand ine;  of  what  was  alleged  or  done  for  and  against  them  in  the 
process  and  pleadings,  the  judgment  and  entries,  in  a  cause.  Which  purpose 
has,  I  fear,  not  been  answered ;  bein^  apt  to  suspect  that  the  people  are  now, 
after  many  years'  experience,  altogether  as  ignorant  in  matters  of  law  as  before. 
On  the  other  hand,  these  ihconvenienbiss  have  already  arisen  from  the  alteration; 
that  now  many  clerks  and  attorneys  are  hardly  able  to  read,  much  less  to  under- 
stand, a  record  even  of  so  modern  a  date  as  the  reign  of  George  the  First.  And 
it  has  much  enhanced  the  expense  of  all  legal  proceedings :  for  since  the  prac- 
tisers  are  confined  (for  *the  sake  of  the  stamp-duties,  which  are  thereby  r^oott 
considerably  increased)  to  write  only  a  stated  number  of  words  in  a  ■" 
sheet ;  and  as  the  English  language,  through  the  multitude  of  its  particles,  is 
much  more  verbose  than  the  Latin,  it  rollows  that  the  number  of  sheets 
must  be  very  much  augmented  bv  the  change.(y)  The  translation  also  of 
technical  phrases,  and  the  names  of  writs  and  other  process,  were  found  to  be 
BO  very  ridiculous  (a  writ  of  nisi  prius,  quare  impedit,  fieri  facias,  habeas  corpus^ 
and  the  rest,  not  being  capable  of  an  English  dress  with  any  degree  of  serious 
ness)  that  in  two  years'  time  it  was  found  necessary  to  make  a  new  act,  6  Geo. 
II.  c.  14 ;  which  allows  all  technical  words  to  continue  in  the  usual  language^ 
and  has  thereby  almost  defeated  every  beneficial  purpose  of  the  former  statute. 

What  is  said  of  the  alteration  of  language  b^  the  statute  4  Geo.  II.  c.  26  will 
hold  equally  strong  with  respect  to  the  prohibition  of  using  the  antient  uu 
mutahle  court-hand  in  writing  the  records  or  other  legal  proceedings;  \viiereby 
the  reading  of  any  record  that  is  fifty  years  old  is  now  become  Sie  object  of 
•deucO;  and  calls  for  the  help  of  an  antiquarian.    But  that  branch  of  it,  which 

(F)NoT.l,al.  (•)  Seepage  140. 

(f)  Not.  8,  edieL  ChndamHnop,  (•)  Philotoph.  iVotiiraZ,  e.  1,  {  28,  *a 

m  Not.  117,  o.  1.  'Vi  Tor  Jnatanoe,  these  Uum  wordt.  **a0cimdim  ihrmtm 

(•\  lUd.  c  8.  stahOi,**  are  now  aaDTerted  into  Mften,  <*iioooirding  to  th« 

m  Ibid.  Sa;  0. 11.  tnm  of  the  ftatato." 

(•^Ihid.'^So.a 
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forbids  the  nse  of  abbreviations,  seems  to  be  of  more  solid  advantage,  in  de- 
livering such  proceedings  from  obscurity:  according  to  the  precept  of  Jus- 
tinian ',(z)  ''  ne  per  scripturam  aliqua  fiat  in  pasterum  dvbitatio,  jubemus  non  per 
siglorum  captionea  et  compendiasa  enigmata  ejuadem  codicis  textum  conacribi,  sed  per 
Uterarum  conaeguentiam  explanari  cancedimus"    But  to  return  to  our  demurrer. 

When  the  substance  of  the  record  is  completed,  and  copies  are  delivered  to 
the  judges,  the  matter  of  law  upon  which  the  demurrer  is  grounded  is  upon 
solemn  argument  determined  by  the  court,  and  not  by  any  trial  by  jury ;  and 
judgment  is  thereupon  accordingly  given.  As,  in  an  action  of  trespass,  if  the 
*3241  d^^^i^^A^^  ^^  bis  P^^^  confesses  the  fkct,  but  '^justifies  it  causa  venatianiBf 
^  for  that  he  was  hunting  -,  and  to  this  the  plaintiff  demurs,  that  is,  he 
admits  the  truth  of  the  plea,  but  denies  the  justification  to  be  legal :  now,  on 
arguing  this  demurrer,  if  the  court  be  of  opinion  that  a  man  may  not  justify 
trespass  in  hunting,  they  will  give  judgment  for  the  plaintiff;  if  they  think  that 
be  may,  then  judgment  is  given  for  the  defendant.  Thus  is  an  issue  in  law,  or- 
demurrer,  disposed  of. 

An  issue  of  fact  takes  up  more  form  and  preparation  to  settle  it;  for  heie  the 
truth  of  the  matters  alleged  must  be  solemnly  examined  and  established  by 
proper  evidence  in  the  channel  prescribed  by  law.  To  which  examination  of 
facts,  the  name  of  trial  is  usually  confined,  which  will  be  treated  of  at  large  in 
the  two  succeeding  chapters. 


CHAPTEB  XXIL 

OF  THE  SEVERAL  SPECIES  OF  TRIAL. 

*a2Sl  *This  uncertainty  of  legal  proceedings  is  a  notion  so  generally  adopted, 
•^  and  has  so  long  been  the  standing  theme  of  wit  and  good  humour,  that 
he  who  should  attempt  to  refute  it  would  be  looked  upon  as  a  man  who  was  eithet 
incapable  of  discernment  himself,  or  else  meant  to  impose  upon  others.  Yet  it 
may  not  be  amiss,  before  we  enter  upon  the  several  modes  whereby  certainty 
is  meant  to  be  obtained  in  our  courts  of  justice,  to  inquire  a  little  wherein  th» 
uncertainty,  so  frequently  complained  of,  consists;  and  to  what  causes  it  owes 
its  original. 

It  hath  sometimes  been  said  to  owe  its  original  to  the  number  of  our  muni- 
cipal constitutions,  and  the  multitude  of  our  judicial  decisions  ;(a)  which  occa- 
sion, it  is  alleged,  abundance  of  rules  that  militate  and  thwart  with  each  other, 
as  the  sentiments  or  caprice  of  successive  legislatures  and  judges  have  happened 
to  vary.  The  fact  of  multiplicity  is  allowed ;  and  that  tnereby  the  researches 
of  the  student  are  rendered  more  difficult  and  laborious ;  but  that,  with  proper 
industry,  the  result  of  those  inquiries  will  be  doubt  and  indecision,  is  a  conse- 
quence that  cannot  be  admitted.  People  are  apt  to  be  angry  at  the  want  of 
simplicity  in  our  laws :  they  mistake  variety  for  confusion,  and  complicated 
♦^2fil  ^*®®®  ^^^  contradictory.  *They  bring  us  the  example  of  arbitrary  so- 
J  vemments,  of  Denmark,  Muscovy,  and  Prussia;  of  wild  and  unculti- 
vated nations,  the  savages  of  Africa  and  America ;  or  of  narrow  domestic  re- 
publics, in  antient  Greece  and  modem  Switzerland ;  and  unreasonably  require 
ihe  same  paucity  of  laws,  the  same  conciseness  of  practice,  in  a  nation  of  free- 
mop,  a  polite  and  commercial  people,  and  a  populous  extent  of  territory. 

In  an  arbitrary  despotic  government,  where  the  lands  are  at  the  disposal  of 
ine  prince,  ,the  rules  of  succession,  or  the  mode  of  enjoyment,  must  deponil 
upon  his  will  and  pleasure.  Hence  there  can  be  but  few  legal  determinations 
relating  to  the  property,  the  descent,  or  the  conveyance  of  real  estates;  and 
the  same  holds  in  a  stronger  degree  with  regard  to  goods  and  chattels,  and  the 
oontraots  relating  thereto.    Under  a  tyrannical  sway,  trade  must  be  continually 

(■)  De  conoqpL  digetL  1 18.  (*)  See  the  preface  to  Sir  John  DftTle^l  Reporti,  when** 

Butnj  of  tbe  wUowing  toplotan  rttiimiwnil  non  at  luc* 
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in  jeopardy,  and  of  oonsequenoe  can  never  be  extensive:  this  therefore  puts  an 
end  to  the  necessity  of  an  infinite  number  of  rules,  which  the  English  merchant 
daily  recnra  to  for  adjusting  commercial  differences.  Marriages  are  there  usually 
contracted  with  slaves ;  or  at  least  women  are  treated  as  such :  no  laws  can  be 
therefore  expected  to  regulate  the  rights  of  dower,  jointures,  and  marriage  set- 
tltnnents.  Few  also  are  the  persons  who  can  claim  the  privileges  of  any  laws ; 
the  bulk  of  thoe>e  nations,  viz.,  the  commonalty^  boors,  or  peasants,  being  merely 
villeins  and  bondmen.  Those  are  therefore  lefi  to  the  private  coercion  of  their 
lords,  are  esteemed  (in  the  contemplation  of  these  boasted  legislators)  incapable 
of  either  right  or  injury,  and  of  consequence  are  entitled  to  no  redress.  Wo 
may  see,  in  these  arbitrary  states,  how  large  a  field  of  legal  contests  is  already 
rooted  up  and  destroyed. 

Again :  were  we  a  poor  and  naked  people,  as  the  savages  of  America  are, 
strangers  to  science,  to  commerce,  and  the  arts  as  well  of  convenience  as  of 
luxury,  we  might  perhaps  be  content,  as  some  of  them  are  said  to  be,  to  refer 
all  disputes  to  the  next  man  we  meet  upon  the  road,  and  so  put  a  short  ruto^r 
end  *to  every  controversy.  For  in  a  state  of  nature  there  is  no  room  *- 
for  municipal  laws ;  and  the  nearer  any  nation  approaches  to  that  state,  the 
fewer  they  will  have  occasion  for.  When  the  people  of  Home  were  little  better 
than  sturdy  shepherds  or  herdsmen,  all  their  laws  were  contained  in  ten  or 
twelve  tables;  but  as  luxury,  politeness,  and  dominion  increased,  the  civil  law 
increased  in  the  same  proportion,  and  swelled  to  that  amazing  bulk  which  it 
now  occupies,  though  successively  pruned  and  retrenched  by  the  emperors 
TheodosiuB  and  Justinian. 

'In  like  manner  we  may  lastly  observe,  that,  in  petty  states  and  narrow  terri- 
tories, much  fewer  laws  will  suffice  than  in  large  ones,  because  there  are  feww 
objects  upon  which  the  laws  can  operate.  The  regulations  of  a  private  famify 
are  short  and  well  known ;  those  of  a  prince's  household  are  necessarily  more 
various  and  diffuse. 

The  causes  therefore  of  the  multiplicity  of  the  English  laws  are,  the  extent  of 
the  countiy  which  they  govern,  the  commerce  and  refinement  of  its  inhabitants; 
but,  above  all,  the  liberty  and  property  of  the  subject.  These  will  naturally 
produce  an  infinite  fund  of  disputes  which  must  be  terminated  in  a  judicial  way; 
and  it  is  essential  to  a  free  people,  that  these  determinations  be  published  and 
adhered  to;  that  their  property  may  be  as  certain  and  fixed  as  the  very  consti- 
tution of  their  state.  For  thoagh  in  many  other  countries  every  thing  is  left  in 
the  breast  of  the  judge  to  determine,  yet  with  us  he  is  only  to  declare  and  pro- 
nounce, not  to  maie  or  new-inodel,  the  law.  Hence  a  multitude  of  decisions,  or 
oases  adjudged,  will  arise ;  for  seldom  will  it  happen  that  an^  one  rule  will  ex- 
actly suit  with  many  cases.  And  in  proportion  as  the  decisions  of  courts  of 
judicature  are  multiplied,  the  law  will  be  loaded  with  decrees,  that  may  some- 
times (though  rarely)  interfere  with  each  other:  either  because  succeeding 
judges  may  not  be  apprized  of  the  prior  adiudication ;  or  because  they  may 
think  differently  from  their  predecessors ;  or  because  the  same  arguments  did 
not  occur  formerly  as  at  '^'present;  or,  in  fine,  because  of  the  natural  r^ooo 
imbecility  and  imperfection  that  attends  all  human  proceedings.  But  ^ 
wherever  this  happens  to  be  the  case  in  any  material  point,  the  legislature  is 
ready,  and  from  time  to  time  both  may,  and  frequently  does,  intervene  to  re- 
move the  doubt;  and,  upon  due  deliberation  had,  determines  by  a  declaratory 
statute  how  the  law  shall  be  held  for  the  future. 

Whatever  instances  therefore  of  contradiction  or  uncertainty  may  have  been 
cleaned  from  our  records,  or  reports,  must  be  imputed  to  the  defects  of  human 
utws  in  general,  and  are  not  owing  to  any  particumr  ill  construction  of  the  Eng- 
ish  system.  Indeed,  the  reverse  is  most  strictly  true.  The  English  law  is  leas 
embarrassed  with  inconsistent  resolutions  and  doubtfid  questions,  than  any  other 
known  system  of  the  same  extent  and  the  same  duration.  I  may  instance  in 
the  civil  law :  the  text  whereof,  as  collected  by  Justinian  and  his  agents,  is  ex- 
tremely voluminous  and  diffuse ;  but  the  idle  comments,  obscure  glosses,  and 
jarring  interpretations  grafted  thereupon  by  the  learned  jurists  «re  litera'ly 
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without  number.  And  these  glosses,  which  are  mere  private  opinions  of  scho 
iastic  doctors,  (and  not,  like  our  books  of  reports,  judicial  determinations  of  the 
court,)  are  all  of  authority  sufficient  to  be  vouched  and  relied  on :  which  must 
needs  breed  great  distraction  and  confusion  in  their  tribunals.  The  same  may 
be  said  of  the  canon  law ;  though  the  text  thereof  is  not  of  half  the  antiquity 
with  the  common  law  of  England ;  and  though  the  more  antient  any  system  of 
law  is,  the  more  it  is  liable  to  be  perplexed  with  the  multitude  of  judicial  decrees. 
When  therefore  a  body  of  laws,  of  so  high  antiquity  as  the  English,  is  in  general 
so  clear  and  perspicuous,  it  argues  deep  wisdom  and  foresight  m  such  as  laid  the 
foundations,  and  great  care  and  circumspection  in  such  as  have  built  the  super- 
structure. 

But  is  not  (it  will  be  asked)  the  multitude  of  law-suits,  wbich  we  daily  see 
^3291  ^^^  experience,  an  argument  against  the  clearness  and  certainty  of  the 
•^  law  itself?  By  no  means :  for  *among  the  various  disputes  and  contro- 
versies which  are  daily  to  be  met  with  in  the  course  of  legal  proceedings,  it  is 
obvious  to  observe  how  very  few  arise  from  obscurity  in  the  rules  or  maxims  of 
law.  An  action  shall  seldom  be  heard  of,  to  determine  a  question  of  inheritance, 
imless  the  fact  of  the  descent  be  controverted.  But  the  dubious  points  which 
are  usually  agitated  in  our  courts  arise  chiefly  from  the  difficulty  there  is  of 
ascertaining  the  intentions  of  individuals,  in  their  solemn  dispositions  of  pro- 
perty ;  in  tneir  contracts,  conveyances,  and  testaments.  It  is  an  object  indeed 
of  the  utmost  importance,  in  this  free  and  commercial  country,  to  lay  as  few 
restraints  as  possible  upon  the  transfer  of  possessions  from  hand  to  hand,  or 
their  various  designations  marked  out  by  the  prudence,  convenience,  necessities, 
or  even  by  the  caprice,  of  their  ownera :  yet  to  investigate  the  intention  of  the 
owner  is  frequently  matter  of  difficulty,  among  heaps  of  entangled  conveyances 
or  wills  of  a  various  obscurity.  The  law  rarely  hesitates  in  declaring  its  own 
meaning;  but  the  judges  are  frequently  puzzled  to  find  out  the  meaning  of 
others.  Thus  the  powers,  the  interest,  the  privileges  and  properties  of  a  tenant 
for  life,  and  a  tenant  in  tail,  are  clearly  distinguished  and  precisely  settled  by 
law :  but,  what  words  in  a  will  shall  constitute  this  or  that  estate,  has  occa- 
sionally been  disputed  for  more  than  two  centuries  past,  and  will  continue  to 
be  disputed  as  lon^  as  the  carelessness,  the  ignorance  or  singularity  of  testators 
shall  continue  to  clothe  their  intentions  in  dark  or  new-fangled  expressions. 

But,  notwithstanding  so  vast  an  accession  of  legal  controversies,  arising  from 
80  fertile  a  fund  as  the  ignorance  and  wilfulness  of  individuals,  these  will  bear 
no  comparison  in  point  of  number  to  those  which  are  founded  upon  the  dis- 
honesty and  disingennity  of  the  parties :  by  either  their  suggesting  complaints 
that  are  false  in  fact,  and  thereupon  bringing  groundless  actions;  or  by  their 
denying  such  facts  as  are  true,  in  setting  up  unwarrantable  defences.  Ex  facto 
criturjiis:  if  therefore  the  fact  be  perverted  or  misrepresented,  the  law  which 
*3301  ^^^^  from  thence  will  unavoidably  be  unjust  or  partial.  *And,  in  order 
^  to  prevent  this,  it  is  necessary  to  set  right  the  fact,  and  establish  the 
truth  contended  for,  by  appealing  to  some  mode  of  probation  or  trial,  which  the 
law  of  the  country  has  ordained  for  a  criterion  of  truth  and  falsehood. 

These  modes  of  probation  or  trial  form  in  every  civilized  country  the  great 
object  of  iudicial  decisions.  And  experience  will  abundantly  show,  that  above 
a  hundred  of  our  law-suits  arise  from  disputed  facts,  for  one  where  the  law  in 
doubted  of  About  twenty  days  in  the  year  are  sufficient  in  Westminster  hall, 
to  settle  (upon  solemn  argument)  every  demurrer,  or  other  special  point  of  law. 
that  arises  throughout  the  nation :  but  two  months  are  annually  spent  in  de- 
ciding the  truth  of  facts,  before  six  distinct  tribunals,  in  the  several  circuits  of 
England :  exclusive  of  Middlesex  and  London,  which  afford  a  supply  of  causes 
much  more  than  equivalent  to  any  two  of  the  largest  circuits. 

Trial,  then,  is  the  examination  of  the  matter  of  fact  in  issue :  of  which  there 
are  many  different  species,  according  to  the  difference  of  the  subject,  or  thing 
to  be  tr<"l :  of  all  which  we  will  take  a  cursory  view  in  this  and  the  subsequent 
chapter.  For  the  law  of  England  so  industriously  endeavours  to  investigate 
tnith  at  any  rate,  that  it  will  not  cx>nfine  itself  to  one,  or  to  a  few,  manners  of 
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trial ;  but  varies  its  examination  of  facts  according  to  the  nature  of  the  facts 
themselves :  this  being  the  one  invariable  principle  pursued,  that  as  well  the 
best  method  of  trial,  as  the  best  evidence  upon  that  trial  which  the  nature 
of  the  case  affords,  and  no  other,  shall  be  admitted  in  the  English  courts  of 
justice. 

The  species  of  trials  in  civil  cases  are  seven.  By  record;  by  inspection,  or  ex» 
amination;  by  certificate;  by  witnesses;  by  VHiger  of  battle;  by  iDoger  of  law;  and 
hy  jury. 

I.  First,  then,  of  the  trial  by  record.  This  is  only  used  in  one  particular  in- 
stance :  and  that  is  wh<3re  a  matter  of  record  ^is  pleaded  in  any  action,  p  ^qn-i 
as  a  fine,  a  judgment,  or  the  like ;  and  the  opposite  pai*ty  pleads,  '<  ntU    ^ 

tiel  record,"  that  there  is  no  such  matter  of  record  existing :  upon  this,  issue  is 
tendered  and  joined  in  the  following  form,  *^  and  this  he  prays  may  be  inquired 
of  by  the  record,  and  the  other  doth  the  like ;"  and  hereupon  the  party  pleading 
the  record  has  a  day  given  him  to  bring  it  in,  and  proclamation  is  made  in  court 
for  him  to  "  bring  forth  the  record  by  him  in  pleading  alleged,  or  else  he  shall 
be  condemned/'  and,  on  his  failure,  his  antagonist  shall  have  judgment  to 
recover.  The  trial  therefore  of  this  issue  is  merely  by  the  record;  for,  as 
Sir  Edward  Coke(6)  observes,  f*^  record  or  enrolment  is  a  monument  of  so 
high  a  nature,  and  importetb  in  Hself  such  absolute  verity,  that  if  it  be  pleaded 
that  there  is  no  such  record,  it  shall  not  receive  any  trial  by  witness,  jury,  or 
otherwise,  but  only  bv  itself.  Thus  titles  of  nobility,  as  whether  earl  or  no  earl^ 
baron  or  no  baron,  shall  be  tried  by  the  king's  writ  or  patent  only,  which  is 
matter  of  record.ro)  Also  in  case  of  an  alien,  whether  alien  friend  or  enemy, 
shall  be  tried  by  tne  league  or  treaty  between  his  sovereign  and  ours ;  for  every 
lea^e  or  treaty  is  of  T^oor±(d)  And  also,  whether  a  manor  be  to  be  held  tn 
antient  demesne  or  not,  shall  be  tried  by  the  record  of  domesday  in  the  king's 
exchequer. 

II.  Trial  by  inspection,  or  examination,  is  when,  for  the  greater  expedition  of  a 
cause,  in  some  point  or  issue  being  either  the  principal  question  or  aribing  col- 
laterally out  of  it,  but  being  evidently  the  object  of  senses,  the  judges  of  the 
court,  upon  the  testimony  of  their  own  sense,  shall  decide  the  point  in  dispute 
For,  where  the  affirmative  or  negative  of  a  question  is  matter  of  such  obvious 
determination,  it  is  not  thought  necessary  to  summon  a  jury  to  decide  it,*  who 
are  properly  called  in  to  inform  the  conscience  of  the  court  in  respect  of  dubious 
facts :  and  therefore  when  the  fact,  from  its  nature,  must  be  evident  to  the  court 
either  from  ocular  demonstration  or  other  irrefragable  proof,  there  the  r«ooo 
law  departs  *from  its  usual  resort,  the  verdict  of  twelve  men,  and  relies     *- 

on  the  judgment  of  the  court  alone.  As  in  case  of  a  suit  to  reverse  a  fine  for 
non-age  of  the  cognizor,  or  to  set  aside  a  statute  or  recognizance  entered  into 
by  an  infant ;  here,  and  in  other  cases  of  the  like  sort,  a  writ  shall  issue  to  the 
sheriff  ;(€)  commanding  him  that  he  constrain  the  said  party  to  appear,  that  it 
may  be  ascertained,  by  the  view  of  his  body  by  the  king's  justices,  whether  he 
be  of  full  age  or  not ;  "  ut  per  aspectuni  corporis  sui  constare  poterit  justiciariis 
nostris,  si  prcedictus  A.  sit  plence  oetatis  necneJ\f)  If  however  the  court  has,  upon 
inspection,  any  doubt  of  the  age  of  the  party,  (as  may  frequently  be  the  case,) 
it  may  proceed  to  take  proofs  of  the  fact ;  and,  particularly,  may  examine  the 
infant  himself  upon  an  oath  of  voire  dire,  veritatem  dicere,  that  is,  to  make  true 
answer  to  such  questions  as  the  court  shall  demand  of  him :  or  the  court  may 
examine  his  mother,  his  godfather,  or  the  like.(^) 
In  like  manner,  if  a  defendant  pleads  in  abatement  of  the  suit  that  the 

Slaintiff  is  dead,  and  one  appears  and  calls  himself  the  plaintiff,  which  the 
efendant  denies :  in  this  case  the  judges  shall  determine  by  inspection  and 
examination  whether  he  be  the  plaintiff  or  not.(A)  Also,  if  a  man  be  found  by 
a  jury  an  idiot  a  Ttatiintate,  he  may  come  in  person  into  the  chancery  befoVe  the 


(*)  1  iMt  117  280.  (/)  Tblfl  qoeetioD  of  non-age  wm  fbnnerly,  aooordtng  to 

M  6  Rep.  53.  GlaoTil,  (L  13,  c.  15,)  trkid  by  m  Jury  of  eight  nco,  ttaoogh 

f«)  0  Rep.  81.  now  It  to  tried  by  inflection. 

(•)  Ibid.  (#)  2ltolL  Abr.  678. 

(A)  9  Rep.  80. 
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ohaiioelloi'y  or  be  brought  there  by  his  friendB,  to  be  inspected  and  examined, 
whether  idiot  or  not :  and  if  upon  such  view  and  inquiry  it  appears  that  he  ia 
not  so,  the  verdict  of  the  jury  and  all  the  proceedings  diereon  are  utterly 
void  and  instantly  of  no  effect.(Q 

Another  instance  in  which  the  trial  bv  inspection  may  be  used  is  when,  upon 
an  appeal  of  mayhem,  the  issue  joined  is  whether  it  be  mavhem  or  no  may- 
hem f  this  shall  be  decided  by  the  court  upon  inspection,  ior  which  purpose 
^ooQ-.  they  may  '^'call  in  the  assistance  of  surgeons.(y)^  And,  by  analogy  to 
-I  this,  in  an  action  of  trespass  for  mavhem,  the  court  (upon  view  of  such 
mayhem  as  the  plaintiff  has  laid  in  his  declaration,  or  which  is  certified  by 
the  judges  who  tried  the  cause  to  be  the  same  as  was  given  in  evidence  to  the 
jury)  may  increase  the  damages  at  their  own  discretion,rA:)  as  may  also  be  the 
ease  upon  view  of  an  atrocious  battery. (2)  But  then  the  oattery  must  likewise 
be  alleged  so  certainly  in  the  declaration  that  it  may  appear  to  be  the  same 
with  the  battery  inspected. 

Also,  to  ascertain  any  circumstances  relative  to  a  particular  day  past,  it  hath 
been  tried  by  an  inspection  of  the  almanac  by  the  court.  Thus,  upon  a  writ 
of  error  from  an  inferior  court,  that  of  Lynn,  the  error  assigned  was  that  the 
judgment  was  given  on  a  Sunday,  it  appearing  to  be  on  26  February,  26  Eliz., 
and  upon  inspection  of  the  almanacs  or  that  year  it  was  found  that  the  26th 
of  February  in  that  vear  actually  fell  upon  a  Sunday :  this  was  held  to  be  a 
sufficient  trial,  and  that  a  trial  by  a  jury  was  not  necessary,  although  it  was 
an  error  in  &ct  -,  and  so  the  judgment  was  rever8ed.(m)  But  in  all  these  cases 
the  judges,  if  they  conceive  a  doubt,  may  order  it  to  be  tried  by  jury. 

III.  The  trial  by  certificate  is  allowed  in  such  cases  where  the  evidence  of 
the  person  certifying  is  the  only  proper  criterion  of  the  point  in  dispute.  For, 
when  the  finct  in  question  lies  out  of  the  cognizance  of  the  court,  the  judges 
must  rely  on  the  solemn  averment  or  information  of  persons  in  such  a  station 
as  affords  them  the  most  clear  and  competent  knowledge  of  the  truth.  As 
therefore  such  evidence  (if  given  to  a  jury)  must  have  been  conclusive,  the  law, 
to  save  trouble  and  circuity,  permits  the  fact  to  be  determined  upon  such  cer* 
tificate  merely.  Thus,  1.  If  the  issue  be,  whether  A.  was  absent  with  the 
king  in  his  army  out  of  the  realm  in  time  of  war ;  this  shall  be  tried(n)  by  the 
^i^ooA-i  certificate  of  the  mareschal  of  '*'the  king's  host  in  writing  under  his 
^  seal,  which  shall  be  sent  to  the  justices.  2.  If,  in  order  to  avoid  an 
outlawry  or  the  like,  it  was  alleged  that  the  defendant  was  in  prison,  tiUra 
mare,  at  Bourdeauz,  or  in  the  service  of  the  mayor  of  Bourdeaux,  this  should 
have  been  tried  by  the  certificate  of  the  mayor;  and  the  like  of  the  captain  of 
Calais.(<i)  But  when  this  was  law(  i>)  those  towns  were  under  the  dominion  of 
the  crown  of  England.  And  therefore,  by  parity  of  reason,  it  should  now  hold 
that  in  similar  cases  arising  at  Jamaica  or  Minorca,  the  trial  should  be  b^  cer- 
tificate from  the  governor  of  those  islands.  We  also  find(9)  that  the  certificate 
of  the  queen's  messenger,  sent  to  summon  home  a  peeress  of  the  realm,  was 
formerly  held  a  sufficient  trial  of  the  contempt  in  refusing  to  obey  such  sum- 
mons. 8.  For  matters  within  the  realm,  the  customs  of  the  city  of  London 
shall  be  tried  by  the  certificate  of  the  mayor  and  aldermen,  certified  by  the 
mouth  of  their  recorder  ;(r)  upon  a  surmise  fr^m  the  party  alleging  it,  that  the 
oastom  ought  to  be  thus  triea :  else  it  m]ist  be  tried  by  the  country.(«)  As, 
the  custom  of  distributing  the  effects  of  freemen  deceased,  of  enrolling  ap- 
prentices, or  that  he  who  is  free  of  one  trade  may  use  another ;  if  any  of  these 
or  other  similar  points  come  in  issue.  But  this  rule  admits  of  an  exceptioc 
wher£  the  corporation  of  London  is  party  or  interested  in  the  suit ;  as  in  an 
motion  brought  for  a  penalty  inflicted  by  the  custom;  for  there  the  reason  of 

m  nM.  8L  (•) »  Rep.  31. 

(f)  2  RolL  Abr.  ftTS.  »)  2  Roll.  Atr.  668. 

m  1  8ld.  106.  (t)  Dyer:  170, 17T. 

(()  Htftlr.  406.  r)  Co.  Litt.  74.    4  Borr.  946. 


C»)  pro.  m^'m,  (•)  Bro.  Abr.  tit  tHal,  pL  ML 
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the  law  will  not  endure  so  partial  a  trial ;  but  this  oasiom  snail  be  iecormined 
by  a  jury,  and  not  by  the  mayor  and  aldermen  certifying  by  the  mouth  oi 
their  recorder.(t)  4.  In  some  cases  the  sheriff  of  London's  certificate  shall  be 
the  final  trial ;  as,  if  the  issue  be  whether  the  defendant  be  a  citizen  of  Lon- 
don or  a  foreigner,(u)  in  case  of  privilege  pleaded  to  be  sued  only -in  the  city 
courts.  Of  a  nature  somewhat  similar  to  which  is  the  trial  of  the  privilege  of 
the  university,  when  the  chancellor  claims  ooraisanoe  of  the  oause  because  one 
of  the  parties  is  a  '*'privileged  person.  In  this  case,  the  charters  con-  r«Q«r5 
firmed  by  act  of  parliament  direct  the  trial  of  the  question,  whether  a  *- 
privileged  person  or  no,  to  be  determined  bv  the  certificate  and  notification  of 
the  chancellor  under  seal,  to  which  it  hath  also  been  usual  to  add  an  affidavit  of 
the  fact;  but  if  the  parties  be  at  issue  between  themselves,  whether  A.  is  a 
member  of  the  university  or  no,  on  a  plea  of  privilege,  the  trial  shall  be  then 
by  jury  and  not  by  the  chancellor's  certificate ;(t;)  because  the  charters  direct 
only  that  the  privilege  be  allowed  on  the  chancellor's  certificate  when  the  claim 
of  cognizance  is  made  by  him,  and  not  where  the  defendant  himself  pleads  his 
privilege ;  so  that  this  must  be  left  to  the  ordinary  course  of  determination. 
5.  In  matters  of  ecclesiastical  jurisdiction,  as  marriage,  and  of  course  general 
lastardy ;  and  iA^o  excommunications  and  ore^^rs,  these  and  other  like  mattera 
shall  be  tried  by  the  bishop's  certifieate.(t<7)  As,  if  it  be  pleaded  in  abatement 
that  the  plaintiff  is  excommunicated,  and  issue  is  joined  thereon ;  or,  if  a  man 
claims  an  estate  by  descent,  and  the  tenant  alleges  the  demandant  to  be  a  has* 
tard ;  or,  if  on  a  writ  of  dower  the  heir  pleads  no  marriage ;  or,  if  the  issue  in 
a  quare  impedit  be  whether  or  no  the  church  be  full  by  institution ;  all  these, 
being  matters  of  mere  ecclesiastical  cognizance,  shall  be  tried  by  certificate 
from  the  ordinary.  But,  in  an  action  on  the  case  for  calling  a  man  Dastard,  the 
defendant  having  pleaded  in  justification  that  the  plaintiff  was  really  so,  this 
was  directed  to  be  tried  by  a  jury  :(x)  because,  whether  the  plaintiff  be  found 
either  a  general  or  special  bastard,  the  justification  will  be  good ;  and  no  ques- 
tion of  special  bastardy  shall  be  tried  by  the  bishop's  certificate,  but  by  a 
jnry.(y)  For  a  special  bastard  is  one  born  before  marriage  of  parents  who 
afterwards  intermarry;  which  is  bastardy  by  our  law,  though  not  by  the 
ecclesiastical.  It  would  therefore  be  improper  to  refer  the  trial  of  that  ques- 
tion to  the  bishop,  who,  whether  the  child  be  born  before  or  after  marriage, 
will  be  *sure  to  return  or  certify  him  legitimate.(2)  Ability  of  a  clerk  r^ooo 
;presented,(a)  admission^  institution^  and  deprivation  of  a  clerk,  shall  also  be  ^ 
tried  by  certificate  from  the  ordinary  or  metropolitan,  because  of  these  he  is 
the  most  competent  judge  ;(^6)  but  induction  BhsA  be  tried  by  a  jury,  because  it 
is  a  matter  of  public  notoriety,(c)  and  is  likewise  the  corporal  investiture  of 
the  temporal  profits.  Resignation  of  a  benefice  may  be  tried  in  either  way  ](d) 
but  it  seems  most  properly  to  fall  within  the  bishop's  cognizance.  6.  The  trial 
of  all  customs  and  practice  of  the  courts  shall  be  by  certificate  from  the  proper 
officers  of  those  courts  respectively }  and  what  return  was  made  on  a  writ  by 
the  sheriff  or  under-sheriff  shall  be  only  tried  by  his  own  certificate,  (e)  And 
thus  much  for  those  several  issues  or  'matters  of  fkot  which  are  proper  to  be 
taried  by  certificate. 

lY  A  fourth  species  of  trial  is  that  by  witnesses,  per  testes,  without  the  inter- 
Tention  of  a  jury.  This  is  the  only  method  of  trial  known  to  the  eivil  law  in 
which  the  jud^e  is  left  to  form  in  his  own  breast  his  sentence  upon  the  credit 
of  the  witnesses  examined ;  but  it  is  very  rarely  used  in  our  law,  which  prefers 
the  trial  by  jury  before  it  in  almost  every  instance.'     Save  only  that  when  a 

r«)  Hob.  86.  (^  See  Introd.  to  the  Omt  GhartWyMfO.  0mm.  mib 

r)  Co.  utt  74.  im 
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M  Hob.  179.  (•)  Djrer,  228. 
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widow  brings  a  writ  of  dower,  and  the  tenant  pleads  that  the  husband  is  not 
dead;  this,  oeing  looked  upon  as  a  dilatonr plea, is  in  favour  of  the  widow,  <»nd 
for  greater  expedition  allowed  to  be  tried  by  witnesses  examined  before  the 
judges;  and  so,  saith  Finch,(/)  shall  no  other  case  in  our  law.  But  Sir  Edward 
Coke(^)  mentions  some  others ;  as  to  try  whether  the  tenant  in  a  real  action 
was  duly  summoned,  or  the  validity  of  a  challenge  to  a  juror :  so  that  Finch's 
observation  must  be  confined  to  the  trial  of  direct  and  not  collateral  issues. 
And  in  every  case  Sir  Edward  Coke  lays  it  down  that  the  affirmative  must  be 
proved  by  two  witnesses  at  the  least.' 

*3371  *^'  ^^^  ^^^^  species  of  trial  is  ot  great  antiquity,  but  much  dis- 
^  used ;  though  still  in  force  if  the  parties  choose  to  abiae  by  it :  I  mean 
the  trial  b^  UHiaer  of  battle,^  This  seems  to  have  owed  its  original  to  the 
military  spirit  of  our  ancestors,  joined  to  a  superstitious  frame  of  mind ;  it 
being  m  tne  nature  of  an  appeal  to  Providence  under  an  apprehension  and 
hope  (however  presumptuous  and  unwarrantable)  that  Heaven  would  give  the 
victory  to  him  who  had  the  right.  The  decision  of  suits  by  this  appeal  to  the 
Ood  of  battles  is  by  some  said  to  have  been  invented  by  the  Burgundi,  one  of 
the  northern  or  Grerman  clans  that  planted  themselves  in  Gaul.  And  it  is  true 
that  the  first  written  injunction  of  judiciary  combats  that  we  meet  with  is 
in  the  laws  of  Gundebaid,  a.d.  501,  which  are  preserved  in  the  Burgundian 
code.  Tet  it  does  not  seem  to  have  been  merely  a  local  custom  of  this  or  that 
particular  tribe,  but  to  have  been  the  common  usage  of  all  those  warlike 
people  from  the  earliest  times.(A)  And  it  may  also  seem,  from  a  passage  in 
Velleius  Paterculus,(2)  that  the  Germans,  when  first  they  became  known  to  the 
Romans,  were  wont  to  decide  all  contests  of  right  by  the  sword ;  for  when 
Quintilius  Varus  endeavored  to  introduce  among  them  the  Roman  laws  and 
method  of  trial,  it  was  looked  upon  (says  the  historian)  as  a  "novitas  incogniUE 
disciplince,  ut  solita  armis  decemi  jure  terminarentur"  And  amon^  the  antient 
Goths  in  Sweden  we  find  the  practice  of  judiciary  duels  established  upon  much 
the  same  footing  as  they  formerly  were  in  our  own  country.  (/) 

This  trial  was  introduced  into  England,  among  other  Norman  customs,  by 
William  the  Conqueror ;  but  was  only  used  in  three  cases,  one  military,  one 
criminal,  and  the  third  civil.  The  first  in  the  court  martial,  or  court  of  chivalry 
and  honour  ;(k)  the  second  in  appeals  of  felony,(Q  of  which  we  shall  speak  in 
j^QQo-.  the  next  book;  and  the  third  upon  issue  joined  in  a  *  writ  of  right, 
J  the  last  and  most  solemn  decision  of  real  property.  For  in  writs  of 
right  the  jus  proprietatiSy  which  is  frequently  a  matter  of  difficulty,  is  in  question ; 
but  other  real  actions  being  merely  questions  of  the  jus  possessionis,  which  are 
usually  more  plain  and  obvious,  our  ancestors  did  not  in  them  appeal  to  the 
decision  of  Providence.  Another  pretext  for  allowing  it  upon  these  final 
writs  of  right  was  also  for  the  sake  of  such  claimants  as  mi^ht  have  the  true 
right,  but  yet,  by  the  death  of  witnesses,  or  other  defect  of  evidence,  be  unable 
to  prove  it  to  a  jury.  But  the  most  curious  reason  of  all  is  given  in  the  Mir- 
ror,(m)  that  it  is  allowable  upon  warrant  of  the  combat  between  David  for  the 
people  of  Israel  of  the  one  party,  and  Goliath  for  the  Philistines  of  the  other 
party ;  a  reason  which  pope  Nicholas  I.  very  seriously  decides  to  be  inconclu- 
8ive.(n)  Of  battle,  therefore,  on  a  writ  of  right,(o)  we  are  now  to  speak ;  and 
although  the  writ  of  right  itself,  and  of  course  this  trial  thereof,  be  at  present 
much  disused,  yet,  as  it  is  law  at  this  day,  it  may  be  matter  of  curiosity,  at 
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'  In  courts  of  law.  in  general,  it  suffioes  to  prove  a  fact  by  one  witness.  In  courts  of 
equity  it  is  sometimes  otherwise,  and  two  witnesses  are  required.  Vide  post,  ch.  27  and 
note. — Chittt. 

*  Now  abolished,  by  59  Geo.  III.  o.  46,  passed  in  consequence  of  a  defendant  having 
waged  his  battle  in  Ashford  V9.  Thornton,  1  B.  Jb  Aid.  405.— Stiwart. 
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least  to  inquire  into  :he  forms  of  this  proceeding  as  we  may  gainer  them  from 
antient  aathor8.(|>) 

The  last  trial  by  battle  that  was  waged  in  the  court  of  common  pleas  at 
Westminster  (though  there  was  afterwards(^)  one  in  the  court  of  chivalry  in 
1681  y  and  another  in  the  county  palatine  of  Durham(r)  in  1638)  was  in  the 
thirteenth  year  of  queen  Elizabeth,  a.d.  1571^  as  reported  by  Sir  James  Dyer,(js) 
and  was  held  in  Tothill  fields,  Westminster, ''  non  sine  magna  juris  consuUorum 
perturbatianey"  saith  Sir  Henry  Spelman,(t)  who  was  himself  a  witness  of  the 
ceremony.    The  form,  as  appears  from  the  authors  before  cited,  is  as  follows : 

When  the  tenant  in  a  writ  of  right  pleads  the  general  issue,  viz.,  that  he  hath 
more  right  to  hold  than  the  '^'demandant  hath  to  recover,  and  offers  to  r^oock 
prove  it  by  the  body  of  his  champion,  which  tender  is  accepted  by  the  »• 
demandant ;  the  tenant  in  the  first  place  must  produce  his  champion,  who  by 
throwing  down  his  glove  as  a  gage  or  pledge  thus  wages  or  stipulates  battle 
with  the  champion  of  the  demandant ;  who,  by  taking  up  the  gage  or  glove, 
stipulates  on  his  part  to  accept  the  challenge.  The  reason  why  it  is  waged  by 
champions  and  not  by  the  parties  themselves  in  civil  actions  is,  because  if  any 
party  to  the  suit  dies,  the  suit  must  abate  and  be  at  an  end  for  the  present,  and 
therefore  no  judgment  could  be  given  fbr  the  lands  in  question  if  either  of  the 
parties  were  slain  in  battle  :(ti)  and  also  that  no  person  might  claim  an  exemption 
from  this  trial,  as  was  allowed  in  criminal  cases  where  the  battle  was  waged  in 
person. 

A  piece  of  ^ound  is  then  in  due  time  set  out  of  sixty  feet  square,  enclosed 
with  lists,  and  on  one  side  a  court  erected  for  the  judges  of  the  court  of  com- 
mon pleas,  who  attend  there  in  their  scarlet  robes;  and  also  a  bar  is  prepared 
for  the  learned  sergeants-at-law.  When  the  court  sits,  which  ought  to  be  by 
sunrising,  proclamation  is  made  for  the  parties  and  their  champions,  who  are 
introduced  by  two  knights  and  are  dressed  in  a  coat  of  armour,  with  red 
sandals,  bare-legged  from  the  knee  downwards,  bare-headed,  and  with  bare 
arms  to  the  elbows.  The  weapons  allowed  them  are  only  batons  or  staves  of 
an  ell  long,  and  a  four-cornered  leathern  target ;  so  that  death  very  seldom 
ensued  this  civil  combat.  In  the  court  military,  indeed,  they  fought  with  sword 
and  lance,  according  to  Spelman  and  Eushworth ;  as  likewise  m  France  only 
villeins  fought  with  the  buckler  and  baton,  gentlemen  armed  at  all  points.  And 
upon  this  and  other  circumstances,  the  president  Monte8quieu(t7)  hath  with 
great  ingenuity  not  only  deduced  the  impious  custom  of  private  duels  upon 
imaginary  points  of  honour,  but  hath  also  traced  the  heroic  madness  of  knight- 
errantry  from  the  same  original  of  judicial  combats.    But  to  proofed. 

*When  the  champions  thus  armed  with  batons  arrive  within  the  lists  ^^040 
or  place  of  combat,  the  champion  of  the  tenant  then  takes  his  adver-  ^ 
sary  by  the  hand  and  makes  oath  that  the  tenements  in  dispute  are  not  the 
right  of  the  demandant;  and  the  champion  of  the  demandant  then,  taking  the 
ouier  by  the  hand,  swears  in  the  same  manner  that  they  are ;  so  that  each 
champion  is,  or  ought  to  be,  thoroughly  persuaded  of  the  truth  of  the  cause  he 
fights  for.  Next,  an  oath  against  sorcery  and  enchantment  is  to  be  taken  by 
both  the  champions,  in  this  or  similar  form : — ^'  Hear  this,  ye  justices,  that  I 
have  this  day  neither  eat,  drank,  nor  have  upon  me,  neither  bone,  stone,  ne 
grass,  nor  any  enchantment,  sorcery,  or  witchcraft,  whereby  the  law  of  God 
may  be  abased  or  the  law  of  the  devil  exalted.  So  help  me  €rod  and  hia 
saints.'' 

The  battle  is  thus  begun,  and  the  combatants  are  bound  to  fight  till  the  stars 
appear  in  the  evening;  and  if  the  champion  of  the  tenant  can  defend  himself  till 
the  stars  appear,  the  tenant  shall  prevail  in  his  cause ;  for  it  is  sufficient  for  him 
to  maintain  his  ground  and  make  it  a  drawn  battle,  he  bein^  already  in  posses- 
sion ;  but  if  victory  declares  itself  for  either  party,  for  him  is  judgment  finally 


nraft,  flolent,  lU.  821,  (edit.  1584,)  TMT-book.    29£dw.III. 
9. 12.   Finch,  L.  421.   Djer,  801.   2  Inst.  247. 
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pven.  This  victory  may  arise  from  the  death  of  either  of  thecfaampions ;  which, 
indeed,  hath  rarely  happened ;  the  whole  ceremony,  to  say  the  trath,  bearing  a 
near  resemblance  to  certain  rade  athletic  diversions,  which  are  probably  derived 
from  this  original.  Or,  victory  is  obtained  if  either  champion  proves  recreant, 
that  is,  yields,  and  pronounces  the  horrible  word  of  craven  ;  a  word  of  disgraca 
and  obloquy  rather  than  of  any  determinate  meaning.'  But  a  horrible  word 
It  indeed  is  to  the  vanquished  champion ;  since,  as  a  punishment  to  him  fov 
forfeiting  the  land  of  his  principal  by  pronouncing  that  shameful  word,  he  is 
condemned  as  a  recreant  amittere  Uberam  ^^em,that  is,  to  become  infamous,  and 
not  to  be  accounted  liber  et  legaUs  homo  ;  being  supposed  by  the  event  to  be 
proved  forsworn^  and  therefore  never  to  be  put  upon  a  juiy  or  admitted  as  a 
witness  in  any  cause. 

*d411  *^^^s  ^  ^0  ^oi^n^  o^  A  trial  by  battle;  a  trial  which  the  tenant  or 
^  defendant  in  a  writ  of  right  has  it  in  his  election  at  this  diecy  to  demand, 
and  which  was  the  only  decision  of  such  writ  of  right  after  the  Conquest,  till 
Henry  the  Second  by  consent  of  parliament  introduced  the  grand  amzey{w)  a 
peculiar  species  of  trial  by  jury  in  concurrence  therewith,  giving  the  tenant  bis 
choice  of  either  the  one  or  the  other.  Which  example  of  discountenancing 
these  judicial  combats  was  imitated  about  a  century  afterwards  in  France,  by 
an  edict  of  Louis  the  Pious,  a.d.  1260,  and  soon  after  by  the  rest  of  Europe. 
The  establishment  of  this  alternative,  Glanvil,  chief  justice  to  Henry  the 
Second,  and  probably  his  adviser  herein,  considers  as  a  most  noble  improvement, 
as  in  fhct  it  was,  of  the  law.(ar) 

YI.  A  sixth  species  of  trial  is  by  loager  of  law,*  vadiatio  legis,  as  the  foregoing 
is  called  loager  of  battle,  vadiatio  dudli;  because,  as  in  the  former  case,  the 
defendant  gave  a  pledge,  gage,  or  vadium,  to  trv  the  cause  by  battle ;  so  here 
he  was  to  put  in  sureties  or  vadios  that  at  such  a  day  he  will  make  his  law, 
that  is,  take  the  benefit  which  the  law  has  allowed  him.(y)  For  our  ancestors 
considered  that  there  were  many  cases  where  an  innocent  man  of  good  credit 
might  be  overborne  by  a  multitude  of  false  witnesses,  and  therefore  established 
this  species  of  trial,  by  the  oath  of  the  defendant  himself;  for  if  he  will  abao- 
Intely  swear  himself  not  chargeable,  and  appears  to  be  a  person  of  reputation, 
he  shall  go  free  and  forever  acquitted  of  the  debt  or  other  cause  of  action. 
'^421  *^^iB  method  of  trial  is  not  only  to  be  found  in  the  codes  of  aJmost 
-'  all  the  northern  nations  that  broke  in  upon  the  Eomaa  empire  and  esta- 
blished petty  kingdoms  upon  its  ruins ;(;;)  but  its  original  may  aiso  be  traced 
as  far  back  as  the  Mosaical  law.    '<  If  a  man  deliver  unto  his  neighbour  an 


(•)  Append.  No.  I.  }  0.  AKcm  infuH  et  inrtreamdi  verbty  gmod  in  on  vicH  tvrpUeF 

(«)  EU  autem  magma  at$t$a  resale  quoddam  hmuftctum,  Mtuttf  con$eonUvum.    Hmwquitalt  item  mamma  prodita  ul 

dmnHaprindpitt  de  cmcilio  prooerum^  pnpulU  induUum  ;  leoalis  itta  inttituiio,    Jm  ai<m,  quod  post  midta$  et  kmgat 

quo  tiUi  hominumy  et  Mtatwt  inUffrUaU  tam.  sahibrUer  oof»>  maliona  vitt  evineitw  p€r  dtieUuM,  per  benefidum  irfAw 

tuUhtTy  hC  relinenda  quod  qm*  pouidet  in  Ubero  tenemento  conttituUowUoommodimtet  aoederaUus  eagptdUur,  X.  2^  fr  7. 

»oU,  dueUt  casum  deelinare  po$sirU  homines  ambiguum.    Ac  (v)  Co.  LiCt.  295. 

jMT  hoc  eentingii,  intperatM  tt  prmmaturm  marUt  uUimmm  («)  8p.  L.  bi  2B,  c.  18b    Stfenih.  ds  inn  Sumtm  2. 1,  «.  9ij 

teadart  wppUdum,  re<  $aUem  perennis  ii{famim  opprobriwn  Fend.  f.  1,  <.  4, 10,  28. 

'The  word  '* craven"  has  an  obyious  and  intelligible  meaninff  from  the  oocaBion  on 
which  it  is  employed.  It  is  of  Anglo-Saxon  derivation,  (cra£an,)  and  means  to  craxfe^  to 
beg»  or  to  implore, — which  to  do  of  an  adversary  in  oombat  was  held  to  be  cowardly  and 
di&onourable,  however  hopeless  the  conflict,  in  the  age  of  chivalry.  See  Kendall'a 
Argument  on  Trial  by  Battle,  143,  n. — Chittt. 

*  The  right  to  wage  law  in  an  action  of  debt  on  simple  contract  still  exists.  See  Barry 
vs.  Robinson,  1  Bos.  &  Pul.  New  Rep.  297.  In  the  case  of  King  t».  Williams,  (2  B.  &  C. 
538,)  the  defendant  having  waged  his  law,  and  the  master  assigned  a  day  for  him  to 
come  in  and  perfect  it,  he  applied,  by  his  counsel,  to  the  court  to  assign  the  number  of 
oompurglftors  with  whom  he  should  come  to  perfect  it,  on  the  ground  that,  the  numhev 
being  uncertain,  it  was  the  duty  of  the  court  to  say  how  many  were  neeessai^ ;  but  the 
court,  being  disinclined  to  assist  the  revival  of  this  obsolete  mode  of  trial,  refused  the 
application,  and  left  the  defendant  to  bring  such  number  as  he  should  be  advised  were 
sufficient ;  and  observed,  that  if  the  plaintiff  were  not  satisfied  with  .the  number  brought, 
the  obiection  would  be  open  to  hixa,  and  then  the  court  would  hear  both  sides.  The 
defendant  afterwards  prepared  to  bring  eleven  compurgators ;  but  the  plaintiff  abao 
'loned  the  action.    2  B.  &  0.  538.    4  Dowl.  A  Ryl.  3.— Chittt. 

Abolished  by  3  A  4  W.  IV.  c.  42,  ».  13.— Stewart. 
3^s 


CflAP.  22.] 


PRIVATB  WEONGS. 


d4J 


or  an  ox,  or  a  sheep,  or  any  beast,  to  keep ;  aixl  it  die,  or  be  hnrv,  or  driven 
away,  no  man  seeing  it ;  then  shall  an  oath  of  the  Lord  be  between  them  both, 
that  he  hath  not  put  his  hand  unto  his  neighbour's  goods;  and  the  owner  of  it 
shall  accept  thereof,  and  he  shall  not  make  it  good/'(a)  We  shall  likewise  bo 
able  to  discern  a  manifest  resemblance  between  this  sx)ecies  'of  trial,  and  the 
canonical  purgation  of  the  popish  clergy  when  accused  of  any  capital  crime 
The  defendant  or  person  accused  was  in  both  cases  to  make  oath  of  his  own 
innocence,  and  to  pi*oduce  a  certain  number  of  compurgators,  who  swore  they 
believed  his  oath.  Somewhat  similar  also  to  this  is  the  aacramentum  dedaiania, 
or  the  voluntary  and  decisive  oath  of  the  civil  law;(d)  where  one  of  the  parties 
to  the  suit,  not  being  able  to  prove  his  charge,  offers  to  refer  tbo  decision  of  the 
(Uiuse  to  the  oath  of  his  adversary ;  which  the  adversary  was  bound  to  accept, 
or  tender  the  same  proposal  back  again ;  otherwise  the  whole  was  taken  as  con- 
fesped  by  him.  But,  though  a  custom  somewhat  similar  to  this  prevailed  for* 
merly  in  the  city  of  Londbn,(c)  yet  in  general  the  English  law  does  not  thus, 
like  the  civil,  reduce  the  defendant,  in  case  he  is  in  the  wrong,  to  the  dilemma. 
of  either  confession  or  perjury :  but  is  indeed  so  tender  of  permitting  the  oath 
to  be  taken,  even  upon  the  defendant's  own  request,  tbat  it  allows  it  only  is  a 
very  few  cases,  and  in  those  it  has  also  devised  other  collateral  remedies  for  the 
pacty  injured,  in  which  the  defendant  is  excluded  from  his  wager  of  law. 

'^'The  manner  of  waging  and  making  law  is  this.  He  that  has  wa^ed,  rjn^Ao 
or  given  security,  to  make  his  law,  brings  with  him  into  court  eleven  of  ^ 
his  neighbours :  a  custom  which  we  find  particularly  described  so  early  as  in 
the  league  between  Alfi*ed  and  Guthrun  the  Dane  ;(d)  for  by  the  old  Saxon  con> 
stitution  every  manjs  credit  in  courts  of  law  depended  upon  the  opinion  which 
his  neighbours  had  of  his  veracity.  The  defendant,  then  standing  at  tho  end  of 
the  bar,  is  admonished  by  the  judges  of  the  nature  and  danger  of  a  false  oath.(e) 
And  if  he  still  persists,  he  is  to  repeat  this  or  the  like  oath  : — <<  Hear  this,  ye  jus- 
tices, that  I  do  not  owe  unto  Bichard  Jones  the  sum  of  ten  pounds,  nor  any 
penny  thereof,  in  manner  and  form  as  the  said  Bichard  hath  declared  against 
roe.  So  help  me  Grod.''  And  thereupon  his  eleven  neighbours,  or  compurga^ 
tors,,  shall  avow  upon  their  oaths  that  they  believe  in  their  consciences  that 
he  saith  truth;  so  that  himself  must  be  sworn  de  fidelitate,  and  the  eleven  de 
credtUitate.(f)  It  is  held  indeed  by  later  authorities,^)  that  fewer  than  eleven 
compurgators  will  do :  but  Sir  Edward  Coke  is  positive  that  there  must  be  this 
numoer ;  and  his  opinion  not  only  seems  founded  upon  better  authority,  but  also 
upon  better  reason :  for,  as  wager  of  law  is  equivalent  to  a  verdict  in  the  do* 
fendant's  favour,  it  ought  to  be  established  by  the  same  or  equal  testimony, 
namely,  by  the  oath  of  tu>elve  men.  And  so  indeed  Glanvil  expres^s  it,(yi) 
*^jiirabit  duodecma  manu:'*  and  in  9  Henry  III.,  when  a  defendant  in  an  action 
of  debt  waged  his  law,  it  was  adjudged  by  the  court ''  quod  defendat  se  duodeeima 
manu'\t)  Thus,  too,  in  an  author  of  the  age  of  Edward  the  First,(/c)  we  read, 
'<  adjudicabitur  reus  ad  legem  suam  duodeeima  manu"  And  the  antient  treatise, 
entitled,  Dyversite  dee  courtSy  expressly  confirms  Sir  Edward  Coke's  opinion.(Q 

*It  must  be  however  observed,  that  so  long  as  the  custom  continued  r«044 
of  producing  the  secta,  the  suit,  or  witnesses  to  give  probability  to  the  ^ 
plaintiff's  demand,  (of  which  we  spoke  in  a  former  chapter,)  the  defendant  waa 
not  put  to  wage  his  law  unless  the  aecta  was  first  produced  and  their  testimony 
was  found  consistent.  To  this  purpose  speaks  magna  carta,  c.  28.  ^^Nullus  bair 
livus  de  ccetero  ponat  dliquem  ad  legem  manifestam"  (that  is,  wager  of  battle,)  ■*  neo 
ad  jurameiUumy"  Tthat  is,  wager  of  law,)  ^<  aimplici  hqueUz  eua,*  (that  is,  merely  by 
his  count  or  declaration,)  '*  sine  teetibua  fideliims  ad  hoc  induetisJ'  Which  Fleta 
thus  explains  :(in)  ^*ei  petens  sectam  produxerit,  et  Concordes  inveniantury  tunc  reus 
poterU  vadiare  legem  suam  contra  petentem  et  contra  sectam  suam  prolatam ;  sed  si 


(«)  Ezod.  xzU.  10. 
(»)  Cod.  4, 1, 12. 
w  Bro.  Abr.  tit.  ley  gager. 
Cto.  8.  WlUt   X.  ~ 
8Rik.682. 
iO».Utt2M. 
|r)2T«iitr.l71. 


77. 
2*,  AmgLSam, 


k)  £.  1,  e.  9. 

~  Fits.  Abr.  tit  Z^,  78. 
Hengham  magnOf  o.  ft. 
(I)  II  cnoint  averoue  luff  ci  majffu  de  jwrtr  one  7'.4if,  90,  vm 
€»  etUendn  m  lour  comcieM  mm  U  ditojft  voier,   VoL  M 
edit.  1634. 
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secta  variabilis  inveniatury  extunc  non  tenebitur  legem  vadiare  contra  sectam  Ulam" 
It  is  true,  indeed,  that  Fleta  expressly  limits  the  number  of  compurgators  to  be 
only  double  to  that  of  the  secta  produced;  "w^  si  duos  vd  tres  testes  produxerii 
ad  probandum,  oportet  quod  defensio  fiat  per  quatnor  vel  per  sex ;  ita  quod  pro  qu^ 
libet  teste  duos  producat  juratores,  usque  ad  duodecim  ^*  so  that  according  to  thid 
doctrine  the  eleven  compurgators  were  only  to  be  produced,  but  not  all  of  them 
sworn,  unless  the  secta  consisted  of  six.  But  though  this  mi^ht  possibly  be  the 
rule  till  the  production  of  the  secta  was  generally  disused,  smce  that  time  the 
duodecima  manus  seems  to  have  been  generally  required.(n) 

In  the  old  Swedish  or  Gothic  constitution,  wager  of  law  was  not  only  per- 
mitted, as  it  still  is  in  criminal  cases,  unless  the  fact  be  extremely  clear  against 
the  prisoner,(o)  but  was  also  absolutely  required,  in  many  civU  cases :  which  an 
author  of  their  own(|?)  very  justly  charges  as  being  the  source  of  frequent  per- 
jury. This,  he  tells  us,  was  owing  to  the  popish  ecclesiastics,  who  introduced 
this  method  of  purgation  from  their  canon  law,  and,  having  sown  a-plentiM 
*3451  ^^P  ^^  oaths  *in  all  judicial  proceedings,  reaped  afterwards  an  ample 
J  harvest  of  perjuries :  for  peijuries  were  punished  in  part  by  pecuniary 
fines,  payable  to  the  coffers  of  the  church.  But  with  us  in  England  wager  of 
law  is  never  required;  and  is  then  only  admitted  where  an  action  is  brought 
upon  such  matters  as  may  be  supposed  to  be  privately  transacted  between  the 
parties,  and  wherein  the  defendant  may  be  presumed  to  have  made  satisfaction 
without  being  able  to  prove  it.  Therefore  it  is  only  in  actions  of  debt  upon 
simple  contract,  or  for  amercement,^  in  actions  of  detinue,  and  of  account,  where 
the  debt  may  have  been  paid,  the  goods  restored,  or  the  account  balanced,  with- 
out any  eviaence  of  either ;  it  is  only  in  these  actions,  I  say,  that  the  defendant 
is  admitted  to  wage  his  law  :(jq)  so  that  wager  of  law  lieth  not,  when  there  is 
any  specialty  (as  a  bond  or  deed)  to  charge  the  defendant,  for  that  would  be 
cancelled,  if  satisfied ;  but  when  the  debt  groweth  by  word  only :  nor  doth  it 
lie  in  an  action  of  debt,  for  arrears  of  an  account  settled  by  auditors  in  a  former 
action.(r)  And  by  such  wager  of  law  (when  admitted)  the  plaintiff  is  per- 
petually barred ;  K)r  the  law,  in  the  simplicity  of  the  antient  times,  presumed 
that  no  one  would  forswear  himself  for  any  worldly  thing.(s)  Wager  of  law 
however,  lieth  in  a  real  action,  where  the  tenant  alleges  he  was  not  legally  sum- 
moned to  appear,  as  well  as  in  mere  personal  con  tracts,  (f) 

A  man  outlawed,  attainted  for  false  verdict,  or  for  conspiracy  or  perjury,  or 
otherwise  become  infamous,  as  by  pronouncing  the  horrible  word  in  a  trial  by 
battle,  shall  not  be  permitted  to  wage  his  law.  Neither  shall  an  infant  under 
the  age  of  twenty-one,  for  he  cannot  be  admitted  to  his  oath ;  and  therefore, 
on  the  other  hand,  the  course  of  justice  shall  fiow  equally,  and  the  defendant, 
<vhere  an  infant  is  plaintiff,  shall  not  wage  his  law.  But  a  feme-covert,  when 
joined  with  her  husband,  may  be  admitted  to  wage  her  law,  and  an  alien  shall 
ao  it  in  his  own  language. (t/) 

♦8461  *^*  ^^  moreover  a  rule,  that  where  a  man  is  compellable  by  law  to  do 
•'  any  thing  whereby  he  becomes  creditor  to  another,  the  defendant  in 
that  case  shall  not  be  permitted  to  wage  his  law ;  for  then  it  would  be  in  the 
power  of  any  bad  man  to  run  in  debt  first  against  the  inclinations  of  his  creditor, 
and  afterwards  to  swear  it  away.  But  where  the  plaintiff  hath  given  voluntary 
'5redit  to  the  defendant,  there  he  may  wage  his  law;  for  by  giving  him  such 
credit  the  plaintiff  has  himself  borne  testimony  that  he  is  one  whose  character 
may  be  trusted.  Upon  this  principle  it  is  that  in  an  action  of  debt  against  a 
prisoner  by  a  gaoler  for  his  victuals,  the  defendant  shall  not  wage  his  law ;  for 
tho  gaoler  cannot  refuse  the  prisoner,  and  ought  not  to  suffer  him  to  perish  for 
want  of  sustenance.  But  otherwise  it  is  for  the  board  or  diet  of  a  man  at  liberty. 
In  an  action  of  debt  brought  by  an  attorney  for  his  fees,  the  defendant  cannot 

(•)  Bro.  Abr.  tit.  lep  ffoger,  0.  C)  10  Rep.  108. 

eMod.  Un.  Hilt.  xzzUi.  22.  (•)  Co.  Litt.  2M. 

Stiernbook,  de  jure  Sueon,  U 1,  e.  f  .  (*)  Finch,  L.  423. 

Co.  Litt  295.  (*)  Co.  Utt.  295. 


*  In  a  court  not  of  record ;  for  if  the  amercement  were  imposed  by  a  court  of  record^ 
'he  deiendant  oould  not  wage  his  law.    Co.  Litt.  295,  a. — Colkridgb. 
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wage  his  law,  because  the  plaintiff  is  compellable  to  be  his  attorney.  And  so^ 
if  a  servant  be  retained  according  to  the  statute  of  labourers,  5  Eliz.  c.  4,  which 
obliges  all  single  persons  of  a  certain  age,  and  not  having  other  visible  means 
of  livelihood,  to  go  out  to  service ;  in  an  action  of  debt  for  the  ^ages  of  such  a 
servant  tbe  master  shall  not  wage  his  law,  because  the  plaintiff  was  compellable 
to  serve.  But  it  had  been  otherwise  had  the  hiring  been  by  special  contract, 
and  not  according  to  the  statute. (u7) 

In  no  case  where  a  contempt,  trespass,  deceit,  or  any  injury  with  force  is 
alleged  against  the  defendant,  is  he  permitted  to  wage  his  law  :(x)  for  it  is  im- 
possible to  presume  he  has  satisfied  the  plaintiff  his  demand  in  such  cases  where 
damages  are  uncertain  and  left  to  be  assessed  by  a  jury.  Nor  will  the  law 
tiust  the  defendant  with  an  oath  to  discharge  himself  where  the  private  injury 
is  coupled  as  it  were  with  a  public  crime,  that  of  force  and  violence ;  which 
wouM  be  equivalent  to  the  purgation-oath  of  the  civil  law,  which  ours  has  so 
justly  rejected. 

♦Executors  and  administrators,  when  charged  for  the  debt  of  the  de-  r»947 
ceased,  shall  not  be  admitted  to  wage  their  law  :(y)  for  no  man  can  with  ^ 
a  safe  conscience  wage  law  of  another  man's  contract ;  that  is,  swear  that  he 
never  entered  into  it,  or  at  least  that  he  privately  discharged  it.  The  king 
also  has  his  prerogative ;  for  as  all  wager  of  law  imports  a  reflection  on  the 
plaintiff  for  dishonesty,  therefore  there  shall  be  no  such  wager  on  actions 
brought  by  him.(^)  And  this  prerogative  extends  and  is  communicated  to  his 
debtor  and  accomptant,  for  on  a  writ  of  quo  minus  in  the  exchequer  for  a  debt 
on  simple  contract,  the  defendant  is  not  allowed  to  wager  his  law.(a) 

Thus  the  wager  of  law  was  never  permitted  but  where  the  defendant  bore  a 
fair  and  unreproachable  character :  and  it  also  was  confined  to  such  cases  where 
a  debt  might  be  supposed  to  be  discharged,  or  satisfaction  made  in  'private, 
without  any  witnesses  to  attest  it :  and  many  other  prudential  restrictions 
accompanied  this  indulgence.  But  at  length  it  was  considered  that  (even  under 
all  its  restrictions)  it  threw  too  great  a  temptation  in  the  way  of  indigent  or 
profligate  men ;  and  therefore,  by  degrees,  new  remedies  were  devised,  and  new 
forms  of  action  were  introduced,  wherein  no  defendant  is  at  liberty  to  wage  his 
law.  So  that  now  no  plaintiff  need  at  all  apprehend  any  danger  from  the 
hardiness  of  his  debtor's  conscience,  unless  he  voluntarily  chooses  to  rely  on 
his  adversary's  veracity  by  bringing  an  obsolete  instead  of  a  modem  action. 
Therefore,  one  shall  hardly  hear  at  present  of  an  action  of  debt  brought  upon  a 
simple  contract ;  that  being  supplied  by  an  action  of  trespass  on  the  case  for  the 
breach  of  a  promise,  or  assumpsit;  wherein,  though  the  specific  debt  cannot  be 
recovered,  yet  damages  may,  equivalent  to  the  specific  debt.  And,  this  being 
an  action  of  trespass,  no  law  can  be  waged  therein.  So,  instead  of  an  action 
of  detinue  to  recover  the  very  thing  detained,  an  action  of  trespass  on  the  case 
in  trover  and  conversion  is  usually  brought;  *wherein,  though  the  horse  r»Q4u 
or  other  specific  chattel  cannot  be  had,  yet  the  defendant  shall  pay  ^ 
damages  for  the  conversion  equal  to  the  value  of  the  chattel;  and  for  this 
tres])a8S  also  no  wager  of  law  is  allowed.  In  the  room  of  actions  of  account,  a 
bill  in  equity  is  usually  filed,  wherein,  though  the  defendaiit  answers  upon  his 
oath,  yet  such  oath  is  not  conclusive  to  the  plaintiff,  but  he  may  prove  every 
Article  by  other  evidence,  in  contradiction  to  what  the  defendant  has  sworn. 
So  that  wager  of  law  is  quite  out  of  use,  being  avoided  by  the  mode  of  bringing 
the  action ;  but  still  it  is  not  out  of  force.  And  therefore,  when  a  new  statute 
inflicts  a  penalty,  and  gives  an  action  of  debt  for  recovering  it,  it  is  usual  to  add, 
in  which  no  wager  of  law  shall  be  allowed:  otherwise  a  hardy  delinquent 
mi^ht  escape  any  penalty  of  the  law,  by  swearing  he  had  never  incurred,  ot  else 
had  discharfi^d  it. 

These  six  ^^pecies  of  trials  that  we  have  considered  in  the  present  chapter 
are  only  had  in  certain  special  and  eccentrical  cases';  where  the  trial  by  tht 
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(«i)0o.  Utt.  295. 
MlUd.    Ray]D.a80. 
(f )  ViBch,  L.  424. 
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country,  per  pais,  or  by  jury  would  not  be  so  proper  or  effectual.  In  the  next 
chapter  we  shall  consider  at  large  the  nature  of  that  principal  criterion  of 
trutn  in  the  law  of  England. 


CHAPTER  XXin. 
OF  THE  TRIAL  BY  JURY. 

*8491  *^HK  subject  of  our  next  inquiries  will  be  the  nature  and  method  uf 
^  the  trial  by  jury;  called  also  the  trieil  per  pais,  or  by  the  country:  artrial 
that  hath  been  used  time  out  of  mind  in  this  nation,  and  seems  to  have  been 
coeval  with  the  fii*st  civil  government  thereof.  Some  authors  have  endeavoured 
to  trace  the  original  of  juries  up  as  high  as  the  Britons  themselves,  the  first 
inhabitants  of  our  island ;  but  certain  it  is  that  they  were  in  use  among  the 
earliest  Saxon  colonies,  their  institution  being  ascribed  by  bishop  Nicholson(a) 
to  Woden  himself,  their  great  legislator  and  captain.  Hence  it  is,  that  we  may 
find  traces  of  juries  in  the  laws  of  all  those  nations  which  adopted  the  feodal 
system,  as  in  Germany,  France,  and  Italy ;  who  had  all  of  them  a  tribunal  com- 
posed of  twelve  good  men  and  true, ''  boni  homines,"  usually  the  vassals  or  tenants 
of  the  lord,  being  the  equals  or  peers  of  the  parties  litigant;  and,  as  the  lord's 
▼assals  judged  each  other  in  the  lord's  courts,  so  the  king's  vassals,  or  the  lords 
themselves,  judged  each  other  in  the  king's  court.(6)  In  England  we  find  actual 
mention  of  ^em  so  early  as  the  laws  of  king  Ethelred,  and  that  not  as  a  new 
invention.(c)  Stiemhook(c2)  ascribes  the  invention  of  the  jury,  which  in  the 
Teutonic  language  is  denominated  nembdu^  to  Regner,  king  of  Sweden  and  Den- 
mark, who  was  cotemporary  with  our  king  Egbert.  Just  as  we  are  apt  to  impute 
*3501  ^^  invention  of  this,  and  some  Mother  pieces  of  juridical  polity,  to  the 
-'  superior  genius  of  Alfred  the  Great;  to  whom,  on  account  of  his  having 
done  much,  it  is  usual  to  attribute  every  thing ;  and  as  the  tradition  of  antient 
Greece  placed  to  the  account  of  their  own  Hercules  whatever  achievement  was 
performed  superior  to  the  ordinary  prowess  of  mankind.  Whereas  the  truth 
seems  to  be,  that  this  tribunal  was  universally  established  among  all  the  northern 
nations,  and  so  interwoven  in  their  very  constitution,  that  the  earliest  accounts 
of  the  one  give  us  also  some  traces  of  the  other.^  Its  establishment  however 
and  use,  in  this  Island,  of  what  date  soever  it  be,  though  for  a  time  greatly  im- 
paired and  shaken  by  the  introduction  of  the  Norman  trial  by  battle,  was  always 
so  highly  esteemed  and  valued  by  the  people,  that  no  conquest,  no  change  of 
[^vernment,  could  ever  prevail  to  abolish  it.  In  magna  carta  it  is  more  than 
once  insiHted  on  as  the  principal  bulwark  of  our  liberties ;  but  especially  by 
<;hap.  29,  that  no  freeman  shall  be  hurt  in  either  his  person  or  property;  "nist 
per  legale  judicium  parium  suorum  vel  per  legem  terrce,*'  A  privilege  which  is 
couched  in  almost  the  same  words  with  that  of  the  emperor  Conrad,  two  hun- 
dred years  before  :(e)  *'  nemo  beneficium  suum  perdat,  nisi  secundum  consuetudinem 
antccessorum  nostrorum  etper  judicium  parium  suorum."  And  it  was  ever  esteemed^ 
in  all  countries,  a  privilege  of  the  highest  and  most  beneficial  nature. 

But  I  will  not  misspend  the  reader's  time  in  fruitless  encomiums  on  this 
method  of  trial ;  but  shall  proceed  to  the  dissection  and  examination  of  it  in  all 
its  parts,  from  whence  indeed  its  highest  encomium  will  arise ;  since,  the  more' 
it  is  searched  into  and  understood,  the  more  it  is  sure  to  be  valued.  And  this  is 
a  species  of  knowledge  most  absolutely  necessary  for  every  gentleman  in  the 

(•)  De  Jun  SBUkmum,  p.  12.  (*)  De  Jure  Smonumf  L  1,  e.  4 

(»)  8p.  U  b.  80,  o.  18.    aipUid.Liid,vii.AJ>,Sl9,e,2,  (•)  LL,  Longob,  L  ^  U  %  L  A. 

(•)  Wilk.  LL.  AngL  Au.  IIT. 

^  The  Athenians,  abcording  to  Sir  Wm.  Jones,  had  trials  by  jury.    Sir  Wm.  Jones  or 
iVulment,  74.— Chittt. 
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kingdom :  as  well  because  he  may  be  frequently  called  upon  to  determine  m  this 
capacity  the  rights  of  others,  his  fellow-subjects,  as  because  his  own  property 
his  liberty,  and  his  life,  depend  upon  maintaining,  in  its  legal  force,  the  consti- 
tutional trial  by  jury. 

♦Trials  by  jury  in  civil  causes  are  of  two  kinds;  extraordinary  and    r^oRi 
ordinary.    The  extraordinary  I  shall  only  briefly  hint  at,  and  confine    *■ 
the  mam  of  my  observations  to  that  which  is  more  usual  and  ordinary. 

The  first  species  of  extraordinary  trial  by  jury  is  that  of  the  grand  assize^  which 
was  instituted  by  king  Henry  the  Second  in  parliament,  as  was  mentioned  in 
the  preceding  chapter,  by  way  of  alternative  offered  to  the  choice  of  the  tenant 
or  defendant  in  a  writ  of  right,  instead  of  the  barbarous  and  unchristian  custom 
of  duelling.  For  this  purpose  a  writ  de  magna  assisa  digenda  ^s  directed  to  the 
Bheriff,(/)  to  return  four  knights,  who  are  to  elect  and  choose  twelve  others  to 
be  joined  with  them,  in  the  manner  mentioned  by  Glanvil;(^)  who,  having  pro- 
bably advised  the  measure  itself,  is  more  than  usually  copious  in  describing  it ; 
and  these,  all  together,  form  the  grand  assize,  or  great  jury,  which  is  to  liy  the 
matter  of  right,  and  must  now  consist  of  sixteen  jurors. (A)* 

Another  species  of  extraordinary  juries  is  the  jury  to  try  an  attaint;  which 
is  a  process  commenced  against  a  former  jury,  for  bringing  in  a  false  verdict; 
of  which  we  shall  speak  more  largely  in  a  subsequent  chapter.  At  present  1 
shall  only  observe,  that  this  juiy  is  to  consist  of  twenty-four  of  the  oest  men 
in  the  county,  who  are  called  the  grand  jury  in  the  attaint,  to  distinguish  them 
from  the  first  or  petit  jury ;  and  these  are  to  hear  and  try  the  goodness  of  the 
former  verdict.' 

With  regard  to  the  ordinary  trial  by  jury  in  civil  cases,  I  shall  pursue  the  same 
method  in^onsidering  it,  that  I  set  out  with  in  explaining  the  nature  of  prose- 
cuting actions  in  general,  viz.,  by  following  the  order  and  course  of  the  pro 
ceedings  themselves,  as  the  most  clear  and  perspicuous  way  of  treating  it. 

♦When  therefore  an  issue  is  joined,  by  these  words,  "  and  this  the  said  rmor^o 
A.  prays  mky  be  inquired  of  by  the  country,"  or,  "  and  of  this  he  puts  L 
himself  upon  the  country, — and  the  said  B.  does  the  like,"  the  court  awards  a 
writ  of  venire  facias  upon  the  roll  or  record,  commanding  the  sheriff  "that  he 
cause  to  come  here,  on  such  a  day,  twelve  free  and  lawful  men,  liberos  et  legates 
homineSy  of  the  body  of  his  county,  by  whom  the  truth  of  the  matter  may  be 
better  known,  and  who  are  neither  of  kin  to  the  aforesaid  A.  nor  the  aforesaid 
B.,  to  recognise  the  truth  of  the. issue  between  the  said  parties."(i)  And  such 
writ  was  accordingly  issued  to  the  sheriff. 

Thus  the  cause  stands  ready  for  a  trial  at  the  bar  of  the  court  itself;  for  all 
trials  were  there  antiently  had,  in  actions  which  were  there  first  commenced; 
which  then  never  happened  but  in  matters  of  weight  and  consequence,  all  trifling 
Buits  being  ended  in  the  court-baron,  hundred,  or  county  courts :  and  indeed  aU 
causes  of  ^eat  importance  or  difficulty  are  still  usually  retailed  upon  motion, 
to  be  tried  at  the  bar  in  the  superior  courts.  But  when  the  usage  be^an  to 
bring  actions  of  any  trifling  value  in  the  courts  of  Westminster  liall,  it  was 
found  to  be  an  intolerable  burden  to  compel  the  parties,  witnesses,  and  jurors 
to  come  from  Westmoreland  perhaps  or  Cornwall,  to  try  an  action  of  assault 
at  Westminster.  A  practice  therefore  very  early  obtained,  of  continuing  the 
^euso  from  term  to  term,  in  the  court  above,  provided  the  justices  in  eyre  did 

(0  F.  N.  B.  4.  (ft)  Finch,  L.  412.    1  Leon.  808. 

(#)  L.  2,  c  11, 12.  (<)  Append.  No.  III.  {  4. 


'  It  seems  not  to  be  ascertained  that  any  specific  number  above  twelve  is  absolutel}r 
necessary  to  constitute  the  grand  assize ;  but  it  is  the  usual  course  to  swear  ui>on  it  the 
four  knights  and  twelve  others.    Viner,  Trial,  Xe. 

See  the  proceedings  upon  a  writ  of  right  before  the  sixteen  recognitors  of  the  grand 
assize,  in  3  Wils.  541. — Chittt. 

As  the  writ  of  right  has  been  abolished,  this  mode  of  trial  can  no  longer  be  resorted 
to. — Stewart. 

'  But,  by  stat.  6  Geo.  TV.  c.  50,  s.  60,  this  kind  of  trial  by  jury  is  abolished,  and  a  juror 
for  such  an  offence  may  be  proceeded  against  by  way  of  indictment  or  information.-  - 
Stewaet. 
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not  previoaslv  come  into  the  county  where  the  cause  of  action  arose  ;(j)  and 
if  it  happened  that  they  arrived  there  within  that  interval,  then  the  cause  wan 
removed  from  the  jurisdiction  of  the  justices  at  Westminster  to  that  of  the 
justices  in  eyre.  Afterwards,  when  the  justices  in  eyre  were  superseded  hy  the 
modern  justices  of  assize,  (who  came  twice  or  thrice  in  the  year  into  the  several 
*353 1  <^^^°*'®*3>  ^^  capiendas  avisos,  to  take  or  i^y  writs  of  assize,  of  mort  (Tan- 
^  cestor,  novel  disseisin,  nuisance,  *and  the  like,)  a  power  was  superadded 
by  statute  Westm.  2, 13  £dw.  I.  c.  30,  to  these  justices  of  assize  to  tiy  common 
issues  in  trespass,  and  other  less  important  suits,  with  direction  to  return  them 
(when  tried)  into  the  court  above,  where  alone  the  judgment  should  be  given. 
And  as  only  the  trial,  and  not  the  determination,  of  the  cause,  was  now  intended 
to  be  had  in  the  court  below,  therefore  the  clause,  of  nisi  prius  was  left  out  of  the 
conditional  continuances  beibre  mentioned*,  and  was  directed  by  the  statute  to  be 
inserted  in  the  writs  of  venire  facias ;  that  is,  '^  that  the  sheriff  should  cause  the 
jurors  to  come  to  Westminster  (or  wherever  the  king's  court  should  be  held)  on 
such  a  day  in  Easter  and  Michaelmas  Terms ;  nisi  prius,  unless  before  that  day 
the  justices  assigned  to  take  assizes  shall  come  into  his  said  county.'^  By  virtue 
3f  which  the  sheriff  returned  his  jurors  to  the  court  of  the  justices  of  assize, 
which  was  sure  to  be  held  in  the  va;cation  before  Easter  and  Michaelmas  Terms; 
and  there  the  trial  was  had. 

An  inconvenience  attended  this  provision  jprincipally  because,  as  the  sheriff 
made  no  return  of  the  jury  to  the  court  at  Westminster,  the  parties  were  igno« 
rant  who  they  were  till  they  came  upon  the  trial,  and  therefore  were  not  ready 
with  their  challenges  or  exceptions.  For  this  reason,  by  the  statute  42  Edw. 
III.  c.  11,  the  method  of  trials  by  nisi  prius  was  altered;  and  it  was  enacted  that 
no  inquests  (except  of  assize  and  gaol-delivery)  should  be  taken  by  writ  of  nisi 
prius,  till  after  the  sheriff  had  returned  the  names  of  the  jurors  to  the  court 
above.  So  that  now  in  almost  every  civil  cause  the  clause  of  nisi  prius  is  left 
out  of  the  writ  of  venire  facias,  whicn  is  the  sheriff's  warrant  to  warn  the  iury ; 
and  is  inserted  in  another  part  of  the  proceedings,  as  we  shall  see  presently. 

For  now  the  course  is,  to  make  the  sheriff's  venire  returnable  on  the  last  return 
of  the  same  term  wherein  issue  is  joined,  viz.,  Hilary  or  Trinity  Terms;  which^ 
from  the  making  up  of  the  issues  therein,  are  usually  called  issuable  terms.  And 
he  returns  the  names  of  the  jurors  in  a,  panel  (a  little  pane,  or  oblong  piece  of 
♦3541  P*'*^^*^®^^)  annexed  to  the  writ.  This  jury  ♦is  not  summoned,  and 
^  therefore,  not  appearing  at  the  day,  must  unavoidably  make  default. 
For  which  reason  a  compulsive  process  is  now  awarded  against  the  jurors,  called 
in  the  common  pleas  a  writ  of  habeas  corpora  juratorum,  and  in  the  king's  bench 
a  distringas,  commanding  the  sheriff  to  have  their  bodies  or  to  distrain  them  by 
their  lands  and  goods,  that  they  may  apuear  upon  the  day  appointed.  The  entry 
therefore  on  the  roll  or  record  is,(A)  "  tnat  the  jury  is  respited,  through  defect 
of  the  jurors,  till  the  first  day  of  tne  next  term,  then  to  appear  at  Westminster: 
unless  before  that  time,  viz.,  on  Wednesday  the  fourth  of  March,  the  justices  of 
our  lord  the  king,  appointed  to  take  assizes  in  that  county,  shaU  have  come  to 
Oxford,  that  is,  to  the  place  assigned  for  holding  the  assizes."  And  thereupon  ^ 
the  writ  commands  the  sheriff  to  have  their  bodies  at  Westminster  on  the  said  \' 
first  day  of  next  term,  or  before  the  said  justices  of  assize,  if  before  that  time 
they  come  to  Oxford ;  viz.,  on  the  fourth  of  March  aforesaid.  And,  as  the  judges 
are  sure  to  come  and  open  the  circuit  commissions  on  the  day  mentioned  in  the 
writ,  the  sheriff  returns  and  summons  the  jary  to  appear  at  the  assizes,  and 
there  the  trial  is  had  before  the  justices  of  assize  and  nisi  prius:  among  whom 
(as  hath  been  said)(r)  are  usually  two  of  the  judges  of  the  courts  of  Westmin- 
ster, the  whole  kingoom  being  divided  into  six*  circuits  for  this  purpose.'    And 

Ji)AN«Mr<iaMiird«w|NW^-»iwaftiiM«f(i<(iKifl<letafi«0k  (*)  Appmd.  N<k  IL  {  4 

)  taU  eonditione,  **  nisi  jwiiciarii  iUnerantea  priu$  wn«>  (>)  Bee  page  69. 

rint  ad  partes  OlatT   Bract.  <.  8,  Cr.  1,  c.  11, }  8. 

*  Now  seven.-— Stiwakt. 

*  These  several  writs,  generallv  called  the  "  Jury  Process/'  are  now,  however,  abolished, 
and  the  jurors  are  summoned  by  the  sheriff  for  the  commission-day,  in  virtue  of  a  pr»» 
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thus  we  may  observe  that  the  trial  of  commoii  issueS;  at  nm  prius,  which  was 
in  its  original  only  a  collateral  incident  to  the  original  business  of  the  justices 
of  assize,  is  now,  oy  the  various  revolutions  of  practice,  become  their  principal 
civil  employment :  hardly  any  thing  remaining  in  use  of  the  real  assizes  bat 
the  name. 

If  the  sheriff  be  not  an  indifferent  person ;  as  if  he  be  a  party  in  the  suit,  or 
be  related  by  either  blood  or  affinity  to  either  of  the  parties,  he  is  not  then 
trusted  to  return  the  jury,  but  the  venire  shall  be  directed  to  the  coroners,  who 
in  this,  as  in  many  other  instances,  are  the  substitutes  of  the  sheriff,  to  execute 
process  when  he  is  deemed  an  improper  person.  If  any  exception  lies  to  the 
coroners,  the  venire  shall  be  directed  to  two  clerks  of  the  court,  or  two  r*QXR 
persons  of  the  county  *named  by  the  court,  and  sworn.(m)  And  these  *■ 
two,  who  are  called  elisors^  or  electors,  shall  indifferently  name  th0  jury,  and 
their  return  is  final ;  no  challenge  being  allowed  to  their  array.  ^ 

Let  us  now  pause  a  while,  and  observe  (with  Sir  Matthew  Kule)(n)  in  these 
first  preparatory  stages  of  the  trial,  how  admirably  this  constitution  is  adapted 
and  framed  for  the  investigation  of  truth  beyond  any  other  method  of  trial  in 
the  world  For,  first,  the  person  returning  the  lurors  is  a  man  of  some  fortune 
and  consequence;  that  so  he  may  be  not  only  the  less  tempted  to  commit  wilful 
errors,  but  likewise  be  responsible  for  the  faults  of  either  himself  or  his  officers : 
and  he  is  also  bound  by  the  obligation  of  an  oath  faithfully  to  execute  his  duty. 
Next,  as  to  the  tirne  of  their  return :  the  panel  is  returned  to  the  court  upon  the 
original  venire,  and  the  jurors  are  to  be  summoned  and  brought  in  many  weeks 
afterwards  to  the  trial,  whereby  the  parties  may  have  notice  of  the  jurors,  and 
of  their  sufficiency  or  insufficiency,  characters,  connections,  and  relations,  that 
BO  they  may  be  challenged  upon  just  cause ;  while  at  the  same  time  by  means 
of  the  compulsory  process  (of  distringas,  or  habeas  corpora)  the  cause  is  not  like 
to  be  retarded  through  defect  of  jurors.  Thirdly,  as  to  the  place  of  their  ap- 
pearance :  which  in  causes  of  weight  and  consequence  is  at  the  bar  of  the 
court,  but  in  ordinary  cases  at  the  assizes,  held  in  the  county  where  the  cause 
of  action  arises,  and  the  witnesses  and  jurors  live :  a  provision  most  excellently 
calculated  for  the  saving  of  expense  to  the  parties.  For  though  the  preparation 
of  the  causes  in  point  of  pleading  is  transacted  at  Westminster,  whereby  the 
order  and  uniformity  of  proceeding  is  preserved  throughout  the  kingdom,  and 
multiplicity  of  forms  is  prevented ;  yet  this  is  no  great  charge  or  trouble,  one 
attorney  being  able  to  transact  the  businesB  of  forty  clients.  But  the  trouble- 
some and  most  expensive  attendance  is  that  of  jurors  and  witnesses  at  the  trial; 
which  therefore  is  brought  home  to  them,  in  the  country,  where  most  of  them 
inhabit.  Fourthly,  the  persons  before  *whom  they  are  to  appear,  and  be-  r^otg 
fore  whom  the  trial  is  to  be  held,  are  the  judges  of  the  superior  court,  *■ 
if  it  be  a  trial  at  bar ;  or  the  judges  of  assize,  delegated  from  the  courts  at 
Westminster  by  the  king,  if  the  trial  be  held  in  the  country :  persons  v^hose 
learning  and  dignity  secure  their  jurisdiction  irom  contempt,  and  the  novelty 
and  very  parade  of  whose  appearance  have  no  small  influence  upon  the  mul- 
titude. The  very  point  of  their  being  strangers  ii.  the  county  is  of  infinite 
service,  in  preventing  those  factions  and  parties,  which  would  intrude  in  every 
cause  of  moment,  were  it  tried  only  before  persons  resident  on  the  spot,  as  jus- 
tices of  the  peace,  and  the  like.  And,  the  better  to  remove  all  suspicion  of 
partiality,  it  was  wisely  provided  by  the  statutes  4  Edw.  III.  c.  2, 8  Eic.  II.  o.  2, 
and  32  Ken.  'YIII.  c.  24,  that  no  judge  of  assize  should  hold  pleas  in  any  county 
wherein  he  was  bom  or  inhabits.  And,  as  this  constitution  prevents  party  and 
faction  from  intermingling  in  the  trial  of  right,  so  it  keeps  both  the  rule  and  the 
administration  of  the  laws  uniform.  These  justices,  though  thus  varied  and 
lihifled  at  every  assizes,  are  all  sworn  to  the  same  laws,  have  had  the  same 

(»)VortMCdtL(maLLL.c2i,    Co.  Lltt.  158.  (•)  Hist.  0.  L.  e.  12. 

cept  issued  to  him  for  that  purpose  by  the  judges  of  assize,  a  panel  of  the  jurors  so  sum 
moned  beins  made  and  kept  in  the  sheriff's  office  for  inspection  seven  days  before  the 
commission-day,  and  a  copy  of  it  annexed  to  the  record.    Com.  Law  Proc.  Act,  1852,  B 

105-109.  —Stewart. 
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education,  have  parsued  the  same  stadies,  converse  and  consult  together,  com- 
municate their  decisions  and  resolutions,  and  preside  in  those  courts  which  are 
mutually  connected  and  their  judgments  hlended  together,  as  they  are  inter 
changeahly  courts  of  appeal  or  advice  to  each  other.  And  hence  their  ad  mi 
nistration  of  justice  and  conduct  of  trials  are  consonant  and  uniform;  whereby 
that  confusion  and  contrariety  are  avoided,  which  would  naturally  arise  from  a 
variety  of  uncomraunioating  judges,  or  from  any  provincial  establishment.*  But 
let  us  now  return  to  the  assizes. 

When  the  general  day  of  trials  is  fxed,>the  plaintiff  or  his  attorney  must 
bring  down  the  record  to  the  assizes  and  enter  it  with  the  proper  officer  in 
order  to  its  being  called  on  in  course.  If  it  be  not  so  entered,  it  cannot  be 
tried ;  therefore  it  is  in  the  plaintiff's  breast  to  delay  any  trial  by  not  carrying 
down  the  record :  unless  the  defendant,  being  fearful  of  such  neglect  in  the 
plaintiff)  and  willing  to  discharge  himself  from  the  action,  will  himself  under- 
♦3571  ^^^®  ^^  bring  on  *the  trial,  giving  proper  notice  to  the  plaintiff.  Which 
-*  proceeding  is  called  the  trial  by  proviso  ;  by  reason  of  the  clause  then 
inserted  in  the  sheriff's  venire,  viz.,  '* proviso,  provided  that  if  two  writs  come 
to  your  hands,  (that  is,  one  from  the  plaintiff  and  another  from  the  defend- 
ant,) you  shall  execute  only  one  of  them."  But  this  practice  hath  begun  to  be 
disused  since  the  statute  of  14  Geo.  II.  c.  17,  which  enacts  that  if,  after  issue 
joined,  the  cause  is  not  carried  down  to  be  tried  according  to  the  course  of  the 
court,  the  plaintiff  shall  be  esteemed  to  be  non-suited,  and  judgment  shall  be 
given  for  the  defendant  as  in  case  of  a  non-suit.  In  case  the  plaintiff  intends 
to  try  the  cause,  he  is  bound  to  give  the  defendant  (if  he  lives  within  forty 
miles  of  London)  eight  days'  notice  of  trial,  and  if  he  lives  at  a  greater  dis- 
tance, then  fourteen  days'  notice,  in  order  to  prevent  surprise;'  and  if  the 
plaintiff  then  changes  his  mind  and  does  not  countermand  the  notice  six  days 
Defore  the  trial,  he  shall  be  liable  to  pay  costs  to  the  defendant  for  not  pro- 
ceeding to  trial,  by  the  same  last-mentioned  statute.*  The  defendant,  however, 
or  plaintiff,  may,  upon  good  cause  shown  to  the  court  above,  as  upon  absence  or 
sickness  of  a  material  witness,  obtain  leave  upon  motion  to  defer  the  trial  of 
the  cause  to  the  next  assizes.' 

*  On  the  22d  of  June,  1825,  the  6  Geo.  IV.  c.  50  was  passed  for  consolidating  and 
amending  the  laws  relative  to  jurors  and  juries,  and  came  into  complete  operation  the 
Ist  of  January,  1826. — Ghitty. 

Besides  the  trial  at  bar  and  that  at  nisi  prius,  there  is  another  mode  of  trial  by  juiy, 
which  is  given  by  stAt.  3  &  4  W.  IV.  c.,42,  s.  17,  and  is  applicable  only  to  causes  where  the 
debt  or  demand  does  not  exceed  20^.  In  such  cases,  if  the  court  or  one  of  the  judges  be 
satisfied  that  the  trial  will  involve  no  difficult  question  of  law  or  fact,  they  will  make  a 
rule  or  order  that  the  issue  be  tried  by  the  sheriff  of  the  county  where  the  action  ifi 
brought,  or  any  judge  of  a  court  of  record  for  the  recovery  of  debts  in  such  countv.  In 
pursuance  of  the  rule  or  order,  a  writ  of  trial  is  directed  to  such  judge  or  sherilBr,  com- 
manding him  to  try  the  issue  and  return  the  proceedings  to  the  court,  that  judgment 
may  be  given  accordingly. — Stswart. 

^  This  practice  is  confined  to  causes  tried  in  London  and  Middlesex.  Tidd,  8th  ed. 
814.    In  all  causes  tried  at  an  assizes,  ten  days'  notice  suffice.    Tidd,  8th  ed.  815. — Chittt. 

^  At  the  sittings  in  London  or  Westminster,  when  defendant  resides  within  forty  miles 
from  London,  two  days'  notice  of  countermand  before  it  is  to  be  tried  is  sufficient.  Tidd, 
8th  ed.  81,  n. — Christian. 

*  Where  there  have  been  no  proceedings  within  four  terms,  a  full  term's  notice  of  trial 
must  be  given  previous  to  the  assizes  or  sittings,  unless  the  cause  has  been  delayed  by 
the  defendant  himself^  by  an  injunction  or  other  means.  2  Bla.  Rep.  784.  3  T.  R.  530. 
if  tha  defendant  proceeds  to  trial  by  proviao,  he  must  give  the  same  notice  as  would  have 
been  required  from  the  plaintiff.  1  Cromp.  Frac.  219.  Sometimes  the  courts  im^se  it 
as  a  condition  upon  the  defendant  that  he  shall  accept  short  notice  of  trial,  which  in 
country  causes  shall  be  given  at  the  least  four  days  before  the  commission-day, — one  day 
being  exclusive,  and  the  other  inclusive.  3  T.  R.  600.  But  in  town  causes,  two  days' 
notice  seems  to  be  sufficient  in  such  a  case.    Tidd,  250. — ^Christian. 

This  statute,  so  far  as  it  relates  to  judgment,  as  in  case  of  a  non-suit,  is  repealed  by  the 

Common-Law  Procedure  Act,  1852,  which,  however,  enables  a  defendant,  after  the 

plaintiff  has  neglected  to  bring  on  the  cause  for  trial  within  a  certain  period  after  issue 

has  been  joined,  to  give  the  plaintiff  twentv  days'  notice  to  bring  the  cause  on  for  trial 
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But  we  will  now  suppose  all  previous  steps  to  be  regularly  set  tied,  and  thp 
cause  to  be  called  on  in  court.  The  record  is  then  handed  to  the  judge,  to 
peruse  and  observe  the  pleadings,  and  what  issues  the  parties  are  to  maintain 
and  prove,  while  the  jury  is  called  and  sworn.  To  this  end  the  sheriff  returns 
his  compulsive  process,  the  writ  of  haJbeaa  corpora^  or  distringas,  with  the  panel 
of  jurors  annexed,  to  the  judge's  officer  in  court.  The  jurors  contained  in  the 
panel  are  either  special  or  common  jurors.  Special  juries  were  originally  inti*o- 
duced  in  trials  at  bar  when  the  causes  were  of  too  great  nicety  for  the  discus- 
sion of  ordinary  freeholders,  or  where  the  sheriff  was  suspected  of  partiality, 
though  not  upon  such  apparent  cause  as  to  warrant  an  exception  to  him.  He 
is  in  such  cases,  upon  motion  in  court  and  a  rule  granted  thereupon,  to  attend 
the  prothonotary  or  other  proper  officer  with  his  freeholders'  book :  and  the 
officer  is  to  take  *indifferently  fortv-eight  of  the  principal  freeholders  in  r^oRg 
the  presence  of  the  attorneys  on  both  sides ;  who  are  each  of  them  to  ^ 
strike  off  twelve,  and  the  remaining  twenty-four  are  returned  upon  the  panel. 
By  the  statute  8  Geo.  II.  c.  25,  either  party  is  entitled,  upon  motion,  to  have  a 
special  jury  struck  upon  the  trial  of  any  issue,  as  well  at  the  assizes  as  at  bar; 
he  paying  the  extraordinary  expense,  unless  the  judge  will  certify  ^in  pursuance 
of  the  statute  24  Geo.  II.  c.  18)  that  the  cause  required  such  special  jury. 

A  common  jnry  is  one  returned  by  the  sheriff  according  to  the  direction  of 
the  statute  8  ueo.  II.  c.  25,  which  appoints  that  the  sheriif  or  officer  shall  not 
return  a  separate  panel  for  every  separate  cause,  as  formerly ;  but  one  and  the 
same  panel  for  every  cause  to  be  tried  at  the  same  assizes,  containing  not  less 
than  forty-eight  nor  more  than  seventy-two  jurors :  and  that  their  names,  being 
wiitten  on  tickets,  shall  be  put  into  a  box  or  ^lass;  and  when  each  cause  ia 
called,  twelve  of  these  persons,  whose  names  shall  be  first  drawn  out  of  the 
box,  shall  be  sworn  upon  the  jury,  unless  absent,  challenged,  or  excused ;  oi 
unless  a  previous  view  of  the  messuages,  lands,  or  place  in  question  shall  have 
been  thought  necessary  by  the  court  :(o)  in  which  case  six  or  more  of  the 
jurors  returned,  to  be  agreed  on  by  the  parties,  or  named  by  a  judge  or  othei 
proper  officer  of  the  court,  shall  be  appointed  by  special  writ  of  habeas  corpora 
or  distringas  to  have  the  matters  in  question  shown  to  them  by  two  persons 
named  in  the  writ;  and  then  such  of  the  jury  as  have  had  the  view,  or  so  many 
of  them  as  appear,  shall  be  sworn  on  the  inquest  previous  to  any  other  jurors. 
These  acts  are  well  calculated  to  restrain  any  suspicion  of  partiality  in  the 
sheriff,  or  any  tampering  with  the  jurors  when  returned.^® 

As  the  jurors  appear,  when  called,  they  shall  be  sworn,  unless  challenged  by 
either  party.  Challenges  are  of  two  sorts :  challenges  to  the  array ^  and  chal- 
lenges to  the  polls. 

^Challenges  to  the  array  are  at  once  an  exception  to  the  whole  panel,  rsfcoKo 
in  which  the  jury  are  arrayed  or  set  in  order  by  the  sheriff  in  his  return ;  ^ 
and  they  may  be  made  upon  account  of  partiality  or  some  default  in  the  sheriff 
or  his  under-officer  who  arrayed  the  panel.  And,  generally  speaking,  the  same 
reasons  that  before  the  awarding  the  venire  were  sufficient  to  have  directed  it  to 
the  coroners  or  elisors  will  be  aJso  sufficient  to  quash  the  array  when  made  by  a 
person  or  officer  of  whose  partiality  there  is  any  tolerable  ground  of  suspicion. 
Also,  though  there  be  no  personal  objection  against  the  sheriff,  yet  if  he  arrays 

(•)  Stat.  4  Anne,  a  10. 


at  the  next  sitting  or  assizes.  If  the  t>laintiff  again  neglects  to  try  the  cause,  the  de< 
feudal! t  may  obtain  judgment  for  his  costs  of  suit.  In  case  the  plaintiff  intends  to  try 
the  cause,  he  is  bound  to  give  the  defendant  ten  days'  notice  of  trial,  in  order  to  prevent 
surprise,  and  if  the  plaintiff  then  changes  his  mind  and  does  not  countermand  the 
notice  four  days  before  the  trial,  he  shall  be  liable  to  pay  costs  to  the  defendant  for  not 
proceeding  to  trial,  by  the  same  last-mentioned  statute.  The  defendant,  however,  or 
plaintiff,  may,  upon  good  cause  shown  to  the  court  above,  as  upon  absence  or  eiuknf«s 
of  a  material  witness,  obtain  leave,  upon  motion,  to  defer  the  trial  of  the  cause  till  the 
next  assizes. — Stewart. 

^  The  qualification  of  both  common  and  special  jurymen  is  now  regulated  by  st«*4.  6 
Qeo.  IV.  c.  50,  by  which  all  other  acts  are  repealed.^^TEWART. 
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the  panel  at  the  nomination  or  ander  the  direction  of  either  party,  this  is  good 
oauBO  of  challenge  to  the  array.  Formerly,  if  a  lord  of  parliament  had  a  cause 
to  be  tried,  and  no  knight  was  returned  upon  the  jury,  it  was  a  cause  of  chal- 
lenge to  the  array  :(jp)  but,  an  unexpected  use  having  been  made  of  this  dormant 
privilege  by  a  spiritual  lord,(^)  it  was  abolished  by  statute  24  Geo.  II.  c  18 
But  still,  in  an  attaint,  a  knight  must  be  returned  on  the  jury.(r)  Also,  bv  the 
policy  of  the  antient  law,  the  jury  was  to  come  de  vicinetOf  from  the  neighbour- 
hood of  the  vill  or  place  where  the  cause  of  action  was  laid  in  the  declaration ; 
and  therefore  some  of  the  jury  were  obliged  to  be  returned  from  the  bundled 
in  which  such  vill  lay ;  and,  if  none  were  returned,  the  array  might  be  chal- 
lenged for  defect  of  hundredors.  Thus  the  Gothic  jury,  or  nembda,  was  ako 
collected  out  of  every  quarter  of  the  country :  "  binoSj  trinos,  vd  etiam  senos,  ex 
singulis  territorii  quadrantibus." {^)  For,  living  in  the  neighbourhood,. they  were 
properly  the  very  country,  or  pais,  to  which  both  parties  had  appealed,  and 
were  supposed  to  know  beforehand  the  characters  of  the  parties  and  witnesses, 
and  therefore  the^  better  knew  what  credit  to  give  to  the  facts  alleged  in 
evidence.  But  this  convenience  was  overbalanced  oy  another  very  natural  and 
almost  unavoidable  inconvenience :  that  jurors  coming  out  of  the  immediate 
*360 1    ^^^^^^o^^^oo<l  would  be  apt  *to  intermix  their  prejudices  and  partialitioB 

•'  in  the  trial  of  right.  And  this  our  law  was  so  sensible  of  that  it  for  a 
long  time  has  been  gradually  relinquishing  this  practice ;  the  number  of  neces- 
sary hundredors  in  the  whole  panel,  which  in  the  reign  of  Edward  III.  were 
constantly  siXj(f)  being  in  the  time  of  Fortescue(w)  reduced  to  four.  Afterwards, 
indeed,  the  statute  35  Hen.  YIII.  c.  6  restored  the  antient  number  of  six;  hot 
that  clause  was  soon  virtually  repealed  by  statute  27  Eliz.  c.  6,  which  required 
only  two.  And  Sir  Edward  Coke(t?)  also  gives  us  such  a  variety  of  circum- 
stances whereby  the  courts  permitted  this  necessary  number  to  be  evaded,  that 
it  appears  they  were  heartily  tired  of  it.  At  length,  by  statute  4  &  5  Anne,  o. 
6,  it  was  entirely  abolished  upon  all  civil  actions,  except  upon  penal  statutes ; 
and  upon  those  also  by  the  24  Geo.  II.  c.  18,  the  jury  being  now  only  to  come 
de  corpore  comitatus,  from  the  body  of  the  county  at  large,  and  not  de  vicineto,  or 
from  the  particular  neighbourhood."  The  array,  by  the  antient  law,  may  also 
be  challenged  if  an  alien  be  party  to  the  suit,  and,  upon  a  rule  obtained  by  his 
motion  to  the  court  for  a  jury  de  medietate  lingucBy  such  a  one  be  not  returned  by 
the  sheriff,  pursuant  to  the  statute  28  Edw.  III.  c.  18,  enforced  by  8  Hen.  Vl. 
c.  29,  which  enact,  that  where  either  party  is  an  alien  bom,  the  jury  shall  be 
one  half  denizens  and  the  other  aliens,  (if  so  many  be  forthcoming  in  the 
place,)  for  the  more  impartial  trial ;  a  privilege  inaulged  to  strangers  in  no 
other  country  in  the  world,  but  which  is  as  antient  with  us  as  the  time  of  king 
Ethelred,  in  whose  statute  de  monticolis  WaUice,  (then  aliens  to  the  crown  of 
England,)  cap.  8,  it  is  ordained  that ''  duodeni  legates  homines,  quorum  sex  Walli 
et  sex  Angli  erunt,  Anglis  et  Wallis  jus  dicunto."  But  where  DOth  parties  are 
aliens,  no  partiality  is  to  be  presumed  to  one  more  than  another;  and  theref(Mre 
it  was  resolved  soon  after  the  statute  8  Hen.  Yl.(w^  that  where  the  issue  is 
joined  between  two  aliens  (unless  the  plea  be  haa  before  the  mayor  of  the 
staple,  and  thereby  subject  to  the  restrictions  of  statute  27  Edw.  III.  st.  2,  o. 
8)  the  jury  shall  all  be  denizens.  And  it  now  might  be  a  question  how  far 
ncQo^-i     the  ^statute  3  Geo.  II.  c.  25  (before  referred  to)  hath  in  civil  causes  un* 

J  designedly  abridged  this  privilege  of  foreigners  by  the  positive  direc- 
tions therein  given  concerning  the  manner  of  impanelling  jurors,  and  the 
persons  to  be  returned  in  such  panel.  So  that  (unless  this  statute  is  to  be 
construed  by  the  same  equity  which  the  statute  8  Hen.  YI.  c.  29  declared  to 
be  the  rule  of  interpreting  the  statute  2  Hen.  Y.  st.  2,  c.  3  concerning  the 
landed  qualifications  of  jurors  in  suits  to  which  aliens  were  parties)  a  court 


i 


)  Co.  Litt  IM.  Seld.  on  Barooage,  IL  11.  m  OUb.  Hist  C.  P.  c.  8. 

f )  K.  vi.  Bishop  of  Woroester,  H.  1»  G«o.  U.  B.  R.  (•)  De  Laud.  LL.  c  25. 

n  Co.  Utt.  166.  («)  1  Inst.  157. 

[^  Btiernhook  de  Jure  CMh.  L 1,  e.  4.  (•)  Tear-book,  21  Hen.  TI.  4. 


"  See  an  excellent  note,  Co.  litt.  125,  a.  b.,  n  (2.) — Chittt. 
J4S 
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might  perhaps  hesitate  whether  it  has  now  a  power  to  direct  a  panel  to  he 
returned  de  medietate  lingucBj  and  thereby  alter  the  method  prescribed  for 
striking  a  special  jury  or  balloting  for  common  jurors." 

Challenges  to  the  polls,  in  capita,  are  exceptions  to  particular  jurors,  and 
seem  to  answer  the  recusatio  judicis  in  the  civil  and  canon  laws ;  by  the  consti- 
tutions of  which  a  judge  might  be  refused  upon  any  suspicion  of  partiality,  (ar) 
By  the  laws  of  England  also,  in  the  times  oi  Bracton(y)  and  Fleta,(2:)  a  judge 
might  be  refused  for  good  cause ;  but  now  the  law  is  otherwise,  and  it  is  held 
that  judges  and  justices  cannot  be  challenged.(a)  For  the  law  will  not  sup- 
pose a  possibility  of  bias  or  favour  in  a  judge,  who  is  already  sworn  to  admi- 
nister impartial  justice,  and  whose  authority  greatly  depends  upon  that  pre- 
sumption and  idea.  And  should  the  fact  at  any  time  prove  flagrantly  such,  as 
the  aelicacy  of  the  law  will  not  presume  beforehand,  there  is  no  doubt  but  that 
such  misbehaviour  would  draw  down  a  heavy  censure  from  those  to  whom  the 
judge  is  accountable  for  his  conduct. 

But  challenges  to  the  polls  of  the  jury  (who  are  judges  of  fhct)  are  reduced 
to  four  heads  by  Sir  Edward  Coke  :(6)  propter  honoris  respectumj  propter  defectum; 
propter  affectum;  and  propter  delictum. 

1.  Propter  honoris  respedum;  as,  if  a  lord  of  parliament  be  impaaelled  on  a 
jury,  he  may  be  challenged  by  either  party,  or  ne  may  challenge  himself. 

*2.  Propter  defectum;  as  if  a  juryman  be  an  alien  bom,  this  is  defect  r^o^o 
of  birth ;  if  he  be  a  slave  or  bondman,  this  is  defect  of  liberty,  and  he  L 
cannot  be  liber  et  legalis  homo.  Under  the  word  homo  also,  though  a  name 
common  to  both  sexes,  the  female  is  however  excluded,  propter  defectum  sexus ; 
except  when  a  widow  feigns  herself  with  child,  in  order  to  exclude  the  next  heir, 
and  a  supposititious  birth  is  suspected  to  be  intended ;  then  upon  the  writ  de 
ventre  inspiciendOy  a  jury  of  women  is  to  be  impanelled  to  try  the  question 
whether  with  child  or  not.^c)  But  the  principal  deficiency  is  defect  of  estate 
sufficient  to  qualify  him  to  oe  a  juror.  This  depends  upon  a  variety  of  statutes. 
And,  first,  by  the  statute  of  Westm.  2, 18  Edw.  I.  c.  88,  none  shall  pass  on  juries 
in  assizes  within  the  county,  but  such  as  may  dispend  20]b.  by  the  year  at  the 
least;  which  is  increased  to  40«.  by  the  statutes  21  Edw.  I.  st.  1,  and  2  Hen.  V 
St.  2,  c.  8.  This  was  doubled  by  the  statute  27  Eliz.  c.  6,  which  requires  in  every 
such  case  the  jurors  to  have  estate  of  freehold  to  the  yearly  value  of  4/.  at  the 
least.  But,  the  value  of  money  at  that  time  decreasing  very  considerably,  this 
qualification  was  raised  by  the  statute  16  &,  17  Car.  11.  c.  8  to  20/.  per  annum, 
which  being  only  a  temporary  act,  for  three  years,  was  suffered  to  expire  with- 
out renewal,  to  the  great  debasement  of  juries.  However,  by  the  statute  4  &  5 
Wi  &  M.  c.  24,  it  was  again  raised  to  lOl.  per  annum  in  England  and  6^  in  Wales, 
of  f]reehold  lands  or  copyhold;  which  is  the  first  time  that  C(^yholder8  (as  such) 
were  admitted  to  serve  upon  juries  in  anv  of  the  king's  courts,  though  they  had 
before  been  admitted  to  serve  in  some  of  the  sheriff's  courts,  by  statutes  1  Eic. 
III.  c.  4,  and  9  Hen.  VII.  c.  13.  And,  lastly,  by  statute  3  Geo.  II.  c.  25,  any 
leaseholder  for  the  term  of  five  hundred  years  absolute,  or  for  any  term  deter- 
minable upon  life  or  lives,  of  the  clear  yearly  value  of  20^  per  annum  over  and 
above  the  rent  reserved,  is  qualified  to  serve  upon  juries."  When  the  jury  is 
de  medietate  lingucsy  that  is,  one  moiety  of  the  English  tongue  or  nation,  and  the 


(«)  Cod.  3, 1, 10.    DeartUMLL%UQA,fi.9A.  (•)  Co.  Lltt.  294. 

(»)  ^  6,  c  15.  (ft)  1  IxM.  \b6. 

<•)  L.  ^  e.  87.  (•)  Cro.  JSUa.  6ML 


"From  the  enactments  of  the  statute  6  Geo.  IV.  o.  50,  and  especially  section  47 
thereof,  it  would  seem  that  a  jury  de  medietate  lingua  is  now  allowed  only  upon  trials  for 
felony  or  misdemeanour. — Kerr. 

"  A  juror  must  be  twenty-one  years ;  and,  if  above  sixty,  he  is  exempted,  though  no4 
disqualified,  from  serving.  He  must  also  possess  freehold  or  copyhola  property  of  the 
clear  yearly  value  of  ten  pounds,  or  have  leasehold  property,  held  by  lease  for  twenty-one 
years  or  longer,  of  the  annual  value  of  twenty  pounds,  or  occupy  a  house  containing  not 
less  tlian  fiueen  windows.  !?■  London,  the  occupation  of  a  house,  shop,  or  place  of 
business  within  'the  city,  or  the  possession  of  real  or  personal  property  of  the  value  of 
100/.,  coi:t8titute<  a  qualification.    6  &  7  Geo.  IV.  o.  50. — Kxrr. 
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*^BH  1    ^^^^^  ^^  '''^y  foreign  one^  no  want  of  lands  shall  be  ^cause  of  challenge 
-*     to  the  alien;  for^  as  he  is  incapable  to  hold  any,  this  would  totaUy 
defeat  Ihe  privilege/^) 

3.  Jofors  may  be  cnallenged  propter  affectum,  for  suspicion  of  bias  or  partiality 
This  mtiy  be  either  a  principal  challenge,  or  to  the  favour,  A  principal  challenge 
is  Budh  where  the  cause  assigned  carries  with  it  prima  facie  evident  marks  of 
suspicion  either  of  malice  or  favour :  as,  that  a  juror  is  of  kin  to  either  part} 
within  the  ninth  degree  ;(e)  that  he  has  been  arbitrator  on  either  side ;  that  ho 
has  an  interest  in  the  cause ;  that  there  is  an  action  depending  between  him  and 
the  party;  that  he  has  taken  money  for  his  verdict;  tnat  he  has  formerly  been 
a  juror  in  the  same  cause;  that  he  is  the  party's  master,  servant,  counsellor, 
steward,  or  attorney,  or  of  the  same  society  or  corporation  with  him ;  all  these 
are  principal  causes  of  challenge,  which,  if  true,  cannot  be  overruled,  for  jurors 
must  be  omni  exceptione  majores.  Challenges  to  the  favour  are  where  the  party 
hath  no  principal  challenge,  but  objects  only  some  probable  circumstances  of 
suspicion,  as  acquaintance  and  the  like;(/)  the  validity  of  which  must  be  lefl 
to  the  determination  of  triorSy  whose  office  it  is  to  decide  whether  the  juror  be 
favourable  or  unfavourable.  The  triors,  in  case  the  first  man  called  be  chal- 
lenged, are  two  indifferent  persons  named  by  the  court ;  and  if  they  try  one 
man  and  find  him  indifferent,  he  shall  be  sworn ;  and  then  he  and  the  tw^  triors 
shaU  try  the  next;  and  when  another  is  found  indifferent  and  sworn,  the  two 
triors  shall  be  superseded,  and  the  two  first  sworn  on  the  jury  shall  try  the 
rest.(g)" 

4.  Challenges  propter  delictum  are  for  some  crime  or  misdemeanour  that  affects 
the  juror's  credit  and  renders  him  infamous.  As  for  a  conviction  of  treason, 
felony,  perjury,  or  conspiracy;  or  if  for  some  infamous  offence  he  hath  received 
*^641     j^Sg^^^t  o^  ^^^  pillory,  tumbrel,  or  the  like;  or  to  be  branded,  *whipt, 

-'  or  stigmatize'd;  or  if  he  be  outlawed  or  excommunicated,  or  hath  been 
attainted  of  felse  verdict,  prcemunire,  or  forgery ;  or  lastly,  if  he  hath  proved 
recreant  when  champion  in  the  trial  by  battle,  and  thereby  hath  lost  his  tiberam 
legem.  A  juror  may  himself  be  examined  on  oath  of  voir  dire,  veritatem  dicere, 
with  regard  to  such  causes  of  challenge  as  are  not  to  his  dishonour  or  discredit; 
but  not  with  regard  to  any  crime,  or  any  thing  which  tends  to  his  disgrace  or 
disadvantage.(A) 

Besides  these  challenges,  which  are  exceptions  against  the  fitness  of  jurors, 
and  whereby  they  mav  be  excluded  from  serving,  there  are  also  other  causes  to 
be  made  use  of  by  the  jurors  themselves,  which  are  matter  of  exemption ; 
whereby  their  service  is  excused,  and  not  excluded.  As  by  statute  Westm.  2, 13 
Bdw.  1.  c.  38,  sick  and  decrepit  persons,  pers(Ais  not  commorant  in  the  coui|ty, 
and  men  above  seventy  years  old ;  and  by  the  statute  7  &  8  W.  III.  c.  32,  in- 
fants under  twenty-one.     This  exemption  is  also  extended,  by  divers  statutes, 

(f)  S«e  ftat.2  Hen.T.  it  2,e.8.    8  Hen.  TI.c.29.  $emper  ex  probabQi  cauta  tre$  repudiari:  etiam  fhtra  «■ 

(«)  Finch,  L.  401.  cawa  pnematUi  dL  numifuUi.'*   Btiernhook,  L 1,  c.  4^ 

(/)  In  the  ntmbdeu  or  jory  of  the  ancient  Ootha,  three  chal-  (v)  Co.  lltt.  168. 

lea»M  only  were  allowed  to  the  fiiToar,  but  the  principi^  (*)  Ibid.  168,  b. 

ohulengee  were  indefinite.     **Lieebat  pcUam  excipert,  et 

^*  The  question  of  challenge  to  the  array,  and  incidentally  to  the  polls  and  triers, 
underwent  much  disoussion  in  The  King  vs.  Edmonds,  4  B.  &  A.  476;  and  in  that  case  it 
was  determined  that  no  challenge,  either  to  the  array  or  to  ^he  polls,  can  be  taken  until 
a  full  jury  shall  have  appeared;  that  the  disallowing  a  challenge  is  not  a  ground  for  a 
new  trial,  but  for  a  venire  de  novo;  that  every  challenge,  eitoer  to  the  array  or  to  the  polls, 
ought  to  be  propounded  in  such  a  way  that  it  may  be  put  at  the  time  upon  the  nin  prius 
*ecord,  so  that  when  a  challenge  is  made  the  adverse  party  may  either  demur  or  counter- 
plead, or  he  may  deny  what  is  alleged  for  matter  of  challenge;  and  it  is  then  only  that 
triers  can  be  appointed.  It  was  also  thereby  determined  that  the  whole  special  jury- 
uanel  cannot  be  challenged  for  the  supposed  unindifferency  of  the  Master  of  the  Grown 
Office,  he  being  the  officer  of  the  court  appointed  to  nominate  the  jury.  And  a  material 
point  was  also  ruled  in  the  same  case, — namely,  that  it  is  not  competent  to  ask  jurymen, 
whether  special  or  talesmen,  whether  they  have  not,  previously  to  the  trial,  expressed 
opinions  hostile  to  the  defendants  and  their  cause,  in  order  to  found  a  challenge  to  the 
polls  on  that  ground ;  but  such  expressions  must  be  proved  by  extrinsic  evidence.  But 
■ee  now  stat.  6  Geo.  IV.  o.  50,  ss.  27,  89. — Cbitty. 
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customs,  and  charters^  to  physicians  and  other  medical  persons,  counsel,  attor- 
neys, officers  of  the  courts,  and  the  like ;  all  of  whom,  if  impanelled,  must  show 
their  special  exemption.  Cler^men  are  also  usually  excused,  out  of  favour 
and  respect  to  their  function :  hut,  if  they  are  seised  of  lands  and  tenements, 
they  are  in  strictness  liahle  to  he  impanelled  in  respect  of  their  lay-fees,  unless 
they  he  in  the  service  of  the  king  or  of  some  hishop :  ^<  in  obsequio  domini  regiSf 
vel  alicujus  episcopV\%)^ 

If  hy  means  of  challenges,  or  other  cause,  a  sufficient  number  of  unexcep- 
tionable jurors  doth  not  appear  at  the  trial,  either  party  may  pray  a  tales.  A 
tales  is  a  supply  of  such  men  as  are  summoned  upon  the  first  panel,  in  order  to 
make  up  the  deficiency.  For  this  purpose,  a  writ  of  decern  tales,  octo  tales,  and 
the  like,  was  used  to  be  issued  to  the  sneriff  at  common  law,  and  must  be  still 
so  done  at  a  trial  at  bar,  if  the  jurors  make  default.  But  at  the  assizes  or  nisi 
prius,  by  virtue  of  the  statute  35  Hen.  YIIL  c.  6,  and  other  subsequent  r«Qge 
^statutes,  the  judge  is  empowered  at  the  prayer  of  either  party  to  award  ^ 
a  tales  de  circumstantibus,(^j)  of  persons  present  in  court,  to  be  joined  to  the  other 
jurors  to  try  the  cause ;  who  are  liable,  however,  to  the  same  challenges  as  the 
principal  jurors.    This  is  usually  done,  till  the  legal  number  of  twelve  be  com- 

Sleted ;  in  which  patriarchal  and  apostolical  number  Sir  Edward  Coke(A)  hath 
iscovered  abundance  of  mystery .(*) 

When  a  sufficient  number  of  persons  impanelled,  or  taJe^men,  appear,  they 
are  then  separately  sworn,  well  and  truly  to  try  the  issue  between  the  parties, 
and  a  true  verdict  to  give  according  to  the  evidence ;  and  hence  they  are  de- 
nominated the  jury,  jurata,  and  jurors,  sc.  juratores. 

We  may  here  again  observe,  and  observing  we  cannot  but  admire,  how  scru- 
pulously delicate,  and  how  impartially  just,  the  law  of  England  approves  itself, 
m  the  constitution  and  frame  of  a  tribunal,  thus  excellently  contrived  for  the 
test  and  investigation  of  truth ;  which  appears  most  remarkably,  1.  In  the 
avoiding  of  frauds  and  secret  management,  by  electing  the  twelve  jurors  out 
of  the  whole  panel  by  lot.  2.  In  its  caution  against  aU  partiality  and  bias,  by 
quashing  the  whole  panel  or  array,  if  the  officer  returning  is  suspected  to  be 
other  than  indifierent;  and  repelling  particular  jurors,  if  probable  cause  be 
shown  of  malice  or  favour  to  either  party.  The  prodigious  multitude  of  ex- 
ceptions or  challenges  allowed  to  jurors,  who  are  the  judges  of  fact,  amounts 
nearly  to  the  same  thing  as  was  practised  in  the  Roman  republic,  t>efore  she 
lost  her  liberty :  that  the  select  judges  should  be  appointed  by  the  praetor  with 
the  mutual  consent  of  the  parties.  *0r,  as  Tully(?ii)  expresses  it :  "  nemi-  j-  ^g«g 
nem  voluerunt  major es  nostri,  nonmodo  de  existimatione  cujusquam,  sed  ne  ^ 
pecuniaria  quidem  de  re  minima,  esse  judicem:  nisi  qui  inter  adversaries  canvenisset." 

Indeed,  these  selecti  jtidices  bore  in  many  respects  a  remarkable  resemblance 
to  our  juries:  for  they  were  first  returned  by  the  prsBtor;  de  decuria  senatoria 
eonscribuntur :  then  their  names  were  drawn  by  lot,  till  a  certain  number  was 
completed ;  in  umam  sortito  mittuntur,  ut  de  plvribus  necessarius  numerus  confici 
posset:  then  the  parties  were  allowed  their  challenges;  post  umam permittitur 
accusatori,  ac  reo,  ut  ex  illo  numero  rejiciant  quos  putaverint  sibi,  aut  inimicos,  aut  ex 
aliqua  re  incommodes  fore:  next  they  struck  what  we  call  a  tales;  rejections  cele- 
brata,  in  eorum  locum  qui  rejecti  fuerunt  subsortiehatur  prastor  alios,  quibus  ille  judi- 
cum  legitimus  numerus  compleretur;  lastly,  the  judges,  like  our  jury,  were  sworn ; 
A^  perfectis,  jurabant  in  leges  judices,  ut  chstricti  rdigione  judicarent.(n) 

The  jury  are  now  ready  to  hear  the  merits;  and,  to  fix  their  attention  the 
closer  to  the  facts  which  they  are  impanelled  and  sworn  to  try,  the  pleadings 

(<)  F.  N.  B.  160.   Hm.  Brw.  170.  ttodre :  ^  niha  Mneiiuty  niha  antiquiui  fuii ;  perintU  ae  tt 

{*)  Append.  No.  XL  f  4.  in  ipno  hoe  nttmero  ucrtta  qvmdam  atet  rdigio.** 

(f)l  Inst.  155.  MloMolar.49.   Spelm. Oion.  m 


((^  Paotaniiia  relates  that  at  the  triiU  of  Man,  for  murder,         («•)  Pro  Cluentio,  43. 

•  court  denominated  Arenpagus  from  that  Incident,  he         (»)  Aeoon.  in  Cic  Vrr,  1,  e.    A  learned  writer  of  our  owii. 
aoqnitled  by  a  jury  composed  of  (ioe/««  pagan  deities.      Dr.  PettingaU  hath  shown  in  an  elaborate  work  (pnblidiea 


And  Dr.  Ilickes,  who  attributes  the  introduction  of  this  A  j>.  179t5)  so  many  resemblances  between  the  juavrai  of  the 

mmnber  to  the  Normans,  tells  ns  that  among  the  inhabittwts  Greeks,  the  Jiulicet  ieUcti  of  the  Romans,  and  the  Juries  of 

of  Norway,  firom  whom  the  Normans  as  well  as  the  Danes  the  English,  Uiat  he  Is  tempted  to  oonclnde  tiiat  the  Isiter 

wre  dasoended,  a  great  Teneration  was  paid  to  the  number  are  deiiTed  firom  the  fonner. 

"  They  are  now  excused,  hy  6  Geo.  IV.  o.  50. — Cbittt. 
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are  opened  to  them  by  counsel  on  that  side  which  holds  the  affirmative  of  the 
question  in  issue.  For  the  issue  is  said  to  lie,  and  proof  is  always  first  required, 
upon  that  side  which  affirms  the  matter  in  question :  in  which  our  law  agrees 
with  the  civil  ;(o)  "ei  incumbit  probatio,  qui  didt,  non  qui  negat;  cum  per  rerum 
naturam factum-negantis probatio  nuUa  sit"  The  opening  counsel  briefly  informa 
them  what  has  been  transacted  in  the  court  above ;  the  parties,  the  nature  of 
the  action,  the  declaration,  the  plea,  replication,  and  other  proceedings,  and* 
lastly,  upon  what  point  the  issue  is  joined,  which  is  there  set  down  to  be  deter- 
mined. Instead  of  which,(7?)  formerly  the  whole  record  and  process  of  the 
*367 1  pl®*^^^^g®  ^^^  Tes.d  to  *them  in  English  by  the  court,  ancf  the  matter  in 
J  issue  clearly  explained  to  their  capacities.  The  nature  of  the  case,  and 
the  evidence  intended  to  be  produced,  are  next  laid  before  them  by  counsel  also 
on  the  same  side :  and  when  their  evidence  is  gone  through,  the  advocate  on  the 
other  side  opens  the  adverse  case,  and  supports  it  by  evidence ;  and  then  the 
party  which  Ibegan  is  heard  by  way  of  reply. 

The  nature  or  my  present  desira  wOl  not  permit  me  to  enter  into  the  num- 
berless niceties  and  distinctions  of  what  is,  or  is  not,  lecal  evidence  to  a  jury.(g^ 
I  shall  only  therefore  select  a  few  of  the  general  heads  and  leading  maxims 
relative  to  this  point,  together  with  some  observations  on  the  manner  of  giving 
evidence. 

And,  first,  evidence  signifies  that  which  demonstrates,  makes  clear,  or  ascer- 
tains the  truth  of  the  very  fact  or  point  in  issue,  either  on  the  one  side  or  on 
the  othpr ;  and  no  evidence  ought  to  be  admitted  to  any  other  point.  Therefor© 
upon  an  action  of  debt,  when  the  defendant  denies  his  bond  by  the  plea  of  non 
est  factum,  and  the  issue  is,  whether  it  be  the  defendant's  deed  or  no;  he  cannot 
give  a  release  of  this  bond  in  evidence :  for  that  does  not  destroy  the  bond,  and 
therefore  does  not  prove  the  issue  which  he  has  chosen  to  rely  upon,  viz.,  that 
the  bond  has  no  existence. 

Again :  evidence  in  the  trial  by  jury  is  of  two  kinds,  either  that  which  is 
given  in  proof,  or  that  which  the  jury  may  receive  by  their  own  private  know- 
ledge. Tne  former,  or  proofs^  (to  which  in  common  speech  the  name  of  evidence 
is  usually  confined,)  are  either  written,  or  parol,  tnat  is,  by  word  of  mouth. 
Written  proofs  or  evidence  are, — 1.  Kecords,  and  2.  Antient  deeds  of  thirty 
years'  standing,  which  prove  themselves ;"  but,  8.  Modem  deeds,  and  4.  Other 
jjtq/io-i  *writings,  must  be  attested  and  verified  by  parol  evidence  of  witnesses. 
J  And  the  one  general  rule  that  runs  through  all  the  doctrine  of  trials  is 
this, — ^that  the  best  evidence  the  nature  of  the  case  will  admit  of  shall  always 
be  required,  if  possible  to  be  had ;  but,  if  not  possible,  then  the  best  evidence 
that  can  be  had  shall  be  allowed."    For  if  it  be  found  that  there  is  any  better 

(•)  ^.22,  S,  2.  Cod.  4, 10|  23.  impomlble  to  abstract  or  abridge  without  loeing  some  beautj 

(V)  Vorteea  c.  20.  sod  destroying  the  chain  of  the  whole,  and  whidi  hath  latdy 

(f)  This  is  admirably  well  performed  In  lord  chief-baron     been  engrafted  into  a  very  useful  work.  The  Intruductioii  of 


^  The  same  rule  applies  to  wills  thirty  years  old.  4  T.  R.  709,  note.  This  rule  is  laid 
down  in  books  of  eviaence  without  sufficient  explanation  of  its  principle,  or  of  the  extent 
of  its  application.  There  seems  to  be  danger  m  permitting  a  deed  to  be  read  merely 
because  it  bears  date  above  thirty  years  before  its  production,  and  in  requiring  no  evi- 
dence, where  a  forgery  may  be  committed  with  the  least  probability  of  detection.  Chief- 
Baron  Gilbert  lays  down,  that  where  possession  has  gone  agreeably  to  the  limitations  of 
a  deed  bearing  date  thirty  years  ago,  it  may  be  re^l  without  any  evidence  of  its  exe- 
cution, though  the  subscribing  witnesses  be  still  living.  Law  of  £v.  94.  For  such  pos- 
session affords  so  strong  a  presumption  in  favour  of  the  authenticity  of  the  deed  as  to 
supersede  the  necessity  of  any  other  proof  of  the  validity  of  its  origin,  or  of  its  due  exe- 
cution. The  court  of  King's  Bench  have  determined  that  the  mere  production  of  a 
parish  certificate  dated  alK>ve  thirty  years  ago  was  sufficient  to  make  it  evidence, 
without  giving  any  account  of  the  custody  from  which  it  was  extracted.  5  T.  R.  259. — 
Christian. 

"  No  rule  of  law  is  more  frequently  cited  and  more  generally  misconceived  than  this. 
It  is  certainly  true  when  rightly  understood ;  but  it  is  very  limited  in  its  extent  and 
application.  It  signifies  nothing  more  than  that,  if  the  best  legal  evidence  cannot  pos- 
sibly be  produced,  the  next  best  legal  evidence  shall  be  admitted.  Evidence  may  be 
diYided  into  primary  and  secondary  \  and  the  secondary  evidence  is  as  accurately  d^uied 
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evidence  existing  than  is  produced,  the  very  not  producing  it  is  a  presumption 
that  it  would  have  detected  some  falsehood  that  at  present  is  concealed.  ThuS| 
in  order  to  prove  a  lease  for  years,  nothing  else  shall  be  admitted  but  the  very 
deed  of  lease  itself,  if  in  being ;  but  if  that  be  positively  proved  to  be  bumea 
or  destroyed,  (not  relying  on  any  loose  negative,  as  that  it  cannot  be  founds 
or  the  like,)  then  an  attested  copy  may  be  produced ;  or  parol  evidence  be 
given  of  its  contents.  So,  no  evidence  of  a  discourse  with  another  will  be 
admitted,  but  the  man  himself  must  be  produced ;  yet  in  some  cases  (as  in 
proof  of  any  general  customs^  or  matters  of  common  tradition  or  repute)  the 
courts  admit  of  hearsay  evidence,  or  an  account  of  what  persons  deceased 
have  declared  in  their  lifetime ;  but  such  evidence  will  not  be  received  of  any 
particular  facts.^    So,  too,  books  of  account  or  shop-books  are  not  allowed  of 

by  the  law  as  the  primary.  But  in  general  the  want  of  better  evidence  can  never  justify 
the  admission  of  hearsay,  interested  witnesses,  or  the  copies  of  copies,  &c.  Where  there 
are  exceptions  to  genenJ  rules,  these  exceptions  are  as  much  recognised  by  the  law  as 
the  general  rule ;  and,  where  boundaries  and  limits  are  established  by  the  law  for  every 
case  that  can  possibly  occur,  it  is  immaterial  what  we  call  the  rule  and  what  the  ex- 
ception.— Christian. 

Some  of  the  numerous  cases  which  are  found  even  in  modem  books  may  be  cited  for 
dlustration  and  in  confirmation  of  the  text  and  note. 

If  the  subscribins  witness  be  living  and  within  the  jurisdiction  of  the  court,  he  must 
be  called  to  prove  the  execution ;  or  if  he  cannot  be  found,  and  that  fact  be  satisfactorily 
explained,  proof  of  his  handwriting  will  be  sufficient  evidence  of  the  execution.  Bamea 
M.  Trompowsky,  7  T.  R.  266.  And  the  witness  of  the  execution  is  necessary ;  acknow- 
ledgment of  the  party  who  executed  the  deed  cannot  be  received.  Johnson  vs.  Masont 
1  Esp.  89.  At  least  only  as  secondary  evidence.  Call,  Bart  vs.  Dunning,  4  East,  53.  And 
acknowledgment  to  a  subscribing  witness  by  an  obligor  of  a  bond  that  he  has  executed 
it  is  sufficient.  Powell  vs,  Blackett,  9  Esp.  87 ;  and  see  Grellier  w.  Neale,  Peake,  146. 
But  a  mere  bystander  may  not  be  received  to  supply  the  absence  of  the  subscribing 
witness,  (McCraw  vs.  Gentry,  3  Camp.  232,)  or  only  as  secondary  evidence.  See  the  next 
case.  If  the  apparent  attesting  witness  deny  that  he  saw  the  execution,  secondary  evi- 
dence is  admissiole;  that  is  to  say,  the  handwriting  of  the  obligor,  &o.  may  be  proved. 
Ley  vs.  Ballard,  3  Esp.  173,  n.  And,  as  a  general  rule,  it  seems  that  wherever  a  sub- 
scribing witness  appears  to  an  instrument,  note,  &o.,  he  must  be  called,  or  his  absence 
explained.    See  Higgs  v^.  Dixon,  2  Stark.  180.    Breton  vs.  Cope,  Pe^e,  31. — Chittt. 

^  It  is  a  general  rule  that  the  mere  recital  of  a  fact — ^that  is,  the  mere  oral  assertion  cr 
written  entry  by  an  individual  that  a  particular  fact  is  true—cannot  be  received  in  evi- 
dence. But  the  objection  does  not  apply  to  any  publie  documents  made  under  lawful 
authority,  such  as  gazettes,  proclamations,  public  surveys,  records,  and  other  memorials 
of  a  similar  description,  and  whenever  the  declaration  or  entry  is  in  itself  a  fact  and  is 
part  of  the  res  gestas.  Stark,  on  Evid.  p*  1,  46,  47.  But  it  is  to  be  carefully  observed  that 
neither  the  declarations  nor  any  other  acts  of  those  who  are  mere  strangers,  or,  as  it  is 
usually  termed,  any  res  inter  alios  acta,  is  admissible  in  evidence  against  any  one,  as  afford- 
ing a  presumption  against  him  in  the  way  of  admission,  or  otherwise.    lb.  5I.---0hittt. 

In  cases  of  customs  and  prescriptive  rights,  hearsay  or  traditional  evidence  is  not 
admitted  until  some  instances  of  the  custom  or  exercise  of  the  right  claimed  are  first 
proved.  The  declarations  of  parents  respecting  their  marriage,  and  the  legitimacy  of 
their  children,  are  admitted  after  their  decease  as  evidence.  And  hearsay  is  also  re- 
ceived respecting  pedigrees  and  the  death  of  relations  abroad.  Bull.  N.  P.  294.  2  Esp. 
784.  What  has  bsen  said  in  conversation  in  the  hearing  of  any  party,  if  not  contradicted 
by  him,  may  be  given  in  evidence ;  for,  not  being  deni^,  it  amounts  to  a  species  of  con- 
fession. But  it  can  only  be  received  where  it  must  be  presumed  to  have  been  heard  by 
the  pariy ;  and  therefore  in  one  case  the  court  stopped  the  witness  from  repeating  a  con- 
Tersation  which  had  passed  in  a  room  where  the  prisoner  was,  but  at  the  tune  while  she 
had  fainted  away.  It  has  been  the  practice  of  the  quarter-sessions  to  admit  the  declara> 
tions  of  paupers  respecting  their  settiements,  to  be  received  as  evidence  after  their  death, 
or,  if  living,  where  they  could  not  be  produced.  See  3  T.  B.  707,  where  the  judges  of  the 
King's  Bench  were  divided  upon  the  legality  of  this  practice,  and  where  the  subject  of 
hearsay  evidence  is  much  discussed.  For  many  years,  whilst  lord  Mansfield  presided  in 
the  court  of  King's  Bench,  the  court  were  unanimouslv  of  opinion  that  the  declarations 
of  a  pauper  respecting  his  settlement  might  after  his  death  be  proved  and  given  in  evi- 
dence. When  lord  Kenyon  and  another  judge  were  introduced,  the  court  were  divided, 
and  the  former  practice  prevailed ;  but  when  the  court  were  entirely  changed,  they 
aetermined  that  this  hearsay  evidence  was  not  founded  on  any  principles  of  law,  and 
tha^  the  evidence  at  the  quarter-sessions  in  the  cases  of  settlement  ought  to  be  the  same 
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tbemBelves  to  be  given  in  evidence  for  the  owner;  but  a  servant  who  maoe 
the  entry  may  have  recourse  to  them  to  refresh  his  memory;  and  if  such 
tfervant  (who  was  accustomed  to  make  those  entries)  be  dead,  and  his  hand  be 
proved,  the  book  may  be  read  in  evidence  ;(r)  for  as  tradesmen  are  often  under 
a  necessity  of  giving  credit  without  any  note  or  writing,  this  is  therefore, 
when  accompanied  with  such  other  collateral  proofs  of  fairness  and  regu 
larity,(5)  the  best  evidence  that  can  then  be  produced.  However,  this  danger 
ous  species  of  evidence  is  not  carried  so  &r  in  England  as  abroad  ;(n  where 
a  man's  own  books  of  accounts,  by  a  distortion  of  the  civil  law,  (which  seems 
to  have  meant  the  same  thing  as  is  practised  with  us,)rt£)  with  the  suppletory 
*369 1  ^^^^  ^^  *^^^  merchant,  amount  at  all  times  to  mil  proof.'*  But  as  thiA 
-*  kind  of  evidence,  even  thus  regulated,  would  be  much  too  hard  upon 
the  buyer  at  any  long  distance  of  time,  the  statute  7  Jac.  I.  c.  12  (the  penners 
of  which  seem  to  have  imagined  that  the  books  themselves  were  evidence  at 
common  law)  confines  this  species  of  proof  to  such  transactions  as  have  hap- 
pened within  one  year  before  the  action  brought;  unless  between  merchant 

0^  Law  of  Nfal  Priafl,  266w  quomte  adminiadtt  atyuifmhirf  ad  probationem  wola  ncn 

m  Salk.  286.  gt/^unL   God.  4, 19,  6.    Nam  exemplo  pemieiotUM  at,  ut 

(<)  Oidl.  obtervaL  2, 20, 28.  .           ei  itcripturm  crtdatw,  qua  unutquiiqut  nbi  adnokUion* 

(y)  Inalrumenta  domuticot  Mti  odnotoAfo^  tt  nan  aJiis     propria  dMtarem  eontHtuU,   Ibid.  1.7. 

as  that  in  all  other  courts,  in  the  trials  which  oould  respectively  be  brought  before  them. 
2  East,  54,  63.  The  court  of  King's  Bench  has  decided  that  a  father's  declaration  of  the 
place  of  the  birth  of  his  son  is  not  evidence  after  the  father's  death.  8  East,  539.  But 
It  would  not,  probably,  be  difficult  to  prove  that  this  is  of  the  nature  of  pedigree,  and 
ought  to  be  admitted,  as  the  father's  declaration  of  the  time  of  his  son's  birth,  which  has 
always  been  legal  evidence.  In  criminal  cases,  the  declarations  of  a  person  who  relates 
m  extremUf  or  under  an  apprehension  of  dying,  the  cause  of  his  death,  or  any  other  ma- 
terial circumstance,  may  be  admitted  in  evidence;  for  the  mind  in  that  awful  state  is 
presumed  to  be  under  as  great  a  religious  obligation  to  disclose  the  truth  as  is  oreated  by 
the  administration  of  an  oath.  But  declarations  of  a  deceased  person  ought  not  to  be 
received  unless  the  court  is  satisfied  from  the  circumstances  of  the  case  that  they  were 
made  under  the  impression  of  approaching  dissolution.  Leach's  Cases,  400.  But  the 
declarations  of  a  felon  at  the  place  of  execution  cannot  be  received,  as  he  is  incompetent 
to  give  evidence  upon  oath,  and  the  situation  of  a  dying  man  is  only  thought  equivalent 
to  that  of  a  competent  witness  when  he  is  sworn.  Ibid.  276.  By  the  I  &  2  Ph.  &  Mar. 
c.  13,  depositions  taken  before  a  justice  of  peace  in  cases  of  felony  may  be  read  in  evi- 
dence at  the  trial,  if  the  witness  dies  before  the  trial.  But  as  the  statute  confines  this 
to  felony,  and  as  it  is  an  innovation  upon  the  common  law,  it  cannot  be  extended  to  any 
misdemeanour.    1  Salk.  281.-- Christian. 

"  Although  in  England  the  shop-book  of  a  tradesman  is  not  evidence  without  the  oath 
of  the  clerk  who  miule  the  entry,  yet  in  the  United  States,  in  the  early  periods  of  settle- 
ment, as  business  was  generally  carried  on  by  the  principal,  and  few  shop-keepers  kept 
clerks,  the  book  of  original  entries,  proved  by  the  oath  of  the  plaintiff,  has,  irom  the 
necessity  of  the  case,  generally,  if  not  universally,  been  admitted.  It  has  been  confined, 
however,  to  the  case  of  goods  sold  and  delivered  and  work  and  labour  done.  It  is 
necessary,  however,  that  the  book  should  appear  to  be  the  book  in  which  the  first  entiy 
was  made  cot^mporaneously  with  the  original  transaction  which  it  professes  to  record. 
It  is  not  necessary,  indeed,  that  it  should  be  in  the  form  of  a  journal  or  day-book.  Entries 
in  ledger-form  have  been  admitted,  or  in  a  pocket  memorandum-book.  Still,  the  entry 
must  nave  been  made  within  a  reasonable  time  after  the  transa<;tion,^not  further  than 
twenty-four,  or  at  most  forty-eight,  hours.  It  should  not  be  made  until  the  contract  is 
complete,  the  work  done,  the  goods  delivered,  or,  at  least,  so  far  set  aside  and  distin- 
fished  as  that  the  property  has  passed.  Where,  however,  entries  are  first  made  on  a 
dlate  or  a  blotter,  which  is  afterwards  destroyed  and  the  transfer  made  in  due  time  to  tho 
regular  book,  it  is  sufficient.  The  credibility  of  such  a  book  may  be  attacked  by  any 
circumstances  which  would  .go  to  show  that  it  is  not  a  regular  and  reliable  record  of 
daily  transactions.  Foultney  ^  al,  vs.  Ross,  1  Dall.  239.  Curren  V9.  Crawford,  4  Sere,  k 
Bawle,  5.  Ingraham  tw.  Bockius,  9  Serg.  k  R.  285.  Hartley  vs,  Brookes,  6  Whart.  189. 
Fatten  t».  Ryan,  4  Rawle,  408.  Rhoads  V9,  Gaul,  4  Rawle,  404.  Parker  tv.  Donaldson,  2 
Watts  k  Serg.  20.  Coggswell  tw.  DoUiver,  2  Mass.  217.  Case  vs.  Potter,  8  Johns.  211. 
J/innell  vs.  Sutherland,  II  Wend.  568.  It  would  encumber  this  note  to  go  further  in  the 
citation  of  cases  from  every  State  in  the  Union  in  support  of  this  species  of  evidence. 
Since  the  parties  themselves  are  now  competent  witnesses  in  England,  the  original  entry 
may  evidently  be  efiectually  used  as  a  memorandum  to  refresh  the  memory. — Shabs 
rooD. 
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and  merchant  in  the  usual  intercourse  of  trade.    For  accounts  of  80  recent  a 
date,  if  erroneous,  may  more  easily  be  unravelled  and  adjusted.*^ 

With  regard  to  parol  evidence,  or  mtnesses;  it  must  first  be  remembered,  that 
there  is  a  process  to  bring  them  in  by  writ  of  subpcena  ad  testificandum :  which 
commands  them,  laying  aside  all  pretences  and  excuses,  to  appear  at  the  trial  on 
pain  of  1002.  to  be  forfeited  to  the  king;  to  which  the  statute  5  Eliz.  c  9  has 
added  a  penalty  of  20Z.  to  the  party  aggrieved,  and  damages  equivalent  to  the 
loss  sustained  by  want  of  his  evidence.    But  no  witness,  unless  his  reasonable^ 
expenses  be  tendered  him,  is  bound  to  appear  at  all ;  nor,  if  he  appears,  is  he^^ 
bound  to  give  evidence  till  such  charges  are  actually  paid  him;  except  he  resides 
within  the  bills  of  mortality,  and  is  summoned  to  give  evidence  within  the  same 
This  compulsory  process,  to  bring  in  unwilling  witnesses,  and  the  additional  ter 
rors  of  an  attachment  in  case  of  disobedience,  are  of  excellent  use  in  the  tho- 
rough  investigation  of  truth  ^  and,  upon  the  same  principle,  in  the  Athenian 
courts,  the  witnesses  who  were  summoned  to  attend  the  trial  had  the  choice  of 
three  things :  either  to  swear  to  the  truth  of  the  fact  in  question,  to  deny  or 
abjure  it,  or  else  to  pay  a  fine  of  a  thousand  drachmas.(t7) 

All  witnesses,  of  whatever  religion  or  country,  that  have  the  use  of  their  rea- 
son," are  to  be  received  and  examined,  except  such  as  are  infamoiis,  or  such  as 
are  interested  in  the  event  of  the  cause.   All  others  are  competent  witnesses;  though 

(•)  Pott.  Antlq.  t.  i  a  21. 

*  The  entries  in  the  book  of  a  person  deceased,  not  connected  with  the  parties,  are  of 
no  more  avail  than  hearsay.  But  the  books  of  an  incumbent  respecting  the  tithes  of  the 
parish  are  evidence  for  his  successor.    5  T.  R.  123.    2  Ves.  43.-~dHRisTiAN. 

^  A  copy  of  the  writ,  or  the  substance  thereof,  (5  Mod.  355.  Cro.  O^r.  540,)  should  be 
served  personally  on  each  witness  and  the  original  shown  to  him.  The  usual  mode  of 
proceeding  against  witnesses  for  disobedience  of  the  writ  of  subposna  is  by  the  summary 
process  of  an  attachment  for  a  contempt,  (2  Stra.  1054.  Gowp.  386.  Doug.  561 ;)  but  the 
court  will  not  grant  an  attachment  against  a  witness  unless  all  the  necessary  expenses 
of  the  journey  to  and  from  and  the  witness's  stay  at  the  place  of  trial  be  tendered  at  the 
time  of  serving  the  subposna.  1  H.  Bl.  49.  1  Meriv.  191.  13  East,  15.  Still,  the  court 
will  not  enter  mto  nice  calculations  of  expense,  but  consider  whether  the  non-attendance 
originated  in  obstinacy  or  not.  2  Stra.  1150.  The  same  rule  prevails  in  the  case  of  wit- 
nesses bona  fide  brought  from  abroad.  1  Marsh.  563.  4  Taunt.  699.  6  ib.  88.  A  witness 
is  not  in  general  entitled  to  remuneration  for  loss  of  time,  (1  B.  &  B.  515.  5  M.  &  S.  156,) 
though  in  some  instances  it  is  allowed  to  attorneys  and  medical  practitioners,  lb.  159 
The  expenses  of  making  scientific  experiments  with  a  view  to  evidence  are  not  allow- 
able.   3  B.  &  B.  72.— Chittv. 

^  A  Mohammedan  may  be  sworn  upon  the  Alcoran,  and  a  Gentoo  according  to  tho 
custom  of  India ;  and  their  evidence  may  be  received  even  in  a  criminal  case.  Leach's 
Oases,  52.  1  Atk.  21.  But  an  atheist,  or  a  person  who  has  no  belief  or  notion  of  a  God 
or  a  future  state  of  rewards  and  punishments,  ought  not  in  any  instance  to  be  admitted 
as  a  witness.  1  Atk.  45.  B.  N.  P.  202.  See  Feake,  Rep.  11,  where  Buller,  J.,  held  that 
the  proper  question  to  be  asked  of  a  witness  is,  whether  he  believes  in  God,  the  obli- 
gation of  an  oath,  and  in  a  future  state  of  rewards  and  puni8hment8.---CHiTTr. 

I  have  known  a  witness  rejected  and  hissed  out  of  court  who  declared  that  he  doubted 
of  tho  existence  of  a  God  and  a  future  state.  But  1  have  since  heard  a  learned  judge 
declare  at  nisi  prius  that  the  judges  had  resolved  not  to  permit  adult  witnesses  to  be 
interro^ted  respecting  their  belief  of  a  Deity  and  a  future  state.  It  is  probably  more 
conducive  to  the  course  of  justice  that  this  should  be  presumed  till  the  contrary  is 
proved ;  and  the  most  religious  witness  may  be  scandalized  by  the  imputation  which  the 
very  question  conveys. 

Quakers,  who  refuse  to  take  an  oath  under  any  form,  by  the  7  &  8  W.  III.  c.  34  are  per- 
mitted in  judicial  proceedings  to  make  a  solemn  affirmation ;  and  if  such  affirmation, 
like  an  oath,  is  proved  to  be  false,  they  are  subject  to  the  penalties  of  peijury.  But  this 
does  not  extend  to  criminal  cases.    8  Geo.  1.  c.  6.    22  Geo.  II.  c.  30  and  c.  46. 

Their  affirmations  are  received  in  penal  actions,  as  for  bribery.  See  Atcheson  vs.  Eve 
ritt,  Gowp.  382,  where  this  subject  is  largely  discussed. 

Lord  Mansfield  lays  down  generally  that  an  affirmation  is  not  refused  where  the  action, 
though  in  form  of  a  criminal  action,  in  substance  is  a  mere  action  between  party  and 
narty.  Lord  Mansfield  there  laments  that  such  an  exception  had  been  made  by  thi* 
legislature. — Christian. 
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♦3701  *^®  J'^'y  ^™  other  circumstances  will  judge  of  their  credibility.*  *In- 
^  famous  persons  are  such  as  may  be  challenged  as  jurors  propter  ddictum  ; 
and  therefore  never  shall  be  admitted  to  give  evidence  to  inform  that  jury  with 
whom  they  were  too  scandalous  to  associate.  Interested  witnesses  may  be  exa- 
mined upon  a  voir  dire,  if  sus|>ected  to  be  secretly  concerned  in  the  event;  or 
their  interest  may  be  proved  m  court.  Which  last  is  the  only  method  of  sup- 
porting an  objection  to  the  former  class :  for  no  man  is  to  be  examined  to  prove 
(lis  own  infamy.**    And  no  counsel,  attorney,  or  other  person,  intrusted  with  the 


"'The  old  cases  upon  the  competency  of  witnesses  have  gone  upon  very  subtle 
grounds;  but  of  late  years  the  courts  have  endeavoured  as  far  as  possible,  consistent 
with  authorities,  to  let  the  objection  so  to  the  credit  rather  than  to  the  competency  of  a 
witness.''  Lord  Mansfield,  1  T.  R.  300. 

It  is  now  established  that  if  a  witness  does  not  immediately  gain  or  lose  by  the  event 
of  the  cause,  and  if  the  verdict  in  the  cause  cannot  be  evidence  either  for  or  against  him 
in  any  other  suit,  he  shall  be  admitted  as  a  competent  witness,  though  the  circumstances 
of  the  case  may  in  some  degree  lessen  his  credibility.  3  T.  R.  27.  The  interest  must  be 
a  present,  certain,  vested  interest,  and  not  uncertain  or  contingent,  (Doug.  134.  1  T.  R. 
163.  1  P.  Wms.  2iB7:)  therefore  the  heir«pparent  is  competent  in  support  of  the  claim 
of  the  ancestor,  thoush  the  remainderman,  having  a  vetted  interest,  is  incompetent. 
Salk.  283.  Ld.  Raym.  724.  A  clerk  of  the  company  of  wire-drawers  is  competent  in  an 
action  against  a  person  for  acting  as  an  assistant,  although  the  verdict  might  cause  the 
defendant  to  be  sworn,  upon  which  the  clerk  would  obtain  a  fee.  See  Stark,  on  £vid. 
p.  4,  745. 

A  servant  of  a  tradesman  from  necessity  is  permitted  in  an  action  by  his  master  to 
prove  the  delivery  of  goods,  though  he  himself  may  have  purloined  them ;  but  in  an 
action  brought  against  the  master  for  the  neglieencA  of  his  servant,  the  servant  cannot 
be  a  witness  for  his  master  without  a  release ;  for  his  master  may  afterwards  have  his 
action  against  the  servant,  and  the  verdict  recovered  against  him  may  be  given  in 
evidence  in  that  action  to  prove  the  damage  which  the  master  has  sustained.  4  T.  R. 
589. 

By  the  46  C^.  III.  c.  37,  it  is  enacted  that  a  witness  cannot  refuse  to  answer  a 
question  relevant  to  the  matter  in  issue,  the  answering  of  which  has  no  tendency  to 
accuse  himself  or  to  expose  him  to  a  penalty  or  forfeiture,  by  reason  only  that  the 
answer  to  such  question  may  establish,  or  tend  to  establish,  that  he  owes  a  debt  or  la 
subject  to  a  civil  suit. 

This  statute  was  passed  because  upon  a  point  which  arose  at  lord  Melville's  impeach- 
ment the  high  living  authorities  of  the  law  were  nearly  divided,  whether  a  witness  was 
compellable  to  answer  such  a  question.  But  surely  it  was  agreeably  to  the  law  of  Eng- 
land that  a  man  should  be  compelled  to  be  honest,  and  where,  if  he  avoided  the  ques- 
tion, injustice  would  be  done  both  between  the  parties  before  the  court  and  afterwards 
oetween  the  witness  and  some  other  party. — Christian. 

**  A  witness  may  be  examined  with  reeard  to  his  own  infamy,  if  the  confession  of  it 
does  not  subject  him  to  any  future  punisnment ;  as  a  witness  may  be  asked  if  he  has  not 
stood  in  the  pillory  for  perjury,  (4  T.  R.  440;)  but  he  cannot  be  entirelv  rejected  as  a 
witness  witliout  the  production  of  the  record  of  conviction,  by  which  he  is  rendered 
incompetent.    8  East,  77. — Christian. 

Though  it  has  been  held  in  some  other  cases  that  a  witness  is  not  bound  to  answer  such 
questions.  4  St.  Tri.  748.  1  Salk.  153.  4  Esp.  225,  242.  It  is  quite  clear  that  a  man  is 
not  bound  to  answer  any  questions,  either  in  a  court  of  law  or  equity,  which  may  tend 
to  criminate  himself,  or  which  may  render  him  liable  to  a  penalty.  Stra.  444.  3  Taunt. 
424.  4  St.  Tri.  6.  6  ib.  649.  16Ve8.  242.  2  Ld.  Raym.  1088.  Mitford's  Ch.  PI.  157.  As 
to  questions  which  merely  disgrace  the  witness,  there  is  some  difficulty.  See  Stark,  on 
Rvid.  pi.  2,  139.  Still,  a  witness  is  in  no  case  legally  incomvetent  to  allege  his  own  turpi- 
tude, or  to  give  evidence  which  involves  his  own  infamy  (2  Stark.  Rep  116.  8  East,  78. 
11  East,  309)  or  impeaches  his  own  solemn  acts,  (5  M.  &  S.  244.  7  T.  R.  604,)  unless  he 
be  rendered  incompetent  by  a  legal  interest  in  the  event  of  the  cause,  or  in  the  record. 
It  seems  to  be  a  universal  rule  that  a  pardeeps  eriminu  may  be  examined  as  a  witness  in 
both  civil  and  criminal  oases,  provided  he  has  not  been  incapacitated  by  a  conviction  of 
crime.  As  a  clerk  who  had  laid  out  money  which  he  had  embezzled  in  illegal  insurances 
was  held  to  be  a  competent  witness  for  the  master  against  the  insurer.  Cowp.  197.  So  a 
man  who  has  pretended  to  convey  lands  to  another  may  prove  that  he  had  no  title.  Ld. 
Kaym.  1008.  A  co-assignee  of  a  ship  may  prove  that  he  had  no  interest  in  the  vessel 
i.Uted  in  1 T.  R.  301.  The  parents  may  give  evidence  to  bastardize  their  issue,  (6  T.  R.  330, 
311,)  or  to  prove  the  legitimacy,  (ib. ;)  though  it  is  said  the  sole  evidence  of  the  mother, 
266  • 
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socrets  of  the  cause  by  the  party  himself,  shall  be  compelled,  or  perhaps  allowed, 
to  give  evidence  of  such  conversatioa  or  matters  or  privacy,  as  came  to  his 
knowledge  by  virtue  of  sach  trust  and  confidence  :(w)»  but  he  may  be  examined 
as  to  mere  matters  of  fact,  as  the  execution  of  a  deed  or  the  like,  which  might 
have  come  to  his  knowledge  without  being  intrusted  in  the  cause. 

One  witness  (if  credible)  is  sufficient  evidence  to  a  jury  of  any  single  facts, 
though  undoubtedly  the"  concurrence  of  two  or  more  corroborates  the  proof 
Tet  our  law  considers  that  there  are  many  transactions  to  which  only  one  person 
is  privy ;  and  therefore  does  not  always  demand  the  testimony  of  two,  as  the 
civil  law  universally  requires.  "  Unius  responsio  testis  omnino  non  .  udiaturJ\x) 
To  extricate  itself  out  of  which  absurdity,  the  modem  practice  of  the  civil-law 
courts  has  plunged  itself  into  another.  For,  as  they  do  not  allow  a  less  number 
than  two  witnesses  to  be  plena  prohatio,  they  call  the  testimony  of  one,  though 
never  so  clear  and  positive,  semi-plena  pn^atio  only,  on  which  no  sentence  can 
be  founded.    To  make  up  therefore  the  necessary  complement  of  witnesses^  when 

(•)Lawof  Ni8lPriM,2«7.  (•)  Cod.  4,  »,  Ql 

a  married  woman,  shall  not  be  sufficient  to  bastardize  her  child.  B.  R.  H.  79.  1  Wils. 
340.— Chittt. 

The  first  inroad  on  the  systematic  exolusion  of  eyidence,  which  was  the  result  of  the 
former  state  of  the  law,  was  made  by  the  statute  3  &  4  W.  IV.  c.  42,  s.  96,  which  enacted 
that  "  in  order  to  render  the  rejection  of  witnesses  on  the  ground  of  interest  less  frequent, 
if  any  witness  should  be  objected  to  as  incompetent,  on  the  ground  that  the  verdict  or 
judgment  in  the  action  would  be  admissible  in  evidence  for  or  against  him,  he  should 
nevertheless  be  examined;  but  in  that  case  the  verdict  or  judgment  should  not  be 
admissible  for  or  against  him  or  any  one  claiming  under  him."  A  much  greater  im- 
provement was,  however,  effected  by  the  statute  6^7  Vict.  c.  86,  which  removed  incom- 
petency by  reason  of  incapacity  from  crime  or  on  the  ground  of  iniarest  in  all  persons, 
except  the  parties  to  the  »uitf  or  the  persons  whose  rights  were  involved  therein,  sucn  as  the 
real  plaintiff  in  the  fictitious  action  of  ejectment,  or  any  person  in  whose  immediate  and 
individual  behalf  any  action  was  brought  or  defended,  or  the  husband  or  wife  of  such 
persons.  The  advantages  found  to  flow  from  this  alteration  in  the  law  led  to  the  statute 
14  k  15  Vict.  c.  99,  by  the  first  section  of  which  the  proviso  in  the  statute  6  ft  7  Vict.  o. 
86  (which  excluded  all  persons  directly  interested  in  the  suit)  was  repealed.  By  the 
second  section,  the  parties  and  the  persons  in  whose  behalf  any  action,  suit,  or  other 
proceeding  is  brought  or  defended  are  made  (except  as  therein  excepted)  competent  and 
compellable  to  give  evidence  on  behalf  of  either  or  any  of  the  parties  to  the  suit  in  any 
court  of  justice.  The  third  section  of  the  statute  provides  that  it  shall  not  render  any 
person  charged  with  an  offence  competent  or  compellable  to  give  evidence  against  him- 
self, nor  shall  it  render  any  person  compellable  to  answer  any  question  tending  to  crimi- 
nate himself,  nor  shall  it  in  any  criminal  proceeding  render  any  husband  competent  or 
compellable  to  give  evidence  for  or  against  his  wife,  or  any  wi&  competent  or  compel 
lable  to  give  evidence  for  or  against  her  husband.  The  fourth  section  of  the  statute 
further  provides  that  it  shall  not  apply  to  any  proceeding  instituted  in  consequence  of 
adultery,  or  to  any  action  for  breach  of  promise  of  marriage.  It  was  decided  soon  after 
it  had  become  law  that  the  second  section  of  the  statute  did  not  render  a  wife  admissible 
as  a  witness  for  or  against  her  husband ;  and  accordingly  the  statute  16  k  17  Vict.  c.  83 
was  passed,  enacting  that  the  husbands  and  wives  of  the  parties  to  any  suit,  or  of  the 
persons  on  whose  b^alf  any  such  proceeding  is  brought  or  defended,  shall  thereafter  be 
competent  and  compellable  to  give  evidence  on  behalf  of  either  party  or  any  of  the 
parties.  Neither  husband  nor  wife  is  compellable,  however,  to  disclose  any  communi- 
oat.on  made  or  received  during  marriage ;  and  neither  party  is  a  competent  witness  in  a 
criminal  proceeding,  or  in  any  proceeding  instituted  in  consequence  of  adultery. — Ejirr. 

*  But  the  principles  and  policy  of  this  rule  restrain  it  to  that  confidence  only  which 
is  placed  in  a  counsel  or  solicitor,  and  which  must  necessarily  be  inviolable  where  the 
use  of  advocates  and  legal  assistants  is  admitted.  But  the  purposes  of  public  justice 
supersede  the  delicacy  of  every  other  species  of  confidential  communication.  In  the 
trial  of  the  duchess  of  Kingston,  it  was  determined  that  a  friend  might  be  bound  to 
disclose,  if  necessary  in  a  court  of  justice,  secrets  of  the  most  sacred  nature  which  one 
sex  could  repose  in  the  other;  and  that  a  surgeon  was  bound  to  communicate  any^ 
information  whatever  which  he  was  possessed  of  in  conseqaence  of  his  professional 
attendance.  II  St.  Tr.  243,  246.  And  those  secrets  only  communicated  to  a  counsel  or 
attorney  are  inviolable  in  a  court  of  justice  which  have  been  intrusted  to  them  whilst 
acting  in  their  respective  characters  to  the  party  as  their  client.    4  T.  R.  431,  753  -- 

CsmiSTIAN. 
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they  have  one  only  to  a  single  fact,  they  admit  the  party  himeelf  (plaintiff 
or  defendant)  to  be  examined  m  his  own  behalf,  and  administer  to  him  what  is 
called  the  suppletory  oath ;  and,  if  his  evidence  happens  to  be  in  his  own  favour, 
this  immediately  converts  the  half  proof  into  a  wnole  one.  By  this  in^enioas 
device  satisfying  at  once  the  forms  of  the  Eoman  law,  and  acknowledgmg  the 
snperior  reasonableness  of  the  law  of  England :  which  permits  one  witness  to 
be  sufficient  where  no  more  are  to  be  had :  and,  to  avoid  all  temptations  of  per- 
jury, lays  it  down  as  an  invariable  rule,  that  nemo  testis  esse  debet  in  propria 
causaJ^ 
Q^^  ^  ^Positive  proof  is  always  required,  where  from  the  nature  of  the  case  i  t 
•J  appears  it  might  possibly  have  been  had.  But  neiLt  to  positive  proof fCircuTn- 
stantial  evidence  or  the  doctrine  of  presumptions  must  take  place;  for  when  the 
fact  itself  cannot  be  demonstratively  evinced,  that  which  comes  nearest  to  the 
proof  of  the  fact  is  the  proof  of  such  circumstances  which  either  necessarily,  or  usu- 
ally y  attend  such  facts;  and  these  are  called  presumptions,  which  are  only  to  be  re- 
Ued  upon  till  the  contrary  be  actually  proved.  Stabitur  prcesumptioni  donee  pro- 
betur  in  contrarium.{y)  Violent  presumption  is  many  times  equal  to  AiU  proof  Z^) 
for  there  those  circumstances  appear,  which  necessarily  attend  the  fact.  As  ii  a 
landlord  sues  for  rent  due  at  Michaelmas,  1754,  and  the  tenant  cannot  prove  the 
payment,  but  produces  an  acquittance  for  rent  due  at  a  subsequent  time,  in  full 
of  all  demands,  this  is  a  violent  presumption  of  his  having  paid  the  former  rent, 
and  is  equivalent  to  full  proof;  for  though  the  actual  payment  is  not  proved,  yet 
the  acquittance  in  full  of  all  demands  is  proved,  wnich  could  not  oe  without 
such  payment;  and  it  therefore  induces  so  forcible  a  presumption,  that  no  proof 
shall  DC  admitted  to  the  contrary.(a)''    Probable  presumption,  arising  from  such 

(fO  Oo.  1ML  S78.  (^  n>ld.  6.  (•)  Oflbu  Sfld.  161. 

*  In  equity  no  decree  can  be  made  on  the  oath  of  one  witness  against  the  defendant's 
answer  on  oath,  (Ventr.  161.  3  Ch.  G.  123,  69 ;)  and  one  witness  is  not  sufficient  against 
the  husband,  aJwoush  it  be  supported  by  the  answer  of  the  wife,  for  she  cannot  be  a 
witness  against  her  husband.  2  ib.  30.  3  P.  Wms.  238.  But  a  decree  may  be  made  on 
the  evidence  of  a  single  witness,  where  the  evidence  of  the  other  party  is  falsified  or  dis- 
credited by  strong  circumstances.  2  Vem.  554.  2  Atk,  19.  3  ib.  419.  1  Bro.  Ch.  C.  52. 
In  high  treason,  when  it  works  corruption  of  blood,  two  witnesses  are  necessary,  by  7  W. 
III.  c.  3.  So  two  are  necessary  in  perjury.  10  Mod.  195  ;  post,  4  book,  150.  In  all  other 
cases  the  effect  of  admissible  eridence,  whether  given  by  one  or  more  witnesses,  is  solely 
for  the  consideration  of  the  jury.    See  Stark,  on  Evid.  pp.  3,  398,  399.— Chittt. 

'^  The  author  does  not,  perhaps,  literally  mean  here  that  no  evidence  would  be  reeeivedj 
if  in  fact  it  could  be  produced,  to  rebut  even  the  most  violent  presumption,  for  the 
maxim  which  he  has  cited  above  implies  the  contrary ;  but  I  suppose  him  to  mean  that 
such  a  presumption  is  so  weighty  tnat  no  evidence  will  countervail  it.  Even  in  this 
light  it  is  too  strongly  expressed ;  for  the  acquittance  might  undoubtedly  be  shown  to 
hare  been  eiven  by  mistake,  or  extorted  by  menace,  or  drawn  from  the  parly  by  fraud. 
So  in  lord  Coke's  instance : — "  If  one  be  runne  throw  the  bodie  with  a  sword  in  a  house, 
whereof  he  instantly  dieth,  and  a  man  is  scene  to  come  out  of  that  house  with  a  bloody 
sword,  and  no  other  man  was  at  that  time  in  the  house.''  The  party  here  might  have 
run  himself  through  the  body,  in  spite  of  the  endeavours  of  the  other  to  the  contraiy; 
and  if  a  witness  had  seen  that  from  an  opposite  window,  undoubtedly  he  would  oe 
received  to  destroy  the  violent  presumption  arising  from  the  apparent  circumstances. 
Indeed,  if  witnesses  are  receivable,  as  they  daily  are,  to  contradict  or  explain  away  podtkne 
proof,  of  course  they  must,  a  forticfi,  be  so  to  rebut  presumptive  proof. 

But  there  are  presumptions  in  law  which  are  not  controvertible ;  that  is,  where  the  law 
has  declared  that  such  a  consequence  always  follows  such  a  fact,  and  therefore  withdraws 
that  consequence  from  the  decision  of  the  jury.  These,  therefore,  are  not  the  proper 
subject  of  evidence  as  we  understand  the  word  here ;  and  therefore  when  the  causmg 
iiEM^t  is  proved,  as  no  evidence  aUwnda  is  required,  so  none  will  be  admitted  to  rebut  the 
consequence.  Thus,  if  a  conspiracy  to  imprison  the  king's  person  be  proved,  the  law 
presumes  an  intention  to  kill  him.    Post.  196.    See  Fearne  v9.  Hutchinson,  9  Ad.  k  £11. 

04l. — COLERIDQB. 

Presumptions  are  of  three  kinds:  1st,  Legal  presumptions,  made  by  the  law  itself; 
itd.  Legal  presumptions,  to  be  made  by  a  jury,  of  law  and  fact ;  3d,  Natural  presumptions, 
or  presumptions  of  mere  fact. 

Ist.  Legal  presumptions  are  in  some  cases  absolute,  as  that  a  bond  or  other  specialty 
vraa  executed  upon  a  good  consideration,  (4  Burr.  2^,)  so  long  as  the  deed  or  bond 
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circamstances  as  usudUy  attend  the  fact,  hath  also  its  due  weight:  as  if,  lu  h  suit 
for  rent  due  in  1754,  the  tenant  proves  the  payment  of  the  rent  due  in  1755; 
this  will  prevail  to  exonerate  the  tenant,(2))  unless  it  be  clearly  shown  that  the 
rent  of  1754  was  retained  for  some  special  reason,  or  that  there  was  some  fraud 
or  mistake;  for  otherwise  it  will  be  presumed  to  have  been  paid  before  that  in 
1755,  as  it  is  most  usual  to  receive  first  the  rents  of  longest  standing.  Light,  or 
cash,  presumptions  have  no  weight  or  validity  at  all." 

*The  oath  administered  to  the  witness  is  not  only  that  what  he  de-  r*Q7o 
ooses  shall  be  true,  but  that  he  shall  also  depose  the  whole  truth;  so  I  -'^ 
chat  he  is  not  to  conceal  any  part  of  what  he  knows,  whether  interrogated 
particularlv  to  that  point  or  not.  And  all  this  evidence  is  to  be  ^ven  in  open 
court,  in  tne  presence  of  the  parties,  their  attorneys,  the  counsel,  and  all  oy- 
standers,  and  before  the  judge  and  jury ;  each  party  having  libertv  to  except  to 
its  competency,  which  exceptions  are  publicly  stated,  and  by  the  judge  are 
openly  and  publicly  allowed  or  disallowed,  in  the  face  of  the  country ;  which 
must  curb  any  secret  bias  or  partiality  that  might  arise  in  his  own  breast. 
And  if,  either  in  his  directions  or  decisions,  he  mistakes  the  law  by  ignorance, 
inadvertence,  or  design,  the  counsel  on  either  side  may  require  him  publicly 
to  seal  a  biU  of  exceptions^  stating  the  point  in  which  he  is  supposed  to  err;  and 
this  he  is  obliged  to  seal,  by  statute  Westm.  2, 13  Edw.  I.  c.  31,  or,  if  ho  refuse 
so  to  do,  the  party  mav  have  a  compulsory  writ  against  him,(c)  commanding 
him  to  seal  it,  if  the  iact  alleged  be  truly  stated :  and  if  he  returns  that  the 
fact  is  untruly  stated,  when  the  case  is  otherwise,  an  action  will  lie  against  him 
for  making  a  false  return.  This  bill  of  exceptions  is  in  the  nature  of  an  appeal, 
examinable,  not  in  the  court  out  of  which  the  record  issues  for  the  trial  at  nisi 
prius,  but  in  the  next  immediate  superior  court,  upon  a  writ  of  error,  after 
judgment  given  in  the  court  below.  But  a  demurrer  to  evidence  shall  be 
determined  by  the  court  out  of  which  the  record  is  sent.  This  happens  where 
a  record  or  other  matter  is  produced  in  evidence,  concerning  the  legal  conse- 
quences of  which  there  arises  a  doubt  in  law;   in  which  case  the  adverse 

(»)  Go.  litt.  878.  (•)Reg.Br.l82.  2  Hist.  487. 

remains  unimpeached ;  but  it  may  be  impeached  on  the  ground  of  fraud,  and  then  the 
consideration  becomes  the  subject  of  inquiiy.    But  in  ihe  case  of  bills  of  exchange,  the 

§  resumption  that  it  was  accepted  for  a  good  consideration  may  be  rebutted  by  evidence. 
0  where  a  fine  has  been  levied,  it  will  he  implied  that  it  has  been  levied  with  proclama- 
tions, (3  Co.  86,  b.,)  unless  rebutted,  (Bull.  N.  P.  229,)  and  some  other  like  instances;  but 
the  presumption  in  favour  of  innocence  is,  it  has  been  held,  too  strong  to  be  overcome 
by  any  artificial  intendment  of  law.  2  B.  &  A.  386.  2d.  Presumptions  of  law  and  fact, 
as  that  adverse  enjoyment,  unquestioned  for  twenty  years,  of  an  incorporeal  heredita- 
ment, presumes  a  grant ;  that  a  oond  has  been  satisfiea  upon  which  no  interest  has  been 
paid,  nor  other  acknowledgment  made  of  its  existence,  for  a  like  period,  (2  Stra.  826.  2 
lid.  Raym.  1370;)  that  there  has  been  a  conversion  in  the  case  of  trover  where  the 
defendant  refuses  to  deliver  them  up.  3d.  Natural  presumptions.  It  is  the  peculiar 
province  of  the  jury  to  deal  if ith  presumptions  of  this  class ;  yet,  where  the  particular 
mcts  are  inseparably  connected  according  to  the  usual  course  of  nature,  the  courts  them- 
selves will  draw  the  inference ;  as  when  a  child  has  been  born  within  a  few  weeks  after 
access  of  the  husband,  its  bastardy  will  be  inferred  without  the  aid  of  a  jury.  8  £a»t,  103. 
All  cases  of  circumstantial  evidence  may  be  more  or  less  within  this  claiss.  And  it  is 
obvious  that  the  case  put  in  the  text  belongs  to  this  division,  upon  which  Mr.  Christian 
has  made  the  following  remark : — 

"  This  can  scarcely  l^  correct.  I  should  conceive  that  proof  may  be  admitted  to  repel 
all  presumptions  whatever;  and  even  if  a  receipt  should  be  produced  expressly  for  the 
rent  of  the  year  1754,  still,  the  landlord  might  show  that  it  had  been  obtained  by  mistake 
or  fraud,  and  that  no  rent  had  been  received  at  the  time."  In  a  case  of  a  similar  nature 
tried  before  Abbott,  C.  J.,  at  Guildhall,  a.d.  1824,  the  landlord  adduced  evidence  to  show 
the  mistake,  and  recovered. — Ghittv. 

'  It  is  difficult  to  say  what  is  a  light  and  rasl^  presumption,  if  it  is  any  presumption  at 
all.  Any  circumstance  may  be  proved  from  which  a  fair  inference  can  be  drawn,  though 
alone  it  would  be  too  slight  to  support  the  verdict  of  the  jury;  yet  it  may  corroborate 
other  testimony,  and  a  number  of  such  presumptions  may  become  of  importance.  Pot- 
sunt  diverga  genera  iia  eonjwngi,  ui  qua  singula  mm  nocerent,  ea  uniuerm  tanquam  grando  reum  oppri 

manL    Matth»us  de  Crim.— -Christian. 
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party  may  il  he  pleaseB  demur  to  the  whole  evidence;  which  admits  the  truth 
of  every  fact  that  has  heen  alleged,  but  denies  the  sufficiency  of  them  ail  in 
point  of  law  to  maintain  or  overthrow  the  issue  ;((f)  which  draws  the  question 
of  law  from  the  cognizance  of  the  jury  to  be  decided  (as  it  ought)  by  the 
court.  But  neither  these  demurrers  to  evidence,  nor  the  bills  of  exceptions, 
♦373 1  ^^^  **  present  so  much  *in  use  as  formerly ;  since  the  more  frequent 
J  extension  of  the  discretionary  powers  of  the  court  in  granting  a  new 
trial,  which  is  now  very  commonly  had  for  the  misdirection  of  t^e  judge  at 
nisi  priua.^ 

This  open  examination  of  witnesses  viva  voce,  in  the  presence  of  all  mankind, 
is  much  more  conducive  to  the  clearing  up  of  truth(c)  than  the  private  and 
secret  examination  taken  down  in  writing  before  an  officer  or  his  clerk  in  the 
ecclesiastical  courts  and  all  others  that  have  borrowed  their  practice  from  the 
civil  law,  where  a  witness  may  frequently  depose  that  in  private  which  he  will 
be  ashamed  to  testify  in  a  public  and  solemn  tribunal.  There  an  artful  or 
careless  scribe  may  make  a  witness  speak  what  he  never  meant,  by  dressing 
up  his  depositions  in  his  own  forms  and  language ;  but  he  is  here  at  liberty  to 
correct  and  explain  his  meaning,  if  misunderstood,  which  he  can  never  do  after  a 
written  deposition  is  once  taken.  Besides,  the  occasional  questions  of  the  judge, 
the  jury,  and  the  counsel,  propounded  to  the  witnesses  on  a  sadden,  will  sift  out 
the  truth  much  better  than  a  formal  set  of  interrogatories  previously  penned  and 
settled ;  and  the  confronting  of  adverse  witnesses  is  also  another  opportunity 
of  obtaining  a  clear  discovery,  which  can  never  be  had  upon  any  other  method 
of  trial.  !Nor  is  the  presence  of  the  judge  during  the  examination  a  matter  of 
small  importance ;  for,  besides  the  respect  and  awe  with  which  his  presence  will 

(')  Oo.ua.  72.   6  Bap.  104.  (•)  Hala^i  Hist  G.  L.  254,  255,  iSO. 

*  The  matter  which  the  jury  hsB  to  try  is  the  issue  joined  upon  the  pleadings  which 
are  copied  on  the  nisi  prius  record,  and  at  which  alone  the  judge  is  permitted  to  look  for 
the  question  to  be  tried.  Although,  therefore,  the  plaintiff  may  be  able  to  prove  a  good 
cause  of  action,  or  the  defendant  a  good  defence,  that  is  not  sufficient  to  entitle  either 
to  a  verdict,  unless  the  proof  of  it  establishes  that  side  of  the  issue  which  it  is  his  dutr 
to  maintain.  When  there  was  no  power  to  amend  the  pleadings  at  nisi  prius,  it  accord- 
ingly often  happened  that  a  party  failed  on  the  trial,  by  reason  of  some  minute  dis- 
crepancy between  the  statement  of  his  cause  of  action  or  defence  and  the  evidence  pro- 
duced to  support  it;  for  though  as  a  rule  it  is  sufficient  that  the  issue  shall  be  substaniiaUjf 
proved,  it  is  necessary  that  it  be  completely  proved.  This  strictness  consequently  pro- 
duced great  ii\justioe ;  for  parties  perfectly  aware  of  the  true  nature  of  the  dispute  came 
to  trial  relying  upon  some  slight  misstatement  in  his  adversary's  pleadings  not  material 
to  the  merits  of  the  case,  and  which,  had  it  })een  discovered  in  time,  would  have  been 
corrected.  To  obviater  hardships  of  this  kind,  the  statute  9  Geo.  IV.  c.  15  enacted  that 
it  should  be  lawful  for  any  court  or  any  judge  sitting  at  nisi  prius,  when  any  variance 
appeared  between  any  matter  in  writing  or  in  print  produced  in  evidence  and  the  recital 
thereof  on  the  record,  to  cause  the  record  to  be  forthwith  amended  in  such  particular  on 
payment  of  such  costs,  if  any,  to  the  other  party,  as  such  judge  or  court  thought  reason- 
able ;  the  trial  thenceforth  to  proceed  as  if  no  such  variance  had  appeared.  The  statute 
*)  &  4  W.  IV.  c.  42,  ss.  23,  24  extended  this  power  of  amendment  to  all  cases  where  any 
variance  appeared  between  the  proof  and  the  recital  or  setting  forth  thereof  on  the 
record,  the  trial  to  proceed  as  if  no  variance  had  happened. 

The  powers  of  amendment  given  by  these  statutes  have  been  still  further  extended,  if 
not  superseded,  by  the  provisions  of  the  Common-Law  Procedure  Act,  1852.  Thus»  a 
non^joinaer  or  misjoinder  may  be  amended  at  the  trial ;  so  the  evidence  of  the  plaintiff  may 
show  a  contract  or  cause  of  action  varying  somewhat  from  that  alleged  in  his  declaration ; 
or  the  defendant's  witnesses  may  make  out  a  defence  which  has  not  been  pleaded  with 
technical  exactness.  In  either  case  the  declaration  or  plea  may  be  amended ;  and  this 
must  be  done  by  the  presiding  judge,  so  that  the  real  question  in  controversy  between 
the  parties  to  the  cause  may  be  determined  in  the  existing  suit.  Amendments  are  gen^ 
rally  granted  on  payment  of  the  costs  previously  incurred,  and  which  by  the  amendment 
have  been  rendered  unnecessary  or  without  result.  The  defendant  may  be  allowed,  if 
necessary,  to  plead  de  novo ;  in  which  latter  case  the  further  trial  of  the  action  is  at  onoe 
stopped  and  the  jury  discharged  from  giving  any  verdict.  If  either  party  is  dissatisfied 
witn  the  decision  of  the  judge,  he  may  apply  for  a  new  trial ;  and  if  the  court  think  that 
the  amendment  was  improper,  a  new  trial  will  be  granted. — ^Kirr. 
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naturally  inspire  the  witness,  he  is  able  by  use  and  experience  to  keep  the 
evidence  from  waudcrine  from  the  point  in  issue.  In  short,  by  this  method  of 
examination,  and  this  only,  the  persons  who  are  to  decide  upon  the  evidence  havt 
an  opportunity  of  observing  the  quality,  age,  education,  understanding,  be- 
haviour, and  inclinations  of  the  witness;  in  which  points  all  persons  must  appear 
alike  when  their  depositions  are  reduced  to  writing  and  read  to  the  judge  in 
the  absence  of  those  who  made  them ;  and  yet  as  much  may  be  frequently  col- 
lected from  the  manner  in  which  the  evidence  is  delivered  as  from  the  matter  of 
*it.  These  are  a  few  of  the  advantages  attending  this  the  English  way  p  ^q^^ 
of  giving  testimony  ore  tenus.  Which  was  also,  indeed,  familiar  among  L  ' 
the  antient  Romans,  as  may  be  collected  from  Quintilian,(/)  who  lays  down  very 
good  instructions  for  examining  and  cross-examining  witnesses  viva  voce.  And 
fibis,  or  somewhat  like  it,  was  continued  as  low  as  the  time  of  Hadrian  ;(g)  but  the 
civil  law,  as  it  is  now  modelled,  rejects  all  public  examination  of  witnesses. 

As  to  such  evidence  as  the  jury  may  have  in  their  own  consciences  by  their 
private  knowledge  of  facts,  it  was  an  antient  doctrine  that  this  had  as  much 
right  to  sway  their  judgment  as  the  written  or  parol  evidence  which  is  de- 
livered in  court.  And  therefore,  it  hath  been  often  held(A)  that  though  no 
proofs  be  produced  on  either  side,  yet  the  jury  might  bring  in  a  verdict.  For 
the  oath  of  the  jurors  to  find  according  to  their  evidence  was  construed(t)  to 
be,  to  do  it  according  to  the  best  of  their  own  knowledge.  This  seems  to  have 
arisen  from  the  antient  practice  of  taking  recognitions  of  assize  at  the  first 
introduction  of  that  remedy ;  the  sheriff  being  bound  to  return  such  rec  c»g- 
nitors  as  knew  the  truth  of  the  fact,  and  the  recognitors  when  sworn  beintf  to 
retire  immediately  from  the  bar,  and  bring  in  their  verdict  according  to  their 
own  personal  knowledge,  without  hearing  extrinsic  evidence  or  receiving  any 
direction  from  the  judge. (j)  And  the  same  doctrine  Twhen  attaints  came  to  be 
extended  to  trials  by  jury  as  well  as  to  recognitions  or  assize)  was  also  applied 
to  the  case  of  common  jurors,  that  they  might  escape  the  heavy  penalties  of 
the  attaint  in  case  they  could  show  by  any  additional  proof  that  their  verdict 
was  agreeable  to  the  truth,  though  not  according  to  the  .evidence  produced ; 
with  which  additional  proof  the  law  presumed  they  were  privately  acquainted, 
though  it  did  not  appear  in  *court.  !But  this  doctme  was  again  gradu-  r^coyA 
ally  exploded,  when  attaints  began  to  be  disused  and  new  trials  intro-  ^  ^ 
duced  in  their  stead.  For  it  is  quite  incompatible  with  the  grounds  upon  which 
such  new  trials  are  every  day  awarded,  viz.,  that  the  verdic.t  was  given  without^ 
or  contrary  tOy  evidence.  And  therefore,  together  with  new  trials,  the  practice 
seems  to  have  been  first  introduced(A:)  which  now  universally  obtains,  that  if 
a  juror  knows  any  thing  of  the  matter  in  issue  he  may  be  sworn  as  a  witness 
andgive  his  evidence  publicly  in  court. 

When  the  evidence  is  gone  through  on  both  sides,  the  judge,  in  the  presence 
of  the  parties,  the  counsel,  and  all  others,  sums  up  the  whole  to  the  jury ;  omit- 
ting all  superfluous  oircumstances,  observing  wherein  the  main  question  and 
principal  issue  lies,  stating  what  evidence  has  been  given  to  support  it,  with 
such  remarks  as  he  thinks  necessary  for  their  direction,  and  giving  them  his 
opinion  in  matters  of  law  arising  upon  that  evidence. 

The  jury,  after  the  proofs  are  summed  up,  unless  the  case  be  very  clear,  with- 
draw ffom  the  bar  to  consider  of  their  verdict;  and,  in  order  to  avoid  intem- 
perance and  causeless  delay,  are  to  be  kept  without  meat,  drink,  fire,  or  candle, 
unless  by  permission  of  the  judge,  till  they  are  all  unanimously  agreed.  A  me- 
thod of  accelerating  unanimity  not  wholly  unknown  in  other  constitutions  of 
Europe,  and  in  matters  of  greater  concern.  For  by  the  golden  bull  of  the  em 
pire,(/)  if,  after  the  congress  is  opened,  the  electors  delay  the  election  of  a  king 
of  the  Eomans  for  thirty  days,  tney  shall  be  fed  only  with  bread  and  water,  tiU 

(/)hutituL  OraL  L  &,  c.  7.  (»)  Teu-book,UHeiLVn.».  Plc»d.li.  Hob.227.  I  Un 


m  See  hit  epietle  to  Vanu,  the  legate  or  Judge  of  CHicfa :  87. 

*  Tu  ma4fis  teire  poift,  quanta  fides  $U  habenda  teMbut;  (*)  Yangh.  148, 148. 

qtity  €l  ettjus  dtgtvUaUs,  H  a^jui  mttimationu  rtnl;  d^  qtd  O)  Brect.  L  4,  tr.  1,  e.  10,  JS.    flet.  L  4,  e.  «,  {2. 

mmpKciler  viH  aitU  diasrt:  utrum  unum.  eundtaupte  medi-  (*)  Styl.  283.    1  Bid.  183b 

mtum  termonem  aUulerint,  an  ad  en  mm  interrogavera$  (*)  0.  2. 
■eeejiMore  veritimiUa  rapondarinW    F/.2Lb,Z, 
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the  same  is  accomplished.  Bat  if  our  juries  eat  or  drink  at  all,  or  have  any 
eatables  about  them,  without  consent  of  the  court,  and  before  verdict,  it  is 
finable ;  and  if  they  do  so  at  his  charge  for  whom  they  afterwards  find,  it  will 
set  aside  the  verdict.  Also  if  they  speak  with  either  of  the  parties  or  their 
*3761  *S®^*^>  after  they  are  gone  *from  the  bar;  or  if  they  receive  any  fresh 
J  evidence  in  private;  or  if  to  prevent  disputes  they  cast  lots  for  whom 
they  shall  find;  any  of  these  circumstances  will  entirely  vitiate  the  verdict. 
And  it  has  been  held,  that  if  the  jurors  do  not  agree  in  their  verdict  before  the 
iudgos  are  about  to  leave  the  town,  though  thev  are  not  to  be  threatened  or 
]mpri8oned,(m)  the  judges  are  not  bound  to  wait  tor  them,  but  may  carry  them 
round  the  circuit  from  town  to  town  in  a  cart.(n)*  This  necessity  of  a  total 
unanimity  seems  to  be  peculiar  to  our  own  constitution  ;(o)  or,  at  feast,  in  the 
mrmbda  or  jury  of  the  antient  Goths,  there  was  required  (even  in  criminal  cases) 
\>nly  the  coirsent  of  the  major  part;  and,  in  case  of  an  equality,  the  defendant 
was  held  to  be  acquitted. (;?)" 

When  they  are  all  unanimously  agreed,  the  jury  return  back  to  the  bar;  and, 
before  they  deliver  their  verdict,  the  plaintiff  is  bound  to  appear  in  court,  by 
himself,  attorney,  or  counsel,  in  order  to  answer  the  amercement  to  which  by 
the  old  law  he  is  liable,  as  has  been  formerly  mentioned,^^)  in  case  he  fails  in 
his  suit,  as  a  punishment  for  his  false  claim.  To  be  amercea,  or  a  mercie,  is  to  be 
at  the  king's  mercy  with  regard  to  the  fine  to  be  imposed ;  in  misericordia  domini 
regis  pro /also  clamore  suo.  The  amercement  is  disused,  but  the  form  still  con- 
tinues; and  if  the  plaintiff  does  not  appear,  no  verdict  can  be  given,  but  the 
plaintiff  is  said  to  be  non^suit,  non  sequitur  clamorem  suum.  Therefore  it  is  usual 
for  a  plaintiff,  when  he  or  his  counsel  perceives  that  he  has  not  given  evidence 

(••)Mirr.c4,a24.  (r)  Stiern.  <.  1,  c  4. 

(•)  X<6.  jisi.  IbL  40,  pi.  11.  (t)Pa«e276.  See  alio  book  tr.  879. 

(•)  See  itairlngtoii  on  the  Statatee,  10, 70, 21. 

^  Pending  a  trial  of  long  duration  the  jury  may  be  adjourned,  and  in  civil  cases  mav 
separate ;  but  after  the  judge  has  summed  up,  they  cannot  separate.  2  Bar.  k  Aid,  462. 
— <)hittt. 

^  The  learned  judge  has  displayed  much  erudition  in  the  beginning  of  this  chapter  to 
prove  the  antiquity  of  the  trial  by  jury;  but  the  trials  referred  to  by  the  authors  there 
cited,  and  even  the  judicium  parium,  mentioned  in  the  celebrated  chapter  of  magna  ehartOf 
are  trials  which  were  something  similar  to  that  by  a  jury,  rather  than  instances  of  a  trial 
by  jury  according  to  its  present  established  form.  The  judicium  parium  seems  strictly 
the  judgment  of  a  subject's  eouals  in  the  feudal  courts  of  the  king  and  barons.  And  so 
little  appears  to  be  ascertained  bv  antiquarians  respecting  the  introduction  of  the  triid 
in  criminal  cases  by  two  juries,  that  although  it  is  one  of  the  most  important,  it  is  cer- 
tainly one  of  the  most  obscure  and  inexplicable,  parts  of  the  law  of  England. 

The  unanimity  of  twelve  men,  so  repugnant  to  all  experience  of  human  conduct, 
passions,  and  understandings,  could  hardly  in  any  age  have  been  introduced  into 
practice  by  a  deliberate  act  of  the  legislature. 

But  that  the  life,  and  perhaps  the  liberty  and  property,  of  a  subject  should  not  be 
affected  by  the  concurring  judgment  of  a  less  number  than  twelve,  where  more  were 
present,  was  a  law  foundea  m  reason  and  caution,  and  seems  to  be  transmitted  to  us  by 
the  common  law,  or  from  immemorial  antiquity.  The  grand  assize  might  have  consisted 
of  more  than  twelve,  yet  the  verdict  must  have  been  given  by  twelve  or  more ;  and  if 
twelve  did  not  agree,  the  assisse  was  afforced, — ^that  is,  others  were  added  till  twelve  did 
concur.  See  1  Reeve's  Hist  of  £ng.  Law,  241,  480.  This  was  a  minority,  and  not  una- 
nimity. A  grand  jury  may  consist  of  any  number  from  twelve  to  twenty-three  inclusive, 
but  a  presentment  ought  not  to  be  made  by  less  than  twelve.  2  Hale,  P.  C.  161.  The 
same  is  true  also  of  an  inquisition  before  the  coroner.  In  the  high  court  of  parliament 
and  the  court  of  the  lord  high  steward  a  peer  may  be  convicted  by  the  greater  number ; 
jfit  there  can  be  no  conviction  unless  the  greater  number  consists  at  least  of  twelve.  3 
.  est.  30.  Kelyng.  56.  Moore,  622.  Under  a  commission  of  lunacy  the  jury  was  seven* 
teen,  but  twelve  joined  in  the  verdict.  7  Ves.  Jr.  450.  A  jury  upon  a  writ  of  inquiry 
may  be  more  than  twelve.  In  all  these  cases,  if  twelve  only  appeared,  it  followed  as  a 
necessary  consequence  that  to  act  with  effect  they  must  have  been  unanimous. 

Hence  this  may  be  suggested  as  a  conjecture  respecting  the  origin  of  the  unanimity  of 
juries,  that,  as  less  than  twelve — if  twelve  or  more  were  present-— could  pronounce  no 
effective  verdict,  when  twelve  <  n'y  were  sworn,  their  unanimity  became  indispensable. 
-^Christiak 
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Aufficient  to  maintain  his  issue,  to  be  voluntarily  nonsuited,  or  withdraw  him* 
self:  whereupon  the  crier  is  ordered  to  call  the  plaintiff:  and  if  neither  he,  nor 
anybody  for  him,  appears,  he  is  non-suited,  the  jurors  are  discharged,  the  action 
is  at  an  end,  and  the  defendant  shall  recover  his  costs.  The  reason  of  this  prac- 
tice is,  that  a  non-suit  is  more  eligible  for  the  plaintiff  than  a  verdict  against 
him :  for  after  a  non-suit,  which  is  only  a  default,  he  may  commence  the  same 
suit  *again  for  the  same  cause  of  action;  but  after  a  verdict  had,  and  r 4^677 
judgment  consequent  thereupon,  he  is  forever  barred  from  attacking  ^ 
the  defendant  upon  the  same  ground  of  complaint.  But,  in  case  the  plaintiff 
appears,  the  jury  by  their  foreman  deliver  in  their  verdict.** 

A  verdict,  vere  dictumj  is  either  privy,  or  public,  A  privy  verdict  is  when  the 
iud^e  hath  left  or  adjourned  the  court :  and  the  jury,  being  agreed,  in  order  to 
Be  delivered  from  their  confinement,  obtain  leave  to  give  their  verdict  privily 
to  the  judge  out  of  court  :(r)  which  privy  verdict  is  of  no  force  janless  after- 
wards affirmed  by  a  public  verdict  given  openly  in  court ;  wherein  the  jury  may, 
ii  they  please,  vary  from  the  privy  verdict.  So  that  the  privy  verdict  is  indeed 
a  mere  nullity ;  and  ^et  it  is  a  dangerous  practice,  allowing  time  for  the  parties 
to  tamper  with  the  jury,  and  therefore  very  seldom  indulged."  But  the  only 
effectual  and  le^al  verdict  is  the  public  verdict :  in  which  they  openly  declare  to 
have  found  the  issue  for  the  plaintiff,  or  for  the  defendant ;  and  if  for  the  plain- 
tiff, they  assess  the  damages  also  sustained  by  the  plaintiff  in  consequence  of 
the  injury  upon  which  the  action  is  brought. 

Sometimes,  if  there  arises  in  the  case  any  difGicult  matter  of  law,  the  jury, 
for  the  sake  of  better  information,  and  to  avoid  the  danger  of  having  their  ver- 
dict attainted,  will  find  a  special  verdict;  which  is  grounded  on  the  statute  of 
Westm.  2,  IS  Edw.  I.  c.  30,  §  2.  And  herein  they  state  the  naked  facts,  as  they 
find  them  to  be  proved,  and  pray  the  advice  of  the  court  thereon ;  concluding 
conditionally,  that  if  upon  the  whole  matter  the  court  should  be  of  opinion  that 
the  plaintiff  had  cause  of  action,  they  then  find  for  the  plaintiff;  if  otherwise, 
then  for  the  defendant.  This  is  entered  at  length  on  the  record  and  afterwards 
argued  and  determined  in  the  court  at  Westminster^  from  whence  the  issue  came 
to  i»e  tried. 

^Another  method  of  finding  a  species  of  speciarverdict  is  when  the  r^co-.^^ 
jury  find  a  verdict  generally  for  the  plaintiff,  out  subject  nevertheless  to  I- 
the  opinion  of  the  judge  or  the  court  above,  on  a  special  case  stated  by  the 
counsel  on  both  sides  with  regard  to  a  matter  of  law;  which  has  this  advantage 
over  %  special  verdict,  that  it  is  attended  with  much  less  expense,  and  obtains  a 
much  speedier  decision;  the  postea  (of  which  in  the  next  chapter)  being  stayed 
in  the  hands  of  the  officer  of  nisi  prius,  till  the  question  is  determined,  and  the 
verdict  is  then  entered  for  the  plaintiff  or  defendant,  as  the  case  may  happen. 
But,  as  nothing  appears  upon  the  record  but  the  general  verdict,  the  parties  are 
precluded  hereby  m>m  the  benefit  of  a  writ  of  error,  if  dissatisfied  with  the  judg- 
ment of  the  court,  or  judge,  upon  the  point  of  law.  Which  makes  it  a  thing  to 
be  wished,  that  a  method  could  be  devised  of  either  lessening  the  expense  of 
special  verdicts,  or  else  of  entering  the  cause  at  length  upon  the  postea.  But  in 
both  these  instances  the  jury  may,  if  they  think  proper,  take  upon  themselves 
to  determine,  at  their  own  hazard,  the  complicated  question  of  fact  and  law, 

C)  If  tbe  judge  hath  a^foiinied  the  eourt  to  his  own     lodglnj^  end  there  reoolTea  the  Terdlet,  It  ii  a  pubHo  aud 

not  a  privjf  verdiot. 

"  When  a  verdict  will  carry  all  the  costs,  and  it  is  doubtful  from  the  evidence  for 
which  party  it  will  be  given,  it  is  a  common  practice  for  the  judge  to  recommend,  and 
the  parties  to  consent,  that  a  juror  should  be  withdrawn ;  and  thus  no  verdict  is  given, 
and  each  party  pays  his  own  costs. 

Where  there  is  a  doubt  at  the  trial  whether  the  evidence  produced  by  the  plaintifl'  if 

ufficient  to  support  the  verdict  given  in  his  &vour  by  the  jury,  the  judge  will  give  leav<» 

to  apply  to  the  court  above  to  set  aside  the  verdict  and  to  enter  a  non-suit;  but  if  such 

hberty  is  not  reserved  at  the  trial,  the  court  above  can  only  grant  the  defendant  a  new 

trial,  if  they  think  the  plaintiff's  evidence  insufficient  to  support  his  case.    6  T.  B.  67.  — 

CnuiSTlAN. 

^  A  privy  verdict  cannot  be  given  in  treason  and  felony.    2  H.  P.  C.  300. — Ohittt. 
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aiLd,  without  either  special  verdict  or  special  case,  may  find  a  verdict  absolutely 
either  for  the  plaintiff  or  defendant.(5^ 

When  the  jury  have  delivered  in  tneir  verdict,  and  it  is  recorded  in  court, 
they  are  then  discharged.  And  so  ends  the  trial  by  jury :  a  trial  which,  besidea 
the  other  vast  advantages  which  we  have  occasionally  observed  in  its  progress, 
is  also  as  expeditious  and  cheap,  as  it  is  convenient,  equitable,  and  certain;  for  a 
commission  out  of  chancery,  or  the  civil-law  courts,  for  examining  witnesses  in 
one  cause  will  frequently  last  as  long,  and  of  course  be  full  as  expensive,  as  the 
trial  of  a  hundred  issues  at  nisiprius:  and  yet  the  fact  cannot  be'detennined  by 
such  commissioners  at  all ;  no,  not  till  the  depositions  are  published,  and  read  at 
the  hearing  of  the  cause  in  court. 

^Qi^gi  ^Upon  these  accounts  the  trial  by  jury  ever  has  been,  and  I  trust  ever 
-'  will  be,  looked  upon  as  the  glory  of  the  English  law.  And  if  it  has  so 
great  an  advantage  over  others  in  regulating  civil  property,  how  much  must 
that  advantage  be  heightened  when  it  is  applied  to  criminal  cases !  But  this 
we  must  refer  to  the  ensuing  book  of  these  commentaries :  only  observing  for 
the  present,  that  it  is  the  most  transcendent  privilege  which  any  subject  can 
enjoy,  or  wish  for,  that  he  cannot  be  affected  either  in  his  property,  his  liberty, 
or  his  person,  but  by  the  unanimous  consent  of  twelve  of  his  neighbours  and 
equals.  A  constitution  that  I  mav  venture  to  affirm  has,  under  Providence^ 
secured  the  just  liberties  of  this  nation  for  a  long  succession  of  ages.  And  there* 
fore  a  celebrated  French  writer,(f)  who  concludes  that  because  Bome,  Sparta, 
and  Carthage  have  lost  their  liberties,  therefore  those  of  England  in  time  must 
perish,  should  have  recollected  that  Bome,  Sparta,  and  Carthage,  at  the  time 
when  their  liberties  were  lost,  were  strangers  to  the  trial  by  jury. 

Great  as  this  eulogium  may  seem,  it  is  no  more  than  this  admirable  constitur 
tion,  when  traced  to  its  principles,  will  be  found  in  sober  reason  to  deserve. 
The  impartial  administration  or  justice,  which  secures  both  our  persons  and  onr 
properties,  is  the  great  end  of  civil  society.  But  if  that  be  entirely  intrusted 
to  the  magistracy,  a  select  body  of  men,  and  those  generally  selected  by  the 
prince,  or  such  as  enjoy  the  highest  offices  in  the  state,  their  decisions,  in  '^pite 
of  their  own  natural  integrity,  will  have  frequently  an  involuntary  bias  towards 
those  of  their  own  rank  and  dignity ;  it  is  not  to  be  expected  from  human  na- 
ture, that  the  few  should  be  always  attentive  to  the  interests  and  good  of  the 
many.  On  the  other  hand,  if  the  power  of  judicature  were  placed  at  random  in 
the  hands  of  the  multitude,  their  decisions  would  be  wild  and  capricious,  and  a 
new  rule  of  action  would  be  every  day  established  in  our  courts.  It  is  wisely 
therefore  ordered^  that  the  principles  and  axioms  of  law,  which  aire  general 
^oQQ-i  propositions,  flowing  from  abstracted  reason,  and  not  ^accommodated  to 
^  times  or  to  men,  should  be  deposited  in  the  breasts  of  the  judges,  to  be 
occasionally  applied  to  such  facts  as  come  properly  ascertained  before  them. 
For  here  partiality  can  have  little  scope :  the  law  is  well  known,  and  is  the  same 
for  all  ranks  and  degrees ;  it  follows  as  a  regular  conclusion  from  the  premises 
of  fact  pre-established.  But  in  settling  and  adjusting  a  question  of  fact,  when- 
intrusted  to  any  single  magistrate,  partiality  and  injustice  have  an  ample  field 
to  range  in ;  either  by  bold^  assertmg  that  to  be  proved  which  is  not  so,  or  by 
more  artfully  suppressing  some  circumstances,  stretching  and  warping  others, 
and  distinguishing  away  the  remainder.  Here  therefore  a  competent  number 
of  sensible  and  upright  jurymen,  chosen  by  lot  from  among  those  of  the  middle 
rank,  will  be  found  the  best  investigators  of  truth  and  the  surest  guardians  of 
public  justice.  For  the  most  powerful  individual  in  the  state  wilf  be  cautioua 
of  committing  any  flagrant  invasion  of  another's  right,  when  he  knows  that  the 
fact  of  his  oppression  must  be  examined  and  decided  by  twelve  indifferent  men, 
not  appointed  till  the  hour  of  trial;  and  that,  when  once  the  fact  is  ascertained, 
the  law  must  of  course  redress  it.  This  therefore  preserves  in  the  hands  of  the 
people  that  share  which  they  ought  to  have  in  the  administration  of  public  jus- 
tice, and  prevents  the  encroachments  of  the  more  powerflil  and  wealthy  citizens, 
t^ery  new  tribunal,  erected  for  the  decision  of  facts,  without  the  intervention 

(•)Lttt.2886w  («)  IfMitMq.  Sp. L. zi. «. 
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of  a  jury,  ( ff^hether  compoBed  of  justices  of  the  peace,  commissioners  of  tb<^ 
reveDue,  judges  of  a  court  of  conscience,  or  any  other  standing  magistrates,)  i& 
a  step  towards  establishing  aristocracy,  the  most  oppressive  of  absolute  goverr- 
ments.  The  feodal  system,  which,  for  the  sake  of  military  subordination,  pur- 
sued an  aristocratical  plan  in  all  its  arrangements  of  property,  had  been  in- 
tolerable in  times  of  peace,  had  it  not  been  wisely  counterpoised  by  that 
privilege,  so  universally  diffused  through  every  part  of  it,  the  trial  by  the  feodal 
peers.  And  in  every  country  on  the  continent,  as  the  trial  by  the  peers  has 
been  gradually  disused,  so  the  nobles  have  increased  in  power,  till  the  state  has 
been  torn  to  pieces  by  rival  factions,  and  oligarchy  in  effect  has  been  esta- 
blished, thougn  under  the  shadow  of  regal  government ;  ^unless  where  r  4^001 
the  miserable  commons  have  taken  shelter  under  absolute  monarchy,  as  1- 
the  lighter  evil  of  the  two.  And,  particularly,  it  is  a  circumstance  well  worthy 
an  Englishman's  observation,  that  m  Sweden  the  trial  by  jury,  that  bulwark  of 
northern  liberty,  which  continued  in  its  foil  vigour  so  lately  as  the  middle  of 
the  last  century,(t^)  is  now  fallen  into  disuse  :(w)  and  that  there,  though  the 
regal  power  is  in  no  country  so  closely  limitea,  yet  the  liberties  of  the  com- 
mons are  extinguished,  and  the  government  is  degenerated  into  a  mere  aristo- 
cracy.(a:)  It  is  therefore,  upon  the  whole,  a  duty  which  every  man  owes  to  his 
country,  his  friends;  his  posterity,  and  himself,  to  maintain  to  the  utmost  of  his 
power  this  valuable  constitution  in  all'  its  rights ;  to  restore  it  to  its  autient 
dignity,  if  at  all  impaired  by  the  different  value  of  property,  or  otherwise  devi- 
ated from  its  first  institution ;  to  amend  it,  wherever  it  is  defective ;  and,  above 
all,  to  guard  with  the  most  jealous  circumspection  against  the  introduction  of 
new  and  arbitrary  methods  of  trial,  which,  under  a  variety  of  plausible  pre- 
tences, may  in  time  imperceptibly  undermine  this  best  preservative  of  English 
liberty. 

Yet,' after  all,  it  must  be  owned,  that  the  best  and  most  effectual  method  to 
preserve  and  extend  the  trial  by  jury  in  practice,  would  be  by  endeavouring  to 
remove  all  the  defects,  as  well  as  to  improve  the  advantages,  incident  to  this 
mode  of  inquiry.  If  justice  is  not  done  to  the  entire  satisfaction  of  the  people 
in  this  method  of  deciding  facts,  in  spite  of  all  encomiums  and  panegyrics  on 
trials  at  the  common  law,  they  will  resoH  in  search  of  that  justice  to  another 
tribunal ;  though  more  dilatory,  though  more  expensive,  though  more  arbitrary 
in  its  frame  and  constitution.  If  justice  is  not  done  to  the  crown  by  the  ver- 
dict of  u  jury,  the  necessities  of  tne  public  revenue  will  call  for  the  erection  of 
summary  tribunals.    The  principal  defects  seem  to  be, — 

1.  The  want  of  a  complete  discovery  by  the  oath  of' the  parties.  This  each 
of  them  is  now  entitlea  to  have,  by  *going  through  the  expense  and  r*QQo 
circuity  of  a  court  of  equity  j  and  thererore  it  is  sometimes  had  by  con-  *• 
sent,  even  in  the  courts  of  law.  How  far  such  a  mode  of  compulsive  examina* 
tion  is  agreeable  to  the  rights  of  mankind,  and  ought  to  be  introduced  in  any 
country,  may  be  matter  of  curious  discussion,  but  is  foreign  to  our  present 
inquiries.  It  has  lon^  been  introduced  and  established  in  our  courts  of  equity, 
not  to  mention  the  civil-law  courts ;  and  it  seems  the  height  of  judicial  absurdity, 
that  in  the  same  cause,  between  the  same  parties,  in  the  examination  of  the  same 
facts,  a  discovery  by  the  oath  of  the  parties  should  be  permitted  on  one  side  of 
Westminster  hall,  and  denied  on  the  other;  or  that  the  judges  of  one  and  the 
same  court  should  be  bound  by  law  to  reject  such  a  species  of  evidence,  if  at- 
tempted on  a  trial  at  bar,  but,  when  sitting  the  next  day  as  a  court  of  equity, 
should  be  obliged  to  hear  such  examination  read,  and  to  found  their  decrees 
upon  it.  In  short,  within  the  same  country,  governed  by  the  same  laws,  such 
a  mode  of  inquiry  should  be  universally  admitted,  or  else  universally  rejected.** 

(«)  2  Whiteloeke  of  PmtL  427.  («)  Mod.  Un.  HItt  xxziiL  22.  (*)  n>id.  17. 


•*  The  Common-Law  Procedure  Act,  1854,  now,  however,  enables  either  party,  by  leave 
of  the  court  or  a  judge,  to  interrogate  his  opponent  upon  any  matter  as  to  which  disoovery 
may  be  sought,  and  to  require  such  party  to  answer  the  questions  within  ten  days,  by 
affidavit  sworn  and  filed  in  court  in  the  ordinary  way.    Any  person  omitting,  withoi^t 
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2.  A  seeori(>  defect  is  of  a  nature  somewhat  similar  to  the  first :  the  wanrof  a 
compulsive  power  for  the  production  of  hooks  and  papers  belonging  to  the  par- 
ties. In  the  hands  of  third  persons  they  can  generally  he  ohtamed  hy  rule  of 
court,  or  hy  adding  a  clause  of  requisition  to  the  writ  of  mbpoma,  which  is  then 
called  a  subpoena  duces  tecum.  But,  in  mercantile  transactions  especially,  the 
sight  of  the  party's  own  hooks  is  frequently  decisive ;  as  the  day-book  of  a 
trader,  where  the  transaction  was  recently  entered,  as  really  understood  at  tho 
time ;  though  subsequent  events  may  tempt  him  to  give  it  a  different  colour. 
And,  as  this  evidence  may  be  finally  obtained,  and  produced  on  a  trial  at  law, 
by  the  circuitous  course  of  filing  a  bill  in  equity,  the  want  of  an  original  power 
for  the  same  purposes  in  the  courts  of  law  is  liable  to  the  same  observations  as 
were  made  on  the  preceding  article." 

*3831  ^'  *^^^^^^^  want  is  that  of  powers  to  examine  witnesses  abroad,  and 
^  to  receive  their  depositions  in  writing,  where  the  witnesses  reside,  and 
especially  when  the  cause  of  action  arises,  in  a  foreign  country."  To  which  may 
be  added  the  power  of  examining  witnesses  that  are  aged,  or  going  abroad,  upon 
interrogatories  de  bene  esse;  to  be  read  in  evidence  if  the  trial  should  be  deferred 
till  after  their  death  or  departure,  but  otherwise  to  be  totally  suppressed.  Both 
these  are  now  very  frequently  effected  by  mutual  consent,  if  the  parties'  are 
open  and  candid ;  and  they  may  also  be  done  indirectly  at  any  time,  through 
the  channel  of  a  court  of  equity ;  but  such  a  practice  has  never  yet  been  di- 
rectly adopted(y)  as  the  rule  of  a  court  of  law.*'  Yet  where  the  cause  of  action 
arises  in  India,  and  a  suit  is  brought  thereupon  in  any  of  the  king's  courts  at 
Westminster,  the  court  may  issue  a  commission  to  examine  witnesses  upon  the 
spot  and  transmit  the  depositions  to  England,  (z) 

4.  The  administration  of  justice  should  not  only  be  chaste^  but  should  not 
even  be  suspected.  A  jury  coming  from  the  neighbourhood  has  in  some  respects 
a  great  advantage,  but  is  often  liable  to  strong  objections ;  especially  iif  small 
jurisdictions,  as  in  cities  which  are  counties  of  themselves,  and  where  such  as- 
sizes are  but  seldom  holden ;  or  where  the  question  in  dispute  has  an  extensive 

(9)  See  page  73.  (•)  Stat.  18  G«<».  III.  c.  68.  • 

juBt  cause,  to  answer  all  questions  as  to  which  a  discovery  is  sought  is  guilty  ol  a  con- 
tempt, and  liable  to  be  proceeded  against  acoordingly. — Kerr. 

*  Where  one  party  is  in  possession  of  papers  or  any  species  of  written  evident :e  ma- 
terial to  the  other,  if  notice  is  ffiven  him  to  produce  them  at  the  trial,  upon  his  refusal 
copies  of  them  will  be  admitted ;  or,  if  no  copy  has  been  made,  parol  evidence  of  theii 
contents  will  be  received.  The  court  and  jury  presume  in  favour  of  such  evidence, 
because,  if  it  were  not  agreeable  to  the  strict  truth,  it  would  be  corrected  by  the  pro- 
duction of  the  originals.  There  is  no  difference  with  respect  to  this  species  of  evidence 
between  criminal  and  civil  cases.    2  T.  R.  201. — Christian. 

The  statute  14  k  15  Vict.  o.  99,  s.  6,  enacts  that,  on  any  action  or  other  legal  proci'ted- 
ing  in  the  superior  courts  of  common  law,  the  court  or  any  judge  thereof  may,  on  appli- 
cation by  either  of  the  litigants,  compel  the  opposite  party  to  allow  the  party  applying 
to  mspeet  all  documents  in  his  custoay  or  under  his  control  relating  to  such  action  or 
other  legal  proceeding,  in  all  cases  in  which  a  discovery  may  be  obtained  by  filing  a  bill 
or  other  proceeding  in  a  court  of  equity. — Kerr. 

**  But  now,  by  stat.  1  W.  IV.  c.  22,  the  courts  of  law  at  Westminster  are  empowered,  in 
any  action  depending  in  such  courts,  upon  the  application  of  any  of  the  parties  to  such 
action,  to  order  the  examination,  upon  oath,  upon  interrogatories,  or  otherwise,  of  any 
witnesses,  and,  if  any  of  such  witnesses  are  out  of  the  jurisdiction  of  the  court  when  the 
action  is  pending,  to  order  a  commission  to  issue  for  their  examination,  and  to  give  all 
such  directions  touching  the  time,  place,  and  manner  of  the  examination  as  may  appear 
reasonable  and  just;  but  no  examination  or  deposition  taken  by  virtue  of  the  act  can  be 
read  in  evidence  at  any  trial  without  the  consent  of  the  party  against  whom  the  same 
may  be  offered,  unless  it  shall  appear  to  the  satisfaction  of  the  judge  that  the  examinant 
8  then  beyond  the  jurisdiction  of  the  court,  or  de«d,  or  unable,  from  permanent  sick- 
ess,  to  attend  the  trial.  And  now,  by  stat.  6^7  Vict.  c.  82,  s.  5,  power  is  given  to 
compel  the  attendance  of  persons  to  be  examined  under  any  commission. — Stewart. 

"^  A  court  can  compel  the  plaintiff  to  consent  to  have  a  witness  going  abroad  examined 
upon  interrogatories,  or  to  nave  in  absent  witness  examined  under  a  commission,  by 
the  power  the  judges  have  of  pu  Hng  off  the  trial ;  but  they  have  no  control  in  theat 
iimtances  over  the  defendant.---0aRi8TiAir. 
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local  tendency  ;  where  a  ciy  has  been  raised,  and  the  passions  of  the  miiltituae 
been  inflamed;  or  where  one  of  the  parties  is  popular,  and  the  other  a  stranger 
or  obnoxious.  It  is  true  that,  if  a  whole  county  is  interested  in  the  quebtion  to 
be  tried,  the  trial  by  the  rule  of  law  (a)  must  be  in  some  adjoining  coanty;  but, 
as  there  may  be  a  strict  interest  so  minute  as  not  to  occasion  any  bias,  so  there 
may  be  the  strongest  bias  without  any  pecuniary  interest.  In  all  these  cases,  to 
summon  a  jury,  labouring  under  local  prejudices,  is  laying  a  snare  for  their  con- 
sciences; and,  though  they  should  have  virtue  and  vigour  of  mind  sufficient  to 
keep  them  upright,  the  parties  will  grow  suspicious,  and  resort  under  various  pre- 
tences to  another  mode  of  trial.  The  courts  of  law  will  therefore,  in  transitory 
actions,  very  often  change  the  venue,  or  county  wherein  the  cause  is  to  be 
*tried:(6)  but  in  local  actions,  though  they  sometimes  do  it  indirectly  rmooA 
and  by  mutual  consent,  yet  to  effect  it  directly  and  absolutely,  the  parties  ^ 
are  driven  to  a  coui*t  of  equity ;  where,  upon  making  out  a  proper  case,  it  is  done 
upon  the  ground  of  being  necessary  to  a  fair,  impartial,  and  satisfactory  trial.(c)" 

The  localitv  of  trial  required  by  the  common  law  seems  a  consequence  of  the 
antieut  localitv  of  jurisdiction.  All  over  the  world,  actions  transitory  follow 
the  person  of  the  defendant,  territorial  suits  must  be  discussed  in  the  territorial 
tribunal.  I  may  sue  a  Frenchman  here  for  a  debt  contracted  abroad ;  but  lands 
lying  in  France  must  be  sued  for  there,  and  English  lands  must  be  sued  for  in 
tne  kingdom  of  England.  Formerly  they  were  usually  demanded  only  in  the 
court-baron  of  the  manor,  where  the  steward  could  summon  no  jurors  but  such 
as  were  the  tenants  of  the  lord.  When  the  cause  was  removed  to  the  hundred 
court,  (as  seems  to  have  been  the  course  in  the  Saxon  times,)rd)  the  lord  of  the 
hundred  had  a  further  power,  to  convoke  the  Inhabitants  oi  different  vills  to 
form  a  jury;  observing  probably  always  to  intermix  among^them  a  stated 
number  of  tenants  of  that  manor  wherein  the  dispute  arose.  When  afterwards 
it  came  to  the  county-court,  the  great  tribunal  of  Saxon  justice,  the  sheriff  had 
wider  authority,  and  could  impanel  a  jurvfrom  the  men  of  his  county  at  large: 
but  was  obliged  (as  a  mark  of  the  original  locality  of  the  cause)  to  return  a 
eompetent  number  of  hundredors;  omitting  the  inferior  distinction,  if  indeed 
it  ever  existed.  And  when  at  length,  afler  the  conquest,  the  kind's*  justiciars 
drew  the  cognizance  of  the  cause  from  the  county-court,  though  they  could 
have  summoned  a  jury  from  any  part  of  the  kingdom,  yet  they  chose  to  take 
the  cause  as  they  fbund  it,  with  all  its  local  appendages ;  triable  by  a  stated 
number  of  hundredors,  mixed  with  other  freeholders  of  the  county.  The  re- 
striction as  to  hundredors  hath  gradually  worn  away,  and  at  length  entirely 
vanished ;(«)  that  of  ^counties  still  remains,  for  many  beneficial  pur-  r^^ooe 
poses :  but,  as  the  king's  courts  have  a  jurisdiction  coextensive  with  ^ 
the  kingdom,  there  surely  can  be  no  impropriety  in  sometimes  departing  from 
the  general  rule,  when  the  great  ends  of  justice  warrant  and  require  an  ex- 
ception. 

I  have  ventured  to  mark  these  defects,  that  the  just  panegyric,  which  I  have 
given  on  the  trial  by  juiy,  might  appear  to  be  the  result  of  sober  reflection,  and 
not  of  enthusiasm  or  prejudice.  But  should  they,  after  all,  continue  unremedied 
and  unsupplied,  still  (with  all  its  imperfections)  I  trust  that  this  mode  of  decision 
will  be  found  the  best  criterion,  for  Investigating  the  truth  of  &cts,  that  was 
ever  established  in  any  country. 

(•)Stra.l77.  tween  thednteof  I>eToaaliirtasdflMiaiB«noftlMOoiiaty 

(*)  bee  pHge  294.  of  Derbv,  ▲.]>.  1762. 

M  This,  among  a  number  of  other  instaaoeB,  wu  the  cue  (*)  LL.  JUw.  Oa^f.  o  83.  Wflk.  20S. 

tt  tae  iaraes  directed  by  the  house  of  lords  in  the  oaose  be-  (•)  See  pafs  840. 

*  This  may  now  be  done  in  a  court  of  law.    Tidd,  8th  ed.  655. — Chittt. 
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CHAPTER  XXIV. 
OF  JUDGMENT  AND  ITS  INCIDENTS. 

^3881  *^^  ''^^  present  chapter  we  are  to  consider  the  transactions  in  a  cause, 
^  next  immediately  subsequent  to  arguing  the  demurrer,  or  trial  of  the 
iseae. 

If  the  issue  be  an  issue  of  fact,  and,  upon  trial  by  any  of  the  methods  men- 
tioned in  the  two  preceding  chapters,  it  be  found  for  either  the  plaintiff  or  de- 
fendant, or  specially;  or  if  the  plaintiff  makes  default,  or  is  non-suit;  or  what- 
ever, in  short,  is  done  subsequent  to  the  joining  of  issue  and  awarding  the  trial, 
it  is  entered  on  record,  and  is  called  a  postea,(a)  The  substance  or  which  is, 
that  postedy  afterwards,  the  said  plaintiff  and  defendant  appeared  by  their  attor- 
neys at  the  place  of  trial ;  ana  a  jury,  being  sworn,  found  such  a  verdict ;  or, 
that  the  plaintiff,  after  the  jury  sworn,  made  default,  and  did  not  prosecute  his 
suit ;  or,  as  the  case  may  happen.  This  is  added  to  the  roll,  which  is  now  re- 
turned to  the  court  from  which  it  was  sent;  and  the  history  of  the  cause,  from 
the  time  it  was  carried  out,  is  thus  continued  by  the  postea} 

Next  follows,  sixthly,  the  judgment  of  the  court  upon  what  has  previously 
passed ;  both  the  matter  of  law  and  matter  of  fact  oeing  now  fully  weighed 
*^87 1  ^^^  adjusted.  Judgment  *may,  however,  for  certain  causes  be  suspended, 
^  or  finally  arrested:  for  it  cannot  be  entered  till  the  next  term  after  trial 
had,  and  that  upon  notice  to  the  other  party.  So  that  if  any  defect  of  justice 
happened  at  the  trial,  by  surprise,  inadvertence,  or  misconduct,  the  party  may 
have  relief  in  the  court  above, by  obtaining  a  new  trial;  or  if,  notwithstanding 
the  issue  of  fact  be  regularly  decided,  it  appears  that  the  complaint  was  either 
not  actionable  in  itseli,  or  not  made  with  sufficient  precision  and  accuracy,  the 
party  may  supersede  it  by  arresting  or  staying  the  judgment. 

(•)  Append.  Na  IL 1 0. 

^  As  to  the  poOea  in  general,  see  Tidd,  8th  ed.  931  to  934.  The  verdict  is  entered  on 
the  back  of  the  record  of  nisi  prius,  which  entry,  from  the  Latin  word  it  began  with»  is 
called  the  txMiea.  When  the  cause  is  tried  in  the  King's  Bench  in  London  or  Middlesex, 
the  record  is  delivered  to  the  attorney  of  the  successful  party,  and  he  afterwards  en- 
dorses the  potitea  from  the  associate's  minute  on  the  panel ;  but  in  countrr  causes  the 
associate  keeps  the  record  till  the  next  term^  and  then  delivers  it,  with  the  jP^tea  en- 
dorsed, to  the  party  obtaining  the  verdict.  The  practice  is  in  some  respects  different  in 
the  Common  Pleas,  where  in  town  causes  also  the  record  remains  with  the  associate  till 
the  quarto  die  post  of  the  return  of  the  habeas  corpora  juratwrum,  who  endorses  t^e  pottaa 
upon  the  record ;  but,  by  a  recent  order,  it  is  not  to  be  delivered  till  the  morning  of  the 
fifth  day  of  the  term.  See  1  Brod.  &  B.  298.  3  Moore,  643.  If  the  pastea  be  lost,  a  new 
one  may,  in  some  cases,  be  made  out  from  the  record  above  and  the  associate's  notes,  (2 
Stra.  1264;)  if  wrons,  it  may  be  amended  by  the  plea-roll,  (1  Ld.  Raym.  133,)  by  the 
memorv  or  notes  of  the  judge,  (Cro.  Gar.  338.  Bull.  1^.  P.  320.  2  Stra.  1197.^  6  T.  R.  694. 
1  Bar.  k  Aid.  161.  2  Cha.  R.  352,)  or  the  notes  of  the  associate  or  clerk  of  assize.  2  Chitt. 
R.  352.  1  Bos.  &  Ful.  329.  The  application  to  amend  by  the  judge's  notes  must  be  made 
to  the  judge  who  tried  the  cause.  1  Chitt.  R.  283.  Tlie  court  will  not  alter  a  verdict 
unless  it  appear  on  the  face  of  it  that  the  alteration  would  be  according  to  the  intention 
of  the  jury,  (1  H.  Bla.  78 ;)  but  not  after  a  considerable  lapse  of  time  to  mcrease  damages, 
although  the  jury  join  in  an  affidavit  stating  their  intention  to  have  been  to  give  the 
increased  sum,  and  thought  they  had  in  effect  done  so.  2  T.  R.  281 ;  sed  vide  1  Burr. 
383,  where  a  verdict  was  rectified  which  had  been  mistakenly  delivered  by  the  foreman. 
Where  the  jury  had  found  the  treble  value  in  an  action  of  debt  on  the  statute  for  not 
setting  out  tithes,  on  a  writ  of  inquiry,  the  inquisition  was  amended  by  the  insertion  of 
nominal  damages.  1  Bin^h.  R.  182.  In  an  action  by  one  defendant  in  assumpsit  against 
<i  co-defendant  for  contribution,  the  postea  is  evidence  to  prove  the  amount  of  the 
damages.  2  Stork.  R.  364.  See  9  Price,  359.  Tidd,  8th  ed.  932,  933.  The  production 
of  the  pattea  is  not  sufficient  evidence  of  a  judgment:  a  copy  of  the  judgment  founded 
thereon  must  also  be  produced.  Bull.  N.  P.  234.  Willes,  367.  But  the  nisi  prius  record, 
with  the  postea  endorsed,  is  sufficient  to  prove  that  the  cause  came  on  to  be  tried,  (1  Stra. 
162.  Willes,  368,)  or  the  day  of  trial.  6  Esp.  R.  80,  83.  See  9  Price,  359.  Tidd,  8th  eo. 
1177.— CniiTT, 
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1.  Caases  of  suspending  the  judgment,  by  granting  a  new  trial,'  are  at  present 
wholly  extrinsic,  arising  from  matter  foreign  to,  or  dehors  the  record.  Of  this 
sort  are  want  of  notice  of  trial ;  or  any  flagrant  misbehaviour  of  the  party 
prevailing  towards  the  inry,  which  may  have  influenced  their  verdict ;  or  any 
^ross  misbehaviour  of  the  jury  among  themselves :  also  if  it  appears  by  the 
judge's  report,  certified  by  the  court,  that  the  jury  have  brought  in  a  verdict 
without  or  contrary  to  evidence,  so  that  he  is  reasonably  dissatisfied  there- 
with ;(6)  or  if  they  have  given  exorbitant  damages  ;(cj  or  if  the  judge  himself 
has  misdirected  the  jury,  so  that  they  found  an  unjustifiable  verdict :  for  these, 
and  other  reasons  of  the  like  kind,  it  is  the  practice  of  the  court  to  award  a 
new,  or  second,  triaL  But  if  two  juries  agree  in  the  same  or  a  similar  verdict, 
a  third  trial  is  seldom  awarded  :(d)  for  the  law  will  not  readily  suppose  that 
the  verdict  of  any  one  subsequent  jury  can  countervail  the  oaths  of  the  two 
preceding  ones. 

(»)Lawof  NlilPriii8,808,904.  («)Oomb.867.  C>)0Mid.32.    Salk.  64flL 

*  As  to  new  trials  in  general,  see  Tidd,  8th  ed.  934  to  949.  Wheu  there  are  two  con- 
trary verdicts,  it  is  not  of  course,  but  in  the  discretion  of  the  court,  to  grant  a  new  trial. 
2  Bla.  R.  963.  In  an  inferior  court  it  is  said  a  new  trial  cannot  bo  had  upon  the  merits, 
but  only  for  irregularity,  (1  Sulk.  201.  2  Salk.  650.  1  Stra.  113,  499.  1  Burr.  572.  Doug. 
380.  2  Chitty's  K.  250;)  but  it  may  set  aside  a  regular  interlocutory  judgment  to  let  in  a 
trial  of  the  merits.  1  Burr.  571.  The  principal  grounds  for  setting  aside  a  verdict  or 
non-Buit,  and  granting  a  new  trial,  besides  those  mentioned  in  the  text,  are — 1st.  The 
discovery  of  new  and  material  evidence  since  the  trial.  2  Bla.  Rep.  955.  2d.  If  the  wit- 
nesses on  whose  testimony  the  verdict  was  obtained  have  been  since  convicted  of  per- 
jury in  giving  their  evidence,  (M.  22  Geo.  III.  K.  B. ;)  or  if  probable  ground  be  laid  to 
induce  the  court  to  believe  that  the  witnesses  are  perjured,  they  will  stay  the  proceed- 
ings on  the  finding  of  a  bill  of  indictment  against  them  for  perjury,  till  the  indictment 
is  tried,  (ib. ;)  but  the  circumstance  of  an  indictment  for  peijury  having  been  found 
against  a  witness  is  no  ground  of  motion  for  new  trial.  4  M.  &  8.  140.  S  Taunt.  182. 
3d.  For  excessive  damages,  indicating  passion  or  partiality  in  the  jury.  1  Stra.  692.  1 
Burr.  609.  3  Wils.  18.  2  Bl.  Rep.  929.  Cowp.  230.  5  T.  R.  257.  7  ib.  529.  11  East. 
23.  It  is  not  usual  to  grant  a  new  trial  for  smallness'of  damages,  (2  Salk.  647.  2  Stra. 
940.  Doug.  509.  Barnes,  455,  456 ;)  in  which  latter  case  it  is  said,  if  the  demand  is  cer- 
tain, as  on  a  promissory-note,  the  court  will  sot  aside  a  verdict  for  too  small  damages,  but 
not  where  the  damages  are  uncertain.  Lastly,  it  is  a  general  rule  not  to  grant  a  new 
trial,  except  for  the  misdirection  of  the  judge^  (4  T.  R.  753.  5  ih.  19.  6  East,  316,  (b|. 
1  Marsh.  555;)  or  where  a  point  has  been  saved  at  the  triid,  (1  B.  &  P.  338 ;)  in  a  penal. 
(2  Stra.  899.  10  East,  268.  4  M.  &  S.  338.  2  Chitty's  R.  273,)  hard,  or  trifling  action,  (2 
Salk.  653.  3  Burr.  1306 ;)  and  an  action  is  considered  trifling  in  this  respect  when  the 
sum  to  be  recovered  is  under  20^.  (5  Taunt.  537.  1  Chitty's  R.  265,  (a.),)  unless  the  trial 
is  to  settle  a  right  of  a  permanent  nature.  Ib.  In  all  these  cases,  if  the  verdict  be  agree- 
able to  equity  and  justice,  the  court  will  not  grant  a  new  trial,  though  there  may  have 
been  an  error  in  the  admission  or  rejection  of  evidence,  or  in  the  direction  of  the  judge, 
if  it  appear  to  the  court  on  the  whole  matter  disclosed  by  the  report  that  the  verdict 
ought  to  be  confirmed.    4  T.  R.  468. 

A  new  trial  cannot  be  granted  in  civil  cases  at  the  instance  of  one  of  several  defend- 
ants, (12  Mod.  275.  2  Stra.  814,)  nor  for  a  part  only  of  the  cause  of  action.  2  Burr. 
1224.  3  Wils.  47.  But  there  may  be  cases  in  which  the  new  trial  is  restricted  to  a  par- 
ticular part  of  the  record,  as  if  the  judge  give  leave  to  move  on  one  part  or  point  only, 
on  a  stipulation  that  counsel  shall  not  move  for  any  thing  else ;  or  if  the  court  think 
ii\justice  may  be  done  by  setting  the  whole  matter  at  large  again,  they  may  restrict  the 
second  trial  to  certain  particular  points.    4  Taunt.  566. 

In  criminal  cases.no  new  trial  can  be  granted  where  the  defendant  has  been  acquitted. 
6  East,  315.  4  M.  &  S.  337.  1  B.  &  A.  64.  Where  several  defendants  are  tried  at  the 
same  time  for  a  misdemeanour,  and  some  are  acquitted  and  others  convicted,  the  court 
may  grant  a  new  trial  to  those  convicted,  if  they  think  the  conviction  improper.  6  East, 
619.  See  further,  on  this  subject,  Tidd,  8th  ed.  934.  In  civil  cases  a  motion  for  a  new 
trial  cannot  be  made  after  an  unsuccessful  motion  in  arrest  of  judgment.  4  Bar.  &  Ores. 
160.  The  granting  of  a  new  trial  is  either  without  or  upon  nayment  of  the  costs  of  the 
former  trial ;  or  such  costs  are  directed  to  abide  the  event  of  the  suit.  The  general  rule 
seems  to  be,  that  if  the  new  trial  be  granted  for  the  misbehaviour  of  the  jury  or  the 
misdirection  of  the  judge,  the  costs  are  not  required  to  be  paid  by  the  party  applying  for 
a  new  trial ;  but  where  the  mere  error  of  the  jury,  or  the  discovery  of  fresh  evidence,  is 
the  ground,  the  costs  must  be  paid  by  the  party  moving  to  set  aside  the  former  verrii.tt 
Bee  Tidd,  8th  ed.  945.--Chitit. 
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The  exertion  of  these  snperintendent  powers  of  the  king's  courts,  iu  setting 
aside  the  verdict  of  a  jury  and  granting  a  new  trial,  on  account  of  misbehaviour 
in  the  jurors,  is  of  a  date  extremelv  antient.  There  are  instances,  in  the  year- 
books of  the  reigns  of  Edward  lll.,(e)  Henry  IV.,(/)  and  Henry  TLl.,Q)  of 
^Agg-i  judgments  being  stayed  (even  after  a  trial  at  bar)  and  *new  venires 
^  awarded,  because  the  jury  had  eat  and  drank  without  consent  of  the 
Judge,  and  because  the  plaintiff  had  privately  given  a  paper  to  a  juryman  before 
he  was  sworn.  And  upon  these  the  chief  justice  Glynn,  in  1655,  grounded  the 
first  precedent  that  is  reported  in  our  books(A)  for  granting  a  new  trial  rpon 
account  of  excessive  danmaes  given  by  the  jury :  apprehending,  with  reasor,  tnat 
notorious  partiality  in  the  jurors  was  a  principal  species  of  misbehaviour.  A 
few  years  oefore,  a  practice  took  rise  in  the  common  pleas,(i)  of  granting  new 
trials  upon  the  mere  certificate  of  the  judge  (unfortified  by  any  report  of  the 
evidence)  that  the  verdict  had  passed  against  his  opinion ;  though  chief  justice 
Rolle  (who  allowed  of  new  trials  in  case  of  misbehaviour,  surprise,  or  fraud,  or 
if  the  \rerdict  was  notoriously  contrary  to  evidence)(A:)  refused  to  adopt  that 

{)ractice  in  the  court  of  king's  bench.  And  at  that  time  it  was  clearly  held  for 
aw,(Z)  that  whatever  matter  was  of  force  to  avoid  a  verdict  ought  to  be  re- 
turned upon  the  postea^  and  not  merely  surmised  by  the  court ;  lest  posterity 
should  wonder  why  a  new  venire  was  awarded,  without  any  sufficient  reason 
appearing  upon  the  record.  But  very  early  in  the  reign  of  Charles  the  Second 
new  trials  were  granted  upon  affidavits  ;(m)  and  the  former  strictness  of  the 
courts  of  law,  in  respect  of  new  trials,  having  driven  many  parties  into  courts 
of  equity  to  be  relieved  from  oppressive  verdicts,  they  are  now  more  liberal  in 
granting  them :  the  maxim  at  present  adopted  being  this,  that  (in  all  cases  of 
moment)  where  justice  is  not  done  upon  one  trial,  the  injured  party  is  entitled 
to  another.(ii) 

Formerly  the  principal  remedy,  for  reversal  of  a  verdict  unduly  given,  was 
by  writ  of  attaint;  of  which  we  shall  speak  in  the  next  chapter,  and  which  is 
at  least  as  old  as  the  institution  of  the  grand  assize  by  Henry  II.,(o)  in  lieu  of 
*38Q1  ^^^  Norman  trial  by  battle.  Such  a  sanction  was  probably  thought 
^  '^'necessary  when,  instead  of  appealing  to  Providence  for  the  decision 
of  a  dubious  right,  it  was  referred  to  the  oath  of  fallible  or  perhaps  corrupted 
men.  Oar  ancestors  saw  that  a  jury  might  give  an  erroneous  verdict,  and,  if 
they  did,  that  it  ought  not  finally  to  conclude  the  question  in  the  first  instance : 
but  the  remedy,  which  they  provided,  shows  the  imorance  and  ferocity  of  the 
times,  and  the  simplicity  of  the  points  then  usually  litigated  in  the  courts  of 
justice.  They  supposed  that,  the  law  being  told  to  the  lury  by  the  judge,  the 
proof  of  fitct  must  oe  always  so  clear,  that,  if  they  found  a  wrong  verdict,  they 
must  be  wilfully  and  corruptly  perjured.  Whereas  a  juror  may  find  a  just  ver- 
dict from  unri^teous  motives,  which  can  only  be  known  to  the  great  Searcher 
of  hearts :  and  he  may,  on  the  contrary,  find  a  verdict  very  manifestly  wrong, 
without  any  bad  motive  at  all ;  from  inexperience  in  business,  incapacity,  mis- 
apprehension, inattention  to  circumstances,  and  a  thousand  other  innocent 
causes.  But  such  a  remedy  as  this  laid  the  injured  party  under  an  insuperable 
hardship,  by  making  a  conviction  of  the  jurors  for  perjury  the  condition  of  his 
redress. 

The  judges  saw  this  j  and  therefore  very  early,  even  upon  writs  of  assize, 
they  devised  a  great  variety  of  distinctions,  by  which  an  attaint  might  be 
avoided,  and  the  verdict  set  to  rights  in  a  more  temperate  and  dispassionate 
method.(p)  Thus,  if  excessive  damages  were  given,  they  were  moderated  by 
the  discretion  of  the  ju8tices.(^)  And  if,  either  in  that  or  in  any  other 
instance,  justice  was  not  completely  done,  through  the  error  of  either  the  ji-dge 
or  the  recognitors,  it  was  remedied  by  certificate  of  assizCy  which  was  neither 


(•)  24  Edw.  III.  24.    Bro.  Abr.  tit  verdite,  17. 
(n  11  Hec  IT.  18.    Bro.  Abr.  tit.  enquett,  76. 
(#)  14  Hen.  VII.  1.    Bro.  Abr.  tit.  vmfi'te,  18. 
(»}  Stgrl.  4<M. 
'*\  Ibid.  238. 

fi>)  1  Sid.  236     Styl.  Pnict.  Reg.  810, 81 1,  edit  1667. 
•)  Ctau  EliB.  rtlfl.    Palm.  826.    1  Brownl.  907. 
27G 


(•)181d.236.    8LflfT.140. 

(•)  4  Barr.  896. 

(•)  J^'  r^aU  iiuUluUoid  de^mkr  <Rjerta.  OtaBT.  L  t 

*(»)'Bnct.L4,fr.6,c.4. 
(ff)  Ibld.fr.  1,0. 19, 1 S. 
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more  nor  less  than  a  second  trial  of  tbe  same  cause  by  the  same  jury. (^r)  And, 
m  mixed  or  personal  actions,  as  trespass  and  the  like,  (wherein  no  attaint  origi- 
nally lay,)  if  the  jury  gave  a  wrong  verdict,  the  judges  did  not  think  tbemseh'es 
warranted  thereby  to  pronounce  an  iniquitous  judgment ;  but  amended  it,  if 
possible,  by  subsequent  inquiries  of  their  own;  and,  if  that  '''could  not  r^cooo 
De,  they  refen^ed  it  to  another  examination.(3)  When  afterwards  *■ 
attaints,  by  several  statutes,  were  more  universally  extended,  the  judges  fro- 
quently,  oven  for  the  misbehaviour  of  jurymen,  instead  of  prosecuting  ^e  writ 
of  attaint,  awarded  a  second  trial;  and  subsequent  resolutions  for  more  than  a 
century  past  have  so  amplified  the  benefit  of  this  remedy  that  the  attaint  is 
row  as  obsolete  as  the  trial  by  battle  which  it  succeeded :  and  we  shall  probably 
see  the  revival  of  the  one  as  soon  as  the  revival  of  the  other.  And  here  I  cannot 
but  a^ain  admire(^)  the  wisdom  of  suffering  time  to  bring  to  perfection  new 
remedies,  more  easy  and  beneficial  to  the  subject,  which  by  dc^ees,  from  the 
experience  and  approbation  of  the  people,  supersede  the  necessity  or  desire  of 
using  or  continuing  the  old. 

If  every  verdict  was  final  in  the  first  instance,  it  would  tend  to  destroy  this 
valuable  method  of  trial,  and  would  drive  away  all  causes  of  consequence  to  be 
decided  according  to  the  forms  of  the  imperial  law,  upon  depositions  in  writing, 
which  might  be  reviewed  in  a  course  of  appeal.  Causes  of  great  importance, 
titles  to  land,  and  large  questions  of  commercial  property  come  often  to  be 
tried  by  a  jury,  merely  upon  the  general  issue,  where  the  facts  are  complicated 
and  intricate,  the  evidence  of  great  length  and  variety,  and  sometimes  contra- 
dicting each  other,  and  where  the  nature  of  the  dispute  very  frequently  intro- 
duces nice  questions  and  subtleties  of  law.  Either  party  may  be  surprised  by  a 
piece  of  evidence  which,  had  he  known  of  its  production,  he  could  have  explulned 
or  answered ;  or  he  may  be  puzzled  by  a  legal  doubt  which  a  little  recollection 
would  have  solved.  In  the  hurry  of  a  trial,  the  ablest  judge  may  mistakt^  the 
law  and  misdirect  the  jury ;  he  may  not  be  able  so  to  state  and  range  the  evi- 
dence as  to  lay  it  clearly  before  them,  nor  to  take  off  the  artful  impressions 
which  have  been  made  on  their  minds  by  learned  and  experienced  advocates. 
The  jury  are  to  give  their  *opinion  instanter;  that  is,  before  they  sepa-  r»DQ| 
rate,  eat,  or  drink.  And  under  these  circumstances  the  most  intelligent  ^ 
and  best-intentioned  men  may  bring  in  a  verdict  which  they  themselves  upon 
cool  deliberation  would  wish  to  reverse. 

Next  to  doing  right,  the  great  object  in  the  administration  of  public  justice 
should  be  to  give  public  satisfaction.  If  the  verdict  be  liable  to  many  objec- 
tions and  doubts  in  the  opinion  of  his  counsel,  or  even  in  the  opinion  of  oy- 
fitanders,  no  party  would  go  away  satisfied  unless  he  had  a  prospect  of  re- 
viewing it.  Such  doubts  would  with  him  be  decisive :  he  would  arraign  the 
determination  as  manifestly  unjust,  and  abhor  a  tribunal  which  he  imagined 
had  done  him  an  injury  without  a  possibility  of  redress. 

Granting  a  new  trial,  under  proper  regulations,  cures  all  these  inconve- 
niences, and  at  the  same  time  preserves  entire  and  renders  perfect  that  most 
excellent  method  of  decision  which  is  the  glory  of  the  English  law.  A  new 
trial  is  a  rehearing  of  the  cause  before  another  jury,  but  with  as  little  prejudice 
to  either  party  as  if  it  had  never  been  heard  before.  No  advantage  is  taken 
of  the  former  verdict  on  the  one  side,  or  the  rule  of  court  for  awarding  such 
second  trial  on  the  other :  and  the  subsequent  verdict,  though  contrary  to  the 
first,  imports  no  tittle  of  blame  upon  the  K)rmer  jury,  who,  had  they  possessed 
the  same  lights  and  advantages,  would  probably  have  altered  their  own  opinion. 
The  parties  come  better  informed,  the  counsel  better  prepared,  the  law  is  more 
fully  understood,  the  judge  is  more  master  of  the  subject ;  and  nothing  is  now 
tried  but  the  real  merits  of  the  case. 

A  sufficient  ground  must,  however,  be  laid  before  the  court,  to  satisfy  them 
that  it  is  necessary  to  justice  that  the  cause  should  be  further  considered.    If 

(r)  IbM.  L  4,  fr.  ft,  c  0,  2  2.    F.  N.  B.  181.    2  Inst  416.  emmdare  tenentur  per  dil^fmlim  i^Mminationem,  Si  mdem 

($)  Si  jwaUmt  errarerinl^  et  Juslieiarii  gecundum  tirrum  dijudioare  nefciantj  reeurrendum  erit  ad  majut  judieivm. 

dictum  fudiekat  pnmttfUiaveriniy  faham  fadunt  pnmtm*  Bnct.  L  4,  fr.  5,  o.  4,  {  2. 

Uatiaifumi  d  Mao  Mipd  nofi  debetU  earum  dictum,  ted  iUud  (<)  See  pafe  268. 


891  PBIVATB  WEOI^GS.  lJ^ook  ID 

the  matter  be  such  as  cUd  not  or  could  not  appear  to  the  jtid^e  who  presided 
at  nisi  pritis,  it  is  disclosed  to  the  court  by  affidavit :  if  it  arises  from  what 
passed  at  the  trial,  it  is  taken  from  the  judge's  information,  who  usually  makes 
a  special  and  minute  report  of  the  evidence.  Counsel  are  heard  on  both  sides 
*3d2 1  ^  impeach  ^or  establish  the  verdict,  and  the  court  give  their  reasons  at 
^  large  why  a  new  examination  ought  or  ought  not  to  be  allowed.  The 
true  import  of  the  evidence  is  duly  weighed,  false  colours  are  taken  ofT,  and 
all  points  of  law  which  arose*  at  the  trial  are  upon  full  deliberation  clearly 
explained  and  settled. 

Nor  do  the  courts  lend  too  easy  an  ear  to  every  application  for  a  review  of 
the  former  verdict.  They  must  be  satisfied  that  tnere  are  strong  probable 
grounds  to  suppose  that  the  merits  have  not  been  fairly  and  flilly  discussed,  and 
that  the  decision  is  not  agreeable  to  the  justice  and  truth  of  the  case.  A  new 
trial  is  not  granted  where  the  value  is  too  inconsiderable  to  merit  a  second  exa- 
mination, it  is. not  granted  upon  nice  and  formal  objections,  which  do  not  go 
to  the  real  merits.  It  is  not  granted  in  cases  of  strict  right  or  summum  jus, 
where  the  ri^rous  exaction  of  extreme  legal  justice  is  hardly  reconcilable  to 
conscience.  Not  is  it  granted  where  the  scales  of  evidence  hang  nearly  equal : 
that  which  leans  against  the  former  verdict  ought  always  very  strongly  to  pre- 
ponderate. 

In  granting  such  l^rther  trial  (which  is  matter  of  sound  discretion)  the  court 
has  also  an  opportunity,  which  it  seldom  fails  to  improve,  of  supplying  those 
defects  in  this  mode  of  trial  which  were  stated  in  the  preceding  chapter;  bv 
laying  the  party  applying  under  all  such  equitable  terms  as  his  antagonist  shall 
desire  and  mutually  offer  to  comply  with  :  such  as  the  discovery  of  some  facts 
upon  oath ;  the  admission  of  others  not  intended  to  be  litigated ;  the  production 
of  deeds,  books,  and  papers ;  the  examination  of  witnesses,  infirm  or  going  be- 
yond sea ;  and  the  like.  And  the  delay  and  expense  of  this  proceeding  are  so 
small  and  trifling,  that  it  seldom  can  be  moved  for  to  gain  time  or  to  gratify 
humour.  The  motion  must  be  made  within  the  first  four  days  of  the  next  suiv 
ceeding  term,  within  which  term  it  is  usually  heard  and  decided.  And  it  is 
worthy  observation,  how  infinitely  superior  to  all  others  the  trial  by  jury  ap- 
proves itself,  even  in  the  very  mode  of  its  revision.  In  every  other  country  of 
Europe^  and  in  those  of  our  own  tribunals  which  conform  themselves  to  the 

♦393 1  *pr^^®®®  ^^  *^®  c^^^^  ^*^>  *^^®  parties  are  at  liberty,  whenever  they  please, 
J  to  appeal  from  day  to  day,  and  from  court  to  court,  upon  questions 
merely  of  fact ;  which  is  a  perpetual  source  of  obstinate  chicane,  delay,  and  ex- 
pensive litigation.(ti)  With  us  no  new  trial  is  allowed  unless  there  be  a  manifest 
mistake,  and  the  subject-matter  be  worthy  of  interposition.  The  party  who 
thinks  himself  aggrieved  may  still,  if  he  pleases,  have  recourse  to  nis  writ  of 
attaint  after  judgment ;  in  the  course  of  the  trial  he  may  demur  to  the  evidence, 
or  tender  a  bill  of  exceptions.  And,  if  the  first  is  totally  laid  aside,  and  the 
other  two  very  seldom  put  in  practice,  it  is  because  long  experience  has  shown 
that  a  motion  for  a  second  trial  is  the  shortest,  cheapest,  and  most  effectual  cure 
for  all  imperfections  In  the  verdict;  whether  they  arise  from  the  mistakes  of  the 
parties  themselves,  of  their  counsel,  or  attorneys,  or  even  of  the  judge  or  jury. 
2.  Arrests  of  judgment'  arise  from  intrinsic  causes,  appearing  upon  the  face 

(t*)  Not  many  yean  ago  an  appeal  was  brongbt  to  the  April,  1740, — the  quMtlon  being  onlj  on  the  property  In  an 

hooie  of  lords  from,  the  court  of  aeaaion  tn  Scotland,  in  a  ox,  adjudged  to  be  of  the  Talue  of  three  gnineaa.    No  pique 

cnnae  between  Napier  and  Macfiirlnne.    It  was  instituted  In  or  apirlt  could  have  made  such  a  cause,  in  the  court  of 

Mar^h,  1745,  and  (after  many  Interlocutory  orders  and  sen-  King's  Bench  or  Common  Pleas,  hare  lasted  a  tenth  of  tbat 

tences  below,  appealed  firom  and  reheard  as  fitr  as  the  course  time»  or  hate  cost  a  twentieth  part  ot  the  expense, 
of  proceedings  would  admit)  was  finally  determined  in 

'  The  parties  cannot  move  in  arrest  of  judgment  for  any  thing  that  is  aided  after  yer* 
diet  at  common  law,  or  by  the  statute  of  amendments,  or  cured,  as  matter  of  form,  by  tho 
statute  of  jeofails.  See  1  Saund.  228,  n.  (1.)  It  is  a  general  rule  that  a  verdict  will  aid 
a  title  imperfectly  set  out,  but  not  an  imperfect  title.  2  Burr.  1159.  3  Wils.  275.  4  T. 
R.  472.  The  defendant  cannot  move  in  arrest  of  judgment  for  any  thing  which  be  might 
have  pleaded  in  abatement.  2  Bla.  R.  1120.  Surplusage  will  not  vitiate  after  verdict ;  as 
in  trover  stating  the  possession  of  the  goods  in  plaintiff  on  the  3d  of  March,  and  the 
inversion  by  defendant  ''afterwards  towUon  theltio/  March,**  it  was  held  that  aPter- 
i72 


Chap.  24.]  PRIVATE  WRONGS.  598 

of  the  record.  Of  this  kind  are,  first,  where  the  declaration  varies  totally  A*oin 
the  original  writ ;  as  where  the  writ  is  in  debt  or  detinne,  and  the  plaintiff  de- 
clares m  an  action  on  the  case  for  an  assumpsit;  for,  the  original  writ  out  of 
chancery  being  the  foundation  and  warrant  of  the  whole  proceedings  in  the 
common  pleas,  if  the  declaration  does  not  pursue  the  nature  of  the  writ,  the 
court's  authority  totally  fails.*  Also,  secondly,  where  the  verdict  materially 
differs  from  the  pleadings  and  issue  thereon ;  as  if,  in  an  action  for  words,  it  is 
laid  in  the  declaration  that  the  defendant  said,  <<  the  plaintiff  is  a  bankrupt ;'' 
and  the  verdict  finds  specially  that  he  said,  'Hhe  plaintiff  will  be  a  bankrupt.'' 
Or,  thirdly,  if  the  case  laid  in  the  declaration  is  not  sufficient  in  point  of  law  to 
ibund  an  action  upon.  And  this  is  an  invariable  *rule  with  regard  to  r*og4 
arrests  of  judgment  upon  matter  of  law,  "  that  whatever  is  alleged  in  ^  ^ 
arrest  of  judgment  must  be  such  matter  as  would  upon  demurrer  have  been 
sufficient  to  overturn  the  action  or  plea."  As  if,  on  an  action  for  slander  in 
calling  the  plaintiff  a  Jew,  the  defendant  denies  the  words,  and  issue  is  joined 
thereon ;  now  if  a  verdict  be  found  for  the  plaintiff,  that  the  words  were  actu- 
ally spoken,  whereby  the  fact  is  established,  still  the  defendant  may  move  in 
arrest  of  judgment,  that  to  call  a  man  a  Jew  is  not  actionable :  and,  if  the  court 
be  of  that  opinion,  the  judgment  shall  be  arrested  and  never  entered  for  the 
plaintiff.  But  the  rule  will  not  hold  e  converso,  "that  evenr  thing  that  may  be 
alleged  as  cause  of  demurrer  will  be  good  in  arrest  of  judgment;"  for  if  a  de- 
claration or  plea  omits  to  state  some  particular  circumstance,  without  proving 
of  which  at  the  trial  it  is  impossible  to  support  the  action  or  defence,  this  omis- 
sion shall  be  aided  by  a  verdict.  As  if,  in  an  action  of  trespass,  the  declaration 
doth  not  allege  that  the  trespass  was  committed  on  any  certain  day  ',(w)  or  if 
liie  defendant  justifies,  by  prescribing  for  a  right  of  common  for  his  cattle,  and 
does  not  plead  that  his  cattle  were  levant  and  couchant  on  the  land  ](x)^  though 
either  of  those  defects  might  be  good  cause  to  demur  to  the  declaration  or  plea, 
yet  if  the  adverse  party  omits  to  take  advantage  of  such  omission  in  due  time, 
but  takes  isfsue,  and  has  a  verdict  against  him,  these  exceptions  cannot  after 
verdict  be  moved  in  arrest  of  judgment.  For  the  verdict  4tscertains  those  facts, 
which  before  from  the  inaccuracy  of  the  pleadings  might  be  dubious ;  since  the 
law  will  not  suppose,  that  a  jury  under  the  inspection  of  a  Judge  would  find  a 
verdict  for  the  plaintiff  or  defendant,  unless  he  had  proved  those  circumstances, 
without  which  his  general  allegation  is  defective.(^)'    Exceptions  therefore  that 

(«)  OMTth.  889.  (•)  Gra.  Jao.  44.  (y)  1  Mod.  2D2. 

wards  might  stand,  and  the  other  words  be  treated  as  surplusage.  Cro  C.  428.  The 
motion  in  arrest  of  judgment,  k/a,  may  be  made  in  the  King's  Bench  at  any  time  before 
judgment  is  given,  (5  T.  R.  445.  2  Stra.  845,)  though  a  new  trial  has  been  previously 
moved  for.  Doug.  745,  746.  In  the  Common  Pleas,  the  motion  must  be  made  before  or 
on  the  appearance^lay  of  the  return  of  the  habeas  corpora  juratarum,  Barnes,  445.  In  the 
Exchequer,  the  motion  must  be  made  within  the  first  four  days  of  the  next  term  after  the 
trial,  and  it  may  be  made  after  an  unsuccessful  motion  for  a  new  trial.  See  Manning's 
Kx.  Prac.  353.    Tidd,  960,  961 ;  but  see  7  Price,  566. 

If  the  judgment  be  arrested  in  consequence  of  mistake  of  the  form  of  action,  or  other' 
wise,  the  plaintiff  is  at  liberty  to  proceed  de  novo  in  a  fresh  action.  1  Mod.  207.  Yin. 
Abr.  tit.  .fudgment,  Q.  4.  Bla.  R.  831.  Each  party  pays  his  own  costs  upon  the  judg- 
ment being  arrested.    Cowp.  407. — Cuitty. 

*  Now  no  form  of  action  is  stated  in  the  writ.  Com.  Law  Proc.  Act,  1853,  8.  3. — Stew- 
art. 

•See,  however,  1  Saund.  228,  note  1. — Chittt. 

*  It  is  correctly  observed,  upon  this  passage,  that  though  Sir  W.  Blackstone  has  stated 
with  correctness  the  principle  upon  which  defects  are  aided  by  a  verdict  at  common  law, 
yet  his  two  examples  are  instances  of  defects  aided  after  verdict  by  the  statute  of  jeo- 
fails. See  posty  408.  Stewart  vs.  Hogg,  1  Saund.  228,  n.  (1.)  In  the  first  case  the  tres- 
pass was  alleged  to  have  been  committed  on  a  day  not  yet  come,  this  was  clearly  no  omis- 
sion of  any  circumstance  necessaiy  in  the  proof,  but  a  formal  misstatement.  So  again, 
where  the  party  stated  a  prescriptive  right  of  common,  but  neglected  to  bring  his  case 
formally  within  it  by  averring  the  levancy  and  couchancy  of  the  cattle,  whi<m  was  one 
condition  of  the  prescription,  the  issue  being  taken  on  the  prescription  itself,  no  proo^ 
was  necessary  that  the  particular  cattle  were  levant  and  couchant  in  fact ;  the  omission  of 
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are  moved  in  aneet  of  judgment  must  be  much  more  material  and  glaring  than 
such  as  will  maintain  a  demurrer :  or,  in  other  words,  many  inaeeuraciee  and 
omissions,  which  would  be  fatal  if  early  observed,  are  cured  by  a  subsequent 
verdict ;  and  not  suffered,  in  the  last  stage  of  a  cause,  to  unravel  the  whole  pro* 
*SQ^1  ^^^^^°gs*  *But  if  the  thing  omitted  be  essential  to  the  action  or  de* 
^  fence,  as  if  the  plaintiff  does  not  merely  >state  his  title  in  a  defective 
manner,  but  sets  forth  a  title  that  is  totally  defective  in  itself,(^)  or  if  to  an  ac- 
tion of  debt  the  defendant  pleads  not  guilty  mstead  of  nil  debet, (a)  these  cannot  be 
cured  by  a  verdict  for  the  plaintiff  in  the  first  case,  or  for  the  defendant  in  the 
tecond. 

If,  by  the  misconduct  or  inadvertence  of  the  pleaders,*  the  issue  be  joined  on 
a  fkct  totally  immaterial,  or  insufficient  to  determine  the  right,  so  that  the  court 
upon  the  finding  cannot  know  for  whom  judgment  ought  to  be  given ;  as  if,  in 
an  action  on  the  case  in  assumpsit  against  an  executor,  he  pleaas  that  he  him- 
self (instead  of  the  testator)  made  no  such  promise  :(6)  or  if,  in  an  action  of 
debt  on  bond  conditioned  to  pay  money  on  or  before  a  certain  day,  the  defendant 
pleads  pajnnent  on  the  day  :{c)  Twhich  issue,  if  found  for  the  plaintiff,  would  be 
mconclusive^  as  the  money  might  have  been  paid  before;)  in  these  cases  the 
court  will  after  verdict  award  a  repleader  quod  partes  replacitent;  unless  it  ap- 
pears from  the  whole  record  that  nothing  material  can  possibly  be  pleaded  in 
any  shape  whatsoever,  and  then  a  repleader  would  be  fhiitless.(d^)  And,  when- 
ever a  repleader  is  granted,  the  pleadings  must  begin  de  novo  at  that  stage  of 
them,  whether  it  be  the  plea,  replication,  or  rejoinder,  &c.,  wherein  there  ap- 
pears to  have  been  the  first  defect,  or  deviation  from  the  regular  course.(e) 

If  judgment  is  not  by  some  of  these  means  arrested  within  the  first  four  days 
of  the  next  term  after  the  trial,  it  is  then  to  be  entered  on  the  roll  or  record.* 
"Judgments  are  the  sentence  of  the  law,  pronounced  by  the  court  upon  the 
matter  contained  in  the  record ;  and  are  of  four  sorts.  First,  where  the  facta 
are  confessed  by  the  parties,  and  the  law  determined  by  the  court ;  as  in  case 
of  judgment  upon  demurrer:  secondly,  where  the  law  is  admitted  by  the  parties, 
^oQg-i  Ai'd  the  facts  disputed;  as  in  case  of  judgment  on  a  verdict:  thirdly, 
^  where  ^both  the  fact  and  tibe  law  arising  thereon  are  admitted  by  the 
defendant;  which  is  the  case  of  judgments  by  confession  or  default:  or,  lastly, 
where  the  plaintiff  is  convinced  that  either  fact,  or  law,  or  both,  are  insufficient 


(")  Balk.  806.  (•)  Btra.  994. 

(•)  Cro.  Elis.  77a.  (')  4  Bnrr.  801, 802. 

(*)  2  Yentr.  190l  (•)  Raym.  458.   Salk.  679. 


that  fact  therefore  was  not  the  omission  of  a  circumstance  necessary  in  the  proof:  in 
other  words,  the  verdict  in  neither  case  raises  a  presumption  that  the  fiict  omitted  was 
proved  to  the  jury.  But  an  instance  in  point  may  be  put  thus :  if  a  man  states  the  grant 
of  a  reversion,  which  csn  only  be  conveyed  by  deed,  without  alleging  it  to  have  been  by 
deed,  here  if  the  &uit  of  the  grant  be  put  in  issue  and  found  by  the  jury,  the  verdict 
covers  the  omission ;  for  without  proof  of  the  deed  the  presumption  is  that  it  could  not 
have  been  so  found. — Goleridqe. 

^  The  following  rules  have  been  laid  down  on  this  subject.  A  repleader  ought  never 
to  be  allowed  till  trial,  because  the  fault  of  the  issue  may  be  helped  after  the  verdict  by 
the  statute  of  jeofails.  2dly.  If  a  repleader  be  denied  where  it  should  be  granted,  or 
granted  where  it  should  be  denied,  it  is  error.  3dly.  The  judgment  of  repleader  is  gene-^ 
ral,  and  the  partiea  must  begin  a^ain  at  the  first  fault  which  occasioned  the  immaterial 
issue.  1  Lord  Raym.  169.  Thus,  if  the  declaration  be  ill,  and  the  bar  and  replication  are 
adso  ill,  the  parties  must  begin  de  novo  ;  but  if  the  bar  be  good  and  the  replication  ill,  at 
the  replication.  3  Keb.  664.  4thly.  No  costs  are  allowed  on  either  side.  6  T.  R.  131. 
2  B.  &  P.  376.  5thly.  That  a  repleader  cannot  be  awarded  after  a  default  at  nisi  prios ; 
to  which  may  be  added,  that  it  can  never  be  awarded  after  a  demurrer  or  writ  of  error, 
but  only  after  issue  joined,  (3  Salk.  306,)  nor  where  the  court  can  give  judgment  on  the 
whole  record,  ( WiUes,  532;)  and  it  is  not  grantable  in  favour  of  the  person  who  made  the 
first  fault  in  pleading.    Doug.  396.    See  2  Saund.  319,  b.— Chittt. 

'  If  a  verdict  is  taken  generally,  with  entire  damages,  judgment  may  be  arrested  if  any 
one  count  in  the  declaration  is  bad;  but  if  there  is  a  general  verdict  of  guilty  upon  an 
.odictment  consistinff  of  several  counts,  and  any  one  count  is  good,  that  is  hela  to  be 
lufficient.    Doug.  730. — Chittt. 
27i 
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to  support  his  action,  and  therefore  abandons  or  withdraws  his  prosecution ; 
whicn  is  the  case  in  judgments  upon  a  noii-suit  or  retraxit. 

The  judimient,  though  pronounced  or  awarded  by  the  judges,  is  not  their 
determination  or  sentence,  but  the  determination  and  sentence  of  the  law.  It 
is  the  conclusion  that  naturally  and  regularly  follows  from  the  premises  of  law 
and  fact,  which  stand  thus :  against  him,  who  hath  rode  over  my  corn,  I  may 
recover  damages  by  law :  but  A.  hath  rode  over  my  com ;  therefore  I  shall 
recover  damages  against  A.  If  the  major  proposition  be  denied,  this  is  a  de- 
murrer in  law :  if  the  minor,  it  is  then  an  issue  of  fkct :  but  if  both  be  con- 
fessed (or  determined^  to  be  right,  the  conclusion  or  judgment  of  the  court 
cannot  but  follow.  Wnich  judgment  or  conclusion  depends  not  therefore  on 
the  arbitrary  caprice  of  the  judge,  but  on  the  settled  and  invariable  principles 
of  justice.  The  judgment,  in  short,  is  the  remedy  prescribed  by  law  for  the 
redress  of  injuries;  and  the  suit  or  action  is  the  vehicle  or  means  of  adminis- 
tering it.  What  that  remedy  may  be,  is  indeed  the  result  of  deliberation  and 
study  to  point  out;  and  therefore  the  style  of  the  judgment  is,  not  that  it  is 
decreed  or  resolved  by  the  court,  for  then  the  judgment  might  appear  to  be 
their  own;  but,  "it  is  considered,"  consideratum  est  per  curiam,  that  the  plaintiff 
do  recover  his  damages,  his  debt,  his  possession,  and  the  like :  which  implies 
that  the  jud^ent  is  none  of  their  own ;  but  the  act  of  law^  pronounced  and 
declared  by  tne  court,  after  due  deliberation  and  inquiry. 

All  these  species  of  judgments  are  either  interlocutory  or  final.  Interlocutory 
judgments  are  such  as  are  given  in  the  middle  of  a  cause,  upon  some  plea,  pro- 
ceeding, or  default  which  is  only  intermediate,  and  does  not  finally  determine 
or  complete  the  suit.  Of  this  nature  are  all  judgments  for  the  plaintiff  r^ooy 
upon  pleas  in  abatement  of  the  suit  or  action :  in  '''which  it  is  considered  ^ 
by  the  court,  that  the  defendant  do  answer  over,  respondeat  ouster;  that  iti,  put 
in  a  more  substantial  plea.^/)  It  is  easy  to  observe,  that  the  judgment  here 
given  is  not  final,  but  merely  interlocutory ;  for  there  are  afterwards  ftirther 
proceedings  to  be  had,  when  the  defendant  has  put  in  a  better  answer. 

But  the  interlocutory  judgments,  most  usuaity  spoken  of,  are  those  incom- 
plete judgments,  whereby  the  right  of  the  plaintiff  is  indeed  established,  but 
the  quantum  of  damages  sustained  by  him  is  not  ascertained :  which  is  a  matter 
that  cannot  be  done  without  the  intervention  of  a  jury.  As  by  the  old  Gothic  con- 
stitution the  cause  was  not  completely  finished,  till  the  n^m6^a  or  jurors  were  called 
in  '^ad  executionem  decretorum  judicii,  ad  cestimationem  pretii,  damni  lucri,  <&c."(g) 
This  can  only  happen  where  the  plaintiff  recovers ;  for,  when  judgment  is  given 
for  the  defendant,  it  is  always  complete  as  well  as  final.  And  this  happens,  in 
the  first  place,  where  the  defendant  suffers  judgment  to  go  against  him  by  de- 
&ult,  or  nihil  dicit;  as  if  he  puts  in  no  plea  at  all  to  the  plaintiff's  declaration : 
by  confession  or  cognovit  actionem,  where  he  acknowledges  the  plaintiff's  demand 
to  be  just :  or  by  non  sum  informatus,  when  the  defendant's  attorney  declares  he 
has  no  instruction  to  say  any  thing  in  answer  to  the  plaintiff,  or  m  defence  of 
his  client ;  which  is  a  species  of  judgment  by  default.  If  these,  or  any  of  them, 
happen  in  actions  where  the  specific  thing  sued  for  is  recovered,  as  ic  actions 
of  ciebt  for  a  sum  certain,  the  judgment  is  absolutely  complete.  And  therefore 
it  is  very  usual,  in  order  to  strengthen  a  creditor's  security,  for  the  debtor  to 
execute  a  warrant  of  attorney  to  some  attorney  named  by  the  creditor,  em- 
powering him  to  confess  a  judgment  by  either  of  the  ways  just  now  mentioned 
(by  nihil  dicit,  cognomt  actionem,  or  non  sum  informatus)  in  an  action  of  debt  to 
be  brought  by  the  creditor  against  the  debtor  for  the  specific  sum  due  :*  which 

(/)2Saimd.80.  (9)Stiemho6kyd€  jttre  Oath.  I  %ci. 

*  For  the  purpose  of  preventing  frauds  upon  creditors  by  secret  warrants  of  attorney 
to  confess  judgment,  it  is  enacted,  by  statute  3  Geo.  IV.  c.  39,  enlarged  by  6  &  7  Vict.  c. 
06,  that  the  clerk  of  the  dockets  of  the  court  of  Queen's  Bench  shall  cause  a  book  in 
which  the  particulars  of  every  warrant  of  attorney  and  cognovit  actionem  shall  be  entered ; 
and  also  a  book  or  index  shall  be  kept  of  names  of  persons  to  whom  warrants  of  attorney 
are  given,  which  shall  be  open  to  inspection.  And  by  the  Bankrupt-Law  Consolidatioii 
Aot,  1849,  8.  137,  every  judge's  order  given  by  a  trader  defendant,  whereby  the  plaintiff 
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judgment,  when  confessed,  is  absolutely  complete  and  binding ;  provided  the 
^nqo-i  same  (as  is  also  required  in  all  other  indgments)  be  regularly  docquetted, 
^  that  is,  abstracted  and  entered  in  a  Dook,  ^according  to  the  directions 
of  statute  4  &  5  W.  and  M.  c.  20.'*  But,  where  damages  are  to  be  recovered,  a 
juiT  must  be  called  in  to  assess  them ;  unless  the  defendant,  to  save  charges, 
will  confess  the  whole  damages  laid  in  the  declaration :  otherwise  the  entry  of 
the  judgment  is,  '<  that  the  plaintiff  ouffht  to  recover  his  damages,  (indefinitely,) 
but,  because  the  court  know  not  what  damages  the  said  plaintiff  hath  sustained, 
therefore  the  sheriff  is  commanded,  that  by  the  oaths  of  twelve  honest  and 
lawful  men  he  inquire  into  the  said  damages,  and  return  such  inquisition  into 
court."  This  process  is  called  a  writ  of  inquiry :  in  the  execution  of  which  the 
sheriff  sits  as  judge,  and  tries  by  a  jury,  subject  to  nearly  the  same  laws  and 
conditions  as  the  trial  by  jury  at  nisi  priuSy  what  damages  the  plaintiff  hath 
really  sustained;  and  when  their  verdict  is  given,  which  must  assess  some 
damages,  the  sheriff  returns  the  inquisition,  which  is  entered  upon  the  roll  in 
manner  of  a  postea;  and  thereupon  it  is  considered,  that  the  plaintiff  do  recover 
the  exact  sum  of  the  damages  so  assessed.  In  like  manner,  when  a  demurrer 
is  determined  for  the  plaintiff  upon  an  action  wherein  damages  are  recovered, 
the  judgment  is  also  incomplete,  without  the  aid  of  a  writ  or  inquiry." 

18  authorized  to  sign  judgment  or  issue  execution,  (or  a  copy  of  this  order,)  must  be  filed 
with  the  clerk  of  the  docquets  in  the  Queen  s  Bench  within  twenty-one  days  aft«r  the 
making  of  such  order:  otherwise  judgment  signed  thereon,  or  execution  issued,  shall  be 
null  and  void.  And  by  stat.l  &  2  Vict.,  c.  110,  a  more  important  alteration  has  been  made 
in  the  same  respecting  warrants  of  attorney  and  cognovits.  By  s.  9,  after  reciting  that 
it  18  expedient  that  provision  should  be  made  for  giving  every  person  executing  such 
instruments  due  information  of  the  nature  thereof,  it  is  enacted  that  no  warrant  of  attor- 
ney or  cognovit  shall  be  of  any  force  unless  an  attorney  of  one  of  the  superior  courts 
shall  be  present  on  behalf  of  the  person  executing  it  and  shall  subscribe  his  name  as  a 
witness.  And  by  s.  10,  a  warrant  of  attorney  or  cognovit  not  formally  executed  shall  be 
invalid. — Stewart. 

^  The  judgment  must  be  re-registered  every  five  years,  in  order  to  remain  in  force 
and  preserve  its  priority  of  subsequent  judement-creditors.  1  &  2  Vict.  c.  110.  3  ft  4 
Vict.  c.  82,  8.  2.  2  Vict.  o.  11,  s.  1.  18  ft  19  Vict.  o.  15,  8.  4.  Freer  vs.  Hesse,  22  L.  F. 
Ohanc.  597. — Kxrr. 

^^  It  has  been  said  by  C.  J.  Wilmot  that  **  this  is  an  inquest  of  office  to  inform  the 
conscience  of  the  court,  who,  if  they  please,  may  themselves  assess  the  damages.''  3  Wils. 
62.  Hence  a  practice  is  now  established  in  the  courts  of  King's  Bench  and  Common 
Pleas,  in  actions  where  judgment  is  recovered  by  default  upon  a  bill  of  exchange  or  a 
promissory-note,  to  refer  it  to  the  master  or  prothonotary  to  ascertain  what  is  due  for 

rincipal,  interest,  and  costs,  whose  report  supersedes  the  necessity  of  a  writ  of  inquiry. 
T.  R.  275,  1  H.  Bla.  541.  And  this  practice  is  now  adopted  by  the  coyirt  of  exchequer. 
4  Price,  134.  See,  further,  Tidd,  8th  ed.  817,  818,  819.  In  cases  of  difficulty  and  import- 
ance, the  court  will  give  leave  to  have  the  writ  of  inquiry  executed  before  a  judge  at 
sittings  or  nisi  prius;  and  then  the  judge  acts  only  as  an  assistant  to  the  sheriff.  The 
nmnber  of  the  jurors  sworn  upon  this  inquest  need  not  be  confined  to  twelve;  for  when 
a  writ  of  inquiry  was  executed  at  the  bar  of  the  court  of  King's  Bench,  in  an  action  of 
scandalum  tnagnaium  brought  by  the  duke  of  York  (afterwards  James  the  Second)  against 
Titus  Gates,  who  had  called  him  a  traitor,  fifteen  were  sworn  upon  the  jury,  who  gave 
all  the  damages  laid  in  the  declaration, — ^viz.,  100,000/.  In  that  case  the  sherifife  of  SQd- 
dlesex  sat  in  court,  covered,  at  the  table  below  the  judges.    3  St.  Tr.  987. — Christiak. 

Before  the  8  &  9  W.  III.  c.  11,  the  penalty  in  a  bond  for  the  performance  of  covenants 
became  forfeited  upon  a  single  breach  thereof;  but  now,  by  the  8th  section  of  that 
statute,  though  the  plaintiff  is  permitted  to  enter  up  judgment  for  the  whole  penalty, 
it  can  only  stand  as  a  security  for  the  damages  actuallv  sustained.  The  plaintiff  must 
tiien  proceed  by  suggesting  breaches  on  the  roll,  of  which  it  is  usual  to  give  a  copy  to 
the  defendant,  with  notice  of  inquiry  for  the  sittings  or  assizes ;  and  the  damages  are 
assessed  upon  the  writ  in  the  usual  way  by  a  jury ;  and,  upon  payment  of  them,  exe- 
cution upon  the  judgment  entered  up  is  stayed,  the  judjorment  itself  remaining  as  a 
security  against  further  breaches.  See  Tidd,  8th  ed.  632.  This  statute  does  not  extend 
to  a  bond  conditioned  for  the  pajrment  of  a  sum  certain  at  a  day  certain,  as  a  post-obit 
bond,  (2  B.  &  C.  82,)  nor  a  common  money  bond,  (4  Anne,  o.  16,  s.  13.  1  Saund.  58,)  nor 
a  warrant  of  attorney  payable  by  instalments,  (3  Taunt.  74.  5  Taunt.  264,)  though  a  bond 
l>o  aJso  given,  (2  Taunt.  195,)  nor  \c  f  bail-bond,  (2  B.  J;  P.  446,)  nor  a  petitioning 
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Final  judgments  are  such  as  at  once  put  an  end  to  the  action  hj  declaring 
iLat  the  plaintiff  has  either  entitled  himself,  or  has  not,  to  recovei  the  remedy 
he  sues  for.  In  which  case,  if  the  judgment  be  for  the  plaintiff,  it  is  also  con 
sidered  that  the  defendant  be  either  amerced,  for  his  wilful  delay  of  justice  in 
not  immediately  obeying  the  king's  writ  by  rendering  the  plaintiff  his  due;(A) 
or  be  taken  up,  capiatur,  till  he  pays  a  fine  to  the  king  for  the  public  misdemea- 
nour which  is  coupled  with  the  private  injury  in  all  cases  of  force,(t)  of  false- 
hood in  denying  his  own  deed,(A)  or  unjustly  claiming  property  in  replevin,  or 
of  contempt  by  disobeying  the  command  of  the  king's  writ  or  the  express 
prohibition  of  any  statute.(2)  But  now  in  case  of  trespass,  ejectment,  assauft 
and  false  imprisonment,  it  is  provided,  by  the  statute  5  &  6  W.  and  M.  c.  12, 
*that  no  writ  of  capias  shall  issue  for  this  fine,  nor  any  fine  be  paid  -,  but  p  ^oqq 
the  plaintiff  shall  pay  6s,  Sd,  to  the  proper  officer,  and  be  allowed  it  ^ 
against  the  defendant  among  his  other  costs.  And  therefore  upon  such  judg- 
ments in  the  common  pleas  they  used  to  enter  that  the  fine  was  remitted;  and 
now  in  both  courts  they  take  no  notice  of  any  fine  or  capias  at  all/m)  But 
if  judgment  be  for  the  defendant,  then,  in  case  of  fraud  and  deceit  to  the 
court  or  malicious  or  vexatious  suits,  the  plaintiff  may  also  be  fined  ;(n)  but  in 
most  cases  it  is  only  considered  that  he  and  his  pledges  of  prosecuting  be 
(nominally)  amerced  for  his  false  claim,  pro  falso  clamore  suo^  and  that  the  de- 
fendant may  go  thereof  without  a  dav,  eat  inde  sine  die,  that  is,  without  anv 
further  continuance  or  adjournment ;  the  king's  writ,  commanding  his  attend- 
ance, being  now  fully  satisfied,  and  his  innocence  publicly  cleared.(o)^' 

Thus  much  for  judgments;  to  which  costs  are  a  necessary  appendage;  it 
being  now  as  weU  the  maxim  of  ours  as  of  the  civil  law  that  "  vidus  victori 
in  expensis  cmdemnandus  est:"(jp)   though   the   common   law  did    not   pro- 

(*)  8  Rep.  40,  ei.  (I)  8  Rep.  M. 

(0  8  Rep.  69.  11  Bep.  48.  6  Mod.  285.  See  Append.  No.  n.  («)Salk.54.   Ctath.800. 

14.  (•)  8  Rep.  69,  60. 

(*)  r.  N.  B.  121.  Oo.  Litt  181.  8  Rep.  60.  1  RoU.  Abr.  219.  («)  Append.  No.  ni.  1 0. 

Llll.  Sntr.  879,  a  &  Hil.  4  Ann.  roL  430.  (»)  Cod.  3, 1, 13. 

creditor's  bond.  3  East,  22.  7  T.  R.  300.  But  all  other  bonds,  either  for  payment  of 
money-by  instalments,  or  of  annuities,  or  for  the  performance  of  any  coyenants  or  a^ree- 
ments,  are  within  the  stetate.  See  8  T.  R.  126.  6  East,  550.  2  Saund.  187,  n.  (c.)  3  M. 
&  S.  156.  1  Chitty  on  PL  507,  where  the  parties  in  a  bond  agree  that  the  sum  mentioned 
to  be  paid  on  a  breach  of  any  of  its  covenants  shall  be  taken  to  be,  and  be  considered  as, 
gUpulated  damages,  the  case  is  not  then  within  the  statute,  and  the  whole  sum  becomes  at 
once  payable,  according  to  the  terms  of  the  agreement ;  for,  where  the  precise  sum  is  the 
ascertained  damage,  the  jury  are  confined  to  it.  See  4  Burr.  2225.  2  B.  A  P.  346.  1  Gamp. 
78.  2  T.  R.  32.   Holt,  Rep.  43.— Chittt. 

"  At  common  law  the  death  of  a  sole  plaintiff  or  sole  defendant  at  any  time  before  ft/ud 
judgment  abated  the  suit;  but  now,  by  17  Gar.  II.  c.  8,  where  either  party  dies  between 
verdict  and  judgment,  it  may  still  be  entered  up  within  two  terms  after  the  verdict.  This 
statute  does  not  apply  where  either  party  dies  after  tn^^r/ocu/ory  judgment  and  before  the 
return  of  the  inquiry.  4  Taunt.  884.  There  must  be  a  edre  /ados  to  revive  the  judgment 
thus  entered  up  before  execution.  1  Wils.  302.  By  the  8  &  9  W.  III.  c.  11,  the  luuta 
wnissus  in  the  statute  of  Gharles  II.  is  supplied.  It  provides  that  in  case  of  either  party 
dying  between  interlocutory  and  final  judgment  in  any  action  which  might  have  been 
maintained  by  or  against  the  personal  representative  of  the  party  dying ;  or  in  case  of 
one  or  more  of  the  plaintiffs  or  defendants  dyins,  in  an  action  the  cause  of  which  would 
l^  law  survive  to  the  survivors,  the  action  shall  not  abate  by  reason  thereof,  but,  the 
death  being  suggested  on  the  record,  the  action  shall  proceed.  The  death  of  either 
party  in  the  interval  of  hearing  and  deciding  upon  motions  in  arrest  of  judgment, 
special  verdicts,  and  the  like,  does  not  deprive  the  party  of  the  right  to  enter  up  judg- 
ment, though  the  delay  thus  occasioned  by  the  court  may  exceed  two  tei*ms  after  verdict. 
See  Tidd,  8th  ed.  966,  967,  1168,  1169.  It  has  been  held  that  if  the  party  die  after  the 
assizes  begin,  though  before  the  trial  of  the  cause,  it  is  within  the  statute,  which,  being 
remedial,  must  be  construed  favourably,  the  assizes  being  considered  but  as  one  day  in 
law.  1  Salk.  8.  7  T.  R.  31.  See  2  Ld.  Raym.  1415,  n.  But,  m  the  Gommon  Pleas,  a 
verdict  and  judgment  were  set  aside  when  the  defendant  died  the  night  before  trial  at 
the  sittings  in  term.  3  B.  A;  P.  549.  And  where  the  verdict  has  been  taken  subiect  to  a 
reference,  thfe  death  of  a  party  before  an  award  revokes  the  authority  of  the  aroitrator 
I  Marsh.  366.   2B.  &A.  394.   2  Ghitt.  R.  432.— Ghittt. 
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fbssedly  allow  sny,  the  amercement  of  the  vanquished  party  beins  his  onlj 
punishment.  The  first  statute  which  gave  costs,  eo  nomine,  to  the  demandant 
in  a  real  action  was  the  statute  of  Gloucester,  6  Edw.  I.  c.  1,  as  did  the  statute 
of  Marlberge,  52  Hen.  III.  c.  6,  to  the  defendant  in  one  particular  case,  relative 
to  wardship  in  chivalry ;  though  in  reality  costs  were  always  considered  and 
included  in  the  quantum  of  damages  in  such  actions  where  damages  are  given  : 
and  even  now  costs  for  the  plaintiff  are  always  entered  on  the  roll  as  increase  of 
damages  by  the  court.(^)  But  because  those  damages  were  frequently  inade- 
quate to  the  plaintiff's  expenses,  the  statute  of  Gloucester  orders  costs  to  be  also 
added ;  and  further  directs  that  the  same  rule  shall  hold  place  in  all  cases  where 
the  partv  is  to  recover  damages.  And  therefore;  in  such  actions  where  no 
inAQQ-i  damages  were  then  recoverable,  (as  in  quare  impedit,  in  which  ^damages 
•■  were  not  given  till  the  statute  of  Westm.  2, 18  Edw.  I.,)  no  costs  are 
now  allowed,(r)  unless  they  have  been  expresslv  given  by  some  subsequent 
statute.**  The  statute  3  Hen.  YII.  c.  10  was  the  first  which  allowed  any  costs 
on  a  writ  of  error.  But  no  costs  were  allowed  the  defendant  in  any  shape  till 
the  statutes  23  Hen.  YIII.  o.  15,  4  Jac.  I.  c.  8,  8  &  9  W.  III.  c.  11,  4  &  5  Anne, 
c.  16,  which  very  equitably  gave  the  defendant,  if  he  prevailed,  the  same  costs 
as  the  plaintiff  would  have  had  in  case  he  had  recovered.  Those  costs,  on  both 
sides,  are  taxed  and  moderated  by  the  prothonotary,  or  other  proper  officer  of 
the  court. 

The  king  (and  any  person  suing  to  his  use)(8)  shall  neither  pay  nor  recei\  o 
costs;  for,  oesides  that  he  is  not  included  under  the  general  words  of  these 
statutes,  as  it  is  his  prerogative  not  to  pay  them  to  a  subject,  so  it  is  beneath 
his  dignity  to  receive  them.^'  And  it  seems  reasonable  to  suppose  that  the 
queen-consort  participates  of  the  same  privilege ;  for  in  actions  brought  by  her 
she  was  not  at  the  common  law  obliged  to  find  pledges  of  prosecution,  nor  could 
be  amerced  in  case  there  was  judgment  against  her.(t)  In  two  other  cases  an 
exemption  also  lies  from  paying  costs.  Executors  and  administrators,  when 
Ruin^  in  the  right  of  the  deceased,  shall  pay  none  ;(u)  for  the  statute  28  Hen. 
YIII.  c.  15  doth  not  give  costs  to  the  defendants  unless  where  the  action  sup- 
poseth  the  contract  to  be  made  with,  or  the  wrong  to  be  done  to,  the  plaintiff 
himself.'*  And  paapers,  that  is,  such  as  will  swear  themselves  not  worth  five 
pounds,  are,  by  statute  11  Hen.  YII.  e.  12,  to  have  original  ^vrits  and  subpoenas 
gratis,  and  counsel  and  attorney  assigned  them  without  fee ;  and  are  excused 
from  paying  costs  when  plainti&,  by  the  statute  28  Hen.  YIII.  c.  15,  but  shall 

(ff)  Append.  No.  n.  2  4.  (•)  F.  N.  B.  101.   Co.  Utt.  188. 

M 10  Rep.  116.  (•)  Gro.  Jac  22».    lYeDtr.02. 

(•)  Stat  24  Heo.  YIIL  o.  8. 

^  Wherever  a  party  has  sustained  damage,  and  a  new  act  gives  another  than  the  com- 
mon-law remedy,  such  party  may  recover  costs  as  well  as  damages;  for  the  statute  of 
Gloucester  extends  to  give  costs  in  all  cases  where  damages  are  given  to  any  plaintiff,  in 
anv  action,  by  any  statute  after  that  parliament.    2  Inst.  289.    6  T.  R.  355.~tiHiTTr. 

^*  There  are  some  exceptions  to  the  rule  that  the  king  neither  pays  nor  receives  costs. 
Thus,  by  33  Hen.  YIII.  o.  39,  s.  54,  the  king  in  all  suits,  upon  any  obligations  or  spe- 
cialties made  to  himself  or  to  his  use,  shall  have  and  recover  his  just  debts,  costs,  and  dar 
mages,  as  other  common  persons  used  to  do.  By  the  25  Geo.  III.  c.  35,  if  the  goods  and 
chattels  are  insufficient,  (3  Price,  40,)  and  the  lands  are  sold  towards  discharging  the 
debt  due  to  the  crown  in  such  case,  "  all  costs  and  expenses  incurred  by  the  crown  in 
enforcing  the  payment  of  such  debt  are  to  be  paid.''  By  43  Geo.  III.  c.  99,  s.  41,  cosU 
ma/  be  levied  against  collectors  of  taxes  in  certcdn  cases.  See  3  Price,  280.  In  equity, 
the  attorney-general  receives  costs  where  he  is  made  a  defendant  in  respect  of  legacies 
given  to  charities,  or  in  respect  of  the  immediate  rights  of  the  crown  in  cases  of  mtes- 
tacv.    And  see  1  8.  &  S.  394. — Chittt. 

^  If  executors  sue  as  executors  for  money  paid  to  their  use  after  the  testator's  death, 
they  shall  pay  costs.  5  T.  B.  234.  Tidd,  1014.  When  executors  and  administrators  are 
defendants,  they  pay  oosts  like  other  persons.  Tidd,  8th  ed.  1016.  Or  wherever  the 
cause  of  action  arises  in  the  time  of  the  executor,  as  the  conversion  in  the  case  of  trover, 
the  executor  shall  pay  costs,  because  it  is  not  necessary  to  bring  the  action  in  the  cha- 
racter of  executor.  7  T.  R.  358.  So  an  executor  or  administrator  is  liable  to  pay  the 
oosts  of  a  non-pros.  6  T.  B.  654.  See,  in  general,  Tidd,  8th  ed.  1014. — Christian. 
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snJSer  other  punishment  at  the  discretion  of  the  judges.     Ai  d  it  was  former! j 
usual  to  give  such  paupers,  if  non-suited,  their  election  either  to  be  whipped  or 


antagonist. (v)  To  prevent  also  trifling  and  malicious  actions  for  words,  for 
assault  and  Dattery,  and  for  trespass,  it  is  enacted,  by  statutes  48  Eliz.  c.  6,^  21 
Jac.  I.  c.  16,  and  22  &  23  Car.  if.  c.  9,  §  136,  that  where  the  jury  who  try  any 
of  these  actions  shall  give  less  damages  than  40$.  the  plaintiff  shall  be  allowed 
no  more  costs  than  damages,  unless  the  judge  before  whom  the  cause  is  tried 
shall  certify  loider  his  hand  on  the  back  of  the  record  that  an  actual  battery 
(and  not  an  assault  only)  was  proved,  or  that  in  trespass  the  freehold  or  title 
of  the  land  came  chiefly  in  question.**  Also,  by  statute  4  &  5  W.  and  M.  c.  23, 
and  8  &  9  W.  III.  c.  11,  if  the  trespass  were  committed  in  hunting  or  sporting 
by  an  inferior  tradesman,  or  if  it  appear  to  be  wilfully  and  maliciously  com- 
mitted, the  plaintiff  shall  have  full  cost8,(2r)  though  his  damages  as  assessed  by 
the  jury  amount  to  less  than  405. 

After  judgment  is  entered,  execution  will  immediately  follow,  unless  the  party 
condemned  thinks  himself  unjustly  aggrieved  by  any  of  these  proceedings;  and 
then  he  has  his  remedy  to  reverse  them  by  several  writs  in  the  nature  of  ap- 
pealS;  which  we  shall  consider  in  the  succeeding  chapter. 

(«)lSid.261.    7  Mod.  114.  (»)  1  Eq.  Oa.  Abi*.  125. 

(•}  Balk.  606w  (•)  See  pegM  214, 216. 

^'  But,  as  observed  in  Tidd  Prac.  8th  ed.  94,  it  does  not  appear  that  so  disgraceful  a  pro- 
ceeding was  ever  adopted  by  inflicting  the  punishment. — Chittt. 

^^  1  Bos,  &  P.  39.  The  pauper  in  such  case  can  only  recover  as  costs  the  sums  he  is 
OiCtuaUy  out  of  pocket,  not  such  sums  as  would  have  been  so  paid  in  an  ordinary  suit  by 
any  other  plaintiff;  and  it  seems  that  he  and  his  solicitor  may  be  required  to  state  on 
t>ath  the  amount  thus  expended  in  equity.    Hullock  on  Ck)6ts,  228. — Chittt. 

^  The  43  Eliz.  c.  6  enacts  that  where  the  plaintiff  in  any  personal  action,  except  for 
any  title  or  interest  in  lands,  or  for  a  battery,  recovers  less  than  40^.,  he  shall  have  no 
more  costs  than  damages,  if  the  judge  certifies  that  the  debt  or  damages  were  under  409. 
But  if  the  judge  does  not  grant  such  a  certificate  to  the  defendant,  the  plaintiff  recovers 
full  costs.  Actions  of  trespass  vi  et  armiSt  as  for  beating  a  dog,  are  within  the  statute.  3 
T.  R.  38.  The  certificate  under  the  statute  may  be  granted  after  the  trial.  This  certifi- 
cate, it  will  be  remarked,  is  to  restrain  the  costs;  but  a  certificate  under  the  22  &  23  Car. 
II.  c.  9  is  given  in  favour  of  the  plaintiff  to  extend  them  irom  a  sum  under  40£.  to  full 
costs.  If  the  defendant  justifies  the  battery,  the  plaintiff  shall  have  full  costs  without 
the  judge's  certificate,  though  the  damages  are  under  40^.,  for  it  is  held  the  admission  of 
the  defendant  precludes  the  necessity  of  the  certificate.  But  a  justification  of  the  assault 
only  will  not  be  sufficient  for  this  purpose;  for  the  judge  must  certify  an  actual  battery. 
3  T.  R.  391.  This  certificate  also  may  be  granted  a  reasonable  time  after  the  tnaL  2 
Bar.  k  Cres.  621  &  580. 

In  declarations  for  assault  and  battery  there  is  sometimes  a  count  for  tearing  the  plain- 
tiff's clothes;  and  if  this  is  stated  as  a  substantive  injury,  and  the  jury  find  it  to  have 
been  such  and  not  to  have  happened  in  consequence  of  the  beating,  the  plaintiff  will  be 
entitled  to  full  costs,  (1  T.  R.  d56;)  unless  the  judge  should  assist  the  defendant  under 
the  43  Eliz.  c.  6.  So  in  a  trespass  upon  land,  the  carrying  away,  or  asportavit,  of  any  in- 
dependent personal  property  will  entitle  the  plaintiff  to  full  costs,  unless  the  asportation, 
as  by  digging  and  carrymg  away  turves,  is  a  mode  or  qualification  of  the  trespass  upon 
the  land.  Doug.  780.  See  these  acts  and  the  cases  upon  them  fully  collected,  Tidd,  987, 
988.  996  to  1005.— Christian. 

^*  The  account  given  of  the  43  Eliz.  c.  6  is  not  quite  correct.  That  statute  is  not  con- 
fined to  the  causes  of  action  specified  in  the  text,  (indeed,  it  specifically  excludes  one  of 
them,  battery,)  but  extends  generally  to  all  personal  actions;  and  its  object  was  to  confine 
suits  for  trifling  matters  to  inferior  courts.  It  does  not  require  a  certificate  to  give  full 
costs,  but  to  take  them  away ;  and  it  was  the  unwillingness  of  the  judges  to  interpose 
under  this  statute  which  induced  the  legislature  to  pass  the  statutes  of  James  and  Charles 
upon  a  different  system,  these  last  restraining  generally  the  costs  in  certain  cases^  unleEi 
the  judge  by  his  certificate  deemed  it  proper  to  grant  them.^]SoLBRi]>GB. 
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CHAPTER  XXV. 
OF  PROCEEDINGS  IN  THE  NATURE  OF  APPEAUS. 


*4021        *P»ocEEDiNa8,  in  the  nature  of  appeals  fVom  the  proceedings  of  the 
-■    kind's  courts  of  law,  are  of  various  kinds:  according  to  the  subject* 
matter  in  wnich  they  are  concerned.    They  are  principally  four. 

I.  A  writ  of  attaint:^  which  lieth  to  inquire  whether  a  jury  of  twelve  men  gave 
a  false  verdict  \(a)  that  so  the  judgment  following  thereupon  may  be  reverued : 
and  this  must  be  brought  in  the  lifetime  of  him  for  whom  the  verdict  was  given ; 
and  of  two  at  least  of  the  jurors  who  gave  it.  This  lay  at  the  common  law 
only  upon  writs  of  assize;  and  seems  to  have  been  coeval  with  that  institution 
by  King  Henry  II.,  at  the  instance  of  his  chief  justice  Glanvil :  being  probably 
meant  as  a  check  upon  the  vast  power  then  reposed  in  the  recognitors  of  assize, 
of  finding  a  verdict  according  to  their  own  personal  knowledge,  without  the 
*4031  ^x&^^Q^^^<>^  o^  witnesses.  And  even  here  it  extended  no  further  than 
J  to  such  instances  *where  the  issue  was  joined  upon  the  very  point  of 
assize,  (the  heirship,  disseisin,  &c.,)  and  not  on  any  collateral  matter ;  as  villen- 
age,  bastardy,  or  any  other  disputed  fact.  .  In  these  cases  the  assize  was  said  to 
be  turned  into  an  inquest  or  a  jury^  {assisa  vertitur  in  juratum^)  or  that  the  assize 
should  be  taken  in  modum  juratce  et  non  in  modum  assis^e;  that  is,  that  the  issue 
should  be  tried  bv  a  common  jury  or  inquest,  and  not  by  recognitors  of  assize  :(b) 
and  then  I  apprehend  that  no  attaint  lay  against  the  inquest  or  jury  that  deter- 
mined such  collateral  isBue.(^)  Neither  do  I  find  any  mention  made  by  our 
antient  writers,  of  such  a  process  obtaining  after  the  trial  by  inquest  or  jury, 
in  the  old  Norman  or  feodal  actions  prosecuted  by  writ  of  entry.  Nor  did  any 
attaint  lie  in  trespass,  debt,  or  other  action  personal,  by  the  old  common  law: 
because  those  were  always  determined  by  common  inquests  or  juries.((f)  At 
length  the  statute  of  Westm.  1,  3  Edw.  I.  c.  88,  allowed  an  attaint  to  be  sued 
upon  inquests,  as  well  as  assizes,  which  were  taken  upon  any  plea  of  land  or  of 
freehold.  But  this  was  at  the  king's  discretion,  and  is  so  understood  by  the 
author  of  Fleta,(6)  a  writer  contemporary  with  the  statute ;  though  Sir  Edward 
.Coke(/)  seems  to  hold  a  different  opinion.  Other  subsequent  statutes(^)  intro- 
duced the  same  remedy  in  all  pleas  of  trespass,  and  the  statute  34  Edw.  III.  c.  7 
extended  it  to  aU  pleas  whatsoever,  personal  as  well  as  real ;  except  only  the 
writ  of  right,  in  such  cases  where  the  mise  or  issue  is  joined  on  the  mere  right, 
and  Dot  on  any  collateral  question.  For  though  the  attaint  seems  to  have  been 
generally  allowed  in  the  reign  of  Henry  the  Second,(A)  at  the  first  introduction 
of  the  grand  assize,  (which  at  that  time  might  consist  of  onlv  twelve  recognitors, 
*404 1  ^^  ^^^^  ^^^^  were  all  unanimous,)  yet  subsequent  ^authorities  have  holden 
•1  that  no  attaint  lies  on  a  false  verdict  given  upon  the  mere  right,  either 
at  common  law  or  by  statute ;  because  that  is  determined  by  the  grand  assize, 
appealed  to  bv  the  party  himself,  and  now  consisting  of  sixteen  juror8.(e) 

The  jury  who  are  to  try  this  false  verdict  must  be  twenty-four,  and  are  called 
the  grand  jury  j  for  the  law  wills  not  that  the  oath  of  one  jury  of  twelve  men 
should  be  attainted  or  set  aside  by  an  equal  number,  nor  by  less  indeed  than 
double  the  former.(/:)  K  the  matter  in  dispute  be  of  forty  pounds'  value  in  per- 
sonals, or  of  forty  shillings  a  year  in  lands  and  tenements,  then,  by  statute  15 
Hen.  YI.  c.  5,  each  grand  juror  must  have  freehold  to  the  annual  value  of  twenty 
pounds.  And  he  that  brings  the  attaint  can  give  no  other  evidence  to  the 
grand  jury,  than  what  was  originally  given  to  the  petit.    For  as  their  verdict 


(•)  FiDch,  Lb  484.  U)i  Tnit. 

?»}  Bract.  {. 4,  (r.  1,  e. 84,  U%  8,  4;  fr.  8, c  17;  <r.  6,  e. 4»         (#)  SUt.  1 
11,2.   Flet.  L  by  0.22,1$.   Go.  Bntr.  61,  b.   Booth,  218.         III.  c.  8. 
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Edw.  in.  tt  1,  c  e.   6  Kdw.  HL  0. 7.   SSSdw 


0  .  .. 

(•)  Bract.  4, 1, 34,  3.   tlet.  ibid.  (*)  8«e  pagtt  889. 

m  Year-book,  28  £dw.  lU,  15,  17.  Au.  pi.  16.    Plet  6,         (<)  Bract  290.    Flet.  6,  22, 7.    Britt  842,  b.    12  Hen.  TL 

e,  10.  6  Bro.  Abr.  Ut.  cMeint,  42.   1  RoU.  Abr.  289. 

(«)£.  6,0.22,1}  8, 10.  (*)Bracti.4^(r.6,e.4,{l.   Flat.  1. 6,  c  22,  {  T. 

1  Abolished,  by  stat  6  Geo.  IV.  c.  60,  ioUe. 
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IB  now  trying,  and  the  qaestion  is,  whether  or  no  they  did  right  upon  the  evi- 
donee  that  appeared  to  them,  the  law  adjudged  it  the  highest  absurdity  to  pro- 
duce any  subsequent  proof  upon  such  trial,  and  to  condemn  the  prior  jurisdiction 
for  liot  believing  evidence  which  they  never  knew.  But  those  against  whom  it 
is  brought  are  allowed,  in  affirmance  of  the  first  verdict,  to  produce  new  mat- 
ter ;(0  because  the  petit  jury  may  have  formed  tteir  verdict  upon  evidence  of 
their  own  knowledge,  which  never  appeared  in  court.  If  the  grand  jury  found 
the  verdict  a  false  one,  the  judgment  oy  the  common  law  was,  that  the  jurors 
should  lose  their  liberam  legem  and  become  forever  infamous ;  should  forfeit  their 
goods  and  the  profits  of  their  lands;  should  themselves  be  imprisoned,  and  theii 
wives  and  children  thrown  out  of  doors;  should  have  their  houses  razed,  their 
trees  extirpated,  and  their  meadows  ploughed:  and  that  the  plaintiff  should  bo  / 
restored  to  all  that  he  lost  by  reason  of  the  unjust  verdict.  But  as  the  severity  / 
of  this  punishment  had  its  usual  effect,  in  preventing  the  law  from  beine  r*405 y 
executed,  therefore  by  the  *statute  11  Hen.  VII.  c.  24,  revived  by  23  ^ 
Hen.  YIII.  c.  3,  and  made  perpetual  by  13  Eliz.  c.  25,  an  attaint  is  allowed  to 
be  brought  after  the  death  of  the  party,  and  a  more  moderate  punishment  was 
inflicted  upon  attainted  jurors ;  viz.,  perpetual  infamy,  and,  if  the  dause  of  action 
were  above  40i.  value,  a  forfeiture  or  20L  apiece  by  the  jurors,  or,  if  under  40/., 
then  bL  apiece :  to  be  divided  between  the  King  and  the  party  injured.  So  that 
a  man  may  now  bring  an  attaint  either  upon  the  statute  or  at  common  law,  at 
his  election  ;(7n)  and  in  both  of  them  may  reverse  the  former  judgment.  But 
the  practice  of  setting  aside  verdicts  upon  motion,  and  granting  neio  trials,  has 
so  superseded  the  use  of  both  sorts  of  attaints,  that  I  have  observed  very  few 
ijdbtances  of  an  attaint  in  our  books  later  than  the  sixteenth  century.(n)  By 
the  old  Gothic  constitution,  indeed,  no  certificate  of  a  judge  was  allowed,  in 
matters  of  evidence,  to  countervail  the  oath  of  the  jury ;  but  their  verdict, 
however  erroneous,  was  absolutely  final  and  -conclusive.  Yet  there  was  a  pro- 
ceeding from  whence  our  attaint  may  be  derived. — If,  upon  a  lawful  trial  before 
a  superior  tribunal,  the  jury  were  found  to  have  given  a  false  verdict,  they  were 
finea,  and  rendered  infamous  for  the  future. (o) 

II.  The  writ  of  deceit,  or  action  on  the  case  in  nature  of  it,  may  be  brought 
in  the  court  of  common  pleas,  to  reverse  a  judgment  there  had  by  fraud  or  col- 
lusion in  a  real  action,  whereby  lands  and  tenements  have  been  recovered  to  the 
prejudice  of  him  that  hath  right.'  But  of  this  enough  hath  been  observed  in  a 
foi'mer  chapter.  (;))• 

III.  An  audita  querela^  is  where  a  defendant,  against  whom  judgment  is 
recovered,  and  who  is  therefore  in  danger  of  execution,  *or  perhaps  r«4Qft 
actually  in  execution,  may  be  relieved  upon  ^ood  matter  of  discharge,  ^ 
which  has  happened  since  the  judgment :  as  if  the  plaintiff  hath  given  him  a 
general  release ;  or  if  the  defendant  hath  paid  the  debt  to  the  plaintiff  without 
procuring  satisfaction  to  be  entered  on  the  record.  In  these  and  the  like  cases, 
wherein  the  defendant  hath  good  matter  to  plead,  but  hath  had  no  opportunity 
of  pleading  it,  (either  at  the  beginning  of  the  suit,  or  puis  darrein  continuance^ 
which,  as  was  shown  in  a  former  chapter,(fl')  must  always  be  before  judgment,) 
an  audita  querela  lies,  in  the  nature  oi  a  bill  in  equity,  to  be  relieved  agamst  the 
oppression  of  the  plaintiff.    It  is  a  writ  directed  to  the  court,  stating  that  the 

(I)  Finch,  L.  486.  taniMr  in  honUj  de  emUro  perjuri  €t  intatabiUt,'*  Stisrnh.  d» 

(*)3  loot.  164.  JvreGnlh.Ulje,i. 

(•)  Oro.  £318. 809.   CnxJafO.00.  (P)  See  page  166. 

<•)  **  Si  tanun  emdenti  atytanento  fa,ltuM  Juraue  oonvin-  (ff)  See  page  SIO. 
•anter  (<d  quod  nqxn'tM  judicium  eogttotcen  debet)  ««2e- 

I 

*  The  writ  has  been  abolished,  by  3  &  4  W.  IV.  c.  27,  s.  36. — Stewart. 

'  By  Stat.  9  Geo.  IV.  c.  14,  s.  6,  no  action  shall  be  brought  whereby  to  charge  an 
person  upon  or  by  reason  of  any  representation  or  assurance  made  or  given  concerning 
or  relating  to  the  character,  conduct,  credit,  liability,  trade  or  dealings  of  any  other 
person,  to  the  intent  or  purpose  that  such  other  person  may  obtain  credit,  money,  or 
goods,  unless  such  representation  or  assurance  be  made  in  writing  signed  by  the  party 
to  be  charged  therewith.    Statute  not  to  take  effect  till  the  Ist  of  January,  1829. — 

CaiTTT. 
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COD  plaint  of  the  defendant  hath  been  heard;  audita  querela  deftnaentis,  and  then, 
setting  out  the  matter  of  the  complaint,  it  at  length  enjoins  the  court  to  cali 
the  parties  before  them,  and,  having  heard  their  allegations  and  proofs,  to  cause 
justice  to  be  done  between  them.(r)  It  also  lies  for  bail,  when  judgment  is  ob- 
tained against  them  by  scire  Jada^  to  answer  the  debt  of  their  principal,  and  it 
happens  afterwards  that  the  original  judgment  against  their  principal  is  re- 
versed :  for  here  the  bail,  after  judgment  had  against  them,  have  no  opportunity 
to  plead  this  special  matter^  and  therefore  they  shall  have  redress  oy  audita 
querela  ;{s)  which  is  a  writ  of  a  most  remedial  nature,  and  seems  to  have  been 
invented  test  in  any  case  there  should  be  an  oppressive  defect  of  justice,  where 
a  party  who  hath  a  good  defence  is  too  late  to  make  it  in  the  ordinary  forms  of 
law.  But  the  indulgence  now  shown  by  the  courts  in  granting  a  summary 
relief  upon  motion,  in  cases  of  such  evident  oppression,(^)  has  almost  ren- 
dered useless  the  writ  of  audita  querela,  and  driven  it  quite  out  of  practice.* 

IV.  But,  fourthly,  the  principal  method  of  redress  for  erroneous  judgments 
in  the  king's  court  of  record  is  by  v>rit  of  error  to  some  superior  court  of 
uppeaL 

♦407 1  *"^  ^^*  ^^  error(u)  lies  for  some  supposed  mistake  in  the  proceedings  of 
J  a  court  of  record;  for  to  amend  errors  m  a  base  court,  not  of  record,  a  writ 
of  false  judgment  lies.(t;)  The  writ  of  error  only  lies  upon  matter  of  law  arising 
upon  the  face  of  the  proceedings ;  so  that  no  evidence  is  required  to  substan 
tiate  or  support  it;  there  being  no  method  of  reversing  an  error  in  the  determi 
nation  of  facts,  but  by  an  attaint,  or  a  new  trial,  to  correct  the  mistakes  oi 
the  former  verdict.*  . 

(•')Flucli,L.488.  r.N.B.102.  (•)  Append.  No.  m.  1 6w 

(•)  1  KoU.  Abr.  SOB.  (•)  Finch,  L.  484. 

(«)  Lord  Buyin.  489. 

*Ch.  J.  £yre  says,  "I  take  it  to  be  the  modern  practice  to  interpose  in  a  summary 
way,  in  all  cases  where  the  party  would  be  entitled  to  relief  on  an  audita  querela"  1  Bos. 
&  Pul.  428.  In  general  the  courts  will  not  put  the  defendant  to  the  trouble  and  expense 
of  an  audita  querda,  but  will  relieve  him  in  a  summary  way  On  motion,  (4  Burr.  2287 ;)  but 
where  the  ground  of  his  relief  is  a  release,  when  there  is  some  doubt  about  the  execution, 
or  some  matter  of  fact  which  cannot  be  clearly  ascertained  by  affidavit,  and  therefore 

E roper  to  be  tried,  the  court  has  driven  the  defendant  to  his  audita  querela,  1  Salk.  93, 
64.  1  Ld.  Raym.  439.  12  Mod.  240.  2  Ld.  Raym.  1295.  2  Stra.  1198.  See  also  5  Taunt. 
561.  2  Marsh.  37.  And,  indeed,  the  indulgence  which  of  late  has  been  shown  by  courts 
of  law  in  granting  summary  relief  upon  motion  in  most  cases  of  evident  oppression,  for 
which  the  only  remedv  was  formerly  by  audita  querela,  has  occasioned  this  remedy  now  to 
be  very  rarely  resorted  to.  An  audka  querela  may  be  brought  in  the  same  court  m  which 
the  record  on  which  it  is  founded  remains,  or  returnable  in  the  same  court ;  and  yet  the 
defendant  may  have  an  audiia  querela  out  of  chancery,  returnable  in  the  Common  Fleas 
or  King's  Bench ;  and  so  it  is  sometimes  judicial,  sometimes  original.  ^^F.  N.  B.  239,  240, 
b.,  7th  ed.  An  audita  querela  is  no  eupereedea$,  and  therefore  execution  may  be  taken  out, 
unless  a  euperaedeas  be  sued  forth ;  and  if  an  aucUta  queixla  be  founded  on  a  deed,  it  must 
be  proved  in  court  before  a  supersedeas  shall  be  eranted.  1  Salk.  92.  1  Sid.  351.  But  an 
aucUta  querela  was  lately  broueht  in  the  case  of  Nathan  vs.  Giles,  (7  Taunt.  557.  1  Marsh. 
226,  S.  C. ;)  and  it  was  there  held  that  a  writ  of  audUa  querela  need  not  be  moved  for,  but 
is  a  proceeding  of  common  right  and  ex  debUo  jusHcia.  However,  the  supersedeas  founded 
thereon  must  be  moved  for.  If  the  plaintiff  be  non-suited,  he  may  have  a  new  audita 
querela,  but  he  shall  not  have  a  supersedeas,  F.  N.  B.  104,  o.,  9th  ed.  In  Nathan  vs,  Giles, 
the  court  declared  their  opinion  that  there  can  be  no  motion  in  arrest  of  judgment  on 
an  audiia  querela.    2  Saund.  148,  a.,  f. — Chittt. 

*  A  writ  of  error  lies  for  some  error  or  defect  in' substance  that  is  not  aided,  amendable, 
or  cured  at  common  law  or  by  some  of  the  statutes  of  jeofails.  And  it  lies  to  the  same 
court  in  which  the  judgment  was  given,  if  it  be  erroneous  in  matter  of  fact  only ;  for 
en  or  in  fact  is  not  the  error  of  the  judges,  and  reversing  it  is  not  raversing  their  own 
judgment :  as  where  an  in&nt  appeared  by  attorney  instead  of  guardian,  or  the  plaintiff 
or  defendant  at  the  time  of  commencing  the  suit  was  a  married  woman.  If  a  judgment 
in  the  King's  Bench  be  erroneous  in  matter  of  foci  only,  and  not  in  point  of  law,  it  may 
be  reversed  in  the  same  court  by  writ  of  error  coram  nobis,  or  qtue  coram  nobis  resident,  ao 
called  ft*om  its  being  founded  on  the  record  and  process,  which  are  stated  in  the  writ  to 
remain  in  the  court  of  the  lord  the  king,  before  the  king  himself.  But  if  the  error  be  in 
the  judgment  itsdf,  and  not  in  the  process,  a  writ  of  error  does  not  lie  in  the  same  court 
S82 
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Formerlj,  the  suitors  were  much  perplexed  by  writs  of  error  brought  upon 
very  slight  and  trivial  grounds,  as  mis-spellings  and  other  mistakes  of  the 
clerks,  ail  which  might  be  amended  at  the  common  law,  while  all  the  proceedings 
were  in  paper ^(w)  for  they  were  then  considered  as  only  in  fieri,  and  therefore 
subject  to  the  control  of  the  courts.  But,  when  once  the  record  was  made  up, 
it  was  formerly  held  that  by  the  common  law  no  amendment  could  be  ponuitted, 
unless  within  the  very  terms  in  which  the  judicial  act  so  recorded  was  done  : 
for  during  the  term  the  record  is  in  the  breast  of  the  court,  but  a^rwards  it 
admitted  of  no  alteration. (x)  But  now  the  courts  are  become  more  liberal, 
and,  where  justice  requires  it,  will  allow  of  amendments  at  any  time  while  the 
suit  is  depending,  notwithstanding  the  record  be  made-up,  and  the  term  be 
past.  For  they  at  present  consider  the  proceedings  as  in  fieri,  till  judgment  is 
jriven;  and  therefore,  that  till  then  they  have  power  to  permit  amendments 
by  the  common  law ;  but  when  judgment  is  once  ^ven  and  enrolled,  no  amend- 
ment is  permitted  in  any  subsequent  term.(y)  Mistakes  are  also  effectually 
helped  by  the  statutes  of  amendment  and  jeofails :  so  called  because  when  a 
pleudef  perceives  any  slip  in  the  form  of  his  proceedings  and  acknowledges 
such  error,  (jeofaile^  he  is  at  liberty  by  those  statutes  to  amend  it^  which 
amendment  is  seldom  actually  made,  out  the  benefit  of  the  *acts  is  at-  r*4AQ 
tained  by  the  court's  overlooking  the  exception.(^)  These  statutes  are  ^ 
many  in  number,  and  the  provisions  in  them  too  minute  to  be  here  taken  notice 
of  otherwise  than  by  referring  to  the  statutes  themselves  ;(a)  by  which  all 
trifling  exceptions  are  so  thoroughly  guarded  against  that  writs  of  error  cannot 
now  be  maintained  but  for  some  material  mistake  assigned.* 

This  is  at  present  the  general  doctrine  of  amendments;  and  its  rise  and  history 
are  somewhat  curious.  In  the  early  ages  of  our  jurisprudence,  when  all  plead- 
ings were  ore  tentts,  if  a  slip  was  perceived  and  objected  to  by  the  opposite  party 
or  the  court,  the  pleader  instantly  acknowledged  his  error  and  rectined  his  plea; 
which  gave  occasion  to  that  length  of  dialogue  reported  in  the  ancient  year-books. 
So  liberal  were  then  the  sentiments  of  the  crown  as  well  as  the  judges,  that  in 
the  statute  of  Wales,  made  at  Eothelan,  12  Edw.  I.,  the  pleadings  ate  dii'ected 

(•)  4  Burr.  1000.  (•)  Stat.  14  Edw.  HI.  c  e.    B  Hen.  Y.  e.  4.    4  Hon.  VI.  o. 

*  (•)  Go.  LUt.  260.  8.  8  Hen.  TI.  g.  12  and  16.  82  Hen.  VIU,  o.  80.    18  Slis.  e. 

(V)  Stat.  11  Hen.  IV.  0. 8.  14.  2lJac.  I.  c.  13.  16  A  17  Car.  II.  o.  8,  (etyled  in  1  Ventr. 

(•)  Stn.  1011.  100  an  omnipotent  act)   4  A  6  Anne,  o.  10.    9  Anne,  o.  80. 

6  Geo.  1. 0. 13. 

upon  such  judgment.  1  Roll.  Abr.  746.  In  the  Common  Fleas,  the  record  and  proceae 
being  stated  to  remain  before  the  king's  justices,  the  writ  is  called  a  writ  of  error  coram 
vobisj  or  qua  coram  volns  resident.  On  a  judgment  asainst  several  parties,  the  writ  of  error 
must  be  brought  in  all  their  names,  (6  Ck>.  25.  3  Mod.  134.  5  ib.  16.  1  Ld.  Kaym.  244. 
2  ib.  1532.  3  Burr.  1792.  2  T.  R.  737 ;)  but  if  one  or  more  die,  the  survivors  may  hiring 
the  writ  of  error,  (Palm.  151.  1  Stra.  234 ;)  or  if  it  be  brought  in  the  names  of  several^ 
and  one  or  more  refuse  to  appear  and  assign  errors,  they  must  be  summoned  and  severed, 
and  then  .the  rest  may  proceed  alone.  Yelv.  4.  Cro.  £liz.  892.  6  Mod.  40.  1  Stra.  234. 
CSa.  temp.  Hardw.  135,  136. — Ghittt. 

But  this  writ  cannot  be  brought  after  twentv  years,  unless  in  case  of  personal  disability 
from  infancy,  coverture,  persons  of  unsound  mind,  prisoners,  or  beyond  seas ;  these 
respectively  ceasing,  the  writ  must  be  brought  within  nve  years  afterwards.  See  stat.  10 
&  11 W.  IIIA  14.— Chittv. 

*  And  now,  by  stat.  9  Geo.  IV.  c.  15,  every  court  of  record  holding  plea  in  civil  actions, 
any  judge  sitting  at  nisi  prius,  and  any  court  of  oyer  and  terminer  and  general  gaol- 
delivery  in  England,  &c.  and  Ireland,  if  any  such  court  or  judge  shall  see  fit  to  do  so, 
may  cause  the  record  on  which  any  trial  may  be  pending  before  any  such  judge  or  court, 
in  any  civil  action,  or  in  any  indictment  or  information  for  any  misdemeanour,  when 
any  variance  shall  appear  between  any  matter  in  writing  or  in  print  produced  in  evi- 
dence, and  the  recital  or  setting  forth  thereof  upon  the  record,  wherein  the  trial  is 
pending,  to  be  forthwith  amended  in  such  particular  by  some  officer  of  the  court>  on 
payment  of  such  costs,  if  any,  to  the  other  party  as  such  judge  or  court  shall  think 
reasonable,  and  thereupon  the  trial  shall  proceed  as  if  no  such  variance  had  appeared ; 
and  in  case  such  trial  shall  be  had  at  nisi  prius,  the  order  for  the  amendment  shall  be 
endorsed  on  the  postca,  and  returned  together  with  the  record;  and  thereupon  the 
papers,  rolls,  and  other  records  of  the  court  from  which  such  record  issued  shall  be 
awaraed  accordmgly. — Ghittt. 
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to  Ik»  carried  on  in  that  principality,  ''sine  calumpnia  verborumy  non  observata  Ula 
dura  consuetudine,  qui  cadit  a  syllaJba  cadit  a  tota  causa"  The  judgments  were 
entered  up  immediately  hy  the  clerks  and  officers  of  the  court ;  and  if  any  mis- 
entry  was  made,  it  was  rectified  by  the  minutes,  or  by  the  remembrance  of  the 
court  itself. 

When  the  treatise  by  Britton  was  published,  in  the  name  and  by  authority  of 
the  king,  (probably  about  the  18  Edw.  I.,  because  the  last  statutes  therein  r^ 
ferred  to  are  those  of  Winchester  and  Westminster  the  second,)  a  check  seems 
intended  to  be  given  to  the  unwarrantable  practices  of  some  judges,  who  had 
made  false  entries  on  the  rolls  to  cover  their  own  misbehaviour,  and  had  taken 
upon  them  by  amendments  and  rasures  to  falsify  their  own  records.  The  king 
*40d1  ^^^^^^^^^  decfare8,(6)  that  '^although  we  have  granted  to  our  justices  to 
•J  *make  record  of  pleas  pleaded  betbre  them,  yet  we  will  not  that  their 
own  record  shall  be  a  warranty  for  their  own  wrong,  nor  that  they  may  rase 
their  rolls,  nor  amend  them,  nor  record  them  contrary  to  their  original  enrol- 
ment.'' The  whole  of  which,  taken  together,  amounts  to  this,  that  a  record 
surreptitiously  or  erroneously  made  up,  to  stifle  or  pervert  the  truth,  should  not 
be  a  sanction  for  error ;  and  that  a  record,  originally  made  up  according  to  the 
truth  of  the  case,  should  not  afterwards  by  any  private  rasure  or  amendment  be 
altered  to  any  sinister  purpose. 

But  when  afterwards  king  Edward,  on  his  return  from  his  French  dominions 
in  the  seventeenth  year  of  his  reign,  after  upwards  of  three  years'  absence,  found 
it  necessary  (or  convenient,  in  order  to  replenish  his  exchequer)  to  prosecute  his 
judges  for  their  corruption  and  other  mal-practices,  the  perversion  of  judgments 
and  other  manifold  errors,^^;)  occasioned  by  their  erasing  and  altering  records, 
were  among  the  causes  assigned  for  the  heavy  punishments  inflicted  upon  almost 
all  the  king^s  justices,  even  the  most  able  and  upright.((2)  The  severity  of  which 
*4101  Proceedings  seems  to  have  alarmed  the  ^succeeding  judges,  that  through 
^  a  fear  of  being  said  to  do  wrong,  they  hesitated  at  doing  what  was  right. 
As  it  was  so  hazardous  to  alter  a  record  duly  made  up,  even  fVom  compassionate 
motives,  (as  happened  in  Hengham's  case,  which  in  strictness  was  certainly  inde 
fensible,)  they  resolved  not  to  touch  a  record  any  more ;  but  held  that  even  pal 
pable  errors,  when  enrolled  and  the  term  at  an  end,  were  too  sacred  to  be  rec- 
tified or  called  in  question :  and,  because  Britton  had  forbidden  all  criminal  and 
clandestine  alterations,  to  make  a  record  speak  a  falsity,  they  conceived  that 
they  might  not  judicially  and  publicly  amend  it,  to  make  it  agreeable  to  truth. 
In  Edward  the  Third's  time,  indeed,  they  once  ventured  (upon  the  certificate  of 
the  justice  in  eyre)  to  estreat  a  larger  fine  than  had  been  recorded  by  the  clerk 
of  the  court  below ;(«)  but  instead  of  amending  the  clerk's  erroneous  record,  they 
made  a  second  enrolment  of  what  the  justice  had  declared  are  tenus;  and  left  it 
to  be  settled  by  posterity  in  which  of  the  two  rolls  that  absolute  verity  resides 
which  every  record  is  said  to  import  in  itself.(/)    And,  in  the  reign  of  Eichard 


(*)  Brit.  0rMm.  %  S.  ohlefjoattoe.    And  eerteiiily  Ut  oflbnoe  ^irluttovier  It  mm) 

(•)  Judiaa  perverterwiU,  ei  in  aiUt  emmeninL    lUtth.  was  nothing  Tery  fttrocions  or  dlflgracefiu ;  fin-  tboagh  n- 

V^Mt  A.».  1289.  mored  from  the  King*!  Bench  at  this  time,  (tocether  with 

(rf)  Among  the  other  jndgMi  Sir  tMpt.  Hengfaem,  dbiet-  the  rest  of  the  JndgeiJ  we  And  him,  aboat  eleTen  jesra 

Joetloe  of  the  King's  Bench,  is  said  to  hare  been  fined  7000  afterwards,  one  of  the  Jnstloes  in  eyre  for  the  general  pei^ 

marks;  Sir  Adam  Stmtton,  chief-baron  of  the  exchequer,  ambolatlon  of  the  fi>rest,  (Rat.  peran^fuL  /i>ruL  tn  tirri 

84,000  marks;  and  Thomas  Wavland,  dilefjiistloe  of  tlie  Lemd^  29  Kdw,  I.  m.  8,}  and  the  next  year  made  chlefjwtios 

Common  Pleas,  to  have  been  attainted  of  felony,  and  to  haye  of  the  Common  Pleas.  (BtL  20  Kdw.  I.  m.  7.  Dngd.  Chram, 

atttnred  the  realm,  with  a  forfeiture  of  all  bis  estates :  the  Ser.  82,)  in  which  office  he  continued  till  his  death,  in  2  Kdw. 

whole  amount  of  the  forfeitures  being  upwards  of  100^000  II.    ClatM.  I  Bdw.  II.  m.  10.    Fiat,  2  Kdw.  II.  p.  1,  m.  9. 

marks,  or  70/MX>  pounds,  (8  Pryn.  Heo.  401,  408.)->an  in-  Dugd.84.   Belden,  pref.  to  Hengham.    There  is  aa  appeodix 

credible  sum  in  those  days,  before  paper  credit  was  in  use,  to  this  tradltton.  remembered  by  Justice  Sonthcote  in  the 

and  when  the  annual  salary  of  a  chiel^ustice  was  only  sixty  reign  of  queen  £liicabelh«  (8  Inst.  72.  4  Inst  2&6,)  that  with 

marks.    Clatu,  6  Edm.  L  m.  0.  Bugd.  Chren.  Ser.  20.    The  this  fine  of  chief^ustioe  Hengham  a  doek-house  was  buUt  at 

charge  against  Sir  Rali^  Uengham  (a  rerj  learned  Judges  W<«tmlnster,  and  fumished  with  a  clock,  to  be  heard  inte 

to  whom  we  are  obliged  for  two  excellent  treatises  of  prao-  Westminster  hall.    Upon  which  story  I  shall  only  remaik 

tloe)  was  only,  according  to  a  tradition  that  was  current  in  that  (whaterer  early  instances  may  be  found  of  the  privata 

RleuMTd  the  Thinl's  time,  (Tear4>ook,  M.  2  Kic.  III.  10,)  his  exertion  of  mechanical  genius  in  constructing  honriogieal 

altering,  out  of  mere  oompasMlon,  a  flue  which  was  set  upon  madiiues)  olocks  came  not  into  common  use  till  a  huiund 

a  Tery  poor  man  from  l&rTid.  to  fit.  8d.,  for  which  he  was  years  afterwards,  about  the  end  of  the  fourteenth  centniy. 

Sued  HOO  marfcs^—a  more  probable  sum  than  7000.    It  Is  Eneydapedit,  tit.  HoHagtt  ^  Rjn^  ^^*^  MO.     Derliamli 

true  the  book  calls  the  judge  so  punished  J^Aoin,  and  not  Artit  Clock  maker.  91. 

Hengham, ;  but  I  find  no  .kKlge  of  the  name  of  Ingham,  in  (•)  1  HaL  P.  a  047. 

Dni^ale's  Series  wl  Sir  Kdward  Coke  (4  Inst.  OU)  and  Sir  (/)  1  Leon.  188.   Go.  Lift  117.    Bee  page  3tL 
yatthev  Hale  (IPC  040)  understand  it  to  have  been  the 
3S4 
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the  Second,  there  are  iii8tanceB(^)  of  their  refusing  to  amend  the  most  palpable 
errors  and  mis-entries,  unless  by  the  authority  of  parliament. 

To  this  real  suUenness,  but  anected  timidity,  of  tne  judges,  such  a  narrowness 
of  thinking  ^as  added,  that  every  slip  (even  of  a  syllable  or  letter)(A)  was  now 
hold  to  be  fa^al  to  the  *pleader,  and  overturned  his  client's  cause.(0  If  rutAn 
they  Qurst  not,  or  would  not,  set  right  mere  formal  mistakes  at  anv  time,  ^ 
upon  equitable  terms  and  conditions,  they  at  least  should  have  held,  that  trifling 
objections  were  at  all  times  inadmissible,  and  that  more  solid  exceptions  in 
point  of  form  came  too  late  when  the  merits  had  been  tried.  They  might, 
through  a  decent  degree  of  tenderness,  have  excused  themselves  from  amending 
in  criminal,  and  especially  in  capital,  cases.  They  needed  not  have  granted  an 
amendment,  where  it  would  work  an  injustice  to  either  party;  or  where  he  could 
not  be  put  in  as  good  a  condition  as  if  his  adversary  had  made  no  mistake.  And, 
if  it  was  feared  that  an  amendment  after  trial  might  subject  the  jury  to  an  at- 
taint, how  easy  was  it  to  make  waiving  the  attaint  the  condition  of  allowing 
the  amendment  1  And  yet  these  were  among  the  absurd  reasons  alleged  for 
never  suffering  amendments  at  all !(/:) 

The  precedents  then  set'^^were  afterwards  most  religiously  followed,(Z)  to  the 
great  obstruction  of  justice,  and  ruin  of  the  suitors :  who  have  formerly  suffered 
as  much  by  this  scrupulous  obstinacy  and  literal  strictness  of  the  courts,  as  they 
could  have  done  even  by  their  iniquity.  After  verdicts  and  judgments  upon  the 
merits,  they  were  frequently  reversed  for  slips  of  the  pen  or  mis-spellings;  and 
justice  was  perpetually  entangled  in  a  net  of  mere  technical  jargon.  The  legis- 
lature hath  therefore  been  forced  to  interpose,  by  no  less  than  twelve  statutes, 
to  remedy  these  opprobrious  niceties :  and  its  endeavours  have  been  of  late  so 
well  seconded  by  judges  of  a  more  liberal  cast,  that  this  unseemly  degree  of 
strictness  is  almost  entirely  eradicated,  and  will  probablv  in  a  few  years  be  no 
more  remembered  than  the  learning  of  essoigns  and  defaults,  or  the  counterpleas 
of  voucher,  are  at  present.    But  to  return  to  our  writs  of  error. 

**If  a  writ  of  error  be  brought  to  reverse  any  judgment  of  an  inferior  p  4(*4i  a 
court  of  record,  where  the  damages  are  less  than  ten  pounds ;  or  if  it  is  ^ 
brought  to  reverse  the  judgment  of  any  superior  court  after  verdict,  he  that 
brings  the  writ,  or  that  is  plaintiff  in  error,  must  (except  in  some  peculiar  cases) 
find  substantial  pledges  of  prosecution,  or  bail  :(m)  to  prevent  delays  by  Invo- 
ious  pretences  to  appeal;  and  for  securing  payment  of  costs  and  damages,  which 
are  now  payable  by  the  vanquished  party  in  all  except  in  a  few  particular  in- 
stances, by  virtue  of  the  several  statutes  recited  in  the  margin.(n)' 

(9)  1  Hal.  P.  C.  648.  (»)  Strl.  907. 

(A)  Stat  14  £dw.  m.  e.  0.  (0  8  Kep.  168,  Ac 

<)  In  thom  days  it  was  itrtetly  true,  what  Boggle  (in        (»)  Stat.  8  Jac.  I.  c  8.   18  Ow.  11.  o.  2.   16  A  17  Ow.  D.  e 


hia  J^oramiM)  baa  homorousl^  appliad  to  more  modem     8.   19  Qeo.  III.  o.  70. 
pleadings : — **  m  noUra  lege  unum  comma  merlU  Mwm  jpta-        (»)  3  Hen.  YII.  i 
oOmsi."  4  ft  5  Anne^  a  16. 


pleadings  i-^  in  noUra  Uge  unum  tomma  evertU  tUum  jior        (»)  3  Hen.  YU.  c.  10.   18  Oar.  II.  o.  2.    8  A  0  W.  m.  o.  11. 


'  By  'the  3  Jac.  I.  c.  8,  (made  perpetual  by  3  Car.  I.  o.  4,  8.  4,)  to  restrain  unnece88ai> 
delays  of  execution,  it  was  provided  "that  in  the  actions  therein  specified  no  writ  of 
error  should  be  allowed,  unless  the  party  bringing  the  same,  with  twosufident  sureHeSj  shall 
first  be  bound  unto  the  party  for  whom  the  judgment  is  given,  by  recognisance  to  be  ac- 
knowledged in  the  same  court,  in  double  the  sum,  to  be  recovered  b^  the  former  judg* 
ment,  to  prosecute  the  said  writ  of  error  with  effect,  and  also  to  satisfy  and  pay  if  the 
said  judgment  be  affirmed  or  the  writ  of  error  nonprossed,  all  and  singular  the  debts, 
damages,  and  costs  adjudged  upon  the  former  judgment,  and  all  costs  and  damages  to  be 
awarded  for  the  delaying  of  the  execution."  And  now,  bv  the  6  Geo.  IV.  c.  96,  for  fur- 
ther preventing  the  delays  occasioned  by  frivolous  writs  of  error,  it  is  enacted  that  upon 
any  judgment  hereafter  to  be  given  in  any  of  the  courts  of  record  at  Westminster,  in  the 
counties  palatine,  and  in  the  courts  of  great  session  in  Wales,  in  any  personal  action,  exe- 
cution shall  not  be  stayed  or  delayea  by  any  writ  of  error,  or  supersedeas  thereupon, 
without  the  special  order  of  the  court,  or  some  judge  thereof,  unless  a  recognizance,  with 
a  condition  according  to  the  3  Jac.  I.  c.  8,  (above  noticed,)  be  first  acknowledged  in 
the  same  court.    After  final  judgment,  and  before  execution  executed,  a  writ  of  error  is, 

fenerally  speaking,  a  supersedeas  of  execution  from  the  time  of  its  allowance,  (1  Vent. 
1.    1  Salk.  321.     1  T.  R.  280.    2  B.  &  P.  370.    2  East.  439.    5  Taunt.  204.    1  Gow.  66. 
I  Chitty  H.  238,  241.    3  Moore,  89;)  but  it  is  no  supersedeas  unless  bail  in  error  be  put 
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A  writ  of  error  lies  from  the  inferior  courts  of  record  in  England  into  the 
king's  bench,(o)  and  not  into  the  common  pleas.(p)*  Also  fh)m  the  kine'a 
bench  in  Ireland  to  the  king's  bench  in  England.*  It  likewise  may  be  broagnt 
fiom  the  common  pleas  at  Westminster  to  the  king's  bench ;  and  then  from  the 
king's  bench  the  cause  is  removable  to  the  house  of  lords.  From  proceedings 
on  the  law  side  of  the  exchequer  a  writ  of  error  lies  into  the  court  of  exchequer 
chamber  before  the  lord  chancellor,  lord  treasurer,  and  the  judges  of  the  court 
of  king's  bench  and  common  pleas  ;'*  and  from  thence  it  lies  to  the  house  of 
peers.  From  proceedings  in  the  king's  bench,  in  debt,  detinue,  covenant,  ac> 
count,  case,  ejectment,  or  trespass,  originally  begun  therein  by  bill,  (except  where 
the  king  is  party,)  it  lies  to  the  exchequer  chamber,  before  the  justices  of  the 
common  pleas,  and  barons  of  the  exchequer;  and  from  thence  also  to  the  house 
of  lords  -flq)  but  where  the  proceedings  in  the  king's  bench  do  not  first  com- 
mence therein  by  bill,  but  by  original  writ  sued  out  of  chancery,(r)  this  takes 

**411 1  ^^^  ^^^^^  ^^^  ^^  ^^^  general  rule  **laid  down  by  the  statute ;(«)  so  that 
-I  the  writ  of  error  then  lies,  without  any  intermediate  state  of  appeal, 
directly  to  the  house  of  lords,  the  dernier  resort  for  the  ultimate  decision  of 
every  civil  action.^^  Each  court  of  appeal,  in  their  respective  stages,  may,  upon 
bearing  the  matter  of  law  in  which  the  error  is  assigned,  reverse  or  amrm  the 
judgment  of  the  inferior  courts ;  but  none  of  them  are  final,  save  only  the  house 
of  peers,  to  whose  judicial  decisions  all  other  tribunals  must  therefore  submit, 
and  conform  their  own.  And  thus  much  for  the  reversal  or  affirmance  of  judg- 
ments at  law  by  writs  in  the  nature  of  appeals." 

(•)  fiMch.  4.  (')  flee  page  4S. 

(#)  Flncb,  L.  480.  I>7er,  2S0.  (•)  1  BoU.  Bep.  204.  1  SU.  424.  1  Senod.  840.  GarUulSO. 

(t)  Stat.  27  KUb.  c  8.  Comb.  206. 

in,  and  notice  thereof  ^yen  within  the  time  limited  by  the  rules  of  the  court.  2  Dowl. 
&  Ky.  85.  And  when  it  is  apparent  to  the  court  that  a  writ  of  error  is  brought  against 
good  faith,  (2  T.  R.  183.  8  Taunt.  434,)  or  for  the  mere  purpose  of  delay,  (4  T.  R.  436. 
2  M.  &  S.  474,  476.  1  Bar.  k  Ores.  287,)  or  it  is  returnable  of  a  term  previous  to  the 
signing  of  final  judgment,  (Barnes,  197,)  it  is  not  a  supersedeas.  Tidd,  8th  ed.  1202. 
In  Tidd,  1199,  8th  ^.  it  is  said  that  there  must  be  fifteen  days  between  the  teste  and 
return  of  a  writ  of  error ;  but  it  was  said  in  Laidler  vs,  Foster,  where  there  was  an  in- 
terval of  twelve  days  only,  that  there  is  a  distinction  between  writ«  of  error  and  those 
which  are  the  commencement  of  a  suit ;  and  the  usual  course  of  practice  was  followed 
in  this  case,  (viz.,  not  to  pass  over  more  than  one  return  between  the  teste  and  return:) 
the  court  therefore  refused  to  quash  the  writ.  4  Bar.  &  Ores.  116.  And  in  another  case 
the  court  of  King's  Bench  held  that  the  court  could  not  quash  a  writ  of  error  upon  a 
judgment  of  the  Common  Fleas  of  Durham,  nor  award  execution  upon  the  judgment  of 
an  inferior  court.    4  Dowl.  &  By.  153.— Ohittt. 

'  It  is  not  correct  that  a  writ  of  error  does  not  lie  from  an  inferior  court  into  the  court 
of  Common  Fleas.  There  is  a  modem  instance  of  such  a  proceeding  in  Bower  tw.  Wait, 
1  M.  &  G.  1,  in  a  learned  note  to  which  (p.  2,  note  a.)  the  opinion  in  the  text  is  contro- 
verted.— Couch. 

*  This  appeal  is  taken  away  by  23  Geo.  III.  c.  21.  Since  the  union,  however,  a  writ  of 
error  lies  irom  the  superior  courts  in  Ireland  to  the  house  of  lords.  Before  the  union 
with  Scotland,  a  writ  of  error  lay  not  in  this  country  upon  any  judgment  in  Scotland ; 
but  it  is  since  given,  by  statute  6  Anne,  c.  26,  s.  12,  from  the  court  of  Exchequer  in 
Scotland,  returnable  in  parliament.  And  see  the  48  Geo.  III.  c.  151,  concerning  appeals 
to  the  house  of  lords  from  the  court  of  session  in  Scotland. — Chittt. 

^  The  31  Edw.  III.  c.  12  directs  that  the  chancellor  and  treasurer  shall  take  to  their 
assistance  the  judses  of  the  other  courts,  and  autra  iages  come  lour  iembUra,  But  the  20 
Car.  II.  c.  4  has  dispensed  with  the  presence  of  the  lord  treasurer  when  the  office  is  var 
cant ;  and  it  is  the  practice  for  the  two  chief  justices  alone  to  sit  in  this  court  of  error, 
who  report  their  opmion  to  the  chancellor,  and  the  judgment  is  pronounced  by  him. — 
Chittt. 

"  But  now,  by  statute  .1  Will.  IV.  c.  70,  and  the  Common-Law  Frocedure  Act,  1852,  error 
upon  any  judgment  of  the  Queen's  Bench,  Common  Fleas,  or  Exchequer  must  be  brought 
in  the  Exchequer  chamber  before  the  judges,  or  judges  and  barons,  as  the  case  may  be, 
of  the  other  two  courts,  whence  it  agam  lies  to  the  house  of  lords.--^EWART. 

"  In  this  chapter  Sir  W.  Blackstone  has  considered  only  the  modes  by  which  a  I'udg 
ment  may  be  reversed  by  writ  of  error  brought  in  a  court  of  appeal,  and  has  stated  thA 
ihis  can  on^*^  be  done  for  error  in  law.   There  is,  however,  a  proceeding  to  reverse  a  judg 
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CHAPTER  XXVL 
OF  EXECUTION. 

*lg  the  regular  judgment  of  the  court,  after  the  decision  of  the  suit,  be  ^^^^  » 
not  suspended,  superseded,  or  reversed  by  one  or  other  of  the  methods  L 
mentioned  in  the  two  preceding  chapters,  the  next  and  last  step  is  the  execution 
of  that  jud^ent;  or  putting  the  sentence  of  the  law  in  force.  This  is  per- 
formed in  different  manners,  according  to  the  nature  of  the  action  upon  which 
it  is  founded,  and  of  the  judgment  which  is  had  or  recovered. 

If  the  plaintiff  recovers  in  an  action  real  or  mixed,  whereby  the  seisin  or  pos- 
Bcssion  of  land  is  awarded  to  him,  the  writ  of  execution  shall  be  an  habere  facias 
msinanif  or  writ  of  seisin^  of  a  freehold ;  or  an  habere  facias  paeseaaianemf  or  writ 
of  posses8ion,(a)  of  a  chattel  intere8t.(6)  These  are  writs  directed  to  the  sheriff 
of  the  county,  commanding  him  to  give  actual  possession  to  the  plaintiff  of  the 
land  so  recovered :  in  the  execution  of  which  the  sheriff  may  take  with  him  the 
posse  comitatuSj  or  power  of  the  county ;  and  may  justify  breaking  open  doors, 
if  the  possession  be  not  quietly  delivered.  But,  if  it  be  peaceably  yielded  up, 
the  delivery  of  a  twig,  a  turf,  or  the  ring  of  the  door,  in  the  name  of  seisin,  is 
sufficient  execution  of  the  writ.  Upon  a  presentation  to  a  benefice  recovered  in  a 
guare  impedit,  (^  assize  of  darrein  presenttnent,  *the  execution  is  by  a  writ  r^A-iQ 
de  cUrico  admittendo;  directed,  not  to  the  sheriff,  but  to  the  bishop  or  l- 
archbishop,  and  requiring  him  to  admit  and  institute  the  clerk  of  tne  plaintiff.^ 

In  other  actions,  where  the  judgment  is  that  something  in  special  be  done  or 
rendered  by  the  defendant,  then,  in  order  to  compel  him  so  to  do,  and  to  see  the 
judgment  executed,  a  special  writ  of  execution  issues  to  the  sheriff  according 
to  the  nature  of  the  case.  As,  upon  an  assize  of  nuisance,  or  quod  permittat  pros- 
temere,  where  one  part  of  the  judgment  is  quod  nocumentum  amoveatur,  a  writ 
goes  to  the  sheriff  to  abate  it  at  the  charge  of  the  party,  which  likewise  issues 
even  in  case  of  an  indictment.(c)'  Upon  a  replevin,  the  writ  of  execution  is 
the  writ  de  retomo  hdbendo:{d)  and,  if  the  distress  be  eloigned,  the  defendant 
shall  have  a  capias  in  mthemam;(e)  but  on  the  plaintiff's  tendering  the  damages 
and  submitting  to  a  fine,  the  process  in  withernam  shall  be  8tayed.(  H  In  de> 
tinue,  after  judgment,  the  plaintiff  shall  have  a  distringas,  to  compel  the  aefendapt 
to  deHvOT  the  goods,  by  repeated  distresses  of  his  chattels  :(^)  or  else  a  scire 
facias  against  any  third  person  in  whose  hands  they  may  happen  to  be,  to  show 

(«)  Append.  No.  n.  1 4.  (•)  See  page  140. 

(*)  Finch,  L.  470.  0)  2  Leon.  174. 

(«j  Comb.  10.  (#)  1  RolL  Abr.  787.    Rut.  Ent  216. 

(•)  See  page  150. 

ment  by  writ  of  error  in  the  same  court,  where  the  error  complained  of  is  in  fad  and  not 
in  law,  and  where  of  course  no  fault  is  imputed  to  the  court  in  pronouncing  its  judgment. 
This  writ  is  called  the  writ  coram  nobis  or  coram  vobis,  according  as  the  proceedings  are  in 
the  King's  Bench  or  Common  Fleas,  because  the  record  is  stated  to  remain  before  us  (the 
king)  if  in  the  former,  and  before  you  (the  judges)  if  in  the  latter,  and  is  not  removed 
to  another  court.  In  this  proceeding  it  is  of  course  necessary  to  suggest  a  new  fact  upon 
the  record,  from  which  the  error  in  the  first  judgment  will  appear:  thus,  supposing  the 
defendant,  being  an  infant,  has  aj^peared  bv  attorney  instead  of  guardian,  it  will  be  ne- 
cessary to  suggest  the  fact  of  his  infancy  of  which  the  court  was  not  before  informed. 
Inhere  is  therefore  no  inconsistency  in  bringing  this  writ  of  error  before  the  same  judges 
who  pronounced  the  judgment  in  the  first  instance ;  because  they  are  required  to  pro- 
nounce upon  a  new  state  of  facts,  without  impeachment  of  the  former  judgment  on  the 
fifccts  as  they  then  stood. — Colbridob. 

'  The  writ  recites  the  judgment  of  the  court  and  orders  him  to  admit  a  fit  person  to 
the  rectory  and  parish  church  at  the  presentation  of  the  plaintiff;  and  if  upon  this  ordei 
he  refuse  to  admit  accordingly,  the  patron  may  sue  the  bishop  in  a  quare  nnn  admigU,  and* 
recover  ample  satisfaction  in  damaees.    2  Selw.  Frao.  330. — Chittt. 

'  That  is,  if  it  be  stated  in  the  indictment  that  the  nuisance  is  still  exi^tinff.  If  it  does 
not  appear  in  the  indictment  that  the  nuisance  was  then  in  existence,  it  would  be  absurd 
to  give  judgment  to  abate  a  nuisance  which  does  not  exist.    8  T.  B.  144.— Chittt. 
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cause  why  tbey  should  not  be  delivered :  and  if  the  defendant  still  continues 
obstinate,  then  (if  the  judgment  hath  been  by  default  or  on  demurrer)  the 
sheriff  shall  summon  an  inquest  to  ascertain  the  value  of  the  goods,  and  the 
plaintiff's  damages ;  which  (bein^  either  so  assessed,  or  by  the  verdict  in  case 
of  an  issue)(A)  shall  be  levied  on  the  person  or  ^ods  of  the  defendant.  So  that, 
after  all,  in  replevin  and  detinue,  (the  only  actions  for  recovering  the  specific 
possession  of  personal  chattels,)  if  the  wron^-doer  be  very  perverse,  he  cannot 
DC  compelled  to  a  restitution  of  the  identical  thing  taken  or  detained ;  but  he 
still  has  his  election,  to  deliver  the  goods,  or  their  value  :(t)  an  imperfection  in 
the  law,  that  results  from  the  nature  of  personal  property,  which  is  easily  con- 
cealed or  conveyed  out  of  the  reach  of  justice,  and  not  always  amenable  to  the 
magistrate. 

"CExecutions  in  actions  where  money  only  is  recovered,  as  a  debt  or 


♦414] 


damages,  (and  not  any  specific  chattel,)  are  of  five  sorts :  either  againsf- 


the  body  of  the  defendant;  or  against  his  goods  and  chattels;  or  against  his 
ffoods  and  the  profits  of  his  lands ;  or  against  his  goods  and  the  possession  of  his 
&nds ;  or  against  all  three,  his  body,  lands,  and  goods. 

1.  The  first  of  these  species  of  execution  is  by  writ  of  capias  ad  satisfacien- 
dum ;(^j)  which  addition  distinguishes  it  from  the  former  capuu  a(2  respondendum^ 
which  lies  to  compel  an  appearance  at  the  beginning  of  a  suit.  And,  properly 
speaking,  this  cannot  be  sued  out  against  any  but  sucn  as  were  liable  to  oe  taken 
upon  the  former  capias.(k)  The  intent  of  it  is,  to  imprison  the  body  of  the  debtor 
till  satisfaction  be  made  for  the  debt,  costs,  and  damages ;  it  therefore  doth  not 
lie  against  any  privileged  persons,  peers,  or  members  of  parliament,  nor  against 
executors  or  administrators,  nor  against  such  other  persons  as  could  not  be  ori- 
ginally held  to  bail.  And  Sir  Edward  Coke  also  mves  us  a  singular  instance,(Z) 
where  a  defendant  in  14  Edw.  III.  was  discharged  from  a  capias,  because  he  was 
of  so  advanced  an  age  quod  posnam  imprisonamenti  suhire  non  potest.  If  an  action 
be  brought  against  a  husband  and  wife  for  the  debt  of  the  wife,  when  sole,  and 
the  plaintiff  recovers  judgment,  the  capias  shall  issue  to  take  both  husband  and 
wife  in  execution  :(m)  but,  if  the  action  was  originally  brought  against  herself, 
when  sole,  and  pending  the  suit  she  marries,  the  capias  shall  be  awarded  against 
her  only,  and  not  against  her  husband.(n)  Tet,  if  judgment  be  recovered  against 
a  husband  and  wife  for  the  contract,  nay,  even  for  the  personal  misbehaviour(o^ 
of  the  wife  during  her  coverture,  the  capias  shall  issue  against  the  husbana 
only :  which  is  one  of  the  many  great  privileges  of  English  wives.' 
♦4151  *^h®  ^^^  o^  capias  ad  satisfaciendum  is  an  execution  of  the  highest 
^    nature  inasmuch  as  it  deprives  a  man  of  his  liberty,  till  he  makes  the 


(*)  Bro.  Abr.  tit  damagu^  2B.  (O  1  Iiivt.  288. 

(<)  KeUw.  64  .  -        -  . 
\i)  Append. 

(A)  3  Rep.  12.    Moor.'707.  (•)  Cro.  Car.  513. 


KeUw.  64.  (»)  Moor.  7U4. 

Nam.  1 7.  (•»)  Cro.  Jac  328. 


'  There  are  many  cases  in. which  the  defendant  may  be  taken  in  execution  after  judg- 
ment, though  he  could  not  be  arrested  at  the  commencement  of  the  suit;  but  it  is  an 
universal  rule  that  whenever  a  capias  is  allowed  on  in««n«  process  before  judgment,  it  may 
be  had  upon  the  judgment  itself.  3  Salk.  286.  3  Co.  12.  It  lies  against  peers,  or  mem- 
bers of  parliament,  upon  a  statute  merchant,  or  staple,  or  recognizance  in  nature  thereof. 
2  Leon.  173.  1  Oromp.  345.  But,  by  57  Geo.  III.  c.  99,  s.  47,  no  penalty  or  costs  incurred 
by  any  spiritual  person,  by  reason  of  non-residence  on  his  benefice,  shall  be  levied  by 
execution  against  his  body,  whilst  he  holds  the  same  or  any  other  benefice,  out  of  which 
the  same  can  be  levied  by  sequestration  within  the  term  of  three  years.  An  infant 
seems  liable  to  this  process.  2  Stra.  1217 ;  see  id.  708.  1  B.  &  P.  480.  Husband  and 
wife  may  be  taken  in  execution  in  an  action  against  both,  and  she  shall  not  be  discharged 
unless  it  appear  she  has  no  separate  property  out  of  which  the  demand  can  be  satisfied, 
(T.  2  Geo.  IV.  C.  P. ;  see  5  B.  &  A.  759,)  or  that  there  is  iraud  and  collusion  between  the 
plaintiff  and  her  husband  to  keep  her  in  prison.  2  Stra.  1167,  1237.  1  Wils.  149.  2 
Bla.  R.  720.  Volunteer  soldiers  and  seamen  are  protected  by  several  statutes  from  being 
taken  in  execution  unless  the  original  debt,  in  the  case  of  soldiers,  amounted  to  20/.,  or 
in  the  case  of  seamen  the  debt  and  costs,  &c.  are  of  that  amount,  and  that  the  debt  was 
contracted  when  the  defendant  did  not  belong  to  any  ship  in  his  mi^esty's  service.  See 
11  East,  25.  Nor  can  parties  be  taken  in  execution  at  the  time  or  place  when  and  where 
they  are  privileged  from  arrest.  Tidd,  1065, 1066,  1067.— Chittt. 
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mtisfaction  awarded ;  and  therefore,  when  a  man  is  once  taken  in  execution 
apon  this  writ,  no  other  process  can  be  sued  out  against  his  lands  or  goods. 
Only,  by  statute  21  Jac.  I.  c.  24,  if  the  defendant  dies  while  charged  in  execu- 
tion upon  this  writ,  the  plaintiff  may,  after  his  death,  sue  out  a  new  execution 
against  his  lands,  ^oods,  or  chattels.  The  writ  is  directed  to  the  sheriff,  com- 
manding him  to  take  the  body  of  the  defendant  and  have  him  at  Westminster 
on  a  day  therein  named,  to  make  the  plaintiff  satisfaction  for  his  demand.  And, 
if  he  does  not  then  make  satisfaction,  he  must  remain  in  custody  till  he  does. 
This  writ  may  be  sued  out,  as  may  all  other  executory  process,  for  costs,  against 
a  plaintiff  as  well  as  a  defendant,  when  judgment  is  had  against  him. 

when  a  defendant  is  once  in  custody  upon  this  process,  he  is  to  be  kept  in 
arcta  et  salva  custodia:  and  if  he  be  aflerwards  seen  at  large,  it  is  an  escape;  and 
the  plaintiff  may  have  an  action  thereupon  against  the  sheriff  for  his  whole  debt. 
For  though,  upon  arrests,  and  what  is  called  mesne  process,  being  such  as  inter- 
venes between  the  commencement  and  end  of  a  suit,(jp)  the  sheriff,  till  the 
statute  8  &  9  W.  III.  c.  27,  might  have  indulged  the  defendant  as  he  pleased,  so 
as  he  produced  him  in  court  to  answer  the  plaintiff  at  the  return  of  the  writ; 
yet,  upon  a  taking  in  execution,  he  could  never  give  any  indulgence ;  for,  in 
that  case,  confinement  is  the  whole  of  the  debtor's  punishment,  and  of  the  satis- 
faction made  to  the  creditor.*  Escapes  are  either  voluntary,  or  negligent. 
Voluntary  are  such  as  are  by  the  express  consent  of  the  keeper;  after  whicn  he 
never  can  retake  his  prisoner  again,(^)  (though  the  plaintiff  m^y  retake  him  at 
any  time,)(r)  but  the  sheriff  must  answer  for  the  debt.  Negligent  escapes  are 
where  the  prisoner  escapes  without  his  keeper's  knowledge  or  consent;  and 
then  upon  fresh  pursuit  the  defendant  may  *be  retaken,  and  the  sheriff  rit^A\a 
shall  be  excused,  if  he  has  him  again  before  any  action  brought  against  *- 
himself  for  the  escape. («)  A  rescue  of  a  prisoner  in  execution^  either  going  to 
gaol  or  in  gaol,  or  a  breach  of  prison,  will  not  excuse  the  sheriff  fi'om  being 
guilty  of  and  answering  for  the  escape;  for  he  ought  to  have  sufficient  force  to 
keep  him,  since  he  may  command  the  power  of  the  county.(^)  But  by  statute 
32  Geo.  II.  c.  28,  if  a  defendant  charged  in  execution  for  any  debt  not  exceed- 
ing 1002.  will  surrender  all  his  effects  to  his  creditors,  (except  his  apparel,  bed- 
ding, and  tools  of  his  trade,  not  amounting  in  the  whole  to  the  value  of  lOZ.,) 
and  will  make  oath  of  his  punctual  compliance  with  the  statute,  the  prisoner 
may  be  discharged,  unless  the  creditor  insists  on  detaining  him ;  in  which  case 
he  shall  allow  him  2«.  4rf.  per  week,  to  be  paid  on  the  first  day  of  every  week, 
and  on  failure  of  regular  payment  the  prisoner  shall  be  discharged.  Yet  the 
creditor  may  at  any  future  time  have  execution  against  the  lands  and  ffoods  of 
such  defendant,  though  never  more  against  his  person.^    And.  on  the  othei 


(r)  See  ]wge  279.  (•)  F.  N.  B.  130. 

(ff)  3  Rep.  62.    1  Sid.  330.  {•)  Cro.  Jnc.  419. 

HstatSAdW.ni.cST. 


*  But  execution  by  imprisonment  is  considered  so  far  a  satisfaction  of  the  debt,  that 
if  the  creditor  release  the  debtor  from  confinement  he  cannot  afterwards  have  recourse 
to  any  other  remedy,  though  the  discharge  be  on  terms  which  are  not  afterwards  com- 
plied with,  (4  Burr.  2482.  6  T.  R.  526.  7  ib.  420;)  or  upon  giving  a  fresh  security  which 
afterwards  becomes  ineffectual,  (1  T.  R.  557 ;)  the  execution  being  considered  qyuxd  the 
defendant  as  a  satisfaction  of  the  debt.  Hob.  59.  But  the  plaintiff  may  take  out  exe- 
cution against  other  persons  liable  to  the  same  debt  or  damages.  Ib ;  and  see  5  Taunt. 
614.  1  Starsh.  250,  S.  C.  If,  however,  the  plaintiff  consent  to  discharge  the  only  one  of 
several  defendants  taken  on  a  joml  capias,  he  cannot  afterwards  retake  either  him  or  take 
anv  of  the  other  defendants.    6  T.  R.  525. — Chittt. 

'^The  statute  mentioned  in  the  text  is  that  which  is  commonly  known  by  the  appella- 
tion of  the  Lords'  Act,  irom  the  circumstance  of  its  originating  in  the  upper  house  of 
parliament.  By  the  33  Geo.  III.  c.  5,  made  perpetual  by  39  Geo.  III.  c.  50,  the  regula- 
tions of  the  former  act  are  extended  to  debts  amounting  to  300/.  And  by  other  statutes, 
(see  Tidd,  379,)  persons  in  custody  for  contempt  by  the  non-payment  of  money  or  costt 
ordered  by  courts  of  equity  (49  Geo.  III.  c.  6)  or  common  law,  are  declared  within  the 
provisions  for  the  relief  of  prisoners  in  custody  for  debt  only.  But  a  defendant  in  a  yui 
tarn  action  is  not  entitled  to  the  benefit  of  the  lords'  act,  (3  Burr.  1322.  1  Bla.  R.  372;) 
ikor  a  defendant  in  custody  under  a  writ  de  excommumcato  capiendo  for  contumacy  in  noi 
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hand,  the  creditors  may,  as  in  case  of  bankruptcy,  compel  (under  pain  of  tran* 
portation  for  seven  years)  such  debtor  charged  in  execution  for  any  debt  under 
1002.  to  make  a  discovery  and  surrender  of  aU  his  effects  for  their  benefit,  where- 
upon he  is  also  entitled  to  the  like  discharge  of  his  person.* 

If  a  capias  ad  satisfaciendum  is  sued  out,  and  a  non  est  inventus  is  returned 
thereon,  the  plaintiff  may  sue  out  a  process  against  the  b^il,  if  any  were  given : 
who,  we  may  remember,  stipulated  in  this  triple  alternative,  that  the  defendant 
should,  if  condemned  in  the  suit,  satisfy  the  plaintiff  his  debt  and  costs;  or  that 
he  should  surrender  himself  a  prisoner ;  or,  that  they  would  pay  it  for  him :  as 
therefore  the  two  former  branches  of  the  alternative  are  neither  of  them  com- 
plied with,  the  latter  must  immediately  take  place.(u)  In  order  to  which,  a 
writ  oi  scire  facias  may  be  sued  out  against  the  nail,  commanding  them  to  show 

(«)  Lntw.  U00-1278. 


paving  a  sum  for  alimony,  and  also  for  costs  in  the  ecclesiastical  court.  11  East,  231. 
When  the  prisoner  is  charged  in  execution  above  twenty  miles  from  Westminster  hall, 
or  the  court  out  of  which  the  execution  issued,  he  must  be  brought  up  to  the  next  as- 
sizes, or,  by  52  Geo.  III.  c.  34,  before  the  justices  at  quarter  sessions,  to  be  examined  and 
discharged.  The  application  is  directed  to  be  made  by  the  prisoner  before  the  end  of  the 
first  term  after  his  arrest;  but  ignorance  or  mistake  will  excuse  a  delay  beyond  that  pe- 
riod. When  the  debt  recovered  does  not  exceed  20/.,  exclusive  of  costs,  the  48  Geo.  III. 
c.  123  provides  for  the  discharge  of  the  debtor's  person  after  he  has  lain  in  prison  twelve 
months.  But,  this  statute  being  confined  to  persons  in  execution  upon  a  judgment,  it 
has  been  holden  that  one  in  custody  on  an  attachment  for  non-payment  of  a  sum  under 
20/.  found  due  upon  an  award  made  a  rule  of  court  is  not  entitled  to  his  discharge  under 
it     10  £ast,  408     2  B.  <S;  A.  61. 

The  1  Geo.  IV.  c.  119  established  a  new  court  of  record,  called  the  Court  for  the  Relief 
of  Insolvent  Debtors,  which  is  held  twice  a  week  in  London  throughout  the  year,  with 
u  short  vacation  in  the  summer;  and  by  the  5  Geo.  IV;  c.  16  it  is  provided  that  the  I'udges 
of  this  court,  who  are  four  in  number,  shall  make  three  circuits  in  the  year  for  the  ai»- 
charge  of  insolvents.  A  prisoner  discharged  under  these  acts  becomes  personally  firee, 
having  first  delivered  a  schedule  on  oath  of  all  his  debts,  k^,  and  assigned  all  his  pro- 
perty in  possession  or  expectancy  for  the  benefit  of  his  creditors,  to  whose  demands  all 
property  which  he  may  afterwards  acquire  is  made  liable.  If  upon  his  examination  it 
appear  that  he  has  been  guilty  of  bad  practices  or  fraud,  in  contracting  debts,  or  have 
opposed  a  vexatious  defence  to  any  action  brought  against  him  for  the  recovery  of  any 
debt,  concealed  credits,  or  debts,  given  a  voluntary  preference  to  any  creditor,  or  made 
away  with  his  property,  or  his  imprisonment  be  for  damages  recovered  in  an  action  of 
cnm.  con.,  seduction,  or  malicious  ii\jury,  or  does  not  answer  satisfactorily  to  the  court, 
he  may  be  sent  back  to  prison  for  two  or  three  years,  at  the  discretion  of  the  court.  A 
fraudulent  concealment  of  property  in  his  schedule  subjects  him  to  the  additional  punish- 
ment of  hard  labour.  If  a  voluntary  preference  be  given  by  him  within  three  months 
before  filing  his  petition  for  discharge,  it  is  void. — Chittt. 

*  The  creditors  who  can  compel  the  surrender  of  the  debtor's  effects,  and  who  are  to 
have  the  benefit  of  it,  are  only  those  who  have  charged  him  in  execution.  This  statute — 
the  32  Geo.  II.  c.  28— is  generally  called  the  lords'  act.  By  the  26  Geo.  III.  c.  44,  the  pro- 
visions of  it  were  extended  to  200/.,  and  by  the  33  Geo.  III.  c.  5,  they  have  been  still  fur- 
ther enlarged  to  300/.  By  the  37  Geo.  III.  c.  85,  one  creditor  shall  acpree  in  writing,  in 
order  to  detain  such  a  debtor,  to  make  him  a  weekly  allowance  of  3«.  S</. ;  and  where  two 
or  more  shall  agree  to  detain  him,  they  shall  pay  him  what  the  court  shall  direct,  not 
exceeding  2«.  a  week  each.  See  the  clauses  of  the  act  in  2  Burn,  tit.  Ghiol.  The  prisoner 
shall  never  afterwards  be  liable  to  be  arrested  on  any  action  for  the  same  debt,  unless 
convicted  of  perjury.  But  a  prisoner  to  have  the  benefit  of  this  act  must  petition  the 
court  from  which  the  process  issued  upon  which  he  shall  be  in  custody,  before  the  end 
of  the  first  term  after  he  is  arrested,  unless  he  afterwards  shows  his  neglect  arose  from 
ignorance  or  mistake. — Christian. 

Although  the  prisoner  cannot  avail  himself  of  the  benefit  of  the  lords'  act  if  his  debts 
exceed  30b/.,  yet  he  is  liable  to  the  compulsory  clause  upon  any  debt  within  that  amount, 
whatever  may  be  the  amount  of  all  his  debts  for  which  he  is  in  execution.   5  B.  &  A.  537. 

The  judges  of  King's  Bench  have  decided  that  an  insolvent  brought  up  under  the 
compulsory  clause  in  the  lords'  act  is  not  bound  to  answer  questions  as  to  the  disposition 
of  his  property  during  his  imprisonment,  but  merely  as  to  the  amount  and  condition  of  it 
at  the  time  of  making  his  schedule ;  and  that  the  form  of  the  oath  must  be  altered  con- 
formably with  this  construction  of  the  statute.   Per  Holroyd,  J.,  in  Re.  Askew,  24th  Nov.* 
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eanae  w)iy  the  plaintiff  should  not  have  execation  against  them  for  his  |- ^.^ ^ 
'^debb  and  damages :  and  on  bach  writ,  if  they  show  no  sufficient  cause,  I-  ' 
or  the  defendant  does  not  surrender  himself  on  the  day  of  the  return,  or  of 
showing  cause,  (for  afterwards  is  not  sufficient,)  the  plaintiff  may  have  judgment 
asainst  the  bail,  and  take  out  a  writ  o£  capias  ad  satisfaciendum,  or  other  process 
of  execution  against  them.^ 

2.  The  next  species  of  execution  is  against  the  goods  and  chattels  of  the  de- 
fendant, and  is  called  a  writ  of  fieri  facias,(w)  from  the  words  in  it  whore  the 
sheriff  is  commanded,  quod  fieri  faciat  de  bonis,  that  he  cause  to  be  made  of  the 
goods  and  chattels  of  the  defendant  the  sum  or  debt  recovered.^  This  lies  as 
well  against  privileged  persons,  peers,  &c.  as  other  common  persons;  and  against 
executors  or  administrators  with  regard  to  the  goods  of  the  deceased.  The 
sheriff  may  not  break  open  any  outer  doors,(2;)  to  execute  either  this  or  the 
former  writ,  but  must  enter  peaceably;  ajad  may  then  break  open  any  inner 
door,  belonging  to  the  defendant,  in  order  to  take  the  goods.(y)  And  he  may 
sell  the  goods  and  chattels  (even  an  estate  for  years,  which  is  the  chattel 
real)(2r)  of  the  defendant,  till  he  has  raised  enough  to  satisfy  the  judgment  and 
costs:'  firat  paying  the  landlord  of  the  premises,  upon  which  the  goods  are 
found,  the  arrears  of  rent  then  due,  not  exceeding  one  year's  rent  in  the 
whole.(a)^^  If  part  only  of  the  debt  be  levied  on  a  fieri  facias,  the  plaintiff  may 
have  a  capias  ad  satisfaciendum  for  the  residue.(6)" 

3.  A  third  species  of  execution  is  by  writ  of  levari  facias;  which  affects  a 
man's  goods  and  the  profits  of  his  lands,  by  commanding  the  sheriff  to  levy  tha 

(•)  Append.  No.  UI.  {  7.  (•)  8  R«p.  ITL 

<«)  6  Kep.  92.  («)  Stat.  8  Anna,  o.  14. 

(v)  Palm.  54.  (*)  1  Roll.  Abr.  904.   Cro.  SUb.  844. 

*  The  undertaking  of  the  ball  does  not  subject  them  to  execution  against  the  body  in 
the  Common  Pleas. — Ghitty. 

*  If,  upon  a  judgment  in  tort  against  two  or  more,  execution  be  levied  for  the  ^hole 
damages  upon  one  only,  (1  Camp.  343,)  that  one  cannot  recover  a  moiety  against  the 
other  for  his  contribution ;  but  he  may  maintain  an  action  for  the  moiety,  if  the  original 
action  were  founded  upon  contract.    8  T.  K.  186.    See  also  2  Gamp.  452.--CHiTTr. 

*  And,  by  a  late  statute, — ^viz.,  43  Geo.  III.  o.  46, — to  satisfy  also  the  costs  of  tlie  writ 
of  execution,  together  with  the  sheriff's  fees,  poundage,  Ag,  But  the  statute  does  not 
extend  to  give  the  like  costs,  fees,  poundages,  dkc.  to  the  defendant.  Bat  query  whether 
"expersAS  of  execution''  include  expenses  of  levying?  Ramsey  va,  Tuffoell,  9  J.  B. 
Hoore,  425.— Chitty. 

^  The  statute  enacts  that  such  payment  shall  be  made  out  of  the  proceeds,  provided 
the  sheriff  have  notice  of  the  landlord's  claim  at  any  time  while  the  goods  or  the  pro- 
ceeds remain  in  his  hands.  See  Amitt  vs,  Gamett,  3  B.  &  A.  440.  In  this  case  the  g(Kxls 
had  been  removed  from  the  premises  previously  to  the  notice.  Aiid  where  the  sheriff 
takes  com  in  the  blade  under  a  fi,  fa,^  and  sells  it  before  the  rent  is  due,  he  is  not  liable 
to  account  to  the  landlord  for  rent  accruing  subsequent  to  the  levy  and  sale,  although 
he  have  given  notice,  and  though  the  corn  be  not  removed  irom  the  premises  until 
long  afterwards.  Gwilliam.  vs.  Barker,  1  Price,  274.  And  where  the  sheriff  knows  the 
ikct  of  the  arrear  of  rent,  no  other  specific  notice  is  needful  to  bind  him,  (Andrews  vs 
Dixon,  3  B.  &  A.  645 ;)  and,  aembU^  he  need  not  set  about  finding  out  what  rent  is  due. 
Smith  V8,  Russel,  3  Taunt.  400.  And  the  sheriff  is  bound  only  as  to  the  rent  actually 
due  at  the  time  of  the  taking,  and  not  such  rent  as  shall  have  accrued  due  whilst  he  is 
in  possession.    Hoskins  vs.  Knight,  and  Bassett  vs.  Same,  1  M.  &  S.  245. — Ohittt. 

"By  Stat.  1  &  2  Vict.  c.  110,  s.  12,  the  effect  of  a  writ  of  fieri  facias  is  also  much 
extended.  The  sheriff  may  now  seize  and  take  any  money  or  bank-notes^  cheques,  bills 
of  exchange,  promissory-notes,  bonds,  specialties,  or  other  securities  for  money  belonging 
to  the  person  against  whose  effects  such  fieri  fadas  is  sued  out,  and  may  pay  the  money 
or  bank-notes  to  the  execution-creditor,  and  sue  for  the  amount  secured  by  the  bills  of 
exchange  and  other  securities.  The  same  statute,  extended  by  stat.  3  &  4  Vict.  c.  82,  it 
may  here  be  mentioned,  provided  a  means  by  which  stock  in  the  j  ublic  funds  and  stock 
or  shares  in  public  companies,  standing  in  the  name  of  the  debtor  of  any  person  in  trust 
for  him,  or  in  which  the  debtor  has  an  interest,  whether  in  possession,  reversion,  or 
remainder,  vested  or  contingent,  may  be  charged  with  the  payment  of  the  amount  for 
which  judgment  shall  have  been  recovered.  Such  stock  or  snares  niay  be  charged  by 
order  of  a  judge,  which  order  may  be  made  in  the  first  instance  ex  parte^  and,  on  notice 
to  the  bank  or  company,  shall  operate  as  a  distringas, — Stxwabt. 
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plaintiff's  debt  on  the  lands. and  goods  of  the  defendant;  v^hereby  the  sheriff 
may  seize  all  his  goods,  and  receive  the  rents  and  profits  of  his  lands,  till  satis- 
*418 1  ^^^^^^^  ^^  made  to  the  plaintiff.(c)  Little  nse  '''is  now  made  of  this  writ; 
^  the  remedy  by  degit,  which  takes  possession  of  the  lands  themselves, 
being  much  more  effectaal.  But  of  this  species  is  a  writ  of  execution  proper 
only  to  ecclesiastics ;  which  is  given  when  the  sheriff,  upon  a  common  writ  of 
execution  sued,  returns  that  the  defendant  is  a  beneficed  clerk,  not  having  any 
lay  fee.  In  this  case  a  writ  goes  to  the  bishop  of  the  diocese,  in  the  nature  of 
a  levari  or  fieri  facia8,(d)  to  levy  the  debt  and  damage  de  bonis  ecclesiasticis,  which 
are  not  to  be  touched  by  lay  hands :  and  thereupon  the  bishop  sends  out  a 
sequestration  of  the  profits  of  the  clerk's  benefice,  directed  to  the  church- 
wardens, to  collect  the  same  and  pay  them  to  the  plaintiff,  till  the  full  sum  be 
raised.(e) 

4.  The  fourth  species  of  execution  is  by  the  writ  of  elegit ;  which  is  a  judicial 
writ  given  by  the  statute  Westm.  2, 13  Edw.  I.  c.  18,  either  upon  a  judgment 
for  a  debt,  or  damages,  or  upon  the  forfeiture  of  a  recognizance  taken  in  the 
king's  court.  By  the  common  law  a  man  could  only  have  satisfaction  of  ^ods, 
chattels,  and  the  present  profits  of  lands,  by  the  two  last-mentioned  writs  of 
fieri  facias,  or  levari  facias ;  but  not  the  possession  of  the  lands  themselves ; 
which  was  a  natural  consequence  of  the  feodal  principles,  which  prohibited  the 
alienation,  and  of  course  the  encumbering,  of  the  fief  with  the  debts  of  the  owner. 
And,  when  the  restriction  of  alienation  be^an  to  wear  away,  the  consequence 
still  continued;  and  no  creditor  could  take  the  possession  of  lands,  but  only  levy 
the  growing  profits :  so  that,  if  the  defendant  aliened  his  lands,  the  plaintiff  was 
ousted  of  his  remedy.  The  statute  therefore  granted  this  writ,  (called  an  eiegit^ 
because  it  is  in  the  choice  or  election  of  the  plaintiff  whether  he  will  sue  out 
this  writ  or  one  of  the  former,)  by  which  the  defendant's  goods  and  chattels  are 
not  sold,  but  only  appraised ;  and  all  of  them  (except  oxen  and  beasts  of  the 
plough)  are  delivered  to  the  plaintiff,  at  such  reasonable  appraisement  and 
pricC;  in  part  of  satisfaction  of  his  debt.  If  the  goods  are  i.ot  sufficient,  then 
1^4191  moiety  or  '''one  half  of  his  freehold  lands,  which  he  had  at  the  time 

^  of  the  judgment  given,(/)  whether  held  in  his  own  name,  or  by  anv 
other  in  trust  for  him,(^)"  are  also  to  be  delivered  to  the  plaintiff;  to  hold,  till 
out  of  the  rents  and  profits  thereof  the  debt  be  levied,  or  till  the  defendant's 
interest  be  expired;  as  till  the  death  of  the  defendant,  if  he  be  tenant  for  life  or  in 
tail.**  During  this  period  the  plaintiff  is  called  tenant  by  elegit,  of  whom  we  spoke  in 

(4^  yimli,  L  mi,  (/)  2  Inst  886. 

(^  iZ«r£(^r.  Or^. 900, /urt^ 22.    2Iii8t.4.  (#) SUt 20 Car. H. o. 8. 

(•)  2  Burn,  Eoel.  Law,  820. 

"  The  wordB  in  the  statute  referred  to  (29  Car.  II.  c.  3)  are  at  the  time  qf  ike  saad  execution 
eued,  and  refer  to  the  sebin  of  the  trustee ;  therefore,  if  the  trustee  has  conveyed  the 
lands  before  execution  sued,  though  he  was  seised  in  trust  for  the  defendant  at  the  time 
of  the  judgment,  the  lands  cannot  be  taken  in  execution.    Com.  Rep.  227.-^hittt. 

"  And  the  sheriff  is  not  bound  to  deliver  a  moiety  of  each  particular  tenement  and 
farm,  but  onlv  certain  tenements,  &c.  making  in  value  a  moiety  of  the  whole.  Doe  d. 
Taylor  vs.  Earl  of  Abingdon,  2  Doug.  473.  He  should  return  that  he  had  delivered  an 
equal  moiety  of  the  premises,  and  should  set  it  out  by  metes  and  bounds,  or  the  return 
is  void.  Fenny  d.  Masters  v«.  Durrent,  1  B.  &  A.  40.  And  where  the  sheriff  delivered 
one  moiety,  upon  a  second  elegit^  the  other  was  held  to  be  wholly  void.  Morris  w.  Jones, 
3  D.  &  B.  603.   2  B.  &  C.  232,  S.  C. 

It  has  been  considered  in  practice  that  although  the  sheriff  might  deliver  the  moiety 
to  the  plaintiff  in  degiL  yet  that  ejectment  was  necessary  to  complete  his  title;  but> 
semble,  tnat  entry  is  good  under  the  writ    Rogers  vs.  Pitcher,  6  Taunt  202. 

An  examined  copy  of  the  judgment-roll,  containing  the  award  of  the  elegit,  is  evidence 
of  the  plaintiff's  title;  and,  in  action  for  use  and  occupation  against  the  tenant,  the  pro- 
duction of  a  copy  of  the  elegit  and  of  the  inquisition  thereunder  is  unnecessary.  Rams- 
bottom  tw.  Buckhurst,  2  M.  &  S.  565. 

The  defendant,  in  the  writ  of  elegit,  may,  on  motion,  obtain  a  reference  to  the  master 
to  take  an  account  of  rents,  ^c.  received  by  the  plaintiff;  and  if  it  appear  that  the  debt 
and  costs  have  been  satisfied,  possession  will  be  restored.    Price  vs.  Varney,  5  D.  A  B 
612.    3  B.  &  C.  733,  S.  C— Chittt. 
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a  former  part  of  these  coinmeiitaries.(A^  We  there  observed  that  till  this 
statute,  by  the  antient  common  law,  lanas  were  not  liable  to  be  charged  with, 
or  seised  for,  debts ;  because  by  these  means  the  connection  between  lord  and 
tenant  might  be  destroyed,  fraadulent  alienations  might  be  made,  and  the 
services  be  transferred  to  be  performed  by  a  stranger ;  provided  the  tenant  in- 
curred a  large  debt,  sufficient  to  cover  the  land.  And  therefore,  even  by  this 
statuib,  only  one  half  was,  and  now  is,  subject  to  execution ;  that  out  of  the 
remainder  sufficient  might  be  left  for  the  lord  to  distrain  upon  for  his  services. 
And  upon  the  same  feodal  principle,  copyhold  lands  are  at  this  day  not  liable 
to  be  taken  in  execution  upon  a  judgment. (t)^^  But,  in  case  of  a  debt  to  the 
kin^,  it  appears  by  magna  cartay  c.  8,  that  it  was  allowed  by  the  common  law 
^or  nim  to  take  possession  of  the  lands  till  the  debt  was  paid.  For  he,  being 
the  grand  superior  and  ultimate  proprietor  of  all  landed  estates,  miffht  seise  the 
lands  into  his  own  hands,  if  any  thing  was  owing  from  the  vassal;  and  could 
not  be  said  to  be  defrauded  of  his  services,  when  the  ouster  of  the  vassal  pro- 
ceeded from  his  own  command.  This  execution^  or  seising  of  lands. by  degit,  is 
of  so  high  a  nature,  that  after  it  the  body  of  the  defendant  cannot  be  taken : 
but  if  execution  can  onh^  be  had  of  the  goods,  because  there  are  no  lands,  and 
such  goods  are  not  sufficient  to  pay  the  debt,  a  capias  ad  satisfaciendum  may 
then  be  had  after  the  elegit ;  for  such  degit  is  in  this  case  no  more  in  effect  than 
a  fieri  facias.(j)  So  that  body  and  goods  may  be  taken  in  execution,  or  land 
and  goods;  but  not  body  and  land  too,  upon  any  judgment  between  subject  and 
subject  in  the  course  of  the  common  law.    But, 

5.  Upon  some  prosecutions  given  by  statute ;  as  in  the  ease  of  recognizances 
or  debts  acknowledged  on  statutes  merchant,  or  ^statutes  staple,  (pur-  p  ^^oq 
suant  to  the  statutes  13  Edw.  I.  de  mercatorilms,  and  27  Edw.  111.  c.  9 ;)  ■- 
upon  forfeiture  of  these,  the  body,  lands,  and  goods  may  all  be  taken  at  once  in 
execution  to  compel  the  payment  of  the  debt.  The  process  hereon  is  usually 
called  an  extent,  or  eoctendi  facias^  because  the  sheriff  is  to  cause  the  lands,  &c. 
to  be  appraised  to  their  full  extended  value  before  he  delivers  them  to  the 
plaintiff,  that  it  may  be  certainly  known  how  soon  the  debt  will  be  8atisfied.(/r) 
And  by  statute  33  Hen.  YIIl.  c.  39,  all  obligations  made  to  the  king  shall  have 
the  same  force  and  of  consequence  the  same  remedy  to  recover  them  as  a 
statute  staple ;  though,  indeed,  before  this  statute  the  king  was  entitled  to  sue 
out  execution  against  the  body,  lands,  and  goods  of  his  accountant  or  debtor.(/)'^ 

(*)  Book  ii.  ch.  10.  <*)  r.  N.  B.  18L 

(<)  1  Roll.  Abr.  888.  (<)  8  Rep.  LL 

(/)  Hob.  68. 

^  By  the  statute  1  &  2  Viot.  c.  110,  a  great  alteration  has  been  made  in  the  law  in  thu 
respect.  By  s.  11,  the  sheriff  is  empowered  to  deliver  unto  the  judgment-creditor  all 
lands,  tenements,  and  hereditaments,  including  those  of  copyhM  or  customary  tenure, 
which  the  person  against  whom  execution  is  so  sued  out,  or  any  person  in  trust  for  him, 
shall  have  been  seised  or  possessed  of  at  the  time  of  entering  up  the  judgment,  or  over 
which  the  judgment-debtor  at  the  time  has,  or  at  any  time  afterwards  shall  have,  a 
disposing  power  oajpable  of  being  exercised  for  his  own  benefit. — Stewart. 

^The  writ  in  aid  was  formerly  grossly  abused;  the  king's  name  often  became  an 
engine  of  great  fraud  or  oppression, — ^to  remedy  which  stat.  57  Geo.  III.  c.  117  was  passed. 
The  abuse  to  which  I  have  adverted  was  this :  not  only  any  person  indebted  or  likely  to 
be  indebted  to  the  crown  on  specialty  or  record,  but  any  one  so  indebted  in  part,  or  by 
simple  contract  only,  might  obtain  the  extent  in  aid  to  be  issued  in  his  favour.  The 
instant  that  the  writ  issued,  all  the  property  of  the  debtor  became  liable  to  the  extent 
at  the  suit  of  the  crown ;  and  thus  his  creditors  were  deprived  of  participation  in  such 
property,  the  whole  perhaps  being  absorbed  by  the  alleged  crown-debtor.  But  the 
statute  mentioned  above  limits  the  issuing  of  this  writ  to  cases  where  a  debt  shall  be 
actually  due  to  and  previously  demanded  on  the  part  of  the  crown.  Before  the  statute, 
it  was  sufficient  that  the  party  suggested  the  existence  of  the  debt  to  entitle  him  to  sue 
oat  the  writ  and  to  the  money  levied  thereon ;  but  now  the  writ  cannot  be  issued  unless 
the  sum  actually  due  to  his  majesty  be  stated  and  specified  in  the  fiat  endorsed  thereon ; 
and,  when  levied,  the  sheriff  is  to  pay  the  amount  over  to  his  mny'esty's  use.  Any  over- 
plus is  to  be  paid  into  court,  subject  to  its  disposition  on  summary  application.  The 
expectation  of  preference  formerly  capable  of  being  realized  is  by  the  statute,  therefore, 

in  a  great  degree  defeated. — Chiitt. 
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And  his  debt  shall,^  in  suing  oat  execation,  be  preferred  to  that  of  any  othei 
creditor  who  hath  not  obtained  judgment  before  the  king  commenced  his 
8ait.(m)  The  king's  iadgment  also  affects  all  lands  which  the  king's  debtor 
hath  at  or  after  the  time  of  contracting  his  debt,  or  which  any  of  his  officers 
mentioned  in  the  statute  18  Eliz.  c.  4  hath  at  or  after  the  time  of  his  entering 
on  the  office ;  so  that,  if  such  officer  of  the  crown  aliens  for  a  valuable  consider- 
ation, the  land  shall  be  liable  to  the  kind's  debt  even  in  the  hands  of  a  bona  fide 
purchaser ;  though  the  debt  due  to  the  kmg  was  contracted  by  the  vendor  many 
years  after  the  aTienation.(n)  Whereas,  judgment  between  subject  and  subject 
related,  even  at  common  law,  no  further  back  than  the  first  day  of  the  term  in 
which  they  were  recovered,  in  respect  of  the  lands  of  the  debtor,  and  did  not 
bind  his  goods  and  chattels  but  from  the  date  of  the  writ  of  execution ;  and  now, 
by  the  statute  of  frauds,  29  Car.  II.  c.  8,  the  judgment  shall  not  bind  the  land  in 
*421 1    ^^^  hands  of  a  bona  *fide  purchaser,  but  only  from  the  day  of  actually 

J  signing  the  same  ^  which  is  directed  by  the  statute  to  be  punctually  en- 
tered on  the  record :  nor  shall  the  writ  of  execution  bind  the  goods  in  the 
hands  of  a  stranger  or  the  purchaBer,(o)  but  only  from  the  actual  delivery  of 
the  writ  to  the  shenfT  or  other  officer,  who  is  therefore  ordered  to  endorse  on 
the  back  of  it  the  day  of  his  receiving  the  same. 

These  are  the  methods  which  the  law  of  England  has  pointed  out  for  the  exe- 
cution of  judgments:  and  when  the  plaintiff's  demand  is  satisfied,  either  by  the 
voluntary  payment  of  the  defendant  or  by  this  compulsory  process  or  otherwise, 
satisfaction  ought  to  be  entered  on  the  record,  that  the  defendant  may  not  be 
liable  to  be  hereafter  harassed  a  second  time  on  the  same  account.  But  all 
these  writs  of  execution  must  be  sued  out  within  a  year  and  a  day  after  the 
judgment  is  entered;  otherwise  the  court  concludes  prima  facie  that  the  judg- 
ment is  satisfied  and  extinct :  yet,  however,  it  will  grant  a  writ  of  scire  faciaSy 
in  pursuance  of  statute  Westm.  2, 18  Edw.  I.  c.  45,  Ibr  the  defendant  to  show 
cause  why  the  judgment  should  not  be  revived,  and  execution  had  against  him; 
to  which  the  defendant  may  plead  such  matter  as  he  has  to  allege  in  order 
to  show  why  process  of  execution  should  not  be  issued ;  or  the  plaintiff  may 
still  bring  an  action  of  debt,  founded  on  this  dormant  judgment,  vmich  was  the 
only  method  of  revival  allowed  by  the  common  law.(^)** 

In  this  manner  are  the  several  remedies  given  by  the  English  law  for  all  sorts 
of  injuries,  either  real  or  personal,  administered  by  the  several  courts  of  justice, 
and  their  respective  officers.  In  the  course  therefore  of  the  present  book,  we 
have,  first,  seen  and  considered  the  nature  of  remedies,  b}''  the  mere  act  of  the 
parties,  or  mere  operation  of  law,  without  any  suit  in  courts.  We  have  next 
taken  a  review  of  remedies  by  suit  or  action  in  courts;  and  therein  have  con- 
templated, first,  the  nature  and  species  of  courts,  instituted  for  the  redress  of 
injuries  in  general;  and  then  have  shown  in  what  particular  courts  application 
must  be  made  for  the  redress  ofparticular  injuries,  or  the  doctrine  of  jurisdic- 
M221     ^^^^^  ^°^  ^cognizance.    We  afterwards  proceeded  to  consider  the  nature 

-I  and  distribution  of  wrongs  and  injuries  affecting  every  species  of  per- 
sonal and  real  rights,  with  the  respective  remedies  by  suit,  which  the  law  of  the 
land  has  afforded  for  every  possible  injury.  And,  lastly,  we  have  deduced  and 
pointed  out  the  method  and  progress  of  obtaining  such  remedies  in  the  courts 
»f  justice :  proceeding  from  the  first  general  complaint  or  original  writ,  through 
all  the  stages  of  process^  to  compel  the  defendant^  appearance;  and  of  pleading, 
or  formal  allegation  on  the  one  side,  and  excuse  or  denial  on  the  other;  with  the 
examination  of  the  validity  of  such  complaint  or  excuse,  upon  demurrer;  or  the 

(•)  Stat.  88  Hen.  Vn.  0.39,  {74  (•)  Skin.  S57. 

(•)  10  Rep.  66,  60.  (P)  Co.  Utt.  2B0. 

M  But  the  writ  of  aare  faeias  for  the  ordinary  piirpoee  of  reviving  a  judgment,  now 
called  a  "vnrit  of  reviver,"  is  retained.  During  the  lives  of  the  parties  to  a  judgment;  of 
those  of  them,  during  whose  lives  execution  may  at  present  issue  within  a  year  and  a  day 
without  a  idre  faeias;  and  within  six  years  from  the  recovery  of  the  judgment,  execution 
may  now,  howsver,  issue  without  revival  of  the  judgment.  (}om.  Law  Proc.  Act,  1852^ 
A  ] 28. -Stewart. 
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Imth  of  the  facts  alleged  and  denied,  apon  isst^  joined,  and  its  several  trials;  to 
the  judgment  or  sentence  of  the  law,  with  respect  to  the  nature  and  amount  of 
the  redress  to  be  specifically  given :  till,  after  considering  the  suspension  of  that 
judgment  by  writs  in  the  nature  of  appeals,  we  have  arrived  at  its  final  execu- 
tion; which  puts  the  party  in  specific  possession  of  his  right  by  the  intervention 
of  ministerial  officers,  or  else  ^ives  him  an  ample  satisfaction,  either  by  equiva- 
lent damages,  or  by  the  confinement  of  his  body  who  is  guilty  of  the  injury 
complained  of. 

This  care  and  (circumspection  in  the  law, — ^in  providing  that  no  man's  right 
shall  be  affected  by  any  legal  proceeding  without  giving  him  previous  notice, 
and  yet  that  the  debtor  shall  not  by  receiving  such  notice  take  .occasion  to  escape 
from  justice ;  in  requiring  that  every  complaint  be  accurately  and  precisely  ascer- 
tained in  writing,  and  be  as  pointedly  and  exactly  answered ;  in  clearly  stating 
the  question  either  of  law  or  of  fact;  in  deliberatelv  resolving  the  former  after 
ibll  argumentative  discussion,  and  indisputably  fixing  the  latter  bv  a  diligent 
and  impartial  trial )  in  correcting  such  errors  as  may  have  arisen  m  either  of 
those  modes  of  decision,  fh>m  accident,  mistake,  or  surprise ;  and  in  finally  en- 
forcing the  judgment,  when  nothing  can  be  alleged  to  impeach  it ; — this  anxiety 
to  mamtain  and  restore  to  evefy  individual  the  enjoyment  of  his  civil  rights, 
without  intrenching  upon  those  of  any  other  individual  in  the  nation,  ri^A^^y 
this  parental  solicitude  *which  pervades  our  whole  legal  constitution,  is  ^  "* 
the  genuine  offspring  of  that  spirit  of  equal  liberty  which  is  the  singular  felicity 
of  Englishmen.  At  the  same  time  it  must  be  owned  to  have  ^iven  a  handle,  in 
some  degree,  to  those  complaints  of  delay  in  the  practice  of  the  law,  which  are 
not  wholly  without  foundation,  but  are  greatly  exaggerated  beyond  the  truth. 
There  may  be,  it  is  true,  in  this,  as  in  all  other  departments  of  knowledge,  a  few 
onworthy  professors;  who  study  the  science  of  chicane  and  sophistry  rather 
than  of  truth  and  justice;  and  who,  to  gratify  the  spleen,  the  dishonesty  and 
wilfulness  of  their  clients,  may  endeavour  to  screen  the  guilty,  by  an  unwar- 
rantable use  of  those  means  which  were  intended  to  protect  the  innocent.  But 
the  frequent  disappointments,  and  the  constant  discountenance,  that  they  meet 
with  in  the  courts  of  justice,  have  confined  these  men  (to  the  honour  of  this 
age  be  it  spoken)  both  in  number  and  reputation  to  indeed  a  very  despicable 
compass. 

lj!et  some  delays  there  certainly  are,  and  must  unavoidably  be,  in  the  conduct 
of  a  suit,  however  desirous  the  parties  and  their  agents  may  be  to  come  to  a 
speedy  determination.  These  arise  from  the  same  original  causes  as  were  men- 
tioned in  examining  a  former  complaint  ;(j)  from  liberty,  property,  civility,  com- 
fierce,  and  an  extent  of  populous  territory :  which,  whenever  we  are  willing  to 
exchange  for  tyranny,  poverty,  barbarism,  idleness,  and  a  barren  desert,  we  may 
then  enjoy  the  same  despatch  of  causes  that  is  so  highly  extolled  in  some 
foreign  countries.  But  common  sense  and  a  little  experience  will  convince  us, 
that  more  time  and  circumspection  are  requisite  in  causes  where  the  suitors 
have  valuable  and  permanent  rights  to  lose,  than  where  their  pr6perty  is  trivial 
and  precarious,  and  what  the  law  gives  them  to-day  may  be  seized  by  their 
prince  to-morrow.  In  Turkey,  says  Montesquieu,(r)  where  little  regard  is  shown 
to  the  lives  or  foHunes  of  the  subject,  all  causes  are  quickly  decided :  the  basha, 
on  a  summary  hearing,  orders  which  party  he  pleases  to  be  bastinadoed,  antL 
then  sends  them  about  their  business.  •  But  in  '''free  states  the  trouble,  •  ri^AoA 
expense,  and  delavs  of  judicial  proceedings  are  the  price  that  every  sub-  ^ 
ject  pays  for  his  liberty :  and  in  all  governments,  he  adds,  the  formalities  of  law 
increase,  in  proportion  to  the  value  which  is  set  on  the  honour,  the  fortune,  the 
liberty  and  life  of  the  subject. 

From  these  principles  it  might  reasonably  follow,  that  the  English  courts 

hould  be  more  subject  to  delays  than  those  of  other  nations ;  as  they  set  s 

greater  value  on  life,  on  liberty,  and  on  property.    But  it  is  our  peculiar  felicity 

to  enjoy  the  advantage,  and  yet  to  be  exemptea  from  a  proportionable  share  of 

the  burden.     For  the  course  of  the  civil  law,  to  which  most  other  nations  con- 

(ff)8M]M4rft27.  (•)6pwL.b.0»c2. 
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fo)*Di  their  practice,  is  much  more  tedious  than  ours ;  for  proof  of  which  I  need 
only  appeal  to  the  suitors  of  those  courts  in  England,  where  the  practice  of  the 
Eoman  law  is  allowed  in  its  full  extent.  And  particularly  in  France,  not  only 
our  Fortescue(s*)  accuses  (on  his  own  knowlecige)  their  courts  of  most  unex- 
ampled delays  m  administering  justice ;  hut  even  a  writer  of  their  own(^)  has 
not  scrupled  to  testify,  that  there  were  in  his  time  more  causes  there  depending 
than  in  all  Europe  besides,  and  some  of  them  a  hundred  years  old.  But  (not  to 
enlarge  on  the  prodigious  improvements  which  have  been  made  in  the  celerity 
of  justice  by  the  disuse  of  real  actions,  by  the  statutes  of  amendment  and  jeo- 
fails,(u)  and  by  other  more  modern  regulations,  which  it  now  might  be  indelicate 
to  remember,  but  which  posterity  will  never  forget)  the  time  and  attendance 
afforded  by  the  judges  in  our  English  courts  are  also  greater  than  those  of 
many  other  countries.  In  the  Eoman  calendar  there  were  in  the  whole  year 
but  twenty -eight  judicial  or  triverbial(u?)  days  allowed  to  the  praetor  for  deciding 
causes  :(x)  whereas,  with  us,  one-fourth  of  the  year  is  term-time,  in  which  three 
courts  constantly  sit  for  the  despatch  of  matters  of  law ;  besides  the  very  close 
*425 1  ^t^®^^*'^^®  ^^  ^^^  court  of  chancery  for  determining  *suits  in  equity, 
•I  and  the  numerous  courts  of  assize  and  nm  prius  that  sit  in  vacation  for 
the  trial  of  matters  of  fact.  Indeed,  there  is  no  other  country  in  the  known 
world,  that  hath  an  institution  so  commodious  and  so  adapted  to  the  despatch 
of  causes,  as  our  trial  by  jury  in  those  courts  for  the  decision  of  tacts ;  in  no 
other  nation  under  heaven  does  justice  make  her  progress  twice  in  each  year 
into  almost  every  part  of  the  kingdom,  to  decide  upon  the  spot  by  the  voice  of 
the  people  themselves  the  disputes  of  the  remotest  provinces. 

And  nere  this  part  of  our  commentaries,  which  regularly  treats  only  of  re- 
dress at  the  common  law,  would  naturally  draw  to  a  concmsion.  But,  as  the 
proceedings  in  the  courts  of  equity  are  very  different  from  those  at  common 
law,  and  as  those  courts  are  of  a  very  general  and  extensive  jurisdiction,  it  is 
in  some  measure  a  branch  of  the  task  I  have  undertaken,  to  give  the  student 
some  general  idea  of  the  forms  of  practice  adopted  by.  those  courts.  These  will 
therefore  be  the  subject  of  the  ensuing  chapter. 


CHAPTEE  XXVIII. 

OF  PROCEEDINGS  IN  THE  COURTS  OF  EQUITY. 

^4261  '*'BsFORS  we  enter  on  the  proposed  subject  of  the  ensuing  chapter, 
^  viz.,  the  nature  and  method  of  proceedings  in  the  courts  of  equity,  it 
will  be  proper  to  recollect  the  observations  which  were  made  in  the  beginning 
of  this  Dook(a)  on  the  principal  tribunals  of  that  kind,  acknowledged  by  the 
constitution  of  England ;  and  to  premise  a  few  remarks  upon  those  particular 
causes,  wherein  any  of  them  claims  and  exercises  a  sole  jurisdiction,  distinct 
from  and  exclusive  of  the  other.^ 

(•)  De  Laud,  XL.  e.  fiS.  (»)0thenrtae  4»Ued  dtn  fuU  in  qui^ui  UoAtU  prmtaH 

(<)  Bodin.  de  remJbL  L  6^  c.  OL  farxbria  verba,  do,  dUso^  adcNco.    Cblv.  Xes  286. 

(•)  See  page  407.  (■)  Spelmiui  of  the  Ttorma,  1 4^  «i  2. 

.     (•)  IHtges  4«v  60»  78. 

^  That  the  courts  of  eauity  and  courts  of  law  are  not  opposed  to  each  other,  and  often 
concur  in  the  exercise  of  their  powers,  to  promote  the  enos  of  substantial  justice,  is  not 
now  disputed.  It  is  said  that  matters  of  fact  should  be  left  to  courts  of  law  for  the  de- 
cision of  a  jury,  (1  Ridgwav's  Pari.  Car.  9;)  and  issues  are  oftentimes  directed  for  that 
purpose;  yet  "there  is  no  aoubt,"  says  lord  Eldon,  "that  aooording  to  the  constitution 
of  this  court  it  may  take  upon  itself  the  decision  of  every  fact  put  in  issue  upon  the  re* 
cord."  And  again,  "This  court  has  a  right  (to  be  exercised  rery  tenderly  ana  sparingly) 
of  deciding  without  issues."  9  Yes.  168.  The  seneral  rule  is  that  a  court  of  equity  will 
never  exercise  jurisdiction  over  criminal  proceedings.  Yet  in  a  case  where  the  plamtiA 
indicted  defendant's  agent  at  the  sessions,  where  the  plaintiffs  themselves  were  judges, 
for  a  breach  of  the  peace,  lord  Hardwioke  made  an  order  to  restrain  the  prosecution  till 
396 
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•  I  have  already (b)  attetnpted  to  trace  (though  very  conoiaoly)  the  hnutry,  rise, 
and  progress  of  me  extraordinary  court,  or  coort  of  equity,  in  chancery  The 
same  jurisdiction  is  exercised,  and  the  same  system  of  redress  pursued,  in  the 

(»)  PiM«  60b  Ac. 


after  hearing  of  the  cause  and  further  order ;  and  where  a  bill  is  brought  to  quiet  poe- 
session,  if  the  plaintiff  afterwards  prefer  an  indictment  for  forcible  entry,  this  court  will 
stop  the  proceedings  upon  such  indictment.  2  Atk.  302.  Tlie  court  of  chancery  has  no 
jurisdiction  to  prevent  a  crime,  except  in  the  protection  of  infants.  Therefore  it  is  said 
that  the  publication  of  a  libel  cannot  be  restrained.  2  Swan.  413.  Nor  will  the  court 
compel  a  discovery  in  aid  of  criminal  proceedings.  2  Ves.  398.  The  court  of  chancery 
lias  a  concurrent  jurisdiction  with  the  admiralty,  (Gilb.  £q.  Bep.  228,)  and  may  repeal 
letters  of  reprisal  after  a  peace,  though  there  is  a  clause  in  the  patent  that  no  U'eaty  of 
peace  shaU  prejudice  it.  1  Vem.  54.  So  equity  may  relieve  after  verdict  in  King's  Bench 
or  Common  Pleas,  and  even  grant  a  perpetual  injunction  after  five  trials  at  law  on  the 
same  point,  and  verdicts  the  same  way ;  out  equity  is  very  tender  in  the  exercise  of  this 
power.  2  P.  W.  425.  10  Mod.  1.  And  a  court  of  equity  will  not  review  the  orders  of 
the  Exchequer  as  a  court  of  revenue;  nor  interfere  where  that  court,  as  a  court  of 
revenue,  ia  competent  to  decide  the  subject-matter.    3  Ridgw.  P.  C.  80. 

Matters  ariang  out  of  England. — A  question  concerning  the  right  and  title  to  the  Isle  of 
Man  may  be  determined  in  a  court  of  chancerv.  1  Yes.  202.  Where  the  defendant  is 
in  England,  though  the  cause  of  suit  arose  in  the  plantations,  iT  the  bill  be  brought  here, 
the  court  agens  m  personam  may,  by  compulsion  of  the  person,  force  him  to  do  justice ;  for 
the  jurisdiction  of  the  chancellor  is  not  ousted,  (3  Atk.  589.  See  1  Jac.  &  W.  27 ;)  and 
this  although  in  general  all  questions  respecting  real  estates  belong  to  the  country  where 
(hey  are  situate.    Elliott  v^.  Lord  Minto,  6  Moa.  16. 

1st.  It  is  assistant  to  the  common  law  by  removing  legal  impediments  to  a  fair  dtKsision 
of  a  question  depending  in  those  courts ;  as  preventing  the  setting  up  of  outstanding 
terms,  &c.    5  Mad.  428.    2  J.  &  W.  391. 

2d.  It  acts  concurrently  with  the  common  law  by  compelling  a  discovery  which  may 
enable  those  courts  to  decide  according  to  the  real  facts  and  justice  of  the  case;  as  where 
the  discovery  is  to  ascertain  whether  the  defendant  did  not  promise  to  marry,  (Forrest, 
Rep.  42;)  or  to  disprove  the  defendant's  plea,  that  he  had  made  no  promise  within  six 
years,  and  to  compel  him  to  state  whether  he  has  not  promised  within  that  time,  (5  Mad. 
331 ;)  but  he  has  a  right  to  protect  himself  in  equity  by  the  statute  of  limitations  from 
a  discovery  as  to  the  originaL  constitution  of  the  debt,  or  whether  it  has  since  been  paid. 
5  Mad.  331.  So  he  may  be  required  to  disclose  whether  he  is  an  alien  or  not,  (2  Yes. 
Sen.  287,  494 ;)  but  where  a  discovery  would  subject  a  party  to  penalty  or  forfeiture  it  is 
not  to  be  obtained,  (1  Ves.  56.    2  Ch.  Rep.  68.    2  Atk.  392.    2  Yes.  265.    1  Eq.  Abr  131, 

f).  10;)  except  in  cases  under  the  stock-jobbinff  act,  (7  Q^o,  II.  c.  8,  s.  1,  2  Marsh  Rep. 
25,)  and  some  other  particular  provisions.  ISor  will  the  court  compel  a  discovery  m  aid 
of  criminal  proceedings.  2  Yes.  398.  Vids  Mitf.  PI.  150.  It  exercises  concurrent 
jurisdiction  in  perpetuating  testimony  in  danger  of  being  lost  before  it  can  be  used ;  by 
preserving  property  during  litigation;  by  counteracting  fraudulent  judgments;  by  set- 
ting bounds  to  oppressive  litigation ;  and  in  cases  of  fraud,  accident,  mistake,  account, 
partition,  and  dower. 

3d.  It  claims  exclusive  jurisdiction  in  matters  of  trust  and  confidence,  and  whenever,  upon 
the  principles  of  universal  justice,  the  interference  of  a  court  of  judicature  is  necessary 
to  prevent  a  wrong,  and  the  positive  law  is  silent.     1  Fonb.  Eq.  p.  9,  n.  (f.| 

The  matters  over  which  the  court  of  chancery  maintains  an  equitable  jurisdiction  havo 
been  arranged  in  the  following  alphabetical  order ;  and,  as  this  analysis  has  the  recom 
mendation  of  practical  utility,  we  shall  proceed  to  embody  the  principal  ruleR  and  de 
oLsions  under  each  head  respectively. 

1st.  Accident  and  Mistake. 

2d.  Account. 

3d.  Fraud. 

4^  Infants. 

5th.  SpKciric  Performance  of  Agreements. 

6th.  Trusts. 

1st.  Accident  and  Mistake. — By  accident  is  meant,  where  a  case  is  distinguished  fron 
others  of  the  like  nature  b}'  unusual  circumstances ;  for  the  court  of  chancery  cannot 
control  the  maxims  of  the  common  law,  because  of  general  inconvenience;  but  only 
•where  the  observation  of  a  rule  is  attended  with  some  unusual  and  particular  inconve- 
nience.   10  Mod.  1. 

1.  Bonds,  dfc. — Equity  will  relieve  against  the  loss  of  deeds  (3  V.  &  B.  54)  or  bonds,  (5 
Ves  235.    6  Ves.  8iJ,)  but  not  if  the  bond  be  voluntary.  1  Uh.  Ga.  77.    It  will  also  se 
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equity  court  of  the  exchequer;  with  a  distinction,  howe  rer,  as  to  some  few  mat 
ters,  peculiar  to  each  tribunal,  and  in  which  the  other  cannot  interfere.  And, 
first,  of  those  peculiar  to  the  chancery. 

up  a  bond  so  lost,  or  destroyed,  against  sureties,  though  the  principal  be  out  of  the  juris- 
diction. 3  Atk.  93.  1  Ch.  Ca.  77.  9  Ves.  464.  Bonds  mode  joints  instead  of  several, 
may  be  modified  according  to  intent  m  some  cases.  2  Atk.  33.  9  Ves.  118.  17  Ves. 
514.     lMeriv.564. 

Ikundaries,  dkc. — Equity  will  ascertain  the  boundaries,  or  fix  the  value,  where  lands 
have  been  intermixed  by  unity  of  possession.  2  Meriy.  507.  1  Swanst.  9.  So  to  dis- 
tinguish copyhold  fraru  neehold  lands  within  the  manor.    4  Ves.  180.    Nels.  14. 

Penalties,  ibrfeituree,  a  «*.,  incurred  by  accident,  are  relieved  against,  (2  Vern.  594.  1 
Stra.  453.  1  Bro.  C.  C.  418.  2  Sch.  &  Lef.  685,)  where  the  thing  may  be  done  after 
wards,  or  a  compensation  made  for  it.  1  Gh.  Ga.  24.  2  Ventr.  352.  9  Hod.  22.  18  Ves 
63.  But  no  relief  is  given  in  the  case  of  a  voluntary  composition  payable  at  a  fixed 
period.  Ambl.  332.  See  1  Vern.  210.  2  Atk.  527.  3  Atk.  585.  16  Yes.  372.  Equity 
will  not  relieve  against  the  payment  of  stipulated,  or,  as  they  are  sometimes  called,  liqui 
dated,  damages,  (2  Atk.  194.  Finch.  117.  2  Cha.  Ca.  198.  6  Bro.  P.  C.  470.  1  Cox.  27 
2  Bos.  &  P.  346.  3  Atk.  395;)  and  forfeitures  under  acts  of  parliament,  or  conditions  tL 
law,  which  do  not  admit  of  compensation,  or  a  forfeiture  which  may  be  considered  as  t 
limitation  of  an  estate,  which  determines  it  when  it  happens,  cannot  be  relieved  against 
1  Ball  &  Bat.  373,  478.    1  Stra.  447,  452.    Preo.  Ch.  574. 

Mistake. — A  defective  cdnveyance  to  charitable  itaes  is  always  aided,  (1  Eden,  14.  2  Vern 
755.  Prec.  Ch.  16.  2  Vern.  453.  Hob.  136;)  but  neither  a  mistake  in  a  fine  (if  after 
death  of  conusor)  or  in  the  names  in  a  recovery  is  supplied,  especiaUy  against  a  pur- 
ohasor,  (2  Vern.  3.  Ambl.  102,)  nor  an  erroneous  recovery  in  the  manonal  court.  1 
Vern.  367.  Mistakes  in  a  deed  or  contract,  founded  on  ffood  consideration,  may  be  rectified. 
1  Ves.  317.  2  Atk.  203.  And  if  a  bargain  and  sale  be  made  and  not  enrolled  within  six 
months,  equity  will  compel  the  vendor  to  make  a  good  title  by  executing  another  bar* 
sain  and  sale  which  may  be  enrolled.  6  Ves.  745.  A  conveyance  defective  in  form  may 
be  rectified,  (1  £q.  Abr.  320.  1  P.  W.  279,)  even  against  assignees  (2  Vern.  564.  1  Atk. 
162.  4  Bro.  C.  C.  472)  or  against  representatives.  1  Anst.  14.  So  defects  in  surrenders 
of  copyhold,  (2  Vern.  564.  Salk.  449.  2  Vern.  151,)  but  not  the  omission  of  formalities 
re  mired  by  act  of  parliament  in  conveyances.  5  Ves.  240.  3  Bro.  C.  C.  571.  13  Ves« 
583.  15  Ves'.  60.  6  Ves.  745.  11  Ves.  626.  Defects  in  the  mode  of  conveyance  may 
be  remedied.    4  Bro.  C.  C.  382.    So  the  execution  of  powers.    2  P.  Wms.  623. 

2d.  Account. — Mutual  dealings  and  demands  between  parties,  which  are  too  complex 
to  be  accurately  taken  by  trial  at  law,  may  be  adjusted  in  equity,  (1  Sch.  &  Lefroy,  309. 
13  Ves.  278,  279.  1  Mad.  Ch.  86,  and  note  (i.) ;)  but  if  the  subject  be  matter  of  set-offal 
law,  and  capable  of  proof,  a  bill  will  not  lie,  (6  Ves.  136;)  and  the  difficulty  in  acyustinff 
the  account  constitutes  no  legal  objection  to  an  action.  5  Taunt.  481.  1  Marsh.  115.  3 
Camp.  238. 

3d.  Fkaud. — Equity  has  so  great  an  abhorrence  of  fraud  that  it  will  set  aside  its  own 
decrees  if  founded  thereupon ;  and  a  bill  lies  to  vacate  letters-patent  obtained  by  fraud. 
13  Vin.  Abr.  543,  pi.  9.  1  Vern.  277.  All  deceitful  practices  and  artful  devices  contrary 
to  the  plain  rules  of  common  honesty  are  frauds  at  common  law,  and  punishable  there  j 
but  for  some  frauds  or  deceits  there  is  no  remedy  at  law,  in  which  cases  they  are  cog- 
Vnisable  in  equity  as  one  of  the  chief  branches  of  its  original  jurisdiction.  2  Ch.  Ca.  10^ 
,  Fukch,  161.  2  P.  Wms.  270.  2  Vern.  189.  2  Atk.  324.  3  P.  Wms.  130.  Bridg.  Ind 
tit.  Fraud,  pi.  1.  Where  a  person  is  prevented  l^  fraud  from  executing  a  deed,  equity 
will  regard  it  as  already  done.    1  Jac.  &  W.  99. 

1.  Trustees  are  in  no  case  permitted  to  purchase  from  themselves  the  trust  estate,  (I 
Vern.  465,)  nor  their  solicitor,  (3  Mer.  200;^  nor  in  bankruptcy  are  the  oommissionere 
(6  Ves.  617)  or  assignees,  (6  Ves.  627,)  nor  tneir  solicitors,  (10  Ves.  381 ;)  nor  committet 
or  keeper  of  a  lunatic,  (13  Ves.  156,)  nor  an  executor,  (1  Ves.  &  B.  170.  1  Cox,  134^) 
nor  governors  of  charities.    17  Ves.  500. 

2dly.  Attorney  and  Client, — Fraud  in  transactions  between  attorneys  and  client  is  guarded 
sgainst  most  watchfully.    2  Ves.  Jr.  201.    1  Mad.  Ch.  114,  115,  116. 

3dly.  Heirs,  Sailors,  dee, — Equity  will  protect  improvident  heirs  against  agreement* 
binding  on  their  future  expectancies  negotiated  during  some  temporary  embarrassment, 
provided  such  agreement  manifest  great  inadequacy  of  consideration.  1  Vern.  169.  2 
Vern.  27.  1  P.  Wms.  310.  1  Bro.  C.  C.  1.  2  Ves.  157.  It  will  also  set  aside  unequal 
oonta'acts  obtained  from  sailors  respecting  their  prise-money,  (Newl.  Cent.  443.  1  Wils 
229.  2  Ves.  281,  516 ;]  and  the  fourth  section  of  20  Geo.  111.  o.  24  declares  all  bargains,, 
iic.  concerning  any  share  of  a  prize  taken  from  any  of  his  migesty's  enemies,  &c.  void. 
Vide  Newl.  Cent.  444. 

4thJy.  Ovardum, — Fraud  between  guardian  and  ward  is  also  the  subject  of  strict  oog 
298 
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1.  Upon  the  abolition  of  the  court  of  wards,  the  caro,  which  ibe  crown  wa» 
bound  to  take  as  guardian  of  its  infant  tenants,  was  totally  extinguished  in  oveiy 
feodal  view;  but  *re8ulted  to  the  king  in  his  court  of  chancery,  together  rjit^^^ 
with  the  general  protection(6)  of  all  other  infants  in  the  kingdom.    W  hen     ^    "* 

(•)  F.  N.  B.  27. 

nizance  in  the  court  of  chancery.    For  the  detaib  under  this  head,  see  1  book,  ch.  xyii 
•nd  notes. 

Sthly.  Injunctions. — In  a  modem  work  the  subject  of  ix^ unctions  is  considered  under 
the  head  of  fraud,  (see  1  Mad.  Ch.  125  ;)  but  it  seems  to  deserve  a  distinct  consideration. 
An  injunction  is  a  method  by  which  the  court  of  chancery  interferes  to  prevent  the  com* 
mission  of  fraud  and  mischief.  The  exercise  of  this  authority  may  be  obtained, — 1st.  To 
stay  proceedings  in  other  courts.  2d.  To  restrain  infringements  of  patent.  3d.  To  stay 
waste.  4th.  To  preserve  copyright.  5th.  To  restrain  negotiation  of  bills,  Ac,  or  the 
transfer  of  stock.  6th.  To  prevent  nuisances,  and  in  most  cases  where  the  rights  of 
others  are  invaded  and  the  remedy  by  action  at  law  is  too  remote  to  prevent  increasing 
damage.  See  1  Mad.  Ch.  157  to  165.  An  ii\junction  to  stay  proceedings  at  law  does  not 
extend  to  a  distress  for  rent,  (1  Jac.  &  W.  392 ;)  nor  has  equity  any  jurisdiction  to  stop 
goods  in  transitu  in  any  case ;  nor  will  the  court  restrain  the  sailing  of  a  vessel  for  such 
purpose  by  injunction.    2  Jac.  &  W.  349. 

6thly.  Bills  of  Peace,  which  form  an  essential  check  on  litigation.    1  Bro.  F.  C.  266.    2 
Bro.  P.  C.  217.  Bunb.  158.   1  P.  Wms.  671.  Prec.  Cha.  262.   1  Stra.  404.    For  this  purpose 
a  perpetual  izg'unction  will  be  granted.     See  10  Mod.  1.    1  Bro.  P.  C.  268,    This  bill 
cannot  hold  in  disputes  between  two  persons  only.    2  Atk.  483,  391.  4  Bro.  C.  C.  157 
Vin.  tit.  Ch.  425,  pi.  35.    3  P.  Wms.  156. 

7thly.  BUI  of  Interpleader  wiU  lie  to  prevent  fraud  or  ii\justice,  where  two  or  more  parties 
claim  adversely  to  each  other,  from  nim  in  possession  ;  otherwise  it  will  not  lie,  (1  Mer. 
405 ;)  for  in  such  case  it  is  necessary  the  two  claimants  should  settle  their  rights  before 
the  person  holding  possession  be  required  to  give  up  to  either.  2  Ves.  Jr.  310.  Mitf.  PL 
39.    1  Mad.  Ch.  173.     And,  on  the  same  principle, 

Sthly.  Bills  or  Writs  qf  CMoran,  to  remove  a  cause  from  an  inferior  or  incompetent 
jurisdiction. 

9thly.  Bills  to  perpetuate  testimony  in  'danger  of  being  lost  before  the  right  can  be  ascer* 
tained. 

lOthly.  BiSs  to  discover  evidence  in  possession  of  defendant,  whereof  plaintiff  would  be 
otherwise  wholly  deprived,  or  of  deeds,  &c.  in  defendant's  custody. 

llthly.  Bills  of  (^^  Tmiei,  for  the  purpose  of  preventing  a  possible  future  injury,  and 
tiiereby  quieting  men's  minds  and  estates,  &c.  1  Mad.  Ch.  224.  Newl.  on  Contr.  93^ 
493. 

12thly.  BUls  for  the  delivering  up  of  Deeds. — ^As  where  an  instrument  is  void  at  common 
law,  as  being  against  the  policy  of  the  law,  it  belongs  to  the  jurisdiction  of  equity  to 
order  it  to  be  delivered  up.  11  Ves.  535.  In  Mayor,  ftc.  of  Colchester  vs.  Lowton,  lord 
Mdon  says,  '*  My  opinion  has  always  been  (differing  from  others)  that  a  court  of  equity 
has  jurisdiction  ana  duty  to  order  a  void  deed  to  be  delivered  up  and  placed  with  Uioso 
whose  property  may  be  affected  by  it,  if  it  remains  in  other  hands.''    1  Ves.  &,  B.  244. 

13th.  Bills  for  apportionment  or  contribution  between  persons  standing  in  particular 
relations  one  to  another.    5  Ves.  792.    2  Freem.  97. 

14th.  For  dower  and  parti^um. 

15th.  To  establish  moduses. 

16th.  Bills  to  marshal  securiHes* 

17th.  Bills  to  secure  property  in  litigation  in  other  courts.    And 

ISjh  and  lastly.  Bills  to  compel  lords  of  manors  to  hold  courts,  or  to  admit  copy 
holders  and  bills  to  reverse  erroneous  judgments  in  copyhold  courts.    Vide  1  Madd.  Ch. 
242  to  253. 

4th.  Infants. — ^The  protection  and  care  which  the  court  of  chancery  exercises  over 
infants  have  already  been  incidentally  noticed.    Vide  1  book,  chs.  xvi.  xvii.  and  notes. 

Wards  of  Qmrt. — ^To  make  a  child  a  ward  of  court,  it  is  sufiicient  to  file  a  bill ;  and  it  is 
a  contempt  to  marry  a  ward  of  court,  though  the  infant's  &ther  be  living.  Ambl.  301< 
The  court  of  chancery,  representing  the  king  as  parens  patrice,  has  jurisdiction  to  control 
the  right  of  the  father  to  the  possession  of  his  infant;  but  the  court  of  King's  Bench  has 
not  any  portion  of  that  delegated  authority.  The  court  of  chancery  will  restrain  the 
father  from  removing  his  child,  or  doing  any  act  towards  removing  it,  out  of  the  juris* 
diction.  So  will  the  court  refuse  the  possession  of  the  child  to  its  mother  if  she  has 
.withdrawn  herself  from  her  husband.  10  Ves.  52.  Co.  Litt.  89,  (a.)  n.  70.  2  Fonb.  Tr 
Eq.  224.  n.  (a.)  2  Bro.  C.  C.  499.  1  P.  Wms.  705.  4  Bro.  C.  C.  101.  2  P.  Wms.  102.  The 
court  retains  its  jurisdiction  over  th')  property  of  a  ward  of  court  after  twenty-one.  If  it 
remains  in  court,  and,  if  the  ward  marries,  will  order  a  proper  settlement  to  be  made^  or 
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therefore  a  fatherless  child  has  no  other  gnardiao,  the  court  of  chancery  has  a 
right  to  appoint  one;  and  from  all  proceedings  relative  thereto,  an  appeal  lies 
to  the  house  of  lords.  The  court  of  exchequer  can  only  appoint  a  guardian  ad 
litem,  to  manage  the  defence  of  the  infant  if  a  suit  be  commenced  against-  him; 
a  power  whteh  is  incident  to  -the  jurisdiction  of  every  court  of  justice  \{d)  but 

O  Cro.  Jac.  tS41.    2  Lot.  168.    T.Jodm,90. 

reform  an  improper  one,  unless  the  ward  consents  to  the  settlement  either  in  court  or 
under  a  commission.  2  Sim.  &,  Stu.  123,  n.  (a.)  In  case  the  husband  assign  the  property 
of  the  wife,  who  is  a  ward  of  court,  it  shall  not  prevail,  but  the  court  will  direct  even  the 
whole  of  the  property  in  question  >to  be  settled  on  the  wife  and  her  children,  and  the 
assignee  will  not  be  entitled  even  to  the  arrear  of  interest  accrued  since  the  marriage. 
3  Ves.  506. 

5th.  Specific  Pbrformance  of  Agkexmbnts. — The  jurisdiction  of  the  courts  of  equity  in 
matters  of  this  kind,  though  certainly  as  ancient  as  the  reign  of  Edward  IV.,  did  not 
obtain  an  unresisting  and  uniform  acquiescence  on  the  part  of  the  public  till  many  years 
afterwards.    See  1  Boll.  Bep.  354.    2  ib.  443.    Latch.  172. 

BeaUy. — ^Thus  equity  enforces  agreements  for  the  purchase  of  lands,  or  things  which 
relate  to  realties,  but  not  (generally)  those  which  relate  to  personal  chattels,  as  the  sale 
of  stock,  com,  hops,  &c. :  in  such  cases  the  remedy  is  at  law.  3  Atk.  383.  Newl.  Contr. 
87. 

That  which  is  agreed  to  be  done  is  in  equity  considered  as  already  done,  (2  P.  Wms. 
222;)  and  therefore  when  a  husband  covenants  on  bis  marriage  to  make  a  settlement 
charged  upon  his  lands,  which  he  is  afterwards  prevented  from  completing  by  sudden 
death,  the  heir  shall  make  satis&ction  of  the  settlement  out  of  the  estate.    Ib.  233. 

Per9onaUy, — In  agreements,  with  penalties  for  the  breach  of  them,  it  is  necessary  to 
distinguish  the  cases  of  a  penalty  intended  as  a  security  for  a  collateral  object  from  those 
where  the  contract  itself  has  assessed  the  dcxmages  which  the  party  is  to  pay  upon  his  doing 
or  omitting  to  do  the  particular  act.  In  these  latter  cases  equity  will  not  interfere  either 
to  prevent  or  to  enforce  the  act  in  question,  or  to  restrain  the  recovery  of  damages  after 
they  have  become  due;  but  in  the  former,  where  it  plainly  appears  that  the  specific 
performance  of  that  act  was  the  primary  object  of  the  a^eement,  and  the  penalty 
mtended  merely  to  operate  as  a  collateral  security  for  its  being  done,  though  at  law  the 
party  might  make  his  election  either  to  do  the  particular  act  or  to  pay  the  penalty,  a 
court  of  equity  will  not  permit  him  to  exercise  such  right,  but  will  compel  him  to  per- 
form the  object  of  the  agreement.  Newl.  Gontr.  cap.  17.  Thus,  as  the  principle  whereon 
a  specific  performance  of  agreement  relating  to  personals  is  refused  is  that  there  is  as 
complete  a  remedy  to  be  obtained  at  law,  therefore,  where  a  party  sues  merely  on  a 
memorandum  of  a^eement,  (a  mere  memorandum  not  being^  regarded  as  valid  at  law,) 
a  court  of  equity  will  ^ve  relief;  for  equity  suffers  not  a  ri^t  to  be  without  a  remedy. 
3  Atk.  382,  385.  But  it  is  only  where  the  legal  remedy  is  inadequate  or  defective  that 
courts  of  equity  interfere.  8  Ves.  163.  Eauity  will  not  enforce  an  agreement  for  the 
transfer  of  stock,  (10  Yes.  161 ;)  but  it  has  oeen  held  that  a  bill  will  lie  for  performance 
of  agreement  for  purchase  of  government-stock  where  it  prays  for  the  deuvery  of  the 
eerdncaies  which  give  the  legal  title  to  stock.  1  Sim.  k  Stu.  590.  And  it  seems  the  court 
will  entertain  a  suit  for  the  specific  performance  of  a  contract  for  the  purchase  of  a  debt. 
5  Price,  325.  So  to  sell  the  good  will  of  a  trade  and  the  exclusive  use  of  a  secret  in 
dyeing,  (1  Sim.  k  Stu.  74;)  but  not  without  great  caution.    See  1  P.  Wms.  181. 

6th.  Trusts. — ^Trusts  may  be  created  of  real  or  personal  estate,  and  are  either,  1st, 
Express  ;  or,  2d,  ImpUed,  tinder  the  head  of  impliea  trusts  may  be  included  all  resulting 
trusts,  and  all  such  trusts  as  are  not  express:  Express  trusts  are  created  by  deed  or  will. 
Implied  trusts  arise  in  general  by  construction  of  law  upon  the  acts  or  situation  of  par- 
ties.   1  Mad.  Cha.  446. 

Lunades, — ^The  custody  of  the  persons  and  estates  of  lunatics  was  a  power  not  orieinally 
In  the  crown,  but  was  given  to  it  by  statute  for  the  benefit  of  the  suoject.  1  Biogw.  P. 
0.  224 ;  et  vUL  2  Inst.  14.  And  now,  by  the  statute  de  prerogaHvd  regis,  (17  Edw.  II.  c.  9  ft 
10,)  the  king  shall  have  the  real  estates  of  idiots  to  his  own  use,  and  he  shall  provide  for 
the  safe  keeping  of  the  real  estates  of  lunatics,  so  that  they  shall  have  a  competent  main- 
tenance, ana  the  residue  is  to  be  kept  for  their  use.  1  Bidgw.  P.  C.  519,  535.  A  liberal 
application  of  the  property  of  a  lunatic  is  made  to  secure  every  comfort  his  situation  will 
admit,  (6  Ves.  8,)  without  regard  to  expectants  on  estate.  1  Yes.  Jr.  297.  The  power  of 
the  chancellor  extends  to  making  grants  firom  time  to  time  of  the  lunatic's  estate,  anu 
as  this  power  is  derived  under  the  sign-manual,  in  virtue  of  the  prerogative  of  the  crown, 
the  chancellor,  who  is  usually  invested  with  it,  is  responsible  to  the  crown  alone  for  the 
riglit  exercise  of  it.  Per  Ld.  Hardw.,  3  Atk.  635.  It  is  said  that  since  the  revolution  the 
kiiig  has  always  granted  the  surplus  profits  of  the  esuite  of  an  idiot  to  some  of  his  family* 
Ridgw.  P.  C.  51),  App.  note,  (1.) 
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when  the  interest  of  a  minor  eomee  before  the  court  jadicially,  in  the  piogrese 
of  a  caase,  or  npon  a  bill  for  that  purpose  filed^  either  tribunal  indiscriminatelj 
will  take  care  oi  the  property  of  the  infant. 

2.  Asto  idiots  and  lunatics:  the  king  himself  used  formerly  to« commit  the 
custody  of  them  to  proper  committee.'t,  in  every  particular  case ;  but  now,  to 
avoid  solicitations  and  the  very  shadoAv  of  undue  partiality,  a  warrant  is  issued 
by  the  king(e)  under  his  royal  sign-manual  to  the  chancellor  or  keeper  of  his 
seal  to  perroim  this  office  for  him  -,  and,  if  he  acts  improperly  in  granting  such 
custodies,  the  complaint  must  be  made  to  the  king  himself  in  council//)  But 
the  previous  proceedings  on  the  commission,  to  inquire  whether  or  no  the  party 
be  an  idiot  or  a  lunatic,  are  on  the  law  side  of  the  court  of  chancery,  and  can 
only  be  redressed  (if  erroneous)  by  writ  of  error  in  the  regular  course  of  law." 

(•)  See  book  L  di.  8.  (/)  8  P.  Wnu.  108.    See  Reg.Br.S67. 

€^aritie3,''^:^The  general  controlling  power  of  the  court  over  charities  does  not  extend  to 
a  charity  regulat^  bv  governors  unc^r  a  charter,  unless  they  have  also  the  management 
of  t^e  revenues  and  abuse  their  trust ;  which  will  not  be  presumed,  but  must  be  appa- 
rent and  made  out  by  evidence.  2  Yes.  Jr.  42.  The  internal  management  of  a  charity  is 
the  exclusive  subject  of  visitorial  jurisdiction ;  but  under  a  trust  as  to  the  revenue,  abuse 
by  misapplication  is  controlled  in  chancery.    2  Yes.  &  B.  134. 

Executors. — Where  an  executor  has  an  express  legacy,  the  court  of  chancery  looks  upop 
him  as  a  trustee  with  regard  to  the  surplus,  and  will  make  him  account,  though  the  spiri- 
tual court  has  no  such  power.  1  P.  Wms.  7.  And  where  an  executor,  who  was  directed  to 
lay  out  the  testator's  personalty  in  the  fiinds,  unnecessarily  sold  out  stock,  kept  large 
balances  in  his  hand,  and  resisted  payment  of  debts  bv  false  pretences  of  outstanding 
demands,  he  was  charged  with  five  per  cent,  interest  and  costs,  but  the  court  refused  to 
make  re»ts  in  the  account.  1  Jac.  &  W.  586.  And  see,  on  this  subject,  ante,  2  book, 
ch.  32. 

Marshalling  Assets. — ^The  testator's  whole  personal  property,  whether  devised  or  not,  is 
assets  both  in  law  and  equity,  to  which  creditors  by  simple  contract,  or  of  any  higher 
order,  may  have  recourse  for  the  satisfaction  of  their  demands.  But  the  testator  may, 
by  clear  and  explicit  words,  exempt  his  personalty  from  payment  of  debts  as  against  the 
devisee  of  his  realty,  though  not  as  against  creditors.  The  rule  in  equity  is,  that  in  case 
even  of  a  specialty  debt  the  personal  assets  shall  be  first  applied,  and  if  deficient,  and 
there  be  no  devise  for  payment  of  debts,  the  heir  shall  then  be  charged  for  assets  de- 
scended. 2  Atk.  426,  434.  For  lands  are  in  equity  a  favoured  fund,  insomuch  that  the 
heir  at  law  or  devisee  of  a  mortgagor  may  demand  to  have  the  estate  mortgaged  by  such 
devisor  himself,  cleared  out  of  the  personalty.  Yin.  Abr.  tit.  Heir,  U.  pi.  35.  1  Atk.  487. 
And  a  specific  devisee  of  a  mortgaged  estate  is  entitled  to  have  it  exonerated  out  of  real 
assets  descended.  3  Atk.  430,  439.  But. at  law  there  is  no  such  distinction  of  favour 
shown  to  lands:  a  bond-creditor  may  if  he  please  proceed  immediately  against  the  heir 
without  suing  the  personal  representative  of  his  deceased  debtor.  As  to  the  order  in 
which  real  assets  shall  be  applied  in  equity  for  payment  of  debts,  {after  exhausting  the 

Sersonal  effects,  supposing  them  not  exempted, )  the  general  rule  is,  first  to  take  lands 
evised  simply  for  that  purpose,  then  lands  descended,  and  lastly  estates  specifically  de- 
vised, even  though  they  are  generally  charged  with  the  paymerU  qf  debts,    2  Bro.  263. 

Equitable  assets  are  such  as  at  law  cannot  be  reached  by  a  creditor  as  a  devise  in  trust 
to  pay  debts  of  an  equity  of  redemption  subject  to  a  mortgage  m  fee,  or  where  the  de- 
scent is  broken  by  a  devise  to  sell  for  the  payment  of  debts.  I  Yern.  411.  1  Ch.  Ca.  128, 
n.    2  Atk.  290.    But  lands  so  devised,  subject  to  a  mortgage  for  years,  are  legal  assets. 

Bankruptcy. — See  the  consolidation  act,  (6  Geo.  lY.  c.  16,)  commencing  its  operation 
with  the  present  year,  and  the  decisions  applicable  to  its  several  enactments,  anie^  2  book, 
ch.  31. — Chittt. 

'  By  Stat.  9  Geo.  I Y.  o.  41,  s.  41,  all  perscms  wheresoever  in  England  (not  keeping 
#censed  houses,  and  not  being  relatives,  or  a  committee  appointed  by  the  lord  chanoellOT) 
receiving  into  their  exclusive  care  and  maintenance  any  insane  person  or  persons,  or  re- 
presented or  alleged  to  be  insane,  are  required,  under  pain  of  misdemeanour,  to  have  a 
certificate  of  insanity,  an  order  for  reception  of  every  such  person  so  received  after  1st 
of  August,  1828,  and  to  transmit  copies  thereof  within  five  days  to  the  office  of  metro- 
politan commissioners  in  lunacy,  to  be  marked  "private  return,"  and  also  fortiiwith  to 
give  notice  of  the  death  or  removal  of  any  such  person. 

And  by  s.  36  of  the  same  statute,  the  persons  by  whose  authority  any  patient  shall  be 
«lelivered  into  the  care  of  the  keeper  of  any  licensed  house  for  the  reception  of  the  in- 
sane, are,  under  like  pain,  required  in  person,  or  by  some  other  person  appointed  in 
writing,  under  hand  and  seal,  to  visit  such  person  once  at  least  every  six  months  during 
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3.  The  king,  9k%  parens  patruBy  has  the  general  Buperintendenee  of  all  charities i 
which  he  exercises  by  the  keeper  of  his  conscience,  the  chancellor.  And  there- 
fore whenever  it  is  necessary,  the  attorney-general,  at  the  relation  of  some  in 
formant,  (who  is  usually  called  the  relatory)  files  ex  officio  an  information  in  the 
court  of  chancery  to  have  the  charity  piK>perly  established.  By  statute  also  48 
FJi£.  0  4y  authority  is  given  to  the  lord  chancellor  or  lord  keeper,  and  to  the 
♦4281    ^^*^^®^^^  ^^  *"®  duchy  of  Lancaster,  respectively,  to  grant  *commi8- 

'  sions  under  their  several  seals,  to  inquire  mto  any  abuses  of  charitable 
donations,  and  rectify  the  same  by  decree;  which  may  be  reviewed  in  the 
respective  courts  of  the  several  chancellors,  upon  exceptions  taken  thereta 
But,  though  this  is  done  in  the  petty-bag  office  in  the  court  of  chancery,  because 
the  commission  is  there  returned,  it  is  not  a  proceeding  at  common  law,  but 
treated  as  an  original  cause  in  the  court  of  equity.  The  evidence  below  is  not 
taken  down  in  writing,  and  the  respondent  in  his  answer  to  the  exceptions  may 
allege  what  new  matter  he  pleases )  upon  which  they  go  to  proof,  and  examine 
witnesses  in  writing  upon  all  the  matters  in  issue :  and  the  court  may  decree 
the  respondent  to  pay  all  the  costs,  though  no  such  authority  is  given  by  the 
statute.  And  as  it  is  thus  considered  as  an  original  cause  throughout,  an  appeal 
lies  of  course  fh>m  the  chancellor's  decree  to  the  house  of  peer8,(^)  notwithstand- 
ing any  loose  opinions  to  the  contrary. (A)' 

4.  By  the  several  statutes  relating  to  bankrupts,  a  summary  jurisdiction  is 
given  to  the  chancellor  in  many  matters  consequential  or  previous  to  the  com- 
ipissions  thereby  directed  to  be  issued ;  from  which  the  statutes  give  no  appeal.^ 

On  the  other  hand,  the  jurisdiction  of  the  court  of  chancery  doth  not  extend 
to  some  causes  wherein  relief  may  be  had  in  the  exchequer.  No  information 
oan  be  brought,  in  chancery,  for  such  mistaken  charities  as  are  given  to  the 
ffing  by  the  statutes  for  suppressing  superstitious  uses.  Nor  can  chancery  give 
any  relief  against  the  king,  or  direct  any  act  to  be  done  by  him,  or  make  any 
decree  disposing  of  or  affecting  his  property;  not  even  in  cases  where  he  is  ^ 
royal  trustee. (t/  Such  causes  must  be  determined  in  the  court  of  exchequer, 
*42d1  ^^  ^  court  of  revenue;  which  alone  has  power  ♦over  the  king's  treasury, 
^    and  the  officers  employed  in  its  management :  unless  where  it  properly 

(0  Duke's  Char.  Uses,  02, 128.   Corporation  of  Bnrford  vt,        (*)  Hoggioi  wu  York  BnUdings'  Goiapanj,  Cfanc.  34  OtL 
Lenthal,  Ctivie.  0  VUj,  174S.  1740.     Reeve  ««.  Attoniey-Oeneral,  Oxne.   27  Not.  1741. 

(*)  2  Vern.  118.  Ltgiitboaii  vt.  Attorney-OeQeral,  Chnc.  2  May,  1748. 

his  confinement,  and  to  enter,  in  the  journal  kept  at  such  houses  for  registering  the  visiti 
of  the  commissioners,  the  date  of  such  visit. — Cbittt. 

The  proceedings  of  the  court  of  chancery  in  the  exercise  of  this  branch  of  its  juris- 
diction are  now  regulated  by  the  statute  16  &  17  Vict.  c.  70,  called  "  The  Lunacy  Kegn- 
lation  Act,  1853."— Kerr. 

*  The  latest  and  most  important  piece  of  legislation  on  this  subject  is  ''The  Charitable 
Trusts  Act,  1853,"  of  which  the  professed  object  is  to  secure  the  due  administration  of 
charitable  trusts,  and  in  certain  cases  a  more  beneficial  application  of  charitable  ftinds 
than  that  previously  in  operation. — Kbrr. 

*  The  summary  iurisdiction  of  the  court  of  equity  in  cases  of  bankruptcy  must  be  per- 
sonally exercised  by  the  chancellor,  lord  keeper,  or  the  lords  commissioners  of  the  great 
i*eal.    2  Woodd.  400. — Christian. 

But,  by  Stat.  1  &  2  W.  IV.  c.  56,  this  jurisdiction  was  transferred  to  the  court  of  bank- 
ruptcy .--Stewart. 

^  Where  the  riehts  of  the  crown  are  concerned,  if  they  extend  only  to  the  superin* 
tendence  of  a  public  trust,  as  in  the  case  of  a  charity,  the  king's  attorney-general  may 
be  made  a  party  to  sustain  those  rights ;  and,  in  other  cases  where  the  crown  is  not  in 
possession,  a  title  vested  in  it  is  not  impeached,  and  its  rights  only  incidentally  oon- 
oemed.  It  has  generally  been  considered  that  the  king's  attorney-general  maybe  made 
a  party  in  respect  of  those  rights ;  and  the  practice  has  been  accordingly.  1  P.  Wms.  445. 
But  where  the  crown  is  in  possession,  or  any  title  is  vested  in  it  which  the  suit  seeks  to 
divest,  or  its  rights  are  the  immediate  and  sole  object  of  the  suit,  the  application  must 
be  to  the  king,  oy  petition  of  right,  (Reeve  vs,  Attorney-General,  mentioned  in  Penn  «t. 
Lord  Balumore,  1  Ves.  445,  446,)  upon  which,  however,  the  crown  may  refer  it  to  the 
chancellor  to  do  right,  and  may  direct  that  the  attorney-general  shall  be  made  a  party  to 
a  suit  for  that  purpose.  The  queen  has  also  the  same  prerogative.-  2  Roll.  Abr.  21S. 
ICitt  T^9at.  on  Pleadings  in  Chavoery. — Cbrmtian. 
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belongs  to  the  duchy  court  of  Lancaster,  which  hath  also  a  similar  jorisdiction 
as  a  coart  of  revenue,  and,  like  the  other,  consists  of  both  a  court  of  law  and  a 
court  of  equity. 

In  all  other  matters,  what  is  said  of  the  court  of  equity  in  chancery  will  be 
equally  applicable  to  the  other  courts  of  equity.  Whatever  difference  there 
may  be  in  the  forms  of  practice,  it  arises  from  the  different  constitution  of  their 
officers:  or,  if  they  differ  in  any  thing  more  essential,  one  of  them  must  certainly 
be  wronff ;  for  truth  and  justice  are  always  uniform,  and  ought  equally  to  be 
adopted  by  them  all. 

Let  us  next  take  a  brief,  but  comprehensive,  view  of  the  general  nature  of 
equity y  as  now  understood  and  practised  in  oar  several  courts  of  judicature.  I 
have  formerly  touched  upon  it,(/r)  but  imperfectly:  it  deserves  a  most  complete 
explication.  Yet  as  nothing  is  hitherto  extant,  that  can  give  a  stranger  a  tole* 
raole  idea  of  the  courts  of  equity  subsisting  in  England,  as  distinguished  from 
the  courts  of  law,  the  compiler  of  these  observations  cannot  but  attempt  it  with 
diffidence :  those  who  know  them  best  are  too  much  employed  to  find  time  to 
write ;  and  those  who  have  attended  but  little  in  those  courts  must  be  often  at 
a  loss  for  materials. 

Equity,  then,  in  its  true  and  genuine  meaning,  is  the  soul  and  spirit  of  all  law: 
positive  law  is  construed,  and  rational  law  is  made,  by  it.  In  this,  equity  is 
synonymous  to  justice ;  in  that,  to  the  true  sense  and  sound  interpretation  of 
the  rule.  But  the  very  terms  of  a  court  of  equity,  and  a  court  of  law,  as  con* 
trasted  to  each  other,  are  apt  to  confound  and  mislead  us :  as  if  the  one  judged 
without  equity,  and  the  other  was  not  bound  by  any  law.  Whereas  every  defi- 
nition or  illustration  to  be  met  with,  which  now  draws  a  line  between  the  two 
jurisdictions,  by  setting  law  and  equity  '''in  opposition  to  each  other,  r*4S0 
will  be  found  either  totally  enx)neous,  or  erroneous  to  a  certain  degree.     ^ 

1.  Thus  in  the  first  place  it  is  said,(2)  that  it  is  the  business  of  a  court  of 
equity  in  England  to  abate  the  rigour  of  the  common  law.  But  no  such  power 
is  contended  for.  Hard  was  the  case  of  bond-creditors  whose  debtor  devised 
away  his  real  estate;  rigorous  and  unjust  the  rule  which  put  the  devisee  in  a 
better  condition  than  the  heir;(m)  yet  a  court  of  equity  had  no  power  to  inter* 
pose.  Hard  is  the  common  law  still  subsisting,  ihsit  land  devised,  or  descend- 
mg  to  the  heir,  shall  not  be  liable  to  simple  contract  debts  of  the  ancestor  or 
devisor,(n)  although  the  money  was  laid  out  in  purchasing  the  very  land ;  and 
that  the  father  shall  never  immediately  succeed  as  heir  to  the  real  estate  of  the 
son  ',(0)  but  a  court  of  equity  can  give  no  relief;  though  in  both  these  instances 
the  artificial  reason  of  the  law,  arising  from  feodal  principles,  has  long  ago  en- 
tirely ceased.  The  like  may  be  observed  of  the  descent  of  lands  to  a  remote 
relation  of  the  whole  blood,  or  even  their  escheat  to  the  lord,  in  preference  to 
the  owner's  half-brother  ;(^)  and  of  the  total  stop  to  all  justice,  by  causing  the 
parol  to  demur(jq)  whenever  an  infant  is  sued  as  heir,  or  is  party  to  a  real  action. 
In  all  such  cases  of  positive  law,  the  courts  of  equity,  as  well  as  the  courts  of 
law,  must  say,  with  U lpian,(r)  <'  hoc  quidem  perquam  durum  est,  sed  ita  lex  acripta 
estr 

2.  It  is  said,(«)  that  a  court  of  equity  determines  according  to  the  spirit  of 
the  rule,  and  not  according  to  the  strictness  of  the  letter.  But  so  also  does  a 
court  of  law.  Both,  for  instance,  are  equally  bound,  and  equally  profess,  to  in- 
terpret statutes  according  to  the  true  intent  of  the  legislature.  In  general  law 
all  cases  cannot  be  foreseen,  or,  if  foreseen,  cannot  be  expressed:  some  will 
arise  that  will  fall  within  the  '''meaning,  though  not  within  the  words,  rn^A^i 
of  the  legislator;  and  others,  which  may  fall  within  the  letter,  may  be  ^ 
contrary  to  his  meaning,  though  not  expressly  excepted.  These  cases,  thus  out 
of  the  letter^  are  often  said  to  be  within  the  equity,  of  an  act  of  parliament; 
and  so  cases  within  the  letter  are  frequently  out  of  the  equity.    Here  by  equity 


(*)  Book  i.  introd.  g  2, 3»  od  eolc 

(*)  Lord  Kaima,  Princ.  of  Equity,  M. 

(•)Soe  book  IL  eh.  23,  p.  378. 

(•)  ibid  eh.  U,  pflfes  243,  214;  di.  28.  p.  877. 

(•)  Ibid.  eh.  14,  pTSoS. 


Of)  nrfd.  p.  827. 

(f  )  8e«  pAge  80a 

(r)  J-/.  40, 9,12. 

(•)  Lmd  ]ulin%  Prinfr  ef  Xqotty,  177. 
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we  mean  nothing  but  the  sound  interpretation  of  the  law;  though  the  words  of 
the  law  itself  may  be  too  general,  too  special,  or  otherwise  inaccurate  or  defect- 
ive. These  then  are  the  cases  which,  as  Grotius(t)  says,  '^  lex  non  eocacte  definUf 
ged  arbitrio  boni  viri  permittit ;"  in  order  to  find  out  the  true  sense  and  meaning 
of  the  lawgiver,  from  every  other  topic  of  constmction.  But  there  is  not  a 
single  rule  of  interpreting  laws,  whether  equitably  or  strictly,  that  is  not  equally 
used  by  the  judges  in  the  courts  both  of  law  and  equity:  the  construction  must 
in  both  be  the  same :  or,  if  they  differ,  it  is  only  as  one  court  of  law  may  also 
happen  to  differ  from  another.  Each  endeavours  to  fix  and  adopt  the  true  sense 
of  the  law  in  question ;  neither  can  enlarge,  diminish,  or  alter  that  sense  in  a 
single  title. 

tf.  Again,  it  hath  been  said(tf)  that  fraud,  accident,  and  trust  are  the  proper 
and  peculiar  objects  of  a  court  of  equity.  But  every  kind  of  fraud  is  equally 
cognizable,  and  equally  adverted  to,  in  a  court  of  law ;  and  some  frauds  are 
cognizable  only  there :  as  fraud  in  obtaining  a  devise  of  lands,  which  is  always 
sent  out  of  the  equity  courts  to  be  there  determined.  Many  accidents  are  also 
supplied  in  a  court  of  law ;  as,  loss  of  deeds,  mistakes  in  receipts  or  accounts, 
wrong  payments,  deaths  which  make  it  impossible  to  perform  a  condition  lite- 
rally, and  a  multitude  of  other  contingencies :  and  many  cannot  be  relierred 
e^on  in  a  court  of  equity;  as,  if  by  accident  a  recovery  is  ill  suffered,  a  devise 
ill  executed,  a  contingent  remainder  destroved,  or  a  power  of  leasing  omitted 
in  a  family  settlement.  A  technical  trust,  indeed,  created  by  the  limitation  of  a 
*4<?21  ^®^^^^  ^^^y  ^*®  forced  into  *the  courts  of  equity  in  the  manner  for- 
-l  merly  mentioned  ;(tr)  and  this  species  of  trust,  extended  by  inference 
and  construction,  have  ever  since  remained  as  a  kind  of  peculium  in  those 
courts.  But  there  are  other  trusts  which  are  cognizable  in  a  court  of  law ;  as 
deposits,  and  all  manner  of  bailments ;  and  especially  that  implied  contract,  so 
highly  beneficial  and  useful,  of  having  undertaken  to  account  for  money  re- 
ceived to  another's  use,(a:)  which  is  the  ground  of  an  action  on  the  case  almost  as 
universally  remedial  as  a  bill  in  equity. 

4.  Once  more :  it  has  been  said  that  a  court  of  equity  is  not  bound  by  rules 
or  precedents,  but  acts  from  the  opinion  of  the  judge,(^)  founded  on  the  circum- 
stance  of  every  particular  case.  Whereas  the  system  of  our  courts  of  equity 
is  a  laboured,  connected  system,  governed  by  established  rules,  and  bound  down 
by  precedents  from  which  they  do  not  depart,  although  the  reason  of  some  of 
them  may  perhaps  be  liable  to  objection.  Thus,  the  refusing  a  wife  her  dower 
in  a  trust-estate,(z)  yet  allowing  the  husband  his  curtesy;  the  holding  the 
penalty  of  a  bond  to  be  merely  a  security  for  the  debt  and  interest,  yet  con- 
sidering it  sometimes  as  the  debt  itself,  so  that  the  Interest  shall  not  exceed  that 
penalty  ;(a)  the  distinguishing  between  a  mortgage  B,t  five  per  cent  with  a  clause 
of  a  reduction  to  four  if  the  interest  be  regularly  paid,  and  a  mortgage  At  four  per 
cent,  with  a  clause  of  enlargement  to  five  if  the  payment  of  the  interest  be 
deferred;  so  that  the  former  shall  be  deemed  a  conscientious,  the  latter  an 
nnrighteous,  bargain  :(P)  all  these,  and  other  cases  that  might  be  instanced,  are 
r*4S3  P^^i^ly  rules  of  positive  law,  supported  only  by  *the  reverence  that  is 
■■  shown,  and  generally  very  properly  shown,  to  a  series  of  former  determi- 

nations, that  the  rule  of  property  may  be  uniform  and  steady.  Nay,  sometimes  a 
precedent  is  so  strictly  followed  that  a  particular  judgment  founded  upon  special 
circiimstances(c)  gives  rise  to  a  general  rule. 

In  short,  if  a  court  of  equity  in  England  did  really  act  as  many  ingenious 
Mrrit«rs  have  supposed  it  (from  theory)  to  do,  it  would  rise  above  all  law,  either 
common  or  statute,  and  be  a  most  arbitrary  legislator  in  every  particular  case. 

C)  DtmrnMattjlZ.  foot.    What  aa  unoertain  DMsmire  woold  iUm  bal     On* 

(•)  1  Roll.  Abr.  874.    4  Imt.  84, 10.    Mod.  I.  chancellor  has  a  long  foot,  another  a  abort  foot,  a  third  aa 
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(»)Book  U.  ch.  20.  tedlflMaDt  foot.    It  ia  tha  aama  thing  with  tha  chaaorflof'a 

Sea  page  163.  oonwlence." 

Thii  it  stated  by  Mr.  Seldeu  (TWble>TnIlc,  tit  Kqnlty)  (•)  2  P.  Wma.  640.    See  book  iL  paga  887. 

with  more  pleasantry  than  tmth.    **  For  law  wa  have  a  (•)  Salk.  154. 

aaeaaare,  and  know  what  to  troat  to:  e^ioiy  ia  according  to  f *)  2  Tern.  280i,  816w    8  Atk.  620. 

the  oonsdenoe  of  him  that  is  chancellor;  and  as  that  is  (<)  See  the  case  of  Foatw  and  Mnnt  (1  Yen.  473)  with 

hugar  and  narrower,  ao  is  eqnl^.    Tla  all  oaa  as  if  ttier  tagmrd  ta  the  undlapoaed  reHdmim  of  peraonal 
ahobld  make  the  standard  for  the  meaaora  a  ahanoeUot's 
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So  wonder  they  are  so  often  mistaken.  Grotius,  or  PafTendorf,  or  anj  other 
of  the  great  maaters  of  jurisprudence,  would  have  been  as  little  able  to  discover 
hj  their  own  light  the  system  of  a  court  of  equity  in  England  as  the  system  of 
a  court  of  law ;  especially  as  the  notions  before  mentioned  of  the  character^ 
power,  and  practice  of  a  court  of  equity  were  formerly  adopted  and  propagated 
(though  not  with  approbation  of  the  thing)  by  our  principal  antiquaries  and 
lawyers,  Spelman,(a^  Coke,(e)  Lambard,(/)  and  Selden,  (^)  and  even  the  great 
Bacon(A)  himself  But  this  was  in  the  infancy  of  our  courts  of  equity,  before 
their  jurisdiction  was  settled,  and  when  the  chancellors  themselves,  partly  from 
their  ignorance  of  law,  (being  frequentlv  bishops  or  statesmen,)  partly  from 
ambition  or  Lust  of  power,  (encouraged  by  the  arbitrary  principles  of  the  a^e 
they  lived  in,)  but  principally  from  the  narrow  and  unjust  decisions  of  the 
courts  of  law,  had  arro^ted  to  themselves  such  unlimited  authority  as  hath 
totally  been  disclaimed  hy  their  successors  for  now  above  a  century  past.  The 
decrees  of  a  court  of  equity  were  then  rather  in  the  nature  of  awards  formed 
on  the  sudden  pro  re  nata  with  more  probity  of  intention  than  knowledge  of  the 
subject,  ^founded  on  no  settled  principles,  as  being  never  designed,  and  v^aqa 
therefore  never  used,  for  precedents.  But  the  systems  of  jurisprudence  ^ 
in  our  courts,  both  of  law  and  equity,  are  now  equally  artificial  systems,  founded 
on  the  same  principles  of  justice  and  positive  law,  but  varied  by  different 
usages  in  the  forms  and  mode  of  their  proceedings ;  the  one  being  originally  de- 
rived (though  much  reformed  and  improved)  from  the  feodal  customs  as  they 
prevailed  in  different  ages  in  the  Saxon  and  Norman  judicatures;  the  other  (but 
with  equal  improvements)  from  the  imperial  and  pontifical  formularies  intro- 
duced by  their  clerical  chancellors. 

The  suggestion,  indeed,  of  every  bill  to  give  jurisdiction  to  the  courts  of 
equity  (copied  from  those  early  times)  is,  that  the  complainant  hath  no  remedy 
at  the  common  law.  But  he  who  should  from  thence  conclude  that  no  case  is 
judged  of  in  equity  where  there  might  have  been  relief  at  law,  and  at  the 
same  time  casts  his  eye  on  the  extent  and  variety  of  the  cases  in  our  equity 
r^orts,  must  think  the  law  a  dead  letter  indeed.  The  rules  of  property,  rules 
of^evidence,  and  rules  of  interpretation  in  both  courts  are,  or  should  be,  exactly 
the  same ;  both  ought  to  adopt  the  best,  or  must  cease  to  be  courts  of  iustice. 
Formerly  some  causes,  which  now  no  longer  exist,  might  occasion  a  different 
rule  to  be  followed  in  one  court  from  what  was  afterwards  adopted  in  the  other, 
as  founded  in  the  nature  and  reason  of  the  thing;  but  the  instant  those  causes 
ceased,  the  measure  of  substantial  justice  ought  to  have  been  the  same  in  both. 
Thus,  the  penalty  of  a  bond,  originally  contrived  to  evade  the  absurdity  of  those 
monkish  constitutions  which  prohibited  taking  interest  for  money,  was  there- 
fore very  pardonably  considered  as  the  real  debt  in  the  courts  of  law,  when  the 
debtor  ncj^lected  to  perform  his  agreement  for  the  return  of  the  loan  with 
interest;  for  the  iudges  could  not,  as  the  law  then  stood,  give  judgment  that 
the  interest  should  be  specifically  paid.  But  when  afterwards  the  taking  of 
interest  became  legal,  as  the  necessary  companion  of  commerce,(t)  nay,  after 
the  statute  of  37  Hen.  YIII.  c.  9  had  declared  the  '^'debt  or  loan  itself  rniAQ^ 
to  be  "  the  just  and  true  intent"  for  which  the  obligation  was  given,  ^ 
their  narrow-minded  successors  still  adhered  wilfully  and  technically  to  the 
letter  of  the  antient  precedents,  and  refUsed  to  consider  the  payment  of  prin- 
cipal, interest,  and  costs  as  a  full  satisfaction  of  the  bond.  At  the  same  time, 
more  liberal  men,  who  sat  in  the  courts  of  equity,  construed  the  instrument 
according  to  its  ''just  and  true  intent,"  as  merely  a  security  for  the  loan, 
in  which  light  it  was  certainly  understood  by  the  parties,  at  least  after 
these  determinations,  and  therefore  this  construction  should  have  been  uni- 
versally received.  So  in  mortgages,  being  only  a  landed  as  the  other  is  a  per- 
Monal  security  for  the  money  lent,  the  payment  of  principal,  interest,  and  costs 


(^  ipm  in  mmmit  MbunaUbu*  muUt  a  l^ftun  oanene 
4teammnt  fudieu,  tdUu  {ri  rt»  exigerit)  cfAibd  oane€tturi%t$ 
m  arbitrw;  nee  aUter  deerttit  tenetur  $%ue  curim  vd  ud 
^pititM,  oirfn,  elueaUt  nova  rcUione,  reeogno»oat  qtue  voUterit, 
wmdet  dddul  proud  «««  wUUMim'  pnukntim,  OI0M..IO8. 
Vou  IL— 20 
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ought  at  any  time  before  judgment  executed  to  have  saved  the  forfeiture  in  a 
court  of  law  as  well  as  in  a  court  of  equity.  And  the  inconvenience  as  well  as 
injastice  of  putting  different  constructions  in  different  courts  upon  one  and  the 
same  transaction  obliged  the  parliament  at  length  to  interfere,  and  to  direct,  bv 
the  statutes  4  &  5  Anne,  c.  16,  and  7  Geo.  II.  c.  20,  that,  in  the  cases  of  bonds 
and  mortgages,  what  had  long  been  the  practice  of  the  courts  of  equity  should 
also  for  the  future  be  universally  followed  in  the  courts  of  law;  wherein  it  had 
before  these  statutes  in  some  degree  obtained  a  foot]ng.(y) 

Again :  neither  a  court  of  equity  nor  of  law  can  vaiy  men^s  wills  or  agree- 
ments, or  ^in  other  words)  make  wills  or  agreements  K>r  them.  Both  are  to 
understana  them  truly,  and  therefore  both  of  them  uniformly.  One  court  ought 
not  to  extend,  nor  the  other  abridge,  a  lawful  provision  deliberately  settled  by 
the  parties,  contrary  to  its  just  intent.  A  court  of  equity,  no  more  than  a  court 
of  law,  can  relieve  against  a  penalty  in  the  nature  of  stated  dama^ ;  as  a  rent 
of  5Z.  an  acre  for  ploughing  up  antient  meadow  :{k)  nor  against  a  lapse  of  time, 
where  the  time  is  material  to  the  contract;  as  in  covenants  for  renewal  of  leases. 
Both  courts  will  equitably  construe,  but  neither  pretends  to  control  or  change, 
a  lawful  stipulation  or  engagement. 

*436 1  *^^^  rules  of  decision  are  in  both  courts  equally  apposite  to  the  snb- 
^  jects  of  which  they  take  cognizance.  Where  the  subject-matter  is  such 
as  requires  to  be  determined  secundum  cequum  et  bonum,  as  generally  upon  actions 
on  the  case,  the  judgments  of  the  courts  of  law  are  guided  by  the  most  liberal 
equity.  In  matters  of  positive  right,  both  courts  must  submit  to  and  follow 
those  antient  and  invariable  maxims  ^'quce  relicta  sunt  et  tradita*\l)  Both 
follow  the  law  of  nations,  and  collect  it  from  history  and  the  most  approved 
authors  of  all  countries,  where  the  question  is  the  object  of  that  law:  as  in  the 
case  of  the  privileges  of  embassadors,(m)  hostages,  or  ransom-bills.(n)  In  mer- 
cantile transactions  they  follow  the  marine  law,(o)  and  argue  from  the  usages 
and  authorities  received  in  all  maritime  countries.  Where  they  exercise  a  con- 
current iurisdiction,  they  both  follow  the  law  of  tJie  proper /orwrnrQ?)  in  matters 
originally  of  ecclesiastical  cognizance,  they  both  equally  adopt  the  canon  or 
imperial  law,  according  to  the  nature  of  the  subject  ;(9)  and,  if  a  question  came 
before  either,  which  was  properly  the  object  of  a  foreign  municipal  law,  they 
would  both  receive  information  what  is  the  rule  of  the  country,(r)  and  would 
both  decide  accordingly. 

Such  then  bein^  the  parity  of  law  and  reason  which  governs  both  species  of 
courts,  wherein  (it  may  be  asked)  does  their  essential  difference  consist?  It 
principally  consists  in  the  different  modes  of  administering  justice  in  each ;  in 
the  mode  of  proof,  the  mode  of  trial,  and  the  mode  of  relief  Upon  these,  and 
upon  two  other  accidental  grounds  of  jurisdiction,  which  were  formerly  driven 
into  those  courts  by  narrow  decisions  of  the  courts  of  law,  viz.,  the  true  con- 
*437 1  ^^^^^^^^^^  ^^  securities  for  money  lent,  and  the  form  and  effect  *of  a  trust 
^  or  second  use ;  upon  these  main  pillars  hath  been  gradually  erected  that 
structure  of  jurisprudence  which  prevails  in  our  courts  of  equity,  and  is  inwardly 
bottomed  upon  the  same  substantial  foundations  as  the  legal  system  which  hath 
hitherto  been  delineated  in  these  commentaries ;  however  different  they  may 
appear  in  their  outward  form,  from  the  different  taste  of  their  architects. 

1.  And,  first,  as  to  the  mode  of  proof.  When  facts,  or  their  leading  circum- 
stances, rest  only  in  the  knowledge  of  the  party,  a  court  of  equity  applies  itself 
to  his  conscience,  and  purges  him  upon  oath  with  regard  to  the  truth  of  the 
transaction;  and,  that  being  once  discovered,  the  judgment  is  the  same  in  equity 
as  it  would  have  been  at  law.  But,  for  want  of  this  discovery  at  law,  the  courts 
of  equity  have  acquired  a  concurrent  jurisdiction  with  every  other  court  in  all 
matters  of  account.(«)  As  incident  to  accounts,  they  take  a  concurrent  cog- 
nizance of  the  administration  of  personal  assets,(/)  consequently  of  debts,  lega- 

U)  2  Keb.  5S3,  665.    Salk.  607.    6  Mod.  11, 60, 101.  (•)  RIoord  m.  Bettenham,  Tr.  6  G«o.  in  B.  R. 

(*)  2  Atk  230.  (•}  Sm  book  i.  page  75.   Book  IL  in«m460,  MO,  MT. 

(<^  De  jure  naturm  eagitan  per  net  atqfie  dferrt  dAtnuu  ;  a)  See  book  li.  page  61S. 

Im  jurt.  popt/li  JRomani,  mm  rdida  tunt  et  tradUa.   Cic  de  (f)  Ibid.  504^ 

f40. 1. 8,  ffif  eale.  (*)  Ibid.  463. 

^>8ee  book  LpHge  268.  (•)  1  Ouu  Ga.  67.  («)  2  P.  WlH.  lA 
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eies,  the  distribntion  of  the  residae,  and  the  condact  of  executors  and  adminis- 
trator8.(u)  As  incident  to  accoants,  they  also  take  the  concurrent  jurisdiction 
of  tithes,  and  all  questions  relating  thereto ;(i(7)  of  all  dealings  in  partnership,(x) 
and  many  other  mercantile  transactions ;  and  so  of  bailins,  receivers,  factors, 
and  agents.(y)  It  would  be  endless  to  point  out  all  the  several  avenues  in 
human  affairs,  and  in  this  commercial  age,  which  lead  to  or  end  in  accounts. 

From  the  same  fruitful  source,  the  compulsive  discovery  upon  oath,  the  courts 
of  equity  have  acquired  a  jurisdiction  over  almost  all  matters  of  fraud  ;(2r)  all 
matters  in  the  private  knowledge  of  the  party,  which,  though  concealed,  are 
binding  in  conscience ;  and  all  ludgments  at  law,  obtained  through  such  fraud 
or  concealment.  And  this,  not  by  *impeaching  or  reversing  the  judg-  r+^Qg 
meet  itself,  but  by  prohibiting  the  plaintiff  from  taking  any  advantage  ^ 
of  a  judgment  obtained  by  suppressing  the  truth  ;(a)  and  which,  had  the  same 
fiicts  appeared  on  the  trial  as  now  are  discovered,  he  would  never  have  attained 
at  all.' 

2  As  to  the  mode  of  triaL  This  is  by  interrogatories  administered  to  the 
witnesses,  upon  which  their  depositions  are  taken  in  writing,  wherever  they 
happen  to  reside.  If  therefore  the  cause  arises  in  a  foreign  country,  and  the 
witnesses  reside  upon  the  spot;  if,  in  causes  arising  in  England,  the  witnesses 
are  abroad,  or  shortly  to  leave  the  kingdom ;  or  if  witnesses  residing  at  home 
are  aged  or  infirm ;  any  of  these  cases  lays  a  ground  for  a  court  of  equity  to 
^rant  a  commission  to  examine  them,  and  (in  consequencey  to  exercise  the  same 
jurisdiction,  which  might  have  been  exercised  at  law,  if  the  witnesses  could 
probablv  attend. 

8.  With  respect  to  the  mode  of  relief.  The  want  of  a  more  specific  remedy, 
than  can  be  obtained  in  the  courts  of  law,  gives  a  concurrent  jurisdiction  to  a 
court  of  equity  in  a  great  variety  of  cases.  To  instance  in  executory  agree- 
ments. A  court  of  equity  will  compel  them  to  be  carried  into  strict  execution,(6) 
unless  where  it  is  improper  or  impossible :  instead  of  giving  damages  for  their 
non-performance.  And  hence  a  fictfoa  is  established,  that  what  ought  to  oe  done 
shall  be  considered  as  being  actually  done,(^)  and  shall  relate  back  to  the  time 
when  it  ought  to  have  been  done  originally :  and  this  fiction  is  so  closely  pur- 
sued throogh  all  itB  consequences,  that  it  necessarily  branches  out  into  many 
rules  of  jurisprudence,  which  form  a  certain  regular  system.  So  of  waste,  and 
other  similar  injuries,  a  court  of  equity  takes  a  concurrent  cognizance,  in  order 
to  prevent  them  by  iiynnction.({2)  Over  questions  that  may  be  tried  at  law,  in 
a  great  multiplicity  of  actions,  a  court  of  equity  assumes  a  ^jurisdiction,  rutAock 
to  prevent  the  expense  and  vexation  of  endless  litigations  and  suits. («)    ^ 

(•)  2  Cha.  Ca.  162.  (•)  8  P.  Wms.  148.   Teai>Boolc,  22  Edw.  IV.  ST,  pL  2L 

<«)  1  Eq.  Oft.  Abr.  86T.  (*)  Eq.  Ca.  Abr.  16. 

(•)  2  Vera.  277.  (•)  8  P.  Wnu.  215. 

(y)  Ibid.  638.  (^  I  ChA.  Rep.  14.   2  0ha.0a.82. 

(>)  2  Cha.  Oa.  46.  («)  1  Vern.  308.  Pnc.Gha.261.  lP.Wina.9r2.  Btra.4(M. 

*  One  material  difference  between  a  court  of  equity  and  a  court  of  law  as  to  the  mode 
of  proof  is  thus  described  by  lord  chancellor  Eldon : — "  A  defendant  in  a  court  of  equity 
has  the  protection  arising  from  his  own  conscience  in  a  degree  in  which  the  law  does  not 
affect  to  give  him  protection.  If  he  positively,  plainly,  and  precisely  denies  the  asseiv 
tion,  and  one  witness  only  proves  it  as  positively,  clearly,  and  precisely  as  it  is  denied, 
and  there  is  no  circumstance  attaching  credit  to  the  assertion,  overbalancing  the  credit 
due  to  the  denial  as  a  positive  denial,  a  court  of  equity  will  not  act  upon  the  testimony 
of  that  witness.  Not  so  at  law.  There  the  defendant  is  not  heard.  One  witness  proves 
the  case;  and,  however  strongly  the  defendant  may  be  inclined  to  deny  it  upon  oath, 
there  must  be  a  recovery  against  him."    6  Ves.  Jr.  184. — Christian. 

*  It  is  not  correct  that  where  a  court  of  equity  will  grant  a  commission  to  examine  wit- 
nesses, whose  attendance  cannot  be  procured  to  give  testimony  in  a  court  of  common 
law,  it  will  in  such  case  also  grant  relief.  For  though  it  is  very  usual  to  file  a  bill  pra> 
ing  a  discovery,  and  that  a  commission  may  be  issued  to  examine  witnesses  who  live 
abroad,  no  doubt  can  be  entertained  that  if  the  bill  proceeded  to  pray  relief,  and  that 
relief  was  such  as  a  court  of  law  was  fiilly  competent  to  administer,  a  demurrer  to  thfi 
bill  would  hold,  unless  it  was  a  case  where  the  courts  exercise  a  concurrenf  jurisdiction  — 
CaaisTiAN. 
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In  various  kinds  of  frauds  it  assumes  a  concurrent(/)  jurisdiction,  not  only  for 
the  sake  of  a  discovery,  but  of  a  more  extensive  and  specific  relief:  as  by  se6- 
ting  aside  fraudulent  deedB,(^)  decreeing  reconveyaDce8,(A)  or  directing  an  abso- 
lute convevance  merely  to  stand  as  a  securitv.(0  And  thus,  lastly,  for  tbn  sake 
of  a  more  beneficial  and  complete  relief  by  decreeing  a  sale  of  lands,(Ar)  a  court 
of  equity  holds  plea  of  all  debts,  encumbrances,  and  charges  that  may  afifect  it 
or  issue  thereout. 

4.  The  true  construction  of  ucurities  for  money  lent  is  another  fountain  c^ 
jurisdiction  in  courts  of  equity.  When  they  held  the  penalty  of  a  bond  to  be 
the  form,  and  thlt  in  substance  it  was  only  as  a  pledge  to  secure  the  repayment 
of  the  sum  bona  fide  advanced,  with  a  proper  compensation  for  the  use,  they  laid 
the  foundation  of 'a  regular  series  of  determinations,  which  have  settled  the 
doctrine  of  personal  pledges  or  securities,  and  are  equally  applicable  to  mort- 
gages of  real  property.  The  mortgagor  continues  owner  of  the  land,  the  mort* 
ga^ee  of  the  money  lent  upon  it ;  out  this  ownership  is  mutually  transferred, 
and  the  mortgagor  is  barred  from  redemption  if,  when  called  upon  by  the  mort- 
gagee, he  does  not  redeem  within  a  time  limited  by  the  court ;  or  he  may  when 
out  of  possession  be  barred  by  length  of  time,  by  analogy  to  t^e  statute  of 
limitations. 

5.  The  form  of  a  trusty  or  second  use,  firives  the  courts  of  equity  an  exclusive 
jurisdiction  as  to  the  subject-matter  of  aU  settlements  and  devises  in  that  form, 
and  of  all  the  long  terms  created  in  the  present  complicated  mode  of  convey- 
ancing. This  is  a  very  ample  source  of  jurisdiction :  out  the  trust  is  governed 
♦4401    ^^  vory  nearly  the  same  rules,  as  would  govern  the  estate  in  a  court  o£ 

J  law,(;Z)  if  no  trustee  was  interposed :  and  *by  a  re^lar  positive  ^stem 
established  in  the  courts  of  equity,  the  doctrine  of  trusts  is  now  reduced  to  as 
great  a  certainty  as  that  of  legal  estates  in  the  courts  of  the  common  law. 

These  are  the  prinoipid  (for  I  omit  the  minuter)  srounds  of  the  jurisdiction 
at  present  exercised  in  our  courts  of  equity :  whi(£  differ,  we  see,  very  con* 
siderabty  from  the  notions  entertained  by  strangers,  and  even  by  those  courts 
themselves  before  they  arrived  to  maturity;  as  appears  from  the  principles  laid 
down,  and  the  jealousies  entertained  of  their  abuse,  by  our  early  juridical  writers 
cited  in  a  former  page  ;(m)  and  which  have  been  implicitly  received  and  handed 
down  by  subsequent  compilers,  without  attending  to  those  gradual  accessions 
and  derelictions,  by  which  in  the  course  of  a  century  this  mighty  river  hatli 
imperceptibly  shifted  its  channel.  Lambard  in  particular,  in  the  reign  of  queen 
Elizabetn,  lays  it  down,(n)  that  ^*  equity  should  not  be  appealed  unto,  but  only 
in  rare  and  extraordinair  matters :  ana  that  a  good  chancellor  will  not  arrogate 
authority  in  every  complaint  that  shall  be  brought  before  him  upon  whatsoever 
suggestion  :  and  thereby  both  overthrow  the  authority  of  the  courts  of  common 
law,  and  bring  upon  men  such  a  confusion  and  uncertainty,  as  hardly  any  man 
should  know  now  or  how  long  to  hold  his  own  assured  to  him."  And  certainly, 
if  a  court  of  equity  were  stiU  at  sea,  and  floated  upon  the  occasional  opinion 
which  the  judge  who  happened  to  preside  might  entertain  of  conscience  in  every 

E articular  case,  the  inconvenience  that  would  arise  from  this  uncertainty  would 
e  a  worse  evil  than  any  hardship  that  could  follow  from  rules  too  strict  and  in- 
flexible. Its  powers  would  have  become  too  arbitrary  to  have  been  endured  in 
a  country  like  this,(^o)  which  boasts  of  being  governed  in  all  respects  by  law  and 
not  by  will.  But  since  the  time  when  Lambard  wrote,  a  set  or  great  and  emi- 
nent lawyers,Q?)  who  have  successively  held  the  great  seal,  have  by  degrees 
erected  the  system  of  relief  administered  by  a  court  of  equity  into  a  regular 
*4411  ^^^^^^^>  which  cannot  be  attained  without  study  and  experience,  any 
-■  more  than  the  science  of  law :  but  from  which,  when  understood,  it  may 
bo  known  what  remedy  a  suitor  is  entitled  to  expect,  and  by  what  mode  of  suit, 
^  readily  and  with  as  much  precision  in  a  court  of  equity  as  in  a  court  of  law* 

(/)3P.WiBS.  16e.  0  2  p.  Wnw.  046,  M8,  609. 

iy«rn.8S.  lP.Wm.289.  M>8e«  iMge  4S8. 

1  Vera.  237.  (•)  ArcheUm.  71, 78. 

2  Vera.  84.  W  2  P.  Wmi.  886.  888. 
1X4.  Oft.  Ate.  887.  ^)8Mpttfw64»66»6«. 
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It  were  much  to  be  wished,  for  the  sake  of  certainty,  peace,  and  justice,  that 
each  comt  would  as  faf  as  possible  follow  the  other,  in  the  oest  and  most  effectual 
rules  for  attaining  those  desirable  ends.  It  is  a  maxim  that  equity  follows  the 
law ;  and  in  former  days  the  law  had  not  scrupled  to  follow  even  that  equity 
which  was  laid  down  by  the  clerical  chancellors.  Every  one  who  is  conversant 
m  our  antient  books,  knows  that  many  valuable  improvements  in  th^  state  of 
our  tenures  (especially  in  lea8eholds(j)  and  copyhold8)(r)  and  the  forms  of  ad- 
ministering  justice,(s)  have  arisen  from  this  single  reason,  that  the  same  thing 
was  constantly  effected  by  means  of  a  subpoma  in  the  chancery.  And  sure  there 
cannot  be  a  greater  solecism^  than  that  in  two  sovereign  independent  courts 
estiiblished  in  the  same  country,  exercising  concurrent  jurisdiction,  and  over  the 
same  subject-matter,  there  should  exist  m  a  single  instance  two  different  rules 
of  property,  clashing  with  or  contradicting  each  other. 

U  would  carry  me  beyond  the  bounds  of  my  present  purpose  to  go  further 
into  this  matter.  I  have  been  tempted  to  go  so  far,  because  strangers  are  apt 
to  be  confounded  by  nominal  distinctions,  and  the  loose  unguarded  expressions 
to  be  met  with  in  the  best  of  our  writers ;  and  thence  to  form  erroneoas  ideas 
of  the  separate  jurisdictions  now  existing  in  England,  but  which  never  were 
separated  in  any  other  country  in  the  universe.  It  hath  also  afforded  me  an 
opportunity  to  vindicate,  on  the  one  hand,  the  justice  of  our  *courts  of  r^^io 
law  from  being  that  harsh  and  illiberal  rule,  which  many  are  too  ready  *- 
to  suppose  it ;  and,  on  the  other,  the  justice  of  our  courts  of  equity  from  beine 
the  result  of  mere  arbitrary  opinion,  or  an  exercise  of  dictatorial  power,  which 
rides  over  the  law  of  the  land,  and  corrects,  amends,  and  controls  it  by  the  loose 
and  fluctuating  dictates  of  the  conscience  of  a  single  judge.  It  is  now  high  time 
to  proceed  to  the  practice  of  our  courts  of  equity,  thus  explained,  and  thus  under- 
«tood.' 

The  first  commencement  of  a  suit  in  chancery  is  by  preferring  a  bill  to  the 
lord  chancellor,  in  the  style  of  a  petition ;  ^  humbly  complainin?  showeth  to 
your  lordship  your  orator  A  B,  that,"  &c.  This  is  in  the  nature  ofa  declaration 
at  common  law,  or  a  libel  and  allegation  in  the  spiritual  courts :  setting  forth 
"ttie  circumstances  of  the  case  at  length,  as,  some  n*aud,  trust,  or  hardship;  ''in 
tender  consideration  whereof,"  (which  is  the  usual  language  of  the  bill,)  "and 
fer  that  your  orator  is  wholly  without  remedy  at  the  common  law,"  relief  is 
therefbre  prayed  at  the  chancellor's  hands,  and  also  process  of  subpcsna  against 
the  defendant,  to  compel  him  to  answer  upon  oath  to  all  the  matter  charged  in 
the  bill.  And,  if  it  be  to  quiet  the  possession  of  lands,  to  stay  waste,  or  to  stop 
proceedings  at  law,  an  injunction  is  also  prayed,  in  the  nature  of  an  interdictum 
by  the  civil  law,  commanding  the  defendant  to  cease. 

This  bill  must  call  all  necessary  parties,  however  remotely  concerned  in 
interest,  before  the  court;  otherwise  no  decree  can  be  made  to  bind  them;  and 
must  be  signed  by  counsel,  as  a  certificate  of  its  decency  and  propriety.  For  it 
must  not  contain  matter  either  scandalous  or  impertinent:  if  it  does,  the  defend- 
ant may  refhse  to  answer  it,  till  such  scandal  or  impertinence  is  expunged,  which 
is  done  upon  an  order  to  refer  it  to  one  of  the  officers  of  the  court,  called  a  master 
in  chanceiy;  of  whom  there  are  in  number  twelve,  including  the  master  of  the 
rolls,  all  of  whom,  so  late  as  the  reign  of  queen  Elizabeth,  were  commonly  doctors 
of  the  civil  *law.(s)  The  master  is  to  examine  the  propriety  of  the  bill :  r^AAo 
and  if  he  reports  it  scandalous  or  impertinent,  such  matter  must  be  struck  ^ 
out,  and  the  defendant  shall  have  his  costs;  which  ought  of  right  to  be  paid  by 
the  counsel  who  signed  the  bill. 

Wlien  the  bill  is  filed  in  the  office  of  the  six  clerks,  (who  originally  were  all 
in  orders;  and  therefore,  when  the  constitution  of  the  court  be^an  to  alter,  a 
law(f)  was  made  to  permit  them  to  marry,)  when,  I  say,  the  bill  is  tbuA  filed, 

(ff)Gin>.<tf  4Jeetiiient,2.   8  Bw).  Abr.  160.  (•)  Smith's  Oommonw.  b.  li.  o.  12. 

(r)  Bro.  Abr.  tit.  tenant  per  eopU,   10  Utt.  {  77.  (')  Stat  14  k  16  Hen.  Till.  c.  8. 

(^)  8«e  pace  aoo, 

'Very  important  alterations  have  been  made  in  the  whole  process  and  proceedings  in 
ehancery  by  the  statute  15  k  16  Vict.  c.  86. — Shabswood. 
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if  an  mj unction  be  prayed  therein,  it  may  be  had  at  various  stages  of  the  ciose, 
according  to  the  circumstances  of  the  case.'  If  the  bill  be  to  stay  execution 
upon  an  oppressive  judgment,  and  the  defendant  does  not  put  in  his  answer 
within  the  stated  time  allowed  by  the  rules  of  the  court,  an  injunction  will  issue 
of  course ;  and,  when  the  answer  comes  in,  the  injunction  can  only  be  continued 
upon  a  sufficient  ground  appearing  from  the  answer  itself  But  if  an  injunction 
be  wanted  to  stay  waste,  or  other  injuries  of  an  equallv  urgent  nature,  then 
upon  the  filing  of  the  bill,  and  a  proper  case  supported  by  affidavits,  the  court 
will  grant  an  injunction  immediately,  to  continue  till  the  defendant  has  put  in 
his  answer,  and  till  the  court  shall  make  some  further  order  concerning  it :  and 
when  the  answer  comes  in,  whether  it  shall  then  be  dissolved  or  contmued  till 
the  hearing  of  the  cause,  is  determined  by  the  court  upon  argument,  drawn 
from  considering  the  answer  and  affidavit  together. 

But,  upon  common  bills,  as  soon  as  they  are  filed,  process  of  subposna  is  taken 
out :  which  is  a  writ  commanding  the  defendant  to  appear  and  answer  to  the 
bill,  on  pain  of  lOOZ.  But  this  is  not  all ;  for  if  the  defendant,  on  service  of  the 
sitbpcma,  does  not  appear  within  the  time  limited  by  the  rules  of  the  court,  and 
plead,  demur,  or  answer  to  the  bill,  he  is  then  said  to  be  in  contempt;  and  the 
respective  processes  of  contempt  are  in  successive  order  awardec'  against  him« 
^4441  ^^^  ^^^  ^^  which  is  an  attachment,  which  is  a  writ  *in  the  nat«re  of  a 
^  capias,  directed  to  the  sheriff,  and  commanding  him  to  Attach,  or  take 
up,  the  defendant,  and  bring  him  into  court.  If  the  sheriff  returns  that  the 
defendant  is  non  est  inventus,  then  an  attachment  with  proclamations  issues 3  which, 
besides  the  ordinary  form  of  attachment,  directs  the  sheriff,  that  he  cause  public 
proclamations  to  be  made,  throughout  the  county,  to  summon  the  defendant, 
upon  his  allegiance,  personally  to  appear  and  answer.  If  th'B  be  also  returned 
with  a  non  est  inventus,  and  he  still  stands  out  in  contempt,  u  commission  of  rebel' 
lion  is  awarded  against  him,  for  not  obeying  the  king's  prod  imations  according 
to  his  allegiance ;  and  four  commissioners  therein  named,  or  any  of  them,  are 
ordered  to  attach  him  wheresoever  he  may  be  found  in  Great  Britain,  as  a  rebel 
and  contemner  of  the  king's  laws  and  government,  by  refusing  to  attend  his 
sovereign  when  thereunto  required :  since,  as  was  be&re  observed,(u)  matters 
of  equity  were  originally  determined  bv  the  king  in  pe?'8on,  assisted  by  his 
council;  though  that  business  is  now  devolved  upon  his  chancellor.  If  upon 
this  commission  of  rebellion  a  non  est  inventus  is  returned,  the  court  then  sends 
a  serjeant-at-arms  in  quest  of  him ;  and  if  he  eludes  the  search  of  the  Serjeant 
also,  then  a  sequestration  issues  to  seize  all  his  personal  estate,  and  the  profits 
of  his  real,  and  to  detain  them,  subject  to  the  order  of  the  court.  Sequestra- 
tions were  first  introduced  by  Sir  Nicholas  Bacon,  lord  keeper  in  the  reign  of 
queen  Elizabeth ;  before  which  the  court  found  some  difficulty  injsnforcing  its 
process  and  decrees.(t;)  After  an  order  for  a  sequestration  issued,  tbe  plaintiff's 
bill  is  to  be  taken  pro  confesso,  and  a  decree  to  be  made  accordingly.  So  that 
the  sequestration  does  not  seem  to  be  in  the  nature  of  process  to  bring  in  the 
defendant,  but  only  intended  to  enforce  the  performance  of  the  decree.  Thus 
much  if  the  defendant  absconds. 

If  the  defendant  is  taken  upon  any  of  this  process,  he  is  to  be  committed 
to  the  Fleet  or  other  prison  till  he  puts  in  his  appearance  or  answer,  or  per- 
*445 1  ^^1*1^8  whatever  else  this  ^process  is  issued  to  enforce,  and  also  clears 
^  his  contempts  by  paying  the  costs  which  the  plaintiff  has  incurred 
thereby.  For  the  same  kind  of  process  (which  was  also  the  process  of  the 
court  of  star-chamber  till  its  dissolution)^!^)  is  issued  out  in  all  sorts  of  con* 
tempts  during  the  progress  of  the  cause  if  the  parties  in  any  point  refuse  or 
neglect  to  obey  the  order  of  the  court. 

(•)  Page  60.  («}  1  Yen.  421.  (•)  18  Bjm.  raed.  10ft. 

'  An  injunction  in  the  court  of  exchequer  stays  all  further  proceedings,  in  whatever 
^tage  the  cause  may  be ;  but  in  chancery,  if  a  declaration  be  aelivered,  the  party  may 
proceed  to  judgment  notwithstanding  an  ii\junction,  and  execution  is  only  stayea ;  but 
if  no  declaration  has  been  delivered,  aU  proceedings  at  law  are  restrained.  3  Woodd.  41 1  • 
— Ohristiak. 
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The  process  against  a  body  corporate  is  by  distringas,  to  distrain  the«i.  by 
their  ^oods  and  cbattelSi  rents  and  profits,  till  they  shall  obey  the  sammous  o« 
directions  of  the  court.  And  if  a  peer  is  a  defendant,  the  lord  chancellor  sends 
a  letter  missive  to  him  to  request  nis  appearance,  together  with  a  copy  of  the 
bill;  and  if  he  neglects  to  appear,  then  he  may  be  served  with  a  suhposna;  and 
if  he  continues  stiu  in  contempt,  a  sequestration  issues  out  immediately  against 
bis  lands  and  goods,  without  any  of  the  mesne  process  of  attachments,  &c., 
which  are  directed  only  against  the  person,  and  therefore  cannot  affect  a  lord 
of  parliament.  The  same  process  issues  against  a  member  of  the  house  of 
commons,  except  only  that  the  lord  chancellor  sends  him  no  letter  missive. 

The  ordinary  process  before  mentioned  caDnot  be  sued  out  till  after  the 
service  of  the  suSpoBna,  for  then  the  contempt  begins ;  otherwise  he  is  not  pre- 
sumed to  have  notice  of  the  bill;  and  therefore  by  absconding  to  avoid  the 
subpxna  a  defendant  might  have  eluded  justice,  till  the  statute  5  Geo.  II.  c.  25, 
which  enacts  that  where  the  defendant  cannot  be  found  to  be  served  with 
process  of  subposna,  and  absconds  (as  is  believed)  to  avoid  being  served  there- 
with, a  day  shaU  be  appointed  him  to  appear  to  the  bill  of  the  plaintiff,  which 
is  to  be  inserted  in  the  London  gazette,  read  in  the  parish  church  where  the 
defendant  last  lived,  and  fixed  up  at  the  royal  exchange ;  and,  if  the  defendant 
Ooth  not  appear  upon  that  day,  the  bill  shall  be  taken  pro  confesso. 

But  if  the  defendant  appears  regularly,  and  takes  a  copy  of  the  bill,  he  is  next 
to  demur,  plead,  or  answer. 

*A  demurrer  in  equity  is  nearly  of  the  same  nature  as  a  demurrer  in  rt^AAa 
law,  being  an  appeal  to  the  judgment  of  the  court,  whether  the  defend-  ^ 
ant  shall  oe  bound  to  answer  the  plaintilf' s  bill;  as  for  want  of  suficient  matter 
of  equity  therein  contained;  or  where  the  plaintiff,  upon  his  own  showing,  ap- 
pears to  have  no  right;  or  where  the  bill  seeks  a  discovery  of  a  thing  which 
may  cause  a  forfeiture  of  any  kind,  or  may  convict  a  man  of  any  criminal  mis- 
behaviour. For  any  of  these  causes  a  defendant  may  demur  to  the  bill.  And 
if,  on  demurrer,  the  defendant  prevails,  the  plaintiff^s  bill  shall  be  dismissed : 
if  the  demurrer  be  overruled,  the  defendant  is  ordered  to  answer.^^ 

A  plea  may  be  eitJier  to  the  jurisdiction,  showing  that  the  court  has  no  cog- 
nizance of  the  causCj^  or  to  the  person,  showing  some  disability  in  the  plaintiff, 
as  by  outlawry,  excommunication,  and  the  like :  or  it  is  in  bar;  showing  some 
matter  wherefore  the  plaintiff  can  demand  no  relief,  as  an  act  of  parliament,  a 
fine,  a  release,  or  a  former  decree.  And  the  truth  of  this  plea  the  defendant  is 
bound  to  prove,  if  put  upon  it  by  the  plaintiff.  But  as  bills  are  often  of  a  com- 
plicated nature,  and  contain  various  matter,  a  man  may  plead  as  to  part,  demiu* 
as  to  part,  and  answer  to  the  residue.  But  no  exceptions  to  formal  minutice  in 
the  pleading  will  be  here  allowed ;  for  the  parties  are  at  liberty,  on  the  dis- 
covery of  any  errors  in  form,  to  amend  them.rx) 

An  answer  is  the  most  usual  defence  that  is  made  to  a  plaintiff's  bill.  It  is 
given  in  upon  oath,  or  the  honour  of  a  peer  or  peeress :  out  where  there  are 
amicable  defendants,  their  answer  is  usually  taken  without  oath,  by  consent  of 
the  plaintiff.  This  method  of  proceeding  is  taken  fi-om  the  ecclesiastical  courts, 
like  the  rest  of  the  practice  in  chancery;  for  there,  in  almost  eveiy  case,  the 
pb  in  tiff  may  demand  the  *oath  of  his  adversary  in  supply  of  proof.  r:|c44^ 
Formerly  this  was  done  in  those  courts  with  compurgators,  in  the  man-  ^  ' 
ner  of  our  waging  of  law;  but  this  has  been  long  disused;  and  instead  of  it  the 
present  kind  of  purgation,  by  the  single  oath  of  the  party  himself,  was  intro- 
duced. This  oath  was  made  use  of  in  the  spiritual  courts,  as  well  in  ciiJiinal 
cases  of  ecclesiastical  cognizance  as  in  matters  of  civil  right ;  and  it  was  then 
usually  denominated  the  oath  ex  officio :  whereof  the  high  commission  court  in 

(•)  JS^  cut  ontrt  de  ehaunoerief  home  ne  aerra  pt^^udiee     ntmi  ex  r^pwre  juris.    Djfvenjfti  da  courier  odtt.  liSl,  IbL 
uir  tan  mimledging  <m  pwr  dtfaut  dc  formty  m««  ttiUmquut     206»  297.   Bro.  Atur.  tit.  •/iwrttdtotion,  50. 
le  neryfe  del  maia^  car  u  doit  agarder  uianque  comcient,  et 

'*If  a  demurrer  be  overruled,  the  defendant  may  at  the  hearing  demur  are  (enMM. 
though  C9t  where  he  pleads  to  the  hilL    1  Sim.  &  Stu.  221 ;  et  vid.  Mitf.  Pi,  178,  ei  wq.^ 
Cnxrrr. 

311 


in  PRIVATE   WRONGS  [Book  III 

particular  made  a  most  extravagant  and  illegal  use ;  forming  a  court  of  inquif 
eition,  in  which  all  pei^ons  were  obliged  to  answer  in  oases  of  bare  suspicioiii 
if  the  commissioners  thought  proper  to  proceed  against  them  ex  officio  for  any 
supposed  ecclesiastical  enormities.  But  when  the  high  commission  court  was 
abolished  by  statute  16  Car.  I.  c.  11,  this  oath  ex  officio  was  abolished  with  it; 
and  it  is  also  enacted,  by  statute  18  Car.  II.  st.  1,  o.  12,  "  that  it  shall  not  be 
lawful  for  any  bishop  or  ecclesiastical  judge  to  tender  to  any  person  the  oath 
ex  officio,  or  any  other  oath,  whereby  the  party  may  be  charged  or  compelled  to 
confess,  accuse,  or  purge  himself  of  any  criminal  matter."  But  this  does  not 
extend  to  oaths  in  a  civil  suit;  and  therefore  it  is  still  the  practice,  both  in  the 
spiritual  courts  and  in  equity,  to  demand  the  personal  answer  of  the  party  him!* 
self  upon  oath.  Yet  if  in  the  bill  any  question  be  put  that  tends  to  the  disco- 
very of  any  crime,  the  defendant  may  thereupon  demur,  as  was  before  observed, 
and  may  refuse  to  answer. 

If  the  defendant  lives  within  twenty  miles  of  London,  he  must  be  sworn 
before  one  of  the  masters  of  the  court :  if  farther  off,  there  may  be  a  dedimtu 
potestatemy  or  commission  to  take  his  answer  in  the  country,  where  the  commi»- 
sioners  administer  him  the  usual  oath ;  and  then,  the  answer  bein^  sealed  up, 
either  one  of  the  commissioners  carries  it  up  to  the  court,  or  it  is  sent  br  a 
messenger,  who  swears  he  received  it  from  one  of  the  commissioners,  and  that 
the  same  has  not  been  opened  or  altered  since  he  received  it.  An  answer  must 
*448 1  ^^  signed  by  counsel,  and  must  either  deny  or  confess  all  the  ^material 
-■  parts  of  the  bill ;  or  it  may  confess  and  avoid,  that  is,  justify  or  palliate 
the  facta.  If  one  of  these  is  not  done,  the  answer  may  be  excepted  to  for 
insufficiency,  and  the  defendant  be  compelled  to  put  in  a  more  sufficient  answer. 
A  defendant  cannot  pray  any  thing  in  this  his  answer  but  to  be  diamissed  the 
court ;  if  he  has  any  relief  to  pray  against  the  plaintiff,  he  must  do  it  by  an 
original  bill  of  his  own,  which  is  called  a  cro8s4>ilL 

Afler  answer  put  in,  the  plaintiff  upon  payment  of  costs  may  amend  his  bill| 
either  by  adding  new  parties,  or  new  matter,  or  both,  upon  the  new  lights  given 
him  by  the  defendant ;  and  the  defendant  is  obliged  to  answer  afresh  to  such 
amended  bill.  But  this  must  be  before  the  plaintiff  has  replied  to  the  defend- 
ant's answer,  whereby  the  cause  is  at  issue ;  for  afterwards,  if  new  matter  ariseSi 
which  did  not  exist  before,  he  must  set  it  forth  by  a  eupplemental^biU,  Thero 
may  be  also  a  bill  of  revivor  when  the  suit  is  abated  by  the  death  of  any  of  th6 
parties ;  in  order  to  set  the  proceedings  again  in  mota'on,  without  which  they 
remain  at  a  stand.  And  there  is  likewise  a  bill  of  interpleader;  where  a  person 
who  owes  a  debt  or  rent  to  one  of  the  parties  in  suit,  but,  till  the  determination 
of  it,  he  knows  not  to  which,  desires  that  they  may  interplead,  that  he  may  be 
safe  in  the  payment.  In  this  last  case  it  is  usual  to  order  the  money  to  be  pai4 
into  court  for  the  benefit  of  such  of  the  parties  to  whom  upon  hearing  the  couit 
shall  decree  it  to  be  due.  But  this  depends  upon  circumstances ;  and  the  plain- 
tiff must  also  annex  an  affidavit  to  his  bill,  swearing  that  he  does  not  colludd 
with  either  of  ^he  parties." 

If  the  plaintiff  finds  sufficient  matter  confessed  in  the  defendant's  answer  to 
ground  a  decree  upon,  he  may  proceed  to  the  hearing  of  the  cause  upon  bill  and 
answer  only.  But  in  that  case  he  must  take  the  defendant's  answer  to  be  true, 
in  every  point.  Otherwise  the  course  is  for  the  plaintiff  to  reply  generally  to 
*M<il  ^^^  answer,  averring  his  bill  to  be  true,  certain,  and  sufficient,  and  the 
J  defendant's  answer  to  be  *directly  the  reverse ;  which  he  is  ready  to 
prove  as  the  court  shall  award ;  upon  which  the  defendant  reioins,  averring  the 
like  on  his  side ;  which  is  joining  issue  upon  the  facts  in  dispute.  To  prove 
which  facts  is  the  next  concern. 

This  is  done  by  examination  of  witnesses,  and  taking  their  depositi&M  in 

writing,  according  to  the  manner  of  the  civil  law.    And  for  that  purpose  tntef- 

rogatories  are  framed,  or  questions  in  writing ;  which,  and  which  only,  are  to  oe 

I ,  -    - —   --  -  —  —  —  —  — ■■* — - — 

"  And  must  bring  the  money  (if  any  is  due)  into  court,  or  at  least  offer  to  do  so  bjr 
liih     Prao.  Reg.  39.    Bunb.  303.   Bargard.  Ch  250.   Mitf.  PL  40.-^Chittt. 
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proposed  to,  and  asked  of,  the  witnesses  in  the  cause.  These  interrogatories 
must  be  shoit  and  pertinent :  not  leading  ones;  (as,  ''did  not  you  see  this?  or, 
did  not  jou  bear  that  V)  for  if  they  be  such,  the  depositions  taken  thereoi.  will 
be  suppressed  and  not  suffered  to  l>e  read.  For  the  purpose  of  examining  wit- 
nesses in  or  near  London,  there  is  an  examiner's  office  appointed ;  but  for  sudi 
as  live  in  the  country,  a  commission  to  examine  witnesses  is  usually  granted  to 
four  commissioners,  two  named  of  each  side,  or  any  three  or  two  oi  them,  to 
take  the  depositions  there.  And  if  the  witnesses  reside  beyond  sea,  a  com- 
mission may  be  had  to  examine  them  there  upon  their  own  oaths,  and  (if  for- 
eigners) upon  the  oaths  of  skilM  interpreters.  And  it  hath  been  established(y) 
that  the  deposition  of  a  heathen  who  believes  in  the  Supreme  Being,  taken  by 
commission  in  the  most  solemn  manner  according  to  the  custom  of  his  own 
country,  may  be  read  in  evidence. 

The  commissioners  are  sworn  to  take  the  examinations  truly  and  without 
partiality,  and  not  to  divulge  them  till  published  in  the  court  of  chancerv ;  and 
their  clerks  are  also  sworn  to  secrecy.  The  witnesses  are  compellable  by  pro* 
cess  of  aubpcsna,  as  in  the  courts  of  common  law,  to  appear  and  submit  to  exa- 
mination. And  when  their  depositions  are  taken,  they  are  transmitted  to  th# 
court  with  the  same  care  that  the  answer  of  a  defendant  is  sent. 

*If  witnesses  to  a  disputable  fact  are  old  and  infirm,  it  is  very  usual  r^A^ 
to  file  a  bill  to  perpetuate  the  testimony  of  those  witnesses,  although  no  *- 
suit  is  depending;  for,  it  may  be,  a  man's  antagonist  only  waits  for  the  death 
(if  some  of  them  to  begin  his  suit.  This  is  most  fVrequent  when  lands  are  de- 
vised by  will  away  from  the  heir  at  law,  and  the  devisee,  in  order  to  perpetuafte 
the  testimony  of  the  witnesses  to  such  will,  exhibits  a  bill  in  chancerv  agahwt 
the  heir,  and  sets  forth  the  will  verbatim  therein,  suggesting  that  the  heir  is  in- 
clined to  dispute  its  validity :  and  then,  the  defendant  having  answered,  they 
proceed  to  issue  as  in  other  cases,  and  examine  the  witnesses  to  the  will ;  after 
which  the  cause  is  at  an  end,  without  proceeding  to  any  decree,  no  relief  being 
prayed  by  the  bill :  but  the  heir  is  entitled  to  his  co^ts,  even  though  he  contesti 
the  will.    This  is  what  is  usually  meant  by  proving  a  will  in  chancery. 

When  all  the  witnesses  are  examined,  then,  and  not  before,  the  depofdtioiis 
may  be  published,  by  a  rule  to  pass  publication ;  after  which  they  are  open  fbr 
the  inspection  of  all  the  parties,  and  copies  may  be  taken  of  them.  The  canM 
is  theli  ripe  to  be  set  down  for  hearing,  which  may  be  done  at  the  procurement 
of  the  plaintiff,  or  defendant,  before  either  the  lord  chancellor  or  the  master  of 
the  rolls,  according  to  the  discretion  of  the  clerk  in  court,  regulated  by  the 
nature  and  importance  of  the  suit,  and  the  arrear  of  causes  depending  beftm 
each  of  them  respectively.  Concerning  the  authority  of  the  master  of  the  roilSy 
to  hear  and  determine  causes,  and  his  general  power  in  the  court  of  chancery^ 
there  were  (not  many  ^ears  since)  divers  questions,  and  disputes  very  warmly 
agitated ;  to  quiet  which  it  was  declared,  by  statute  8  Geo.  II.  c.  30,  that  aU 
orders  and  decrees  by  him  made,  except  such  as  by  the  oourse  of  the  court  were 
appropriated  to  the  great  seal  alone,  should  be  deemed  to  be  valid ;  subject 
nevertheless  to  be  discharged  or  altered  by  the  lord  chancellor,  and  so  as  mty 
shall  not  be  enrolled,  till  tne  same  are  signed  by  his  lordship.    Either    r^r^Ki 

Earty  may  be  suhposnced.  to  hear  judgment  *on  the  day  so  fixed  for  the    ^ 
earing ;  and  then,  if  the  plaintiff  does  not  attend,  his  bill  is  dismissed  wiili  4 
costs ;  or,  if  the  defendant  makes  default,  a  decree  will  be  made  against  him, 
which  will  be  final,  unless  he  pays  the  plaintiff's  cost  of  attendance,  and  shows 
good  cause  to  the  contrary  on  a  day  appointed  by  the  court.    A  plaintiff's  bill 
may  also  at  any  time  be  dismissed  for  want  of  prosecution,  which  is  in  Urn 
nature  of  a  non-suit  at  law,  if  he  suffers  three  terms  to  elapse  without  morbi 
forward  in  the  cause. 

When  there  are  cross-causes,  on  a  cross-bill  filled  by  the  defendant  against 
the  plaintiff  in  the  original  cause,  they  are  generally  contrived  to  be  brought 
on  together,  that  the  same  hearing  and  the  same  decree  may  serve  for  both  of 
them.     The  method  of  hearing  causes  in  court  is  usually  this.    Th«»  parties  on 

(f)  Omitbiiiid  «•.  Sttftflr.l  AOl  2L 
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both  sides  appearing  by  their  coonsel^  the  plaintiff's  bill  is  first  opened,  or  briefly 
abridged,  and  the  defendant's  answer  also,  by  the  junior  counsel  on  each  side : 
after  which  the  plaintiff's  leading  counsel  states  the  case  and  the  matters  in 
issue,  and  the  points  of  equity  arising  therefrom :  and  then  such  depositions  as 
are  called  for  by  the  plaintiff  are  read  by  one  of  the  six  clerks,  and  the  plaintiff 
may  also  read  such  part  of  the  defeodant's  answer  as  he  thinks  material  or 
convenient  :{z)  and  after  this  the  rest  of  the  counsel  for  the  plaintiff  make  their 
observations  and  arguments.  Then  the  defendant's  counsel  go  through  the 
same  process  for  him,  except  that  they  may  not  read  any  part  of  his  answer; 
and  the  counsel  for  the  plaintiff  are  heard  in  reply.  Wnen  all  are  heard,  the 
court  pronounces  the  decree^  adjusting  every  point  in  debate  according  to  equity 
and  good  conscience ;  which  decree  oeing  usually  very  long,  the  minutes  of  it 
are  taken  down,  and  read  openly  in  court  by  the  registrar."  The  matter  of 
costs  to  be  ^ven  to  either  party  is  not  here  held  to  be  a  point  of  right,  but 
^^4521  ^^^^v  discretionary  (by  the  statute  17  Kic.  II.  c.  6)  according  to  the 
-■  circamstances  of  the  case,  as  they  ^appear  more  or  less  favourable  to 
the  party  vanquished.  And  yet  the  statute  15  Hen.  YI.  c.  4  seems  expressly  to 
direct,  that  as  well  damages  as  costs  shall  be  given  to  the  defendant,  if  wrong* 
fiiUy  vexed  in  this  court. 

The  chancellor's  decree  is  either  interlocutory  or  final.  It  very  seldom  hap- 
pens that  the  first  decree  can  be  final,  or  conclude  the  cause ;  for,  if  any  matter 
of  &ct  is  strongly  controverted,  this  court  is  so  sensible  of  the  deficiency  of  trial 
b^  written  depositions,  that  it  will  not  bind  the  parties  thereby,  but  usually 
directs  the  inatter  to  be  tried  by  jury;  especially  such  important  facts  as  the 
validity  of  a  will,  or  whether  A.  is  the  heir  at  law  to  B.,  or  the  existence  of  a 
modus  decimandiy  or  real  and  immemorial  composition  for  tithes.  But,  as  no 
jury  can  be  summoned  to  attend  this  court,  the  fact  is  usually  directed  to  be 
tried  at  the  bar  of  the  court  of  king's  bench,  or  at  the  assizes,  upon  a  feigned 
issue.  For  (in  order  to  bring  it  there,  and  have  the  point  in  dispute,  and  that 
only,  put  in  issue)  an  action  is  brought,  wherein  the  plaintiff  by  a  fiction  de- 
clares that  he  laid  a  wager  of  52.  with  the  defendant  that  A.  was  heir  at  law  to 
B.;  and  then  avers  that  ne  is  so;  and  therefore  demands  the  52.  The  defendant 
admits  the  feigned  wager,  but  avers  that  A.  is  not  the  heir  to  B.;  and  thereupon 
that  issue  is  joined,  which  is  directed  out  of  chancery  to  be  tried ;  and  thus  the 
verdict  of  the  jurors  at  law  determines  the  fact  in  the  court  of  equity.  4!heae 
feigned  issues  seem  borrowed  from  the  sponsio  judicialis  of  the  Eomans  ;(a)  and 
are  also  frequently  used  in  the  courts  of  law,  by  consent  of  the  parties,  to  de- 
termine some  disputed  rights  without  the  formality  of  pleading,  and  thereby  to 
save  much  time  and  expense  in  the  decision  of  a  cause." 

So,  likewise,  if  a  question  of  mere  law  arises  in  the  course  of  a  cause,  aa 
^An.Q  1  whether  by  the  words  of  a  will  an  estate  for  life  or  *in  tail  is  createdi 
-I  or  whether  a  fhture  interest  devised  by  a  testator  shall  operate  as  a  re- 
mainder or  an  executory  devise,  it  is  the  practice  of  this  court  to  refer  it  to  the 
opinion  of  the  judges  of  the  court  of  king's  bench  or  common  pleas,  upon  a  case 
stated  for  that  purpose,"  wherein  all  the  material  facts  are  admitted,  and  the 

I)  On  a  trial  at  law,  if  the  plaintiff  reada  aoj  part  of  the  (•)  Nata  ed  aptmtio  jttdkidUa:  **  $pendun€  ^ingmtot  d 
defendant's  answer,  be  moat  read  the  whole  of  It ;  for  by  meut  sUf  tpomaeo  ri  tuu9  tiL  Et  tu  quoqme  tpondttne  qutm^ 
reading  any  of  it  be  diowe  a  reliance  on  the  tnith  of  the  ffenUa,  m*  tuui  nt  f  tptrndeo.  ni  tMtu  tit.'*  VuU  Heinee.  Ji^ 
4eiBndant'a  testimony,  and  makes  the  whole  of  his  answar     Uquitai,  I.  8,  <.  10^  {  8,  and  Sigon.  ds  JmUeUt,  L  30,  p.  406^ 

eUat.  ibid. 


"  It  is  not  now  the  practice  for  the  registrar  to  read  the  minutes  of  the  decree  openly 
in  court ;  but  any  party  to  the  suit  may  procure  a  copy  of  them,  and,  if  there  is  any  mis* 
take,  may  move  to  have  them  amended.  But  after  a  decree  has  been  drawn  up  and 
entered,  no  errors  in  it  can  be  rectified  on  motion,  or  by  any  other  proceeding  than  by 
rehearing  the  cause. — Christian. 

^  The  consent  of  the  court  ought  also  to  be  previously  obtained;  for  a  trial  of  a  feigned 
issue  without  such  consent  is  a  contempt,  which  will  authorize  the  court  to  order  the 
proceedings  to  be  stayed.    4  T.  R.  402. — Uhittt. 

^*  Formerly,  when  a  case  was  heard  before  the  master  of  the  rolls  sitting  in  his  own 
court,  on  which  he  wished  to  have  the  opinion  of  a  court  of  law,  he  directed  an  actios 
io  be  commenced  by  the  parties  in  a  court  of  law,  in  such  a  form  that  the  question  a« 
814 
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point  of  law  is  Bubmitted  to  their  decision ;  who  thereupon  hear  it  solemnly 
argued  by  counsel  on  both  sides,  and  certify  their  opinion  to  the  chancellor. 
And  upon  such  certificate  the  decree  is  usually  founded. 

Another  thing  also  retards  the  completion  of  decrees.  Frequently  long  ac- 
counts are  to  be  settled,  encumbrances  and  debts  to  be  inquired  into,  and  a 
hundred  little  facts  to  be  cleared  up,  before  a  decree  can  do  Ml  and  sufficient 
justice.  These  matters  are  always,  by  the  decree  on  the  first  hearing,  referred 
to  a  master  in  chancery  to  examine,  which  examinations  frequently  last  for 
years;  and  then  he  is  to  report  the  fact,  as  it  appears  to  him,  to  the  court.  This 
report  may  be  excepted  to,  disproved,  and  overruled;  or  otherwise  is  confirmed, 
and  made  absolute,  oy  order  of  the  court. 

When  all  issues  are  tried  and  settled,  and  all  references  to  the  master  ended, 
the  cause  is  again  brought  to  hearing  upon  the  matters  of  equity  reserved,  and 
a  final  decree  is  made;  the  performance  of  which  is  enforced  (if  necessary)  by 
commitment  of  the  person,  or  sequestration  of  the  party's  estate.  And  if  by 
this  decree  either  party  thinks  himself  aggrieved,  he  may  petition  the  chancellor 
for  a  rehearing;  wnether  it  was  heard  before  his  lordship,  or  any  of  the  judges 
sitting  for  him,  or  before  the  master  of  the  rolls.  For,  whoever  may  have  heard 
the  cause,  it  is  the  chancellor's  decree,  and  must  be  signed  by  him  before  it  is 
enrolled  ;(6)  which  is  done  of  course  unless  a  rehearing  be  desired.  Every  pe- 
tition for  a  rehearing  must  be  signed  by  two  counsel  of  character,  usually  such 
as  have  been  concerned  in  the  cause,  certifying  that  they  apprehend  the  cause 
is  proper  to  be  reheard.  And  upon  the  ^rehearing,  all  the  evidence  r^AtLi 
taken  in  the  cause,  whether  read  oefore  or  not,  is  now  admitted  to  be  ^ 
read ;  because  it  is  the  decree  of  the  chancellor  himself,  who  only  now  sits  to 
hear  reasons  why  it  should  not  be  enrolled  and  perfected ;  at  which  time  all 
omissions  of  either  evidence  or  argument  may  be  supplied,  (c)  But,  after  the 
decree  is  once  signed  and  enrolled,  it  cannot  be  reheani  or  rectified  but  by  bill 
of  review,  or  by  appeal  to  the  house  of  lords. 

A  bill  of  review^  may  be  had  upon  apparent  error  in  judgment  appearing  on 
the  &ce  of  the  decree ;  or,  by  special  leave  of  the  court,  upon  oath  made  of  the 
discovery  of  new  matter  or  evidence,  which  could  not  possibly  be  had  or  used 
at  the  time  when  the  decree  passed.  But  no  new  evidence  or  matter  then  in 
the  knowledge  of  the  parties,  and  which  might  have  been  used  before,  shall  be 
a  sufficient  ground  for  a  bill  of  review. 

An  appeal  to  parliament,  that  is,  to  the  house  of  lords,  is  the  dernier  resort 
of  the  subject  who  thinks  himself  aggrieved  by  an  interlocutory  order  or  final 
determination  in  this  court ;  and  it  is  effected  by  petition  to  the  house  of  peers, 
and  not  by  writ  of  error,  as  upon  judgments  at  common  law.  This  jurisdiction 
is  Baid((2)  to  have  begun  in  18  Jac.  I.,  and  it  is  certain  that  the  first  petition, 
which  appears  in  the  records  of  parliament,  was  preferred  in  that  year;(«^  and 
that  the  first  which  was  heard  and  determined  (though  the  name  or  appeal  was 
then  a  novelty)  was  presented  in  a  few  months  after ;(/)  both  levellea  against 
the  lord  chancellor  Bacon  for  corruption  and  other  misbehaviour.  It  was  after- 
wards warmly  controverted  by  the  house  of  commons  in  the  reign  of  Charles 
the  Second.(^)   But  this  dispute  is  now  at  rest  :(A)  it  being  obvious  to  the  reason 


(»)  stAt  8  a«o.  in.  c  8d.  8Mp.4fio. 

(•J  Onb.  Rep.  lU,  162. 

m  Com.  Joar.  18  Mar.  1704. 

(•)  Lonto*  Jour.  28  Mar.  169». 


(/)  Ibid.  8, 11, 12  Dee.  162L 
m  Com.  Jonr.  19  Not.  1676,  kc 
>)  Show.  ParL  0, 81. 


^ 


which  he  had  a  doubt  might  be  decided  in  that  suit,  and  he  suspended  his  decree  till  the 
court  of  law  had  given  its  judgment.  It  appears  that  the  first  case  sent  from  the  rolls 
to  the  King's  Bench  is  in  6  T.  B.  313,  where  lord  Kenyon  says,  '*  I  believe  that  there  is 
no  instance  in  which  this  court  ever  certified  their  opinion  on  a  case  sent  here  from  the 
master  of  the  rolls.  In  Colson  vs,  Colson  it  was  refused ;  but  I  think  it  was  an  idle 
formality,  and  1  shall  feel  no  reluctance  in  certifying  in  such  cases,  because  I  think  it  is 
convenient  to  the  suitors  of  that  court.'' — Christian. 

"  A  bill  of  review  is  only  necessary  where  a  decree  is  signed  and  enrolled.  Mitf.  PI 
71.  It  cannot  be  brought  after  twenty  years.  Id.  69.  1  Bro.  P.  C.  95.  5  Bro.  P.  C.  460 
6  Bro.  P.  C.  395.— Chitty. 
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of  all  mankiDdy  that,  when  the  courts  of  eqnitj  became  principal  tribunals  for 
*4fi51  ^^^*^8  causes  of  property,  a  revision  of  their  *decrees  (by  way  of  ap- 
-I  peal)  became  equally  necessary  as  a  writ  of  error  from  the  judgment 
of  a  court  of  law.  And,  upon  the  same  principle,  from  decrees  of  the  chancellor 
relating  to  the  commissioners  for  the  dissolution  of  chauntries,  &c.,  under  the 
statate  87  Hen.  YIII.  c.  4,  (as  well  as  for  charitable  uses  under  the  statute  48 
Blis.  c.  4,)  an  appeal  to  the  king  in  parliament  was  always  unquestionably 
allowed.(i)  But  no  new  evidence  is  admitted  in  the  house  of  lords  upon  any 
account;  this  being  a  distinct  jurisdiction  :(k)  which  differs  it  very  considerably 
from  those  instances,  wherein  the  same  jurisdiction  revises  and  corrects  its  own 
acts,  as  in  rehearings  and  bills  of  review.  For  it  is  a  practice  unknown  to  our 
law,  (though  constantly  followed  in  the  spiritual  courts,)  when  a  superior  court 
is  reviewing  the  sentence  of  an  inferior,  to  examine  the  justice  of  the  former 
decree  by  evidence  that  was  never  produced  below.  And  thus  much  fbr  the 
general  method  of  proceeding  in  the  courts  of  equity. 

(<)  Duke's  CkiritailA  U«»«%  5S.  (»)  tmb.  ke^  156  U$ 
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No.  I. 

FBOCEEDINGS  ON  A  WEFT  OF  BIGHT  PATENT. 
Sect.  1.    Writ  or  Rioht  PATnre  nr  thi  CovrnT  Barow. 

• 

CteoROX  the  Second,  by  the  grace  of  God,  of  Great  Britain,  France,  and 
treiand  King,  Defender  of  the  Faith,  and  so  forth,  to  Willonghby,  earl  of 
Abingdon,  greeting.  We  command  you  that  without  delay  you  hold  fuU 
ri^ht  to  William  ifent,  Esquire,  of  one  messuage  and  twenty  acres  of  land, 
with  the  appurtenances,  in  Dorchester,  which  he  claims  to  hold  of  you 
by  the  free  service  of  one  penny  yearly  in  lieu  of  all  services,  of  which 
Kichard  Allen  deforces  him.  And  unless  you  do  so,  let  the  sherifT  of 
Oxfordshire  do  it,  that  we  no  longer  hear  complaint  thereof  for  defect  of 
rl^ht.  Witness  ourself  at  Westminster,  the  twentieth  day  of  August,  in  the 
thirtieth  year  of  our  reign. 

Pledg«ofprOB««tion.    {g^^R^ 

Sect.  2.    Weit  of  Tolt,  to  semovx  it  into  the  CSountt  Couet. 

Charles  Morton,  Bsquire,  sheriff  of  Oxfordshire,  to  John  Long,  bailifl^ 
Arrant  of  our  Lord  the  King  and  of  myself,  greeting.  Because  by  the  com* 
plaint  of  William  Kent,  Esquire,  personally  present  at  my  county  court,  to 
wit,  on  Monday,  the  sixth  day  of  September,  in  the  thirtieth  year  of  the 
reign  of  our  Lord  George  the  Second,  by  the  grace  of  God,  of  Great  Britain, 
France,  and  Ireland  King,  Defender  of  the  Faith,  and  so  forth,  at  Oxford, 
in  the  vhirehouse  there  nolden,  I  am  informed,  that  although  he  him- 
self the  writ  of  our  said  Lord  the  King  of  right  patent  directed  to  Wil- 
loughby,  earl  of  Abingdon,  for  this  that  *he  should  hold  full  right  to  the  [^l 
said  WiUiam  Kent,  of  one  messuage  and  twenty  acres  of  land,  with  the  ap» 

Surtenances,  in  Dorchester,  within  my  said  county,  of  which  Richard  Allen 
eforces  him,  hath  brought  to  the  said  WiUoughby,  earl  of  Abingdon ;  yet 
for  that  the  said  WiUoughby,  earl  of  Abingdon,  favoureth  the  said  Richard 
Allen  in  this  part,  and  hath  hitherto  delayed  to  do  fUll  right  according  to 
the  exigence  of  the  said  writ,  I  command  you  on  the  part  of  our  said  I^rd 
the  King,  firmly  einoining  that  in  your  proper  person  you  go  to  the  court- 
baron  of  the  said  WiUoughby,  earl  of  Abingdon,  at  Dtorchester  aforesaid, 
and  take  away  the  plaint  which  there  is  between  the  said  William  Kent 
and  Richard  Allen  by  the  said  writ  into  my  county  court  to  be  next  holden ; 
and  summon  by  good  summoners  the  said  Richard  Allen  that  he  be  at  mr 
county  court,  on  Monday,  the  fourth  day  of  October  next  coming,  at  Oxfora, 
in  the  riiirehouse  there  to  be  holden,  to  answer  to  the  said  William  Kent 
thereof.  And  have  you  there  then  the  said  plaint,  the  summoners,  and 
this  precept.  Given  in  my  county  court,  at  Oxfcwd,  in  the  shirehonse,  the 
sixth  day  of  September,  in  the  year  aforesaid. 

Bmt.  3.    Writ  or  Pone,  to  remove  rr  into  the  OSovrt  or  Common  Pleas. 

Gborob  the  Second,  by  the  eraee  of  God,  of  G^eat  Britain,  France,  and 
&eland  King,  Defender  of  the  Faith,  and  so  forth,  to  the  sheriff  of  Oxford* 
shire,  ^^eting.  Pot  at  the  request  of  William  Kent,  before  our  justices  at 
Westminster,  on  the  morrow  of  All  Souls,  the  plaint  which  is  in  your 
county  court  by  our  writ  of  right,  between  the  saia  William  Kent,  demand- 
ant, and  Richard  Allen,  tenant,  of  one  messuage  and  twenty  acres  of  laad« 
with  the  appurtenances,  tn  Dorchester :  and  summon  by  good  summonem 

tif 
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No.  I.  the  said  Kichard  Allen,  that  he  he  then  there  to  answer  to  the  said  William 
Kent  thereof.  And  have  vou  there  the  summon ers  and  this  writ.  Witksss 
ourself  at  Westminster,  the  tenth  day  of  Septemher,  in  the  thirtieth  year  of 
our  reign. 

Sec.  4.    Writ  of  Right,  quia  Dominui  remisU  Cfuriam, 

Geohob  the  Second,  hy  the  grace  of  Grod,  of  Great  Britain,  France,  and 
Ireland  King,  Defender  of  the  Faith,  and  so  forth,  to  the  sheriff  of  Oxford- 
shire, greeting.  Command  Richard  Allen,  that  he  justly  and  without  delay 
render  unto  William  Kent  one  messuage  and  twenty  acres  of  land,  with 
the  appurtenances,  in  Dorchester,  which  he  cliums  to  be  his  right  and  in- 
herituice,  and  whereupon  he  complains  that  the  aforesaid  Richard  uz^justly 
*iii.]  deforces  him.  And  unless  he  shall  do  so,  and  ^if  the  said  William  shall 
give  you  security  of  prosecuting  his  claim,  theji  summon  by  good  sum 
moners  the  said  Richard,  that  he  appear  before  our  justices  at  Westminster, 
on  the  morrow  of  All  Souls,  to  show  wherefore  he  hath  not  done  it.  And 
hav.e  you  there  the  summoners  and  this  writ.  Witness  ourself  at  West- 
minster, the  twentieth  day  of  August,  in  the  thirtieth  year  of  our  reign. 
Because  Willoughby,  earl  of  Abingdon,  the  chief  lord  of  that  fee,  hath 
thereupon  remised  unto  us  his  court. 

Bkeriff't  Ntoin.      Pledges  of    )  JoHK  DoB.  Summoners  of  the  (  John  Den. 

prosecution.  J  Richard  Roe.        within-named  Richard.  (  Richard  Fbit. 

Sect.  5.    The  Record,  with  thb  Award  of  Battel.^ 

Pleas  at  Westminster  before  Sir  John  Willes,  Knight,  and  his  brethren, 
Justices  of  the  Bench  of  the  Lord  the  King  at  Westminster,  of  the  term 
of  Saint  Michael,  in  the  thirtieth  vear  of  the  reign  of  the  Lord  George 
the  Second,  by  the  grace  of  God,  of  Great  Britain,  France,  and  Lreland 
King,  Defender  of  the  Faith,  &<^, 
Writ  Oxan,      )    William  Kent,  Esquire,  by  James  Parker,  his  attorney,  de- 

io  toU.     j    mands  against  Richard  Allen,  gentleman,  one  messuage  and 
twenty  acres  of  land,  with  the  appurtenances,  in  Dorchester,  as  his  right 
ZkmUmu  remttit  and  inheritance,by  writ  of  the  Lora  the  King  of  right,  because  Willoughby, 
^f»riam,  ^^^1  Qf  Abingdon,  the  chief  lord  of  that  fee,  hath  now  thereupon  remised 

OomaL  to  the  Lord  the  King  his  court.    And  whereupon  he  saith  tnat  he  him- 

self was  seised  of  the  tenements  aforesaid,  with  the  appurten^ces,  in 
his  demesne  as  of  fee  and  right,  in  the  time  of  peace,  in  the  time  of  the 
Lord  George  the  First,  late  King  of  Great  Britain,  by  taking  the  espleea 
thereof  to  the  value^  [of  ten  shillings,  and  more,  in  rents,  corn,  and  grass.] 
And  that  such  is  his  right  he  offers  [suit  and  good  proof.]  And  the  said 
Richard  Allen,  by  Peter  Jones  his  attorney,  comes  and  defends  the  right 
of  the  said  William  Kent,  and  his  seisin,  when  [and  where  it  shall  behoove 
<  hini,l  and  all  [that  concerns  it,]  and  whatsoever  [he  ought  to  defend]  and 
bhiefiy  4he  tcyiements  aforesaid,  with  the  appurtenances,  as  of  fee  and 
mght^  [napiely,  one  messuage  and  twenty  acres  of  land,  with  appurtenances 
Wifor  of  battel.  fll^I^oridiiester.]  And  this  he  is  ready  to  defend  by  the  body  of  his  freeman, 
George  Rumbold  by  name,  who  is  present  here  in  court,  ready  to  defend 
the  same  by  his  body,  or  in  what  manner  soever  the  court  of  the  Lord  the 
'^'iv.]  Kins  shall  consider  that  he  ought  to  defend.  *And  if  any  mischance  should 
befall  the  said  George,  ^whi<^  G04  defend,)  he  is  ready  to  defend  the  same 
fcgpiiwtion.  by  another  man,  who  [is  bounden  and  able  to  defend  it.]  And  the  said 
William  Kent  saith,  that  the  said  Richard  Allen  unjustly  defends  the  right 
of  him  the  said  William,  and  his  seisin,  &c.,  and  all,  &o.,  and  whatsoever, 
&c.,  and  chiefly  of  the  tenements  aforesaid,  with  the  appurtenances,  as  of 
fee  and  right,  &c. :  because  he  saith  WA  he  himself  was  seised  of  the 
tenements  aforesaid,  with  the  appurtenai|^,  in  his  demesne  as  of  fee  and 
right,  in  the  time  of  peace,  in  the  time  of*  the  said  Lord  George  the  First, 
late  King  of  Great  Britain,  by  taking  the  esplees  thereof  to  the  value,  &o. 
ofUtteL  And  that  such  is  his  right  he  is  pl^pared  to  prove  by  the  body  of  his  free- 
man, Henry  Broushton  by  name,  who  is  present  here  in  court  ready  to 
prove  the  same  b^is  body,  or  in  n^hat  manner  soeveer  the  court  of  the  Lorc^ 
the  King  shall  consider  that  he  ought  to  prove ;  and  if  any  mischance 
should  l^fall  the  said  Henry,  (whidiGod  defend, )  he  is  ready  to  prove  the 

1  Ai  to  battel,  ne  i>nge  3lt»  n.  7. 

>  N  J)^-Tho  danset  bet^wten  books  In  thie  eod  the  eubeequent  nqnBen  of  the  Appendix  an  OBoallj  ne 
etberwlee ezpneeed in  the reeoidi then  by  m***o.**  VV  •■ 
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•ame  by  another  man,  who,  &c.    And  hereupon  it  is  demanded  of  the  Mud       No.  I. 
George  and  Henry  whether  they  are  ready  to  make  battel  as  they  before       ^-  *  ^^y 
have  waged  it;  who  say  that  they  are.  And  the  same  Qeorge  Bumboid 
giveth  gage  of  defending,  and  the  said  Henry  Broughton  giveth  gage  of  gscm  gtm. 
proving ;   and  such  engagement  being  given  as  the  manner  is,  it  is  de- 
manded of  the  said  William  Kent  and  Richard  Allen  if  they  can  say  any 
thing  wherefore  battel  ought  not  to  be  awarded  in  this  case ;  who  say  that  they 
cannot.    THSRiroRB  it  is  considifrxd,  that  battel  be  made  thereon,  &c.  And  Amid  of  uttai. 
the  said  George  Bumboid  findeth  pledges  of  battel,  to  wit,  Paul  Jenkins  Pledges. 
and  Charles  Carter ;  and  the  said  Henry  Broughton  findeth  also^ pledges  of 
battel,  to  wit,  Beginald  Bead  and  Simon  Tayler.    And  thereupon  day  is  QmtimwnMb 
here  given  as  well  to  the  said  William  Kent  as  to  the  said  Bichard  Allen,  to 
wit,  on  the  morrow  of  Saint  Martin  next  coming,  by  the  assent  as  well 
of  the  said  William  Kent  as  of  the  said  Bichard  Allen.    And  it  is  com- 
manded that  each  of  them  then  have  here  his  champion,  sufficiently  fur- 
nished with  competent  armour  as  becomes  him,  and  ready  to  make  t^e 
battel  aforesaid ;  and  that  the  bodies  of  them  in  the  metji  time  be  safoly 
kept,  on  peril  that  shall  fall  thereon.    At  which  day  here  come  as  well  dtfmpioM  ■» 
the  said  William  Kent  as  the  said  Bichard  Allen  by  their  attorneys  afore-  ^^"*' 
said,  and  the  said  George  Bumboid  and  Henry  Broughton  in  their  proper 
persons  likewise  come,  sufficiently  furnished  with  competent  armour  as  be- 
comes them,  ready  to  make  the  battel  aforesaid  as  they  had  before  waged 
it.  And  hereupon  day  is  further  ^iven  by  the  court  here,  as  well  to  the  said  A(^j«inuiMiit  tt 


William  Kent  as  to  the  said  Bichard  Allen,  at  Tothill,  near  the  city  of 
Westminster,  in  the  county  of  Middlesex,  to  wit,  on  the  morrow  of  the 
Purification  of  the  Blessed  Virgin  Mary  next  coming,  by  the  assent  as  well 
of  the  said  *William  as  of  the  aforesaid  Bichard.    And  it  is  commanded        [^. 
that  each  of  them  have  then  there  his  champion,  armed  in  the  form  afore- 
said, ready  to  make  the  battel  aforesaid,  and  that  their  bodies  in  the  mean 
time,  &c.    At  which  day  here,  to  wit,  at  Tothill  aforesaid,  comes  the  said 
Bichard  Allen  by  his  attorney  aforesaid,  and  the  said  George  Bumboid  and 
Henry  Broughton  in  their  proper  persons  likewise  come,  sufficiently  fur- 
nished with  competent  armour  as  becomes  them,  r^ady  to  make  the  biittel 
aforesaid  as  they  before  had  waged  it.    And  the  said  William  Kent  being 
solemnly  called  doth  not  come,  nor  hathprosecuted  his  writ  aforesaid. 
Thjbrbforb  it  is  considkred,  that  the  same  William,  and  his  pledges  of  pro-  D^maadant  ihm- 
secuting,  to  wit,  John  Doe  and  Bichard  Boe,  be  in  mercy  for  his  fake  com-  "^ 
plaint,  and  that  the  same  Bichard  go  thereof  without  a  day,  &c.,  and  also  « 

that  the  said  Bichard  do  hold  the  tenements  aforesaid  with  the  appur^  riiua  jwigmMt 
tenancea  to  him  and  his  heirs,  quit  of  the  said  William  and  his  heirs,  for^  ^  ^^  tmuuix 
ever,  &g. 

Sect.  6.    Trial  bt  the  Grand  Assize. 

And  the  said  Bichard  Allen,  by  Peter  Jones,  his  attorney,  comes  and  D«f<ioo& 

defends  the  right  of  the  said  William  Kent,  and  his  seisin,  when,  &o.,  and 
all,  kcj  and  whatsoever,  &c.,  and  chiefly  of  the  tenements  aforesaid  vrith 
the  appurtenances,  as  of  fee  and  right,  &c.,  and  puts  himself  upon  the  grand  Miat. 
assize  of  the  Lord  the  King,  and  prays  recognition  to  be  made,  whether  he 
himself  hath  ^eater  right  to  hold  the  tenements  aforesaid,  with  the  appur- 
tenances, to  him  and  his  heirs  as  tenants  thereof,  as  he  now  holdeth  them, 
or  the  said  William  to  have  the  said  tenement^  with  the  appurtenances,  as 
he  above  demandeth  them.    And  he  tenders  ^ere  in  court  six  shillings  and  Tento  of  taM 
eight-pence  to  the  use  of  the  Lord  the  now  King,  &c.,  for  that,  to  wit,  it"'^ 
may  l^  inquired  of  the  time  [of  the  seisin  alleg^  by  the  said  William.] 
And  he  therefore  prays  that  it  may  be  inquired  oy  the  assize,  whether  the 
■aid  William  Kent  wto  seised  of  Xhe  tenements  aforesaid,  with  the  appurte- 
nances in  his  demesne,  as  of  fee,  in  the  time  of  the  said  Lord  the  King 
Gborqe  the  First,  as  the  said  W'illiam  in  his  demand  before  hath  alleged. 
Therefore  it  is  commanded  the  sherifT,  that  he  summon  by  good  summon-  Sommoiw  of  tk» 
ers  four  lawful  knights  of  his  county,  girt  with  swords,  that  they  be  here  on  kDigbta. 
the  octaves  of  Saint  Hilary  next  coming,  to  make  election  of  the  assize  afore- 
4^d.    The  same  day  is  given  as  well  to  the  said  William  Kent  as  to  the  said 
^chard  Allen,  here,  &c.    At  which  day  here  come  as  well  the  said  William  Retora. 
Kent  as  the  said  Bichard  Allen ;  and  the  sheriff,  to  wit,  Sir  Adam  Alstone, 
Knight,  now  returns,  that  he  had  caused  to  be  summoned  Charles  Stephens, 
Bandel  Wheler,  Toby  Cox,  and  Thomas  Munday,  four  lawful  knights  of  *hi8       f 'hri. 
'^^^  mty,  ffirt  with  swords,  .W  John  Doe  and  Bichard  Boe,  his  bailifis,  to  be 
L  I  e  at  tne  said  octaves'oMiant  Hilary,  to  do  an  the  said  writ  thereof  oom- 
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♦vii.] 


MliM'|g*>  wtam. 


mauds  and  reouires ;  and  that  the  eaid  eummonero,  and  each  of  them,  are 
mainprized  by  John  Day  and  James  Fletcher.  Whereupon  the  said  Charles 
Stephens,  Randel  Wheler,  Toby  Cos,  and  Thomas  Mundav,  four  lawfiil 
knights  of  the  county  aforesaid,  girt  with  swords,  being  calied,  in  their  pro- 
per persons  oome,  and  being  sworn  upon  their  oath  in  the  presence  of  th« 
parties  aforesaid,  chose  of  themselves  and  others  twenty-ibur,  to  wit,  Charles 
Stephens,  Randel  Wheler,  Toby  Coz,  Thomas  Munday,  Oliver  Greenwaj, 
John  Boys,  Charles  Price,  knights;  Daniel  Prince,  William  Day,  Boger 
Lucas,  Patrick  Fleming,  James  Harris,  John  Bichardson,  Alexander  Moore, 
Peter  Payne,  Robert  Quin,  Archibald  Stuart,  Bartholomew  Norton,  and 
Senry  Davis,  Esquires ;  John  Port^,  Christopher  Ball,  Benjamin  Robinson, 
Lewis  Long,  William  Xirby,  gentlemen,  good  and  lawful  men  of  the  county 
aforesaid,  who  neither  are  of  kin  to  the  said  William  Kent  nor  to  the  said 
Richard  Allen,  to  make  recognition  of  the  grand  assize  aforesaid.  Thkr» 
FOBS  it  is  commanded  the  sheriff,  that  he  cause  them  to  come  here  from  tha 
day  of  Easter  in  fifteen  days,  to  make  the  recognition  aforesaid.  The  same 
day  is  there  given  to  the  parties  aforesaid.  At  which  day  here  come  as  well 
the  said  William  Kent  as  the  said  Richard  Allen,  b^  their  attorneys  afore- 
said, and  the  recognitors  of  the  assize,  whereof  mention  is  made  above,  being 
called,  come,  and  certain  of  them,  to  wit,  Charles  Stephens,  Randel  Wheler, 
Toby  Cox,  Thomas  Munday,  Charles  Price,  knights;  Daniel  Prince,  Boger 
Lucaa,  William  Day,  James  Harris,  Peter  Payne,  Bobert  Quin,  Henry  Davis^ 
John  Porter,  Christopher  Ball,  Lewis  Long,  and  William  Kirby,  being  elected, 
tried,  and  sworn  upon  their  oath,  say  that  the  said  William  Kent  hath  more 
right  to  have  the  tenements  aforesaid,  with  the  appurtenances,  to  him  and 
his  heirs,  as  he  demandeth  the  same,  than  the  said  Bichard  Allen  to  hold 
the  same  as  he  now  holdeth  them,  according  as  the  said  William  Kent  by 
his  writ  aforesaid  hath  supposed.  Thbbsvobb  it  is  oonsidxiied,  that  the  saia 
William  Kent  do  recover  his  seisin  against  the  said  Bichard  Allen  of  the 
tenements  aforesaid,  with  the  appurtenances,  to  him  and  his  heirs,  quit  of 
the  said  Bichard  Allen  and  his  heics  forever:  and  the  said  Richard  Allen 
in  mercy,  Ac. 

*Ko.  II. 

PROCEEDINGS  ON  AN  ACTION    OF   TBESPASS    IN    EJECTMENT. 
BY  OBIGINAL,  IN  THE  KING'S  BENCH. 

SscT.  I.    Ths  Original  Writ. 

GEORGE  the  Second,  bv  the  grace  of  God,  of  Great  Britain,  France,  and 
Ireland  King,  Defender  of  the  Faith,  and  so  forth,  to  the  sheriff  of  Berk- 
shire, greeting.  If  Bichard  Smith  shall  give  you  security  of  prosecuting  his 
claim,  then  put  by  gaffe  and  safe  pledges  William  Stiles,  late  of  Newbury, 
gentleman,  so  that  he  be  before  us  on  the  morrow  of  All  Souls,  wheresoever 
we  shall  then  be  in  England,  to  show  wherefore  with  force  and  arms  he  en- 
tered into  one  messuage,  with  the  appurtenances,  in  Sutton,  which  Johii 
Bogers,  Esquire,  hath' demised  to  the  aforesaid  Bichard,  for  a  term  which 
is  not  yet  expired,  and  ejected  him  from  his  said  farm,  and  other  enormi 
ties  to  him  did,  to  the  great  damage  of  the  said  Bichard,  and  against  our 
peace.  And  have  you  there  the  names  of  the  pledses  and  this  writ.  Wit- 
ness ourself  at  Westminster,  the  twelfth  day  of  October,  in  the  twenty-ninth 
year  of  our  reign. 

Pledges  of    )  John  Dob.  The  within-named  William )  John  Den. 

prosecution,  j  Richard  Roe.    Stiles  is  attached  by  pledges.  |  Richard  Fbx. 


*viii.l 
>S0 


Sect.  2.    Coft  or  the  Declaration  against  the  Casval  Rector,  who  aim 
Notice  thereupon  to  the  Tenant  in  Possession. 

MicfaaelmAa,  the  29th  of  King  G^rge  the  Seoond. 

Berks,  \  WiLLUM  Stiles,  late  of  Newbury  in  the  said  county,  gentleman,  was 
tovfU.  j  attached  to  answer  Richard  Smith,  of  a  plea,  wherefore  with  force 
and  arms  he  entered  into  one  messuage,  with  the  appurtenances,  in  SuttoB 
in  the  county  aforesaid,  which  John  Bogers,  Esquire,  demised  to  the  said  i 
Richard  Smith  for  a  term  which  is  not  yet  expired,  and  ejected  him  fron> 
his  said  farm,  and  other  wrongs  to  him  did,  to  the  great  diunage  of  the  said 
Richard,  and  against  the  peace  of  the  Lord  the  King,  &c.  And  whereupon 
the  said  Richard  by  ^Robert  Martin  his  attorney  complains,  that  whereaa 
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the  said  John  Bogen,  on  the  first  day  of  October,  in  the  twent>  ninth  year      No  n 


«^ 


of  the  reien  of  the  Lord  the  King  that  now  is,  at  Sutton  aforesaid,  had  de- 
mised to  the  same  Richard  the  tenement  aforesaid,  with  the  appurtenances, 
to  have  and  to  hold  the  said  tenement,  with  the  appurtenances,  to  the  said 
Richard  and  his  assigns,  from  the  Feast  of  Saint  Michael  the  Archangel  then 
last  past,  to  the  end  and  term  of  &ye  years  from  thence  next  following  and 
fully  to  be  complete  and  ended,  by  virtue  of  which  demise  the  said  Richard 
entered  into  the  said  tenement,  with  the  appurtenances,  and  was  thereof 
possessed ;  and  the  said  Richard  beinff  so  possessed  thereof,  the  said  William 
afterwards,  that  i»  to  say,  on  the  said  first  day  of  October  in  the  said  twenty- 
ninth  year,  with  force  and  arms,  that  is  to  say,  with  swords,  staves,  and 
knives,  entered  into  the  said  tenement,  with  the  appurtenances,  which  the 
said  John  Rogers  demised  to  the  said  Richard  in  form  aforesaid  for  the  term 
aforesaid,  which  is  not  yet  expired,  and  ejected  the  said  Richard  out  of  his 
said  farm,  and  other  wrongs  to  him  did,  to  the  great  damage  ol  the  said 
Richard,  and  against  the  peace  of  the  said  Lord  the  King ;  whereby  the  said 
Richard  saith,  that  he  is  injured  and  damaged  to  the  value  of  twenty  pounds. 
And  thereupon  he  brings  suit,  &c. 

Martin,  for  the  plaintiff.    >  Pledges  of    )  John  Dok. 

Petvrs,  for  the  aefendant.  j  prosecution. )  Richard  Roi. 

Mjeu  (IsoRGS  Savndsrs, 

I  am  informed  that  you  are  in  possession  of,  or  claim  title  to,  the  premises  Votk^ 
mentioned  in  this  declaration  of  ejectment,  or  to  some  part  thereof;  and  I, 
being  sued  in  this  action  as  a  casual  ejector,  and  having  no  claim  or  title  to 
the  same,  do  advise  jou  to  appear  next  Hilary  Term  in  his  Majesty's  court 
of  King's  Bench  at  Westminster,  by  some  attorney  of  that  court,  and  then 
and  there,  by  a  rule  to  be  made  of  the  same  court,  to  cause  yourself  to  be 
made  defendant  in  my  stead ;  otherwise  I  shall  suffer  judgment  to  be  en- 
tered against  me,  and  you  will  be  turned  out  of  possession. 

Your  loving  friend, 

William  Stilbs. 

5(A  Jamuay,  1756. 

*Sect.  3.    Ths  Ruli  or  Court.  [*ix. 

Hilary  Term,  in  the  twenty-ninth  Year  of  King  George  the  Second. 


Berks,  I  It  is  oantfRED  by  the  court,  by  the  assent  of  both  parties,  and  then  ^Jjj  ^ 
to  wU.  )  attorneys,  that  George  Saunders,  gentleman,  may  be  made  defendant,  nMrngv  wiSi 
in  the  place  of  the  now  defendant,  William  Stiles,  and  shall  immediately  then port^ 
appear  to  the  plaintiff's  action,  and  shall  receive  a  declaration  in  a  plea  of  Sl!^  demteTct 
trespass  and  ^ectment  of  the  tenements  in  question,  and  shall  immediately  John  Rogen. 

{>lead  thereto  Not  Ghiilty ;  and,  upon  the  trial  of  the  issue,  shall  confess 
ease,  entry,  and  ouster,  and  insist  upon  his  title  only.  And  if  upon  the 
trial  of  the  issue,  the  said  George  do  not  confess  lease,  entry,  and  ouster, 
and  by  reason  thereof  the  plaintiff  cannot  prosecute  his  writ,  then  the  taxa- 
tion of  costs  upon  such  Tionpros,  shall  cease,  and  the  said  George  shall  pay 
such  costs  to  the  plaintiff,  as  by  the  court  of  our  Lord  the  King  here  shaU 
be  taxed  and  adjudged,  for  such  his  default  in  non-performance  of  this  rule ; 
and  judgment  shall  be  entered  against  the  said  William  Stiles,  now  the 
casual  ejector,  by  default.  And  it  is  further  ordered,  that  if  upon  the  trial 
of  the  said  issue  a  verdict  shall  be  given  for  the  defendant,  or  if  the  plaintiff 
shall  not  prosecute  his  writ  upon  any  other  cause  than  for  the  not  confessing 
lease,  entr^,  and  ouster  as  aforesaid,  then  the  lessor  of  the  plaintiff  shaU 
pay  costs,  if  the  plaintiff  himself  doth  not  pay  them. 

By  the  Court. 
Martin,  for  the  plaintiff.       ) 
Krwman,  for  the  defendant,  j 

Sect.  4.    The  Record. 

Pleas  before  the  Lord  the  King  at  Westminster,  of  the  Term  of  Saint 
Hilary,  in  the  twenty-ninth  Year  of  the  Reign  of  the  Lord  George  the 
Second,  by  the  grace  of  God,  of  Great  Britain,  France,  and  Ireland  King, 
Defender  of  the  Faith,  &c. 

Berks,  \  George  Saunders,  late  of  Sutton,  in  the  county  aforesaid,  gentleman, 
|9  wit.  )  was  attached  to  answer  Richard  Smith,  of  a  plea,  wherefore  with 
YoL.U^-U  Ul 
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No.  n.       force  and  arms  he  entered  into  one  mestniage,  with  the  appnrtenatBoes,  Ib 
^  »  -'       Satton,  which  John  Rogers,  Esq.  hath  demised  to  the  «aicf  Richard  for  « 
term  which  is  not  yet  expired,  and  ejected  him  from  his  said  farm,  and  other 
wrongs  to  him  did,  to  the  great  damage  of  the  siud  Richard,  and  afiaiost  ih% 
*x.]       peace  of  the  Lord  the  King  that  ^ow  is.    Akd  whereupon  the  said  Richard 
iMdAraAtoD,  or   %  Robert  Martin,  his  attorney,  complains,  that  whereas  the  said  John  Bo* 
*^*-  gers  on  the  first  day  of  October  in  the  twenty^inth  year  of  the  reign  of  tfa« 

Lord  the  King  that  now  is,  at  Sutton  aforesaid,  had  demised  to  the  same 
Richard  the  tenement  aforesaid,  with  the  appurtenances,  to  have  and  to 
hold  the  said  tenement,  with  the  appurtenances,  to  the  said  Richard  and  his 
assigns,  from  the  feast  of  Saint  Michael  the  Archangel  then  last  past,  to  the 
end  and  term  of  five  years  from  thence  next  following  and  fully  to  be  com* 
plete  and  ended ;  by  virtue  of  which  demise  the  said  Riohard  entered  into 
the  said  tenement,  with  the  appurtenances,  and  was  thereof  possessed :  anc^ 
the  said  Richard  being  so  possessed  thereof,  the  said  George  afterwards,  that 
is  to  say,  on  the  first  day  of  October  in  the  said  twenty-ninth  year,  with 
force  and  arms,  that  is  to  say,  with  swords,  staves,  and  knives,  entered  into 
the  said  tenement,  with  the  appurtenances,  which  the  said  John  Rogers  de- 
mised to  the  said  Richard  in  form  aforesaid  for  the  term  aforesaid,  which  is 
not  yet  expired,  and  ejected  the  said  Richard  out  of  his  said  farm,  and  other 
wrongs  to  him  did,  to  the  great  damage  of  the  said  Richard,  and  against  the 
peace  of  tlie  said  Lord  the  King ;  whereby  the  said  Richard  saitb  that  he  is 
ii\jured  and  endamaged  to  the  value  of  twenty  pounds :  and  thereupon  he 
brings  suit,  [and  good  proof.]  And  the  aforeea  id  George  Saunders,  by  uharlea 
Newman,  his  attorney,  comes  and  defends  the  force  and  ii^ury,  when  [And 
TlM, not  gvOty.  where  it  shall  behoove  him ;]  and  saith  that  he  is  in  no  wise  guilty  of  the 
TtMie.  trespass  and  ejectment  aforescud,  as  the  said  Richard  above  complains  against 

him ;  and  thereof  he  puts  himself  upon  the  cou|^try ;  and  the  said  Richard 
vH^awavded.  doth  likewise  the  same;  Therefore  let  a  jury  come  thereupon  before  the 
Lord  the  King,  on  the  octave  of  the  Purification  of  the  Blessed  Virgin  Mary, 
wheresoever  he  shall  then  be  in  England,  who  neither  [are  of  kin  to  the  said 
Richard,  nor  to  the  said  George,]  to  recognise  [whether  the  said  George  be 
guilty  of  the  trespass  and  ejectment  aforesaia  ;J  because  as  well  [the  said 
George  as  the  said  Richard,  between  whom  the  difference  is,  have  put  them- 
selves on  the  said  jury.]    The  same  day  is  there  given  to  the  parties  afore- 
RMpite,trde-    said.    AFTERWARDS  the  process  therein,  being  continued  between  the  said 
teaitofjaran.    parties  of  the  plea  aforesaid  by  the  jury,  is  put  between  them  in  respite, 
Mi»  print,        before  the  Lord  the  King,  until  the  day  of  Easter  in  fifteen  days,  whereso- 
ever the  said  Lord  the  King  shall  then  be  in  England ;  unless  the  justices 
of  the  Lord  the  King  assigned  to  take  assizes  in  the  county  aforesaid,  shall 
have  come  before  that  time,  to  wit,  on  Monday  the  eighth  day  of  March,  at 
Reading  in  the  said  county,  by  the  form  of  the  statute  [in  that  case  pro- 
vi«ied,]  bv  reason  of  the  default  of  the  jurors,  [summoned  to  appear  as 
aforesaid.]     At  which  day  before  the  Lord  the  King,  at  Westminster,  come 
the  parties  aforesaid  by  their  attorneys  aforesaid ;  and  the  aforesaid  justices 
*xi.1       ^^  *assize,  before  whom  [the  jury  aibresaid  came,]  sent  here  their  record 
a.  '  before  them,  had  in  these  words,  to  wit.  Afterwards,  at  the  day  and  place 

within  contained,  before  Heneage  Legeer,  Esquire,  one  of  the  Barons  of  the 
Exchequer  of  the  Lord  the  King,  and  Sir  John  Eardley  Wilmot,  Knight, 
one  of  the^'ustices  of  the  said  Lord  the  King,  assigned  to  hold  pleas  before 
the  King  himself,  justices  of  the  said  Lord  the  King,  assigned  to  take  assizes 
in  the  county  of  Berks  by  the  form  of  the  statute  [in  that  case  provided,] 
come  OS  well  the  within-named  Richard  Smith,  as  the  within-written  George 
Saunders,  by  their  attorneys  within  contained ;  and  the  jurors  of  the  jury 
whereof  mention  is  within  made  being  called,  certain  of  them,  to  wit,  Charles 
HoUoway,  John  Hooke,  Peter  Graham,  Henry  Cox,  William  Brown,  and 
Francis  C^kley,  come,  and  are  sworn  upon  that  jury ;  and  because  the  rest 
tpiuju  dram  of  the  jurors  of  the  same  jury  did  not  appear,  therefore  others  of  the  by-* 
standers  being  chosen  by  the  sheriff,  at  the  request  of  the  said  Richard 
Smith,  and  by  the  command  of  the  iustices  aforesaid,  are  appointed  anew, 
whose  names  are  afifixed  to  the  panel  within  written,  according  to  the  form 
of  the  statute  in  such  case  made  and  provided ;  which  said  jurors  so  mp" 

E>inted  anew,  to  wit,  Roger  Bacon,  Thomas  Small,  Charles  Pye,  Edwani 
awkins,  Samuel  Roberts,  and  Daniel  Parker,  being  likewise  isalled,  come ; 
and  together  with  the  other  jurors  aforesaid  before  impanelled  and  sworn, 
being  elected,  tried,  and  sworn,  to  speak  the  truth  ot  the  matter  within 
fMot^lbt  dM    contained,  upon  their  oath  say,  that  the  aforesaid  George  Saanders  k  guilty 
~*^'^"  of  the  trespass  and  ^ectment  within  written,  in  manner  and  form  as  tM 
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■foresaid  Richard  Smith  within  oomplaiiis  against  him;  and  assess  .he  No.  HI. 
damages  of  the  said  Richard  Smith,  on  occasion  of  that  trespass  and  ejects  ^-  »  -^ 
ment,  besides  his  costs  and  charges  which  he  hath  been  put  unto  about  his 
ffuit  in  that  behalf,  to  twelve  pence ;  and,  for  those  costs  and  charges,  to 
forty  shillings.  Wbikxvpon  the  sa  d  Richard  Smith,  by  his  attorney  afore- 
said, prayeth  judgment  i^ainst  the  said  George  Saunders,  in  and  upon  the 
verdict  aforesaid  by  the  jurors  aforesaid  given  in  the  form  aforesaid ;  and 


the  said  George  Saunders,  by  his  attorney  albresaid,  saith,  that  the  court  here  M^tfon^ 
ought  not  to  proceed  to  give  judgment  upon  the  said  verdict,  and  prayeth  ^'^'^■^■••** 
that  judgment  against  him  the  said  George  Saunders,  in  and  upon  the  ver- 
dict aforesaid  by  the  jurors  aforesaid  given  in  the  form  aforesaid,  may  be 
fltayed,  by  reason  that  the  said  verdict  is  insufficient  and  erroneous,  and 
diat  the  same  verdict  may  be  quashed,  and  that  the  issue  aforesaid  may  be 
tiried  anew  by  other  jurors  to  be  afresh  impanelled.    And,  because  the  court 
of  the  Lord  the  King  here  is  not  yet  advised  of  giving  their  judgment  of  OooOiraaiiM. 
and  upon  the  premises,  therefore  day  thereof  is  given  as  well  to  the  said 
Richard  Smifth  as  the  said  Georee  Saunders,  before  the  Lord  the  King,  untU 
the  morrow  of  the  Ascension  of  our  Lord,  wheresoever  the  said  Lord  *the      [*zii. 
Sling  shall  then  be.  in  England,  to  hear  their  judgment  of  and  upon  the 
premises,  for  that  the  court  of  the  Lord  the  King  is  not  yet  advised  thereof. 
At  which  day  before  the  XiOrd  the  King,  at  Westminster,  come  the  parties 
aforesaid  by  their  attorneys  aforesaid ;  upon  which,  the  record  and  matters 
aforesaid  having  been  seen,  and  by  the  court  of  the  Lord  the  King  now 
here  fully  understood,  and  all  and  singular  the  premises  having  been  exa- 
mined, and  mature  deliberation  being  had  thereupon,  for  that  it  seems  to  Optniow  Bf  tb* 
the  court  of  the  Lord  the  King  now  here  that  the  verdict  aforesaid  is  in  no  ^^^"'^ 
wise  insufficient  or  erroneous,  and  that  the  same  ought  not  to  be  quashed, 
and  that  no  new  trial  ouglft  to  be  had  of  the  issue  aforesaid,  Therefore  it  JodgmeuttoriiM 
16  GONsiDBRBD,  that  the  said  Richard  do  recover  against  the  said  George  his  x^^^t^ 
term  yet  to  come,  of  and  in  the  said  tenements,  with  the  appurtenances, 
and  the  said  damages  assessed  by  the  said  jury  in  form  aforesaid,  and  also 
twenty-seven  pounds  six  shillings  and  eight-penoe  for  his  costs  and  charges  Ooita. 
aforesaid,  by  the  court  of  the  Lord  the  King  here  awarded  to  the  said 
Richard,  with  his  assent,  by  way  of  izicrease ;  which  said  damages  in  the 
whole  amount  to  twenty-nine  pounds,  seven  shillings  and  eight-penoe. 
"  And  let  the  said  George  be  taken,  [until  he  maketh  fine  to  the  Lord  the  0*ptaimr  fin. 
Kin^.'']'  Am)  herbitpon  the  said  Richard,  by  his  attorney  aforesaid,  prayeth  "^"^ 
a  writ  to  the  Lord  the  King,  to  be  directed  to  the  sheriff  of  the  county 
aforesaid,  to  cause  him  to  have  possession  of  his  term  aforesaid  yet  to  come,  Writ  of 
of  and  in  the  tenements  aforesaid,  with  the  appurtenances ;  and  it  is  granted  ''^ 
unto  him,  returnable  before  the  Lord  the  King  on  the  morrow  of  the  Holy 
Trinity,  wheresoever  he  shall  then  be  in  England.    At  which  day  before  the  and 
Lord  the  King,  at  Westminster,  cometh  the  said  Richard,  by  his  attorney 
aforesaid ;  and  the  sheriff,  that  is  to  say.  Sir  Thomas  Reeve,  Knight,  now 
sendeth,  that  he  by  virtue  of  the  writ  aforesaid  to  him  directed,  on  the 
ninth  day  of  June  last  past,  did  cause  the  said  Richard  to  have  his  posses- 
sion of  his  term  aforesaid  yet  to  come,  of  and  in  the  tenements  aforesaid, 
with  the  appurtenances,  as  he  was  commanded. 

*No.  in.  [*xiu 

PROCEEDINGS  ON  AN  ACTION  OF  DEBT  IN  THE  COURT  OF  COM- 
MON PLEAS ;  REMOVED  INTO  THE  KING'S  BENCH  BY  WRIT  OF 
ERROR. 

Sect.  1.    ORrotKAL. 

Gsorqb  the  Second,  by  the  grace  of  God,  of  Great  Britain,  France,  and  Firmed 
Ireland  King,  Defender  of  the  Faith,  and  so  forth ;  to  the  sheriff  of  Ox* 
fordsbire,  greetin|.  Command  Charles  Long,  late  of  Burford,  gentleman, 
that  justly  and  without  delay  he  render r to  William  Burton  two  hundred 
pounds,  which  he  owes  him  and  unjustly  detains,  as  he  saith.  And  unless 
Le  shall  so  do,  and  if  the  said  William  shall  make  you  secure  of  prosecuting 
ksB  claim,  then  summon  by  good  summoners  the  aforesaid  Charles,  that  he 
be  before  our  justices,  at  Westminster,  on  the  octave  of  Saint  IlUary,  to 

■Now omitted.    8m page 896. 
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show  wherefore  he  hath  not  done  it.  And  ha\e  you  there  then  the  Bum 
moners,  and  this  writ.  Witness  ourself  at  Westminster,  the  twenty-fourth 
day  of  December,  in  the  twenty-eighth  year  of  our  reign. 

Pledges  of   )  John  Dob.         Summoners  of  the  within- )  Hogsr  Mobris. 
prosecution.  )  Richard  Dos.       named  Charles  Long,     j  Hcnrt  Johnsoh 


▲ttacluMat. 
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SscT.  2.    Prociss. 

GxoROB  the  Second,  by  the  grace  of  God,  of  Gh'eat  Britain,  France,  and 
Ireland  King,  Defender  of  the  Faith,  and  so  forth ;  to  the  sheriff  of  Ox- 
fordshire, greeting.  Put  by  gage  and  safe  pledges  Charles  Long,  late  of 
Burford,  gentleman,  that  he  be  before  our  justices,  at  Westminster,  on  the 
octave  of  the  Purification  of  the  Blessed  Mary,  to  answer  to  William  Burton 
of  a  plea,  that  he  render  to  him  two  hundred  pounds  which  he  owes  him 
and  ui^justly  detains,  as  he  saith ;  and  to  show  wherefore  he  was  not  before 
our  justices  at  Westminster  on  the  octave  of  Saint  Hilary,  as  he  was  sum- 
moned. And  have  there  then  the  names  of  the  pledges  and  this  writ. 
WiTNxss,  Sir  John  WiUes,  Knight,  at  Westminster,  the  twenty-third  day  of 
January,  in  the  twenty-eighth  year  of  our  reign. 

The  within-named  Charles  Long )  Edward  Lxioh. 
is  attached  by  Pledges.  J  Robirt  Tamnir 

*GxoROi  the  Second,  by  the  grace  of  God,  of  Great  Britain,  France,  anil 
Lreland  King,  Defender  of  the  Faith,  and  so  forth ;  to  the  sheriff  of  Ox- 
fordshire, greeting.  Wx  command  you,  that  you  distrein  Charles  Lon^,  late 
of  Burford,  gentleman,  by  all  his  lands  and  chattels  within  your  bailiwick, 
so  that  neither  he  nor  any  one  through  him  may  lay  hands  on  the  same» 
until  you  shall  receive  from  us  another  command  thereupon;  and  that  you 
answer  to  us  of  the  issues  of  the  same ;  and  that  you  have  his  body  before 
our  justices  at  Westminster,  from  the  day  of  Easter,  in  fifteen  days,  to  an- 
swer to  William  Burton  of  a  plea  that  he  render  to  him  two  hundred  poundff 
which  he  owes  him  and  ui\justly  detains,  as  he  saith,  and  to  hear  his  judg- 
ment of  his  many  defaults.  Witnrss,  Sir  John  Willes,  Knight,  at  West 
minster,  the  twelfth  day  of  February,  in  the  twenty-eighth  year  of  oui 
reign. 

The  within-named  Charles  Long  hath  nothing  in  my  bailiwick  wherel^ 
he  may  be  distreined. 

George  the  Second,  by  the  grace  of  Gt>d,  of  Great  Britain,  France,  and 
&eland  King,  Defender  of  the  Faith,  and  so  forth ;  to  the  sheriff  of  Ox- 
fordshire, greeting.  We  command  you  that  you  take  Charles  Long,  late  of 
Burford,  gentleman,  if  he  may  be  found  in  your  bailiwick,  and  him  safely 
keep,  .so  that  you  may  have  his  body  before  our  justices  at  Westminster, 
from  the  day  of  Easter,  in  five  weeks,  to  answer  to  William  Burton,  gentle- 
man, of  a  plea  that  he  render  to  him  two  hundred  pounds  which  he  owes 
him  and  unjustly  detains,  as  he  saith ;  and  whereupon  you  have  returned 
to  our  justices  at  Westminster  that  the  said  Charles  hath  nothing  in  yOur 
bailiwick  whereby  he  maybe  distreined.  And  have  you  there  then  this 
writ.  Witness,  Sir  John  Willes,  Knight,  at  Westminster,  the  sixteenth  day 
of  April,  in  the  twenty-eighth  year  of  our  reign. 

TCturn.     The  within-named  Charles  Long  is  not  found  in  my  bailiwick. 

George  the  Second,  by  the  grace  of  God,  of  Great  Britain,  France,  and 
Ireland  King,  Defender  of  the  Faith,  and  so  forth ;  to  the  sheriff  of  Berk- 
shire, greeting.  We  command  you  that  you  take  Charles  Long,  late  of  Bur- 
ford, gentleman,  if  he  may  be  found  in  your  bailiwick,  and  him  safely  keep^ 
so  that  you  may  have  his  body  before  our  justices  at  Westminster,  on  the 
morrow  of  the  Holy  Trinity,  to  answer  to  William  Burton,  gentleman,  of  a 
plea  that  he  render  to  him  two  hundred  pounds  which  he  owes  him  and 
uiyustly  detains,  as  he  saith ;  and  whereupon  our  sheriff  of  Oxfordshire  hi^ 
made  a  return  to  our  justices  at  Westminster  at  a  certaili  day  now  past,  that 
the  ^aforesaid  Charles  is  not  found  in  his  bailiwick;  and  thereupon  it  ii 
testified  in  our  said  court  that  the  aforesaid  Charles  lurks,  wanders,  and  runs 
about  in  your  county.  And  have  you  there  then  this  writ.  Witness,  Sir 
John  Willes,  Knight,  at  Westminster,  the  seventh  day  of  May,  in  the 
twenty-eighth  year  of  our  reign. 
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By  virtue  of  this  writ  to  me  directed,  I  have  taken  the  body  of  the  within-  No  ill. 
named  Charles  Long ;  which  I  have  ready  at  the  day  and  place  within  con-  ^-  *  -^ 
tained,  according  as  by  this  writ  it  is  commanded  me.  ^iwntj^^ 

Or  upon  the  Metum  of  Non  est  inventus  upon  the  first  Capias,  the  Plaandff  ma^ 
sue  out  an  Alias  and  a  Pluries,  and  thence  proceed  to  Outlawry;  thus: 

Oeorqs  the  Second,  by  the  grace  of  God,  of  Great  Britain,  France,  and  MUu  aqmu. 
Ireland  King,  Defender  of  the  Faith,  and  so  forth ;  to  the  sheriff  of  Ox- 
fordshire, greeting.  Ws  command  you,  as  formerly  we  commanded  you, 
that  you  take  Charles  Long,  late  of  Burford,  gentleman,  if  he  may  be  found 
in  your  bailiwick,  and  him  safely  keep,  so  that  you  may  have  his  body  be-  ' 
fore  our  Justices  at  Westminster,  on  the  morrow  of  the  Holy  Trinity,  to  an- 
swer to  William  Burton,  gentleman,  of  a  plea  that  he  render  to  him  two 
hundred  pounds  which  he  owes  him  and  unjustly  detains,  as  he  saith.  And 
have  you  there  then  this  writ.  Witness,  Sir  John  Willes,  Knight,  at  West* 
minster,  the  seventh  day  of  May,  in  the  twenty-eighth  year  of  our  reign. 

The  within-named  Charles  Long  is  not  found  in  my  bailiwick.  SheniPt  retcni 

iVbn  eit  AtoendM 

George  the  Second,  by  the  grace  of  God,  of  Great  Britain,  France,  ajidPhurtuevftoi, 
Ireland  King,  Defender  of  the  Faith,  and  so  forth ;  to  the  sheriff  of  Ox- 
fordshire^ greeting.  We  command  you,  as  we  have  more  than  once  com- 
manded you,  that  you  take  Charles  Long,  late  of  Burford,  gentleman,  if  he 
may  be  found  in  your  bailiwick,  and  him  safely  keep,  so  that  you  may  have 
his  body  before  our  justices  at  Westminster,  from  the  day  of  the  Holy 
Trinity,  in  three  weeks,  to  answer  to  William  Burton,  gentleman,  of  a  plea 
that  he  render  to  him  two  hundred  pounds  which  he  owes  him  and  ui^ustly 
detains,  as  he  saith.  And  have  you  there  then  this  writ.  Witness,  Sir 
John  Willes,  Knight,  at  Westminster,  the  thirtieth  day  of  May,  in  the 
twenty-eighth  year  of  our  reign. 

The  within-named  Charles  Long  is  not  found  in  my  bailiwick.  5*'!2'-  ^^SSH 

*Gboroe  the  Second,  by  the  grace  of  God,  of  Ghreat  Britain,  France,  and  [*zvi. 
Ireland  King,  Defender  of  the  Faith,  and  so  forth;  to  the  sheriff  of  Ox- Mmgt /mMu, 
fordshire,  greeting.  We  command  you  that  you  cause  Charles. Long,  late 
of  Burford,  gentleman,  to  be  required  from  county  court  to  county  court, 
until,  according  to  the  law  and  custom  of  our  realm  of  England,  he  be  out- 
lawed if  he  doth  not  appear;  and  if  he  doth  appear,  then  take  him  and 
cause  him  to  be  safely  kept,  so  that  you  may  have  his  body  before  our  jus- 
tices at  Westminster,  on  the  morrow  of  All  Souls,  to  answer  to  Wilham 
Burton,  gentleman,  of  a  plea  that  he  render  to  him  two  hundred  pounds 
which  he  owee  him  and  uiy ustly  detains,  as  he  saith ;  and  whereupon  you 
have  returned  to  our  justices  at  Westminster,  from  the  day  of  the  Holy 
Trinity,  in  three  weeks,  that  he  is  not  found  inyour  bailiwick.  And  have 
you  there  then  this  writ.  Witness,  Sir  John  Willes,  Knight,  at  Westmin- 
Bter,  the  eighteenth  day  of  June,  in  the  twenty-eighth  year  of  our  reign. 

Bv  virtue  of  this  writ  to  me  directed  at  my  county  court,  held  at  Oxford,  8^«rttPt 
in  the  county  of  Oxford,  on  Thursday  the  twenty-first  dajr  of  June,  in  the  "^ 
twenty -ninth  year  of  the  reign  of  the  Lord  the  King  within  written,  the 
within-named  Charles  Lons  was  required  the  first  time  and  did  not  appear; 
and  at  my  county  court,  held  at  Oxford  aforesaid,  on  Thursday  the  twenty- 
fourth  day  of  July,  in  the  year  aforesaid,  the  said  Charles  Long  was  required 
the  second  time  and  did  not  appear ;  and  at  my  county  court,  held  at  Ox-  iMioi 
ford  aforesaid,  on  Thursday  the  twenty-first  day  of  August,  in  the  year  afore- 
iaid,  the  said  Charles  Lonff  was  required  the  third  time  and  did  not  appear; 
and  at  my  county  court,  held  at  Oxford  aforesaid,  on  Thursday  the  eigh-giiarto* 
teenth  day  of  September,  in  the  year  aforesaid,  the  said  Charles  Long  was 
required  the  foumi  time  and  did  not  appear ;  and  at  my  county  court,  held  QnM9( 
at  Oxford  aforesaid,  on  Thursday  the  sixteenth  day  of  October,  in  the  year 
aforesaid,  the  said  Charles  Long  was  required  the  fifth  time  and  did  not  ap- 
pear ;  therefore  the  said  Charles  Long,  by  the  judgment  of  the  coroners  of  Jfao 
the  said  Lord  the  King,  of  the  county  aforesaid,  according  to  the  law  and 
custom  of  the  kingdom  of  England,  is  outlawed. 

George  the  Second,  by  the  grace  of  God,  of  Great  Britain,  France,  andwritofpnoi* 
Ireland  King,  Defender  of  the  Faith,  and  so  forth ;  to  the  sheriff  of  Ox-  nMtkm. 
fordtfhire,  greeting.     Whereas,  by  our  writ,  we  have  lately  commanded  you 
that  you  should  cause  Charles  Long,  late  of  Burford,  gentleman,  to  be  re- 
quired firom  county  court  to  county  court,  until,  according  to  *the  law  and    [^vii. 
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9o.  in  ouBtom  of  our  realm  of  England,  he  should  be  ouilaired  if  he  did  not  a|r 
pear ;  and  if  he  did  appear,  then  that  you  should  take  him  and  cause  him 
to  be  safely  kept,  so  that  you  might  have  his  body  before  our  justices  at 
Westminster,  on  the  morrow  of  All  Souls,  to  answer  to  William  Burton, 
gentleman,  of  a  plea  that  he  render  to  him  two  hundred  pounds  which  he 
owes  him  and  ui\juBtly  detains,  as  he  saith :  Thereforb,  we  command  you, 
by  virtue  of  the  statute  in  the  thirty-first  year  of  the  Lady  Elizabeth,  late 
Queen  of  England,  made  and  provided,  that  you  cause  the  said  Charles 
Long  to  be  proclaimed,  upon  three  several  days,  according  to  the  form  of 
that  statute,  (whereof  one  proclamation  shall  be  made  at  or  near  the  mo^t 
usual  door  of  the  church  of  the  parish  wherein  he  inhabits,)  that  he  render 
himself  unto  you ;  so  that  you  may  have  his  body  before  our  justices  at 
Westminster,  at  the  day  aforesaid,  to  answer  the  said  William  Burton  of  the 
plea  aforesaid.  And  have  you  there  then  this  writ.  Witness,  Sir  John 
.  wlUes,  Knight,  at  Westminster,  the  eighteenth  day  of  June,  in  Uie  twenty- 
eighth  year  of  our  reign. 

^^•^TsiitMk  By  virtue  of  this  writ  to  me  directed,  at  my  county  oourt  held  at  Oxford, 
Pr^aamarx  Jtxi,  ^  ^^  county  of  Oxford,  on  Thursday  the  twenty-sixth  day  of  June,  in  the 
twenty-ninth  year  of  the  reign  of  the  liord  the  King  within  written,  I  caused 
to  be  proclaimed  the  first  time ;  and  at  the  general  quarter  sessions  of  tho 
peace,  held  at  Oxford  aforesaid,  on  Tuesdav  the  fifteenth  day  of  July  in  tho 
year  aforesaid,  I  caused  to  be  proclaimed  the  second  time ;  and  at  the  most 
usual  door  of  the  chxirch  of  Burford  within  written,  on  Sunday  the  third 
day  of  August  in  the  year  aforesaid,  immediately  after  divine  service,  one 
month  at  the  least  before  the  within-named  Charles  Long  was  required  the 
fifth  time,  I  caused  to  be  proclaimed  tho  third  time,  that  the  said  Charles 
Long  should  render  himself  unto  me,  as  within  it  is  commanded  me. 

tiftoM  1100-  George  the  Second,  by  the  grace  of  God,  of  Great  Britain,  Franocv  ami 

-'"*'""-  Ireland  King,  Defender  of  the  Faith,  and  so  forth,  to  the  sheriff  of  Berk- 

shire, greeting.  We  command  you,  that  you  omit  not  by  reason  of  any 
liberty  of  your  county,  but  that  you  take  Charles  Lone,  late  of  Burford,  in 
the  county  of  Oxford,  gentleman,  (being  outlawed  in  the  said  oouaty  of  Ox* 
ford,  on  Thursday  the  sixteenth  day  of  October  last  past,  at  the  suit  of  Wit* 
liam  Burton,  gentleman,  of  a  plea  of  debt»  aa  the  sheriiF  of  Oxfordshire 
aforesaid  returned,  to  oux  justioea  at  Westmiaister  on  the  morrow  of  All 
Souls  then  next  ensuing,)  if  the  said  Charles  Long  may  be  found  in  youv 
*ZTiiLl  bailiwick ;  and  him  safely  keep,  so  that  you  may  ^have  his  body  before  ous 
justices  at  Westminster  from  the  day  of  St.  Kartin  in  fifteen  days,  to  do 
and  receive  what  our  court  shall  oonsider  concerning  him  in  this  beha]£ 
Witness,  Sir  John  Willes,  Knight,  at  Westminster,  the  sixth  day  of  No- 
vember, in  the  twentynunth  year  of  our  reign. 

SMiTi  ntarn.     By  virtue  of  this  writ  to  me  directed,  I  have  taken  the  body  of  the  witbin- 
Oipj  ooiyio.        named  Charies  Long ;  which  I  have  ready  at  the  day  and  place  within  con- 
tained, according  as  by  this  writ  it  is  commanded  me. 

Sect.  3.     'Bill  of  Middlesex,  and  Latitat  thereupon  in  the.  Court  os 

Kino's  Bench. 


BM  of  MMiiiMK  Middlesex,  >     The  Sheriff  is  commanded  that  he  take  Charles  Lons,  hkte 
lorcrMpMi.  tofgU,     j  of  Burford,  in  the  county  of  Oxford,  if  he  may  be  found  in  his 

bailiwick,  and  him  safely  keep,  so  tnat  he  may  have  his  body  before  the 
Lord  the  King  at  Westminster,  on  Wednesday  next  after  fifteen  days  of 
«i  dfa»  in  dsbt  Easter,  to  answer  William  Burton,  gentleman,  of  a  plea  of  trespass ;  [and 
ALSO  to  a  bill  of  the  said  William  against  the  aforesaia  ChM^,  for  two  mm 
dredpomidB  of  debt,  according  to  the  custom  of  the  court  of  the  said  Lord 
^e  King,  before  the  King  himself  to  be  exhibited;]  and  that  he  have  there 
tiien  this  precept. 

AkwurB  ratm.     The  within-named  Charles  Long  is  not  found  in  my  bailiwiok. 

Won  of  Anwntet. 

laUtmL  George  the  Second,  by  tho  grace  of  God,  of  Great  Britain,  France,  and 

Ireland  King,  Defender  of  the  Faith,  and  so  forth ;  to  the  sheriff  of  Berk* 
shire,  greeting.  Whereas  we  lately  commanded  our  sheriff  of  Middlesex 
that  he  should  take  Charles  Long,  late  of  Burford,  in  the  county  of  Oxford, 

«lCol0L  that  netloni  9  and  4  are  the  ataal  method  of  iMt)oeM  to  oompel  an  appearance  hi  the  aomif 
ef  Klnri  Bench  aad  Bseheqnar,  ha  whkih  the  practice  of  thoee  covrti  dbca  princtoaHy  diSbf  fram  that 
«f  tha  QDUt  oCCowwwiPleaiytha  anbaeqaant  alafM  of  prooeediiig  M«g  aaarlj  aUka  in  than  •]$» 
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1^  hu»  might  be  found  in  hio  bailiwick,  and  him  safely  keep,  so  that  he  might      No.  Ill 
be  before  us  at  Westminster,  at  a  certain  day  now  past,  to  answer  unto  Wil-       *»  y— ^ 
liam  Burton,  gentleman,  of  a  plea  of  trespass;  [and  also  to  a  bill  of  the  said  At  €Nam, 
William  against  the  aforesaid  Charles,  for  two  ibundred  pounds  of  debt,  ao- 
cording  to  the  custom  of  our  court,  before  us  to  be  exhibited ;]  and  our  said 
sherift*  of  MiddleseK  at  that  day  returned  to  us  that  the  aforesaid  Charles 
was  not  found  in  his  bailiwick ;  whereupon  on  the  behalf  of  the  aforesaid 
William,  in  our  court  before  us,  it  is  sufficiently  attested  that  the  aforesaid 
Charles  lurks  and  runs  about  in  your  county:  Therefors  we  command  you 
that  you  take  him,  if  he  may  be  found  in  *your  bailiwick,  and  him  safely      [^xis. 
keep,  so  that  you  may  have  his  body  before  us  at  Westminster  on  Tuesday 
ne^t  after  five  weeks  of  Easter,  to  answer  the  aforesaid  William  of  the  plea 
[and  bill]  aforesaid;  and  have  you  there  then  this  writ.     Witness,  Sir 
thidley  Ryder,  Knight,  at  Westminster,  the  eighteenth  day  of  April,  in  the 
twenty-eighth  year  of  our  reign. 

By  virtue  of  this  wnit  to  me  directed,  I  have  taken  the  body  of  the  within-  '^^!'|'|[!L. 
named  Charles  Long,  which  I  have  ready  at  the  day  and  place  within  con*  ^^  ""iw** 
<ained,  according  as  by  this  writ  it  is  coinmanded  me. 

Sect.  4.    Writ  of  Quo  Minus  in  the  Exchequer. 

George  the  Second,  by  the  grace  of  God,  of  Great  Britain,  France,  and 
Ireland  King,  Defender  of  the  Faith,  and  so  forth  ;  to  the  sheriff  of  Berk- 
shire, greeting.  We  command  you  that  you  omit  not  by  reason  of  any 
liberty  of  your  county,  but  that  you  enter  the  same,  and  take  Charles  Long, 
late  of  Burford,  in  the  county  of  Oxford,  gentleman,  wheresoever  he  shall 
be  found  in  your  bailiwick,  and  him  safely  keep,  so  that  you  may  have  his 
body  before  the  Barons  of  our  Exchequer  at  Westminster  on  the  morrow 
of  the  Holy  Trinity,  to  answer  William  Burton,  our  debtor  of  a  plea,  that 
he  render  to  him  two  hundred  pounds  which  he  owes  him  and  unjustly  de- 
tams,  whereby  he  is  the  less  able  to  satisfy  us  the  debts  which  he  owes  us 
at  our  said  Exchequer,  as  he  saith  that  he  can  reasonably  show  that  the 
same  he  ought  to  render:  and  have  you  there  this  writ.  Witness,  Sir 
Thomas  Parker,  Knight,  at  Westminster,  the  sixth  day  of  May,  in  the. 
twenty-eighth  year  of  our  reign. 

By  virtue  of  this  writ  to  me  directed,  I  have  taken  the  body  of  the  within-  SherUTi 
named  Charles  Lon^,  which  I  have  ready  before  the  barons  within  written,  ^^  **'*•« 
aoQording  as  within  it  is  commanded  me. 

8bct.  5.    Special  Bail,  on  the  Arrest  of  the  Defendant,  pursuant  to^he> 

Testatum  Capias,  in  page  xiv. 

Know  all  hen,  by  these  presents,  that  we,  Charles  Long,  of  Burford,  in  the  ^jj^*^  ^ 
qounty  of  Oxford,  gentleman,  Peter  Hamond,  of  Bix,  in  the  said  county,  ■"•"* 
yeoman,  and  Edward  Thomlinson,  of  Woodstock,  in  the  said  county,  inn- 
holder,  are  held  and  firmly  bound  to  Christopher  Jones,  esquire,  sheriff  of 
the  county  of  Berks,  in  four  hundred  pounds  of  lawful  money  of  Great 
Britain,  to  be  paid  to  the  said  sheriff,  or  his  certain  attorney,  executors,, 
administrators,  or  assigns ;  for  which  payment  well  and  truly  to  be  made 
we  bind  ourselves,  and  each  of  us  by  nims^f  *for  the  whole  and  in  gross, 
our  and  every  of  our  heirs,  executors,  and  administrators,  firmly  by  these 
presents,  sealed  with  our  seals.  Dated  the  fifteenth  day  of  May,  in  the 
twenty-eighth  year  of  the  rei^  of  our  sovereign  Lord  George  the  Second, 
by  the  grace  of  God  King  of  Great  Britain,  France,  and  Ireland,  Defender 
of  the  Faith,  and  so  forth,  and  in  the  year  of  our  Lord  one  thousand  seven 
hundred  and  fifty-five. 

The  condition  of  this  obligation  is  such,  that  if  the  above-bounden  Charles 
L<Mig  do  appear  before  the  justices  of  our  sovereign  Lord  the  King,  at  West- 
minster, on  the  morrow  of  the  Holy  Trinity,  to  answer  William  Burton, 
gentleman,  of  a  plea  of  debt  of  two  hundred  pounds,  then  this  obligation 
&«J1  be  void  ana  of  none  effect,  or  else  shall  be  and  remain  in  full  force 
Hi^d  virtue. 

Sealed  and  delivered,  being  first  duly        Charles  Lono. 
stamped,  in  the  presence  of  Peter  Hamond. 

Henrt  &BAW,        Edward  Thomlinson. 

T IMOTBT  G«I«'FITH. 
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No.  III.  You  Charles  Long  do  acknowledge  to  owe  unto  the  plaintiff  lour  hundred 

^-'  V  -"  pounds,  and  you  John  Rose  and  Peter  Hamond  do  sev^^llv  acknowledge 
blS°f?fore^^  to  owe  unto  the  same  person  the  sum  of  two  hundred  pounds  apiece,  to  be 
levied  upon  your  several  goods  and  chattels,  lands  and  tenements,  VFOir 
CONDITION  that,  if  the  defendant  be  condemned  in  the  action,  he  shall  pay 
the  condemnation,  or  render  himself  a  prisoner  in  the  Fleet  for  the  same ; 
and,  If  he  &il  so  to  do,  you  John  Bose  and  Peter  Hamond  do  undertake  to 
do  it  for  him. 

Trinity  Term,  28  Geo.  II. 

BerkSf   )    On  a  Testatum  Capioa  from  Oxfordshire  against  Charles  Long, 
to  wit,    j    late  of  Burford,  in  the  county  of  Oxford,  sentleman,  returnable 

on  the  morrow  of  the  Holy  Trinity,  at  the  suit  of  William  Burton,  of  a 

plea  of  debt  of  two  hundred  pounds : 

The  Bail  are,  John  Rose,  of  Witney,  in  the  county  of  Oxford,  esquire, 
Peter  Hamond,of  Bix,  in  the  said  county,  yeoman. 

Richard  Prick,  attorney  ) 
for  the  defendant,  j 

The  party  himself  in  400/. 
Each  of  the  bail  in  200/. 
Taken  and  acknowledged  the  twenty-eighth 
day  of  May,  in  the  year  of  our  Lord  one 
thousand  seven  hundred  and  fifty-five,  de 
bene  esse,  before  me, 

Robert  Grove, 
one  of  the  commissiouerb. 

*Sect.  6.    The  Record  as  removed  bit  Writ  of  Error. 

Mfiltotatror.  The  Lord  the  King  hath  given  in  charge  to  his  tnistv  and  beloved  Sir 
John  Willes,  Knight,  his  writ  closed  in  these  words : — GEORGE  the  8eoond» 
by  the  grace  of  €k>d,  of  Great  Britain,  France,  and  Ireland  King,  Defender 
of  the  Faith,  and  so  forth :  to  our  trusty  and  beloved  Sir  John  Willes, 
Elnight,  greeting.  Because  in  the  recorcl  and  process,  and  also  in  the 
giving  of  judgment  of  the  plaint,  which  was  in  our  court  before  you  and 
your  fellows,  our  justices  or  the  bench,  by  our  writ  between  William  Buxv 
ton,  gentleman,  and  Charles  Long,  late  of  Burford,  in  the  county  of  Oxford, 
ffentleman,  of  a  certain  debt  of  two  hundred  pounds,  which  the  said 
William  demands  of  the  said  Charles,  manifest  error  hath  intervened,  to 
the  igreat  damage  of  him  the  said  William,  as  we  from  his  complaint  are 
informed ;  we  being  willing  that  the  error,  if  any  there  be,  should  be  cor- 
rected in  due  manner,  ana  that  full  ajoil  speedy  justice  should  be  done  to 
the  parties  aforesaid  in  this  behalf,  do  command  you,  that  if  judgment 
thereof  be  given,  then  under  your  seal  you  do  distinctly  and  openly  send 
the  record  and  process  of  the  plaint  aforesaid,  with  all  things  concerning 
them,  and  this  writ ;  so  that  we  may  have  them  from  the  day  of  Easter  in 
fifteen  days,  wheresoever  we  shall  then  be  in  England ;  that  the  record  and 
process  aforesaid  being  inspected,  we  may  cause  to  be  done  thereupon,  for 
correcting  that  error,  what  of  right  and  according  to  the  law  and  custom  of 
our  realm  of  England  ought  to  be  done.  Witness  ourself  at  Westminster, 
the  twelfth  day  of  February,  in  the  twenty-ninth  year  of  our  reign. 

fllll•f^l■tto^■  n-    The  record  and  process  whereof  in  the  said  writ  mention  above  is  made, 
*''™'  follow  in  these  woixls,  to  wit : — 

tiM  neaid.        Pleas  at  Westminster  before  Sir  John  Willes,  Knight,  and  his  brethren, 

justices  of  the  bench  of  the  Lord  the  King  at  Westminster,  of  the  term 
of  the  Holy  Trinity,  in  the  twenty-eighth  year  of  the  rei^  of  the  Lord 
Georob  the  Second,  by  the  grace  of  God,  of  Great  Britain,  France,  and 
Ireland  King,  Defender  of  the  Faith,  &c. 

Writ  Oxon,   )    Charles  Long,  late  of  Burford,  in  the  county  aforesaid,  gentle- 

to  int.   j    man,  was  summoned  to  answer  William  Burton,  of  Tamton  in 
the  said  county,  gentleman,  of  a  plea  that  he  render  unto  him  two  hundred 
Oadaratioii,  or    pounds,  which  he  owes  him  and  uivjustly  detains,   [as  he  saith.J    And 
Dt,  on  a  bond  WHEREUPON  the  said  William,  by  Thomas  Gough,  his  attorney,  complainB, 
^xxii.l     that  whereas  on  the  first  day  oi  December,  in  the  year  of  oar  Lord  *one 
SS8 
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thousand  seyen  hundred  and  fifty-four,  at  Banbury  in  this  uounty,  the  s&ld  No.  III. 
Charies  by  his  writing  obligatory  did  acknowledge  himself  to  be  bound  to  *-  y— ^ 
the  said  William  in  the  said  sum  of  two  hundred  pounds  of  lawful  money 
of  Qreat  Britain,  to  be  paid  to  the  said  William  whenever  after  the  said 
Charles  should  be  thereto  required ;  nevertheless  the  said  Charles  (although 
often  required)  hath  not  paia  to  the  said  William  the  said  sum  of  two  hun- 
dred pounds,  nor  any  part  thereof,  but  hitherto  altogether  hath  refused, 
and  doth  still  refuse,  to  render  the  same ;  wherefore  he  saith  that  he  is  in- 
jured and  hath  damage  to  the  value  of  ten  pounds :  and  thereupon  he 


brings  suit,  [and  good  proof]     And  he  brings  here  into  court  the  writing  i¥Q/bi4n 
obligatory  aforesaid ;  which  testifies  the  debt  aforesaid  in  form  aforesaid ; 
the  date  whereof  is  the  day  and  year  before  mentioned.    And  the  afore- Defenoa^ 
said  Charles,  by  Richard   Price   his   attorney,  comes   and    defends   the 
force  and  injury  when  [and  where  it  shall  behoove  him,]  and  craves  oyer 
of  the  said  writing  obligatory,  and  it  is  read  unto  him  [in  the  form  afore- 
■aid :]  he  likewise  craves  oyer  of  the  condition  of  the  said  writing,  and  it  is  Oyer  pnjed  of 
read  unto  him  in  these  words :  *'  The  condition  of  this  obligation  is  such,  Stion^^to^ 
that  if  the  above-bound  en  Charles  Long,  his  heirs,  executors,  and  adminis-  perform  m 
trators  and  every  of  them,  shall  and  do  from  time  to  time,  and  at  all  ^"^td, 
times  hereafter,  well  and  truly  stand  to,  obey,  observe,  ftilfil,  and  keep  the 
award,  arbitrament,  order,  rule,  judgment,  final  end,  and  determination 
of  David  Stiles,  of  Woodstock,  in  the  said  county,  clerk,  and  Henry  Bacon, 
of  Woodstock  aforesaid,  gentleman,  (arbitrators  indifierently  nominated 
and  chosen  by  and  between  the  said  Charles  Long  and  the  above-named 
William  Burton,  to  arbitrate,  award,  order,  rule,  judge,  and  determine  of 
all  and  all  manner  of  actions,  cause  or  causes  of  action,  suits,  plaints, 
debts,  duties,  reckonings,  accounts,  controversies,  trespasses,  and  demands 
whatsoever  had,  moved,  or  depending,  or  which  might  have  been  had, 
moved,  or  depending,  by  and  between  the  said  parties,  for  any  matter, 
cause,  or  thing,  from  the  beginning  of  the  world  until  the  day  of  the  date 
hereof,)  which  the  said  arbitrators  shall  make  and  publish,  of  or  in  the 
premises,  in  writing  under  their  hands  and  seals,  or  otherwise  by  word  of 
mouth  in  the  presence  of  two  credible  witnesses,  on  or  before  the  first  day 
of  January  next  ensuing  the  date  hereof;-  then  this  obligation  to  be  void 
and  of  none  effect,  or  else  to  be  and  remain  in  full  force  and  virtue." 
Which  being  read  and  heard,  the  said  Charles  prays  leaye  to  imparl  therein  impuiAiiM. 
here  until  the  octave  of  the  Holy  Trinity ;  and  it  is  granted  unto  him. 
The  same  day  is  given  to  the  said  William  Burton,  here,  &o.  At  which  day,  OontinaMMeu 
to  wit,  on  the  octave  of  the  Holy  Trinity,  here  oome  as  well  the  said  William 
Burton  as  the  said  Charles  Long,  by  their  attorneys  aforesaid ;  and  here- 
upon the  said  William  sprays  that  the  said  Charles  may  answer  to  his  writ    [*zxiii. 
and  count  aforesaid.    Aiid  the  aforesaid  Charles  defends  the  force  and  in-  Plea:  Kotnoh 
jury,  when,  A^c,  and  saith  that  the  said  William  ought  not  to  have  or  ^'"^'^ 
maintain  his  said  action  asainst  him ;  because  he  saith,  that  the  said  David 
Stiles  and  Henry  Bacon,  the  arbitrators  belore  named  in  the  said  condition, 
did  not  make  any  such  award,  arbitrament,  order,  rule,  judgment,  final  end, 
or  determination,  of  or  in  the  premises  above  specified  in  the  said  condition, 
on  or  before  the  first  day  of  January,  in  the  condition  aforesaid  above  men- 
tioned, according  to  the  form  and  effect  of  the  said  condition :  and  this  he 
18  ready  to  verify.  Wherefore  he  prays  judgment,  whether  the  said  William 
ought  to  have  or  maintain  his  said  action  thereof  against  him  [and  that  he 
may  go  thereof  without  a  day  .J  And  the  aforesaid  William  saith  that  for  any  RepUcatfob,  m» 
thing  above  alleged  by  the  said  Charles  in  pleadings  he  ought  not  to  be  pre-  ^f^Jl'^** 
eluded  from  having  his  said  action  thereof  against  him ;  because  he  saith, 
that  after  the  making  of  the  said  writing  <n>liffatory,  and  before  the  said 
first  day  of  January,  to  wit,  on  the  twenty-sixth  day  of  December,  in  the 
year  aforesaid,  at  Banbury  aforesaid,  in  the  presence  of  two  credible  wit- 
nesses, namely,  John  Dew,  of  Chalbury,  in  the  county  aforesaid,   and 
Kichard  Morris,  of  Wytham,  in  the  county  of  Berks,  the  said  arbitrators 
undertook  the  charge  of  the  award,  arbitrament,  order,  rule,  judgment, 
final  end,  and  determination  aforesaid,  of  and  in  the  premises  specified  in 
the  condition  aforesaid;  and  then  and  there  made  and  published  their 
award  by  word  of  mouth  in  manner  and  form  following :  that  is  to  sav,  the 
said  arbitrators  did  award,  order,  and  adjudge  that  he  the  said  Charles 
Long  should  forthwith  pay  to  the  said  William  Barton  the  sum  of  seventy- 
five  pounds,  and  that  thereupon  all  differences  between  them  at  the  time 
of  the  mak^ne  the  said  writing  obligatory  should  finally  cease  tfnd  deter- 
mine.   An  .  the  «id  William  Airther  saith  that  although  he  afterwards,  to 
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N4r  ill.      wit,  on  the  sixtk  day  of  January,  in  the  year  of  our  Lord  one  thousojKi 
^-' »  "'      seven  hundred  and  fifty-five,  at  Banbury  aforesaid,  requested  the  said 
Charles  to  pay  to  him  tne  said  "William  the  said  seventy-five  pounds,  yei 
t^rwUdando.       /,by  protestation  that  the  said  Charles  hath  not  stood  to,  obeyeo,  observed 
xulfitled,  or  kept  any  part  of  the  said  award,  which  by  him  the  said  Charlee 
ought  to  have  been  stood  to,  obeyed,  observed,  fulfilled,  and  kept)  for 
further  plea  therein  he  saith,  that  the  said  Charles  the  said  seventy-five 
pounds  to  the  said  William  hath  not  hitherto  paid ;  and  this  he  is  ready  to 
verify.    Wherefore  he  prays  judgment,  and  his  debt  aforesaid,  together 
with  his  damages  occasioned  by  the  detention  of  the  said  debt,  to  be  ad- 
Dtmamr.  judged  unto  him,  &c.    And  the  aforesaid  Charles  saith,  that  l^e  plea  afore- 

said by  him  the  said  William  in  manner  and  form  aforesaid  above  in  his 
replication  pleaded,  and  the  matter  in  the  same  contained,  are  in  no  wi8» 
^zxiv.]     sumcient  in  *law  for  the  said  WiUiun  to  have  or  maintain  his  action  afore* 
said  thereupon  against  him  the  said  Charles;  to  which  the  said  Charles 
hath  no  necessity,  neither  is  he  obliged,  by  the  law  of  the  land,  in  any  man* 
ner  to  answer ;  and  this  he  is  reaay  to  verify.    Wherefore,  for  want  of  a 
sufficient  replication  in  this  behalf,  the  said  Charles,  as  aforesaid,  praya 
judgment,  and  that  the  aforesaid  William^  may  be  precluded  from  having 
his  action  aforesaid  thereupon  against  him,  &c.    And  the  said  Charles,  ao* 
Oweei  of  dittttp-  cording  to  the  form  of  the  statute  in  that  case  made  and  provided,  shows 
'^*  to  the  court  here  the  causes  of  demurrer  following,  to  wit:  that  it  doth  not 

appear,  by  the  replication  aforesaid,  that  the  said  arbitrators  made  the  same* 
award  in  the  presence  of  two  credible  witnesses  on  or  before  the  said  first 
da^  of  January,  as  they  ought  to  have  done,  according  to  the  form  and 
effect  of  the  condition  aforesaid ;  and  that  the  replication  aforesaid  is  un- 
Mate  iB  d»-  certain,  insufficient,  and  wants  form.  And  the  aforesaid  William  saith,  that 
the  plea  aforesaid  by  him  the  said  William  in  manner  and  form  aforesaid 
above  in  his  replication  pleaded,  and  the  matter  in  the  same  contained,  are 
good  and  sufficient  in  Jaw  for  the  said  William  to  have  and  maintain  the 
said  action  of  him  the  said  William  thereupon  against  the  said  Charlee ; 
which  said  plea,  and  the  matter  therein  contained,  the  said  William  ia 
ready  to  verify  and  prove  aa  the  court  shall  award :  and  because  the  afore* 
said  Charlea  hath  not  answered  to  that  plea,  nor  hath  he  hitherto  in  any 
manner  denied  the  same,  the  said  William  as  before  prays  judgment,  and 
his  debt  aforesaid,  together  with  his  damages  occasioned  by  the  detention 
of  that  debt,  to  be  adjudged  unto  him,  Jbc.  And  bscausb  the  justices  here 
will  advise  themselves  of  and  upon  the  premises  before  they  give  judgment 
thereupon,  a  day  is  thereupon  given  to  the  parties  aforesaid  here,  until  ther 
morrow  of  All  Souls,  to  hear  their  judgment  thereupon,  for  that  the  said 
justices  here  are  not  yet  advised  thereof.  At  which  day  here  come  as  well 
the  said  Charles  as  the  said  William,  by  their  said  attorneys ;  and  because 
the  said  justices  here  will  farther  advise  themselves  of  and  upon  the  pre- 
mises before  they  give  judgment  thereupon,  a  day  is  farther  given  to  the 
parties  aforesaid  here  until  the  octave  of  Saint  Hilary,  to  hear  their  judg« 
ment  thereupon,  for  that  the  said  justices  here  are  not  yet  advised  theredL 
At  which  day  here  come  as  well  the  said  William  Burton  as  the  said  Charlee 
opiBioiiortiM  Long,  by  their  said  attorneys.  WHSRsroai,  the  record  and  matters  afore* 
'"*'*  said  having  been  seen,  and  by  the  justices  here  fully  understood,  and  all 

and  singular  the  premises  bemg  examined,  and  mature  deliberation  being 
hcpdeation  la-  had  thereupon ;  for  that  it  seems  to  the  said  justices  here  that  the  said  plea 
OTfldant.  q£  ^^^  g^^  William  Burton  before  in  his  replication  pleaded,  and  the  mat^ 

ter  therein  contained,  are  not  sufficient  in  law  to  have  and  maintain  the 
^  1  ^^^^^^  of  ^^  aforesaid  William  against  the  aforesaid  Charles ;  thkrbforb  it 
Jndnm^  for  the  ^  CONSIDBBID,  that  the  aforessid  William  *take  nothing  by  his  writ  afore- 
dflfeSS^t  ^'  said,  but  that  he  and  his  pledges  of  prosecuting,  to  wit,  John  Doe  and 
£MawM  ^£<»-  Richard  Roe,  be  in  mercy  for  hia  fiilse  complaint ;  and  that  the  aforesaid 
^SiJSiaZ!'  CJharles  go  thereof  without  a  day,  &o^  And  it  is  farther  considered,  that 
the  aforesaid  Charles  do  recover  against  the  aforesaid  William  eleven  pounda 
Ootti.  and  seven  shillings^  for  his  costs  and  charges  by  him  about  his  defence  in 

this  behalf  sustained,  ac^udged  by  the  court  here  to  the  said  Charles  with 
his  consent,  according  to  the  form  of  the  statute  in  that  case  made  and  pro* 
Bwotioii.  vided :  and  that  the  aforesaid  Charles  may  have  execution  thereof,  ftc. 
c>«Mna  •mr  m-  AFTERWARDS,  to  wit,  on  Wednesday  next  after  fifteen  days  of  Easter  i» 
this  same  term,  before  the  Lord  the  King,  at  Westminster,  comes  the  afore* 
said  William  Burton,  by  Peter  Manwaring,  his  attorney,  and  saith,  that  in 
the  record  and  process  aforesaid,  and  also  in  the  givin||i  of  the  iudgment  im 
the  plaint  aforeBaid^  it  is  nunifestly  erred  in  this,  to  wit,  that  the  judgaaiU 
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aforesaid  was  ^ven  in  fon  i  aforesaid  for  the  said  Quurles  Long  agamst  tJbus     Xo.  Ill 
aforesaid  William  Burton,  where,  by  the  law  of  the  land,  judgment  should       ''  *  -^ 
have  been  given  for  the  stud  William  Burton  aeainst  the  said  Charles  Long ; 
and  this  he  is  ready  to  verify.    And  the  said  William  prays  the  writ  of  the  ^^it  of  tdn 
said  Lord  the  King,  to  warn  the  said  Charles  Lon^  to  be  before  the  said  Lord  ^rrank'  ^  ^'^^ 
the  King,  to  hear  the  record  and  process  aforesaid ;  and  it  is  granted  unto 
him;  by  which  the  sheritf  aforesaid  is  commanded  that  by  gooa  [and  lawful 
men  of  his  bailiwick]  he  cause  the  aforesaid  Charles  Long  to  know  that  he 
be  before  the  Lord  tne  King  from  the  day  of  Easter  in  five  weeks,  where- 
soever [he  shall  then  be  in  £Aglaiid,J  to  hear  the  record  and  process  afore- 
said, if  [it  shall  have  happened  that  in  the  same  any  error  shaJu  have  inter- 
vened ;J  and  further  [to  do  and  receive  what  the  court  of  the  Lo^rd  the  King 
shall  consider  in  this  behalf.]     The  same  day  is  given  to  the  aforesaid  Wil- 
liam Burton.    At  which  day  before  the  Lord  the  King,  at  Westminster,  ^>^^'"*v>^ 
comes  the  aforesaid  William  Burton,  by  his  attorney  lUbresaid;  and  the     "^"^ 
iherifif  returns,  that  by  virtue  of  the  writ  aforesaid  to  him  directed  he  had 
oaused  the  said  Charles  Long  to  know  that  he  be  before  the  Lord  the  Kina 
at  the  time  aforesaid  in  the  said  writ  contained,  by  John  Den  and  Richard 
Fen»  good,  Jbc,  as  by  the  same  writ  was  commanded  him;  which  said 
Charles  Long,  according  to  the  warning  given  him  in  this  behalf,  here 
Cometh  by  Thomas  Webb,  his  attorney.     Whbrbupon  the  said  William  SS"  '*^*^ 
taith,  that  in  the  record  and  process  aforesaid,  and  also  in  the  giving  of  the 
radgment  aforesaid,  it  is  manifestly  erred,  alleging  the  error  aforesaid  by 
him  in  the  form  aforesaid  alleged,  and  prays  that  the  judgment  aforesaid 
for  the  error  aforesaid,  and  othera,  in  the  record  and  process  aforesaid  being 
may  be  reversed,  annulled,  and  entirely  for  nothing  esteemed,  and  that  the 
said  Charles  *may  rejoin  to  the  errors  aforesaid,  and  that  the  court  of  tha    [*ZXVL 
said  Lord  the  Eling  here  may  proceed  to  the  examination  as  well  of  the 
record  and  process  aforesaid  as  of  the  matter  aforesaid  above  for  error 
assigned.     And  the  said  Charles  saith,  that  neither  in  the  record  and  B«i|oiiid0r.  in 
process  aforesaid,  nor  in  the  giving  of  the  judgment  aforesaid,  in  any  thing  ^^*^ *^ trratmtt 
IS  there  erred ;  and  he  prays  in  like  manner  that  the  court  of  the  said  Lord 
the  King  here  may  proceed  to  the  examination  as  well  of  the  record  and 
process  aforesaid  as  of  the  matters  aforesaid  above  for  error  assigned.    And  Ooatiiiiiuioa. 
BBGAUSK  the  court  of  the  Lord  the  King  here  is  not  yet  advised  what  judg- 
ment to  give  of  and  upon  the  premises,  a  day  is  thereof  given  to  the  parties 
aforesaid  until  the  morrow  of  the  Holy  Trinity,  before  Uie  Lord  the  King, 
wheresoever  he  shall  then  be  in  England,  to  hear  their  judgment  of  and 
upon  the  premises,  for  that  the  court  of  the  Lord  the  King  here  is  not  yet 
advised  thereof.    At  which  day  before  the  Lord  the  King,  at  Westminster, 
come  the  parties  aforesaid  by  their  attorneys  aforesaid.     Whereupon,  asQp^oBo'tte 
well  the  record  and  process  aforesaid,  and  the  judgment  thereupon  given,  ^"""^ 
as  the  matterd  aforesaid  by  the  said  William  above  for  error  assigned,  beins 
seen,  and  by  the  court  of  the  Lord  the  King  here  being  fully  understoocC 
and  mature  deliberation  being  thereupon  had,  for  that  it  appears  to  the 
court  of  the  Lord  the  King  here,  that  m  the  record  and  process  aforesaid, 
and  also  in  the  giving  of  the  judgment  aforesaid,  it  is  manifestly  erred, 
therefore  it  is  considered  that  the  judgment  aforesaid,  for  the  error  afore-  j^^SmrST  Wra?^ 
said,  and  others,  in  the  record  and  process  aforesaid,  be  reversed,  annulled,  reTened. 
and  entirely  for  nothing  esteemed ;  and  that  the  aforesaid  William  recover  Jja^gmuantfotiit 
agamst  the  aforesaid  Charles  his  debt  aforesaid,  and  also  fifty  pounds  for  his  p^*^™'* 
damages  which  he  hath  sustained,  as  well  on  occasion  of  the  detention  of 
the  said  debt,  as  for  his  costs  and  charges  unto  which  he  hath  been  putOotti. 
about  his  suit  in  this  behalf,  to  the  said  William  with  his  consent  by  the 
court  of  the  Lord  the  King  here  ac^udged.    And  the  said  Qiarles  in  mercy.  ^J^JP* 

Sect.  7.  Process  of  Execution. 

Qeorge  the  Second,  by  the  grace  of  God,  of  Great  Britain,  France,  and  ^Jj^^J^lfSi^ 
Ireland  King,  Defender  of  the  Faith,  and  so  forth,  to  the  sheriff  of  Oxford-  •»'»vnn«iffi««. 
shire,  greeting.    We  command  you  that  you  take  Charles  Long,  late  of  Bur- 
ford,  gentleman,  if  he  may  be  found  in  your  bailiwick,  and  him  safely  keep, 
so  that  you  may  have  his  oody  before  us  in  three  weeks  from  the  day  of  the 
Holy  Trinity,  wheresoever  we  shall  then  be  in  England,  to  satisfy  William 
Burton  for  two  hundred  pounds  debt,  which  the  said  William  Burton  hath 
lately  recovered  against  him  in  our  court  before  us,  and  also  fifty  pounds, 
which  were  ^adjudged  in  our  said  court  before  us  to  ^he  said  William   [^xzTii 
Burton  for  his  damages  which  he  hath  sustained,  as  well  by  occasion  of  the 
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detention  of  the  said  debt  as  for  his  costs  and  charges  to  which  he  hath  been 
put  about  his  suit  in  this  behalf,  whereof  the  said  Charles  Long  is  convicted, 
as  it  appears  to  us  of  record ;  and  have  ^ou  there  then  this  writ.  Witnsss 
Sir  Thomas  Denison,^  Knight,  at  Westminster,  the  nineteenth  day  of  June, 
in  the  twenty-ninth  year  of  our  reign. 

BteeriiTi  return.     By  virtue  of  this  writ  to  me  directed,  I  have  taken  the  body  of  the 
Ofi  cerput.       within-named  Charles  Ix>ng,  which  I  have  read^  before  the  Lord  the  King 
at  Westminster,  at  the  day  within  written,  as  within  it  is  commanded  me. 

Wirttor/«r<  G-ioRQS  the  Second,  by  the  grace  of  Gk)d,  of  Great  Britain,  France,  and 

^^  Ireland  King,  Defender  of  the  Faith,  and  so  forth,  to  the  sheriff  of  Oxford- 

shire, greeting.  Wb  command  you  that  of  the  goods  and  chattels  within 
your  traillwick  of  Charles  Long,  late  of  Burford,  gentleman,  you  cause  to  be 
made  two  hundred  pounds  debt,  which  William  Burton  lately  in  our  court 
before  us  at  Westminster  hath  recovered  against  him,  and  also  fifty  pounds, 
which  were  ac^udged  in  our  court  before  us  to  the  said  William  for  his 
damages  which  he  hath  sustained,  as  well  by  occasion  of  the  detention  of 
his  said  debt  as  for  his  costs  and  charges  to  which  he  hath  been  put  about 
his  suit  in  this  behalf,  whereof  the  said  Charles  Long  is  convicted,  as  it 
appears  to  us  of  record ;  and  have  that  money  before  us  in  three  week» 
from  the  day  of  the  Holy  Trinity,  wheresoever  we  shall  then  be  in  Ensland, 
to  render  to  the  said  William  of  his  debt  and  damages  aforesaid ;  ana  have 
there  then  this  writ.  Witness  Sir  Thomas  Denison,  Kniffht,  at  Westminster, 
the  nineteenth  day  of  June,  in  the  twenty-ninth  year  of  our  reign. 

By  virtue  of  this  writ  to  me  directed,  I  have  caused  to  be  made  of  the 

goods  and  chattels  of  the  within-written  Charles  Lon^  two  hundred  and 
fty  pounds,  which  I  have  ready  before  the  Ix>rd  the  Kmg  at  Westminster, 
at  the  day  within  written,  as  it  is  within  commanded  me. 

*1llw  ■nmfcr  psiniC  Jwtloe,  Uiere  being  no  riiWJiwHfwi  tiint 
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CHAPTBE  I. 
OF  THE  NATURE  OF  CRIMES,  AND  THEIR  PUNISHMENT. 

Wk  are  now  arrived  at  tlie  fourth  and  last  branch  of  these  commentaries ; 
*Thich  treats  of  public  wrongs,  or  crimes  and  misdemesnours.  For  we  may  re- 
member that,  in  the  beginning  of  the  preceding  bookX^)  wrongs  were  divided 
mtc«  two  species :  the  one  private,  and  the  other  public.  Private  wrongs^  which 
are  frequently  termed  civil  injuries,  were  the  subject  of  that  entire  book :  we 
are  now  therefore,  lastly,  to  proceed  to  the  consideration  of  public  wrongs,  or 
crimes  and  misdemesnours;  with  the  means  of  their  prevention  and  punishment. 
In  the  pursuit  of  which  subject  I  shall  consider,  in  the  first  place,  the  general 
nature  of  crimes  and  punishments;  secondly,  the  persons  capable  of  committing 
crimes;  thirdly,  their  several  degrees  of  ffuilt  as  principals,  or  accessaries; 
^fourthly,  the  several  species  of  crimes,  with  the  punishment  annexed  to  ^^ 
each  by  the  laws  of  England;  fifthly,  the  means  of  preventing  their  per-  •• 
petration ;  and,  sixthly,  the  method  of  inflicting  those  punishments  which  the 
J<iw  has  annexed  to  each  several  crime  and  misdemesnour. 

First,  as  to  the  general  nature  of  crimes,  and  their  punishment;  the  discus- 
sion and  admeasurement  of  which  forms  in  every  country  the  code  of  criminal 
^aw;  or,  as  it  is  more  usually  denominated  with  us  in  England,  the  doctrine  of 
the  pleas  of  the  crown;  so  called  because  the  king,  in  whom  centres  the  majesty 
of  the  whole  community,  is  supposed  by  the  law  to  be  the  person  injured  by 
every  infraction  of  the  public  rights  belonging  to  that  community,  and  is  there- 
fore in  all  cases  the  proper  prosecutor  for  every  public  offence.(6) 

The  knowledge  of  this  branch  of  jurisprudence,  which  teaches  the  nature,  ex- 
tent, and  decrees  of  ever^^  crime,  and  a(^usts  to  it  its  adequate  and  necessary 
penalty,  is  of  the  utmost  importance  to  every  individual  in  the  state.  For  (as 
a  very  great  master  of  the  crown-law(c)  has  observed  upon  a  similar  occasion) 
no  rank  or  elevation  in  life,  no  uprightness  of  heart,  no  prudence  or  circum- 
spection of  conduct,  should  tempt  a  man  to  conclude  that  he  may  not  at  some 
time  or  other  be  deeply  interested  in  these  researches.  The  infirmities  of  the 
best  among  us,  the  vices  and  ungovernable  passions  of  others,  the  instability  of 
aU  human  affairs,  and  the  numberless  unforeseen  events  which  the  compass  of 
a  day  may  bring  forth,  will  teach  us  (upon  a  moment's  reflection)  that  to  know 
with  precision  what  the  laws  of  our  country  have  forbidden,  and  the  deplorable 
consequences  to  which  a  wilful  disobedience  may  expose  us,  is  a  matter  of  uni- 
versal concern. 

(•)BookiiLoh  L  (»)  See  book  L  p.  908.  («)  Sir  MiehMl  IMer,  pnC  to  rap. 
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In  proportion  to  the  importance  of  the  criminal  law  onght  also  to  he  the  caro 
and  attention  of  the  legislature  in  properly  forming  and  enforcing  it.  It  should 
^Q-i    he  founded  upon  principles  tnat  are  permanent,  uniform,  *and  universal; 

•J  and  always  conformahie  to  the  dtctates  of  truth  and  justice,  the  feelings 
of  humanity,  and  the  indelible  rights  of  mankind :  though  it  sometimes  (pi*o- 
vided  there  be  no  transgression  of  these  external  boundaries)  may  be  modified, 
narrowed,  or  enlarged,  according  to  th«  local  or  occasional  necessities  of  the 
state  which  it  is  meant  to  goveipi.  And  yet,  either  from  a  want  of  attention  to 
these  principles  in  the  first  concoction  of  the  laws,  and  adopting  in  their  stead 
the  impetuous  diotates  of  avarice,  ambkion,  and  revenge;  from  retaining  the 
discordant  political  regulations,  which  successive  conquerors  or  factions  have 
established  in  the  various  revolutions  of  government ;  from  giving  a  lasting 
efficacy  to  sanctions  that  were  intended  to  be  temporary,  and  made  (as  lord 
Bacon  expresses  it)  merely  upon  the  spur  of  the  occasion;  or  fi*om,  lastly,  too 
hastily  employing  such  means  as  are  greatly  disproportionate  to  their  end,  in 
order  to  check  the  proffress  of  some  very  prevalent  offence :  from  some,  or  from 
all,  of  these  causes,  it  hath  happened  that  the  criminal  law  is  in  every  country 
of  Europe  more  rude  and  imperfect  than  the  civil.  I  shall  not  here  enter  into 
any  minute  inquiries  concerning  the  local  constitutions  of  other  nations;  the 
inhumanity  and  mistaken  policy  of  which  have  been  sufficiently  pointed  out  by 
ingenious  writers  of  their  own.(rf)  But  even  with  us  in  England,  where  our 
crown  law  is  with  justice  supposed  to  be  more  nearly  advanced  to  perfection ; 
where  crimes  are  more  accurately  defined,  and  penalties  less  uncertain  and  ar- 
^M-,    bitrary ;  where  all  our  accusations  are  public,  and  our  *trials  in  the  face 

^  of  the  world;  where  torture  is  unknown,  and  every  delinquent  is  judged 
by  such  of  his  equals  against  whom  he  can  form  no  exception  nor  even  a  per- 
sonal dislike; — even  here  we  shaU  occasionally  find  room  to  remark  some  par- 
ticulars that  seem  to  want  revision  and  amendment.  These  have  chiefly  arisen 
from  too  scrupulous  an  adherence  to  some  rules  of  the  antient  common  law, 
when  the  reasons  have  ceased  upon  which  those  rules  were  founded;  from  not 
repealing  such  of  the  old  penal  laws  as  are  either  obsolete  or  absurd ;  and  from 
too  little  care  and  attention  in  framing  and  passing  new  ones.  The  enacting 
of  penalties,  to  which  a  whole  nation  should  oe  subject,  ought  not  to  be  left  as 
a  matter  of  indifference  to  the  passions  or  interests  of  a  few,  who  upon  tempo- 
rary motives  may  prefer  or  support  such  a  bill;  but  be  calmly  ana  maturely 
considered  by  persons  who  know  what  provisions  the  laws  have  already  made 
to  remedy  the  mischief  complained  of,  who  can  from  experience  foresee  the 
probable  consequences  of  those  which  are  now  proposed,  and  who  will  judge 
without  passion  or  prejudice  how  adequate  they  are  to  the  evil.  It  is  never 
usual  «Q  the  house  of  peers  even  to  read  a  private  bill,  which  may  affect  the 
property  of  an  individual,  without  first  referring  it  to  some  of  the  learned  judges 
und  hearing  their  report  thereon. (€)  And  sure^  equal  precaution  is  necessary 
when  laws  are  to  be  established  which  may  affect  the  property,  the  liberty,  and 
perhaps  even  the  lives  of  thousands.  Had  such  a  reierence  taken  place,  it  is 
mipoflsible  that  in  the  eighteenth  century  it  could  ever  have  been  made  a  capital 
crime  to  break  down  (however  maliciously)  the  mound  of  a  fish-pond,  whereby 
any  fish  shall  escape;  or  to  cut  down  a  cheriy-tree  in  an  orchard.(/)*  Were 
even  a  committee  appointed  but  once  in  a  hundred  years  to  revise  the  criminal 
law,  it  could  not  have  continued  to  this  hour  a  felony,  without  benefit  of  clergy, 
to  be  seen  for  one  month  in  the  company  of  persons  who  call  themselves,  or  are 
called,  Egyptians.(^)' 

(')  Bnitm  Montesqnleii,  marquis  Baoearla,  ke.  (/)  Stat  9  Oea  I.  c.  21   tl  Geo.  TI.  e.  42. 

'(•)  See  book  iL  page  3tt.  («)  Slat.  6  Elis.  e.  90. 

— ^-^^^—  .       ■       -  ■■  .  -      .  -, .  —     -.  — ^ — 

'  The  two  acts  inflicting  this  severe  punishment  are  repealed,  as  iar  as  regards  ibm 
benefit  of  clergy,  b^  4  Geo.  IV.  c.  54,  {{  I  k2;  and  the  offender  or  offenders,  together 
with  their  accessaries,  are  liable,  at  the  discrelion  of  the  court,  to  be  transported  or  im- 
prisoned. And  see  still  more  recent  enactments  with  respect  to  these  oflences.  in  7  &  8 
^eo.  IV.  c.  30,  {{  15,  19,  20.— Chitt^ 

'  The  5  Eliz.  c  20,  which  introduced  this  ermine  and  its  severe  puniabmait,  is  repealed 
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It  ia  true  that  these  outrageonfl  penalties,  being  BeMom  or  ner^  inflicted,  are 
hardly  known  to  be  law^by  the  public;  '''bat  that  rath^  aggravates  the  p^g 
mischief,  by  laying  a  snare  ibr  tne  unwary.  Yet  they  cannot  but  occur  ■- 
to  the  observation  of  any  one  who  hath  undertaken  the  task  of  examining  the 
l^eat  outlines  of  the  English  law^  and  tracing  them  up  to  their  principles;  and 
it  is  the  duty  of  such  a  one  to  hint  them  with  decency  to  those  whose  abilities 
und  stations  enable  them  to  apply  the  remedy.'  Having  therefore  premised 
this  apology  for  some  of  the  ensuing  remarks,  which  mi^t  otiberwise  seem  to 
savour  of  arrogance,  I  proceed  now  to  consider  (in  the  first  place)  the  general 
nature  of  crimes. 

I.  A  crime  or  misdemeanour  is  an  act  committed  or  omitted,  in  violation  of 
a  public  law  either  forbidding  or  commanding  it.  This  general  definition  com- 
prehends both  crimes  and  misdemeanours,  which,  properly  speaking,  are  mere 
synonymous  terms;  though,  in  common  usage,  the  word  ^< crimes"  is  made  to 
denote  such  offences  as  axe  of  a  deeper  and  more  atrocious  dye;  while  smaller 
faults,  and  omissions  of  less  consequence,  are  comprised  under  the  gentler  names 
of  "misdemeanours''  only.*  • 

The  distinction  of  public  wrongs  from  private,  of  crimes  and  misdemeanours  ^ 
from  civil  injuries,  seems  principally  to  consist  in  this :  that  private  wrongs,  or 
civil  injuries,  are  an  infringement  or  privation  of  the  civil  rights  which  belong 
to  individuals,  considered  merely  as  individuals ;  public  wrongs,  or  crimes  and 
misdemeanours,  are  a  breach  and  violation  of  the  public  rights  and  duties  due 
to  the  whole  community,  considered  as  a  community,  in  its  social  aggregate  ca- 
pacity. As,  if  I  detain  a  field  from  another  man,  to  which  the  law  has  given 
nim  a  right,  this  is  a  civil  injuiy,  and  not  a  crime;  for  here  only  the  ri^ht  of  an 
individual  is  concerned,  and  it  is  immaterial  to  the  public  which  of  us  is  in  pos-  ^ 
session  of  the  land :  but  treason,  nu^fidttr,  and  robbery  are  properly  ranked  / 
among  crimes ;  since,  besidesthe  injury  done  to  individuals,  they  strike  at  the  \ 
very  being  of  society,  which  cannot  possibly  subsist  where  actions  of  this  sort 
are  suffered  to  escape  with  impunity.^ 

by  the  23  Geo.  III.  c.  51.  Also  the  1  &  2  Ph.  A;  M.  c.  4,  as  &r  as  it  made  it  a  capital  felony 
for  gypsies  to  remain  one  month  in  England,  is  repealed  by  1  Geo.  IV.  c.  116. — Cbittt. 
'  This  hint  was,  however,  taken  but  tardily,  and  the  duty  of  reforming  our  criminal 
code  was  left  unperformed  until  very  recently.  In  spite  of  the  striking  expostulation  of 
our  commentator,  and  the  repeated  exposure  hj  other  great  and  ffood  men  of  the  ixjus- 
tice,  the  inconsistency  and  inefficiency  of  this  branch  of  our  Taw,  one-fourth  of  the 
present  century  was  suffered  to  expire  without  any  important  or  uniform  amelioration 
of  its  enactments.  The  subject  has,  however,  recently  received  the  attention  which  it  od 
seriously  demanded;  and  it  is  only  due  to  a  late  eminent  statesman  to  say  that,  althou£>h 
others  had  previously  pointed  out  the  defects  of  the  criminal  code,  to  him  the  merit  is 
to  be  given  of  first  bringing  the  power  and  advantages  of  office  to  remedy  them.  Tlie 
work  thus  commenced  has  oeen  carried  on  by  others. — Stkwart. 

*  In  the  English  law  miademeanour  is  generally  used  in  contradistinction  to  fdony^  asd 
mifidemeanours  comprehend  all  indictable  offences  which  do  not  amount  to  felony,  as  per- 
jury, battery,  libels,  conspiracies,  attempts  and  solicitations  to  commit  felonies,  4sc.^^ 
Christian. 

*  The  distinction  between  public  crimes  and  private  ii^nries  seems  entirely  to  be  created 
by  positive  laws,  and  is  referable  only  to  civil  institutions.'  Every  violation  of  a  moral 
law  or  natural  obligation  is  an  iniury  for  which  the  offender  ought  to  make  retribution 
to  the  individuals  who  imm^iately  suffer  Arom  it ;  and  it  is  also  a  crime  for  which  he 
ought  to  be  punished  to  that  extent  which  would  deter  both  him  and  others  ^m  a  re- 
petition of  the  offence.  In  positive  laws  those  acts  are  denominated  injuries  for  which 
the  legislature  has  provided  only  retribution  or  a  compensation  in  damages ;  but  when, 
ttom.  experience,  it  is  discovered  that  this  is  not  sufficient  to  restrain  within  moderate 
bounds  certain  classes  of  injuries,  it  then  becomes  necessary  for  the  legislative  power  to 
raise  them  into  crimes  and  to  endeavour  to  repress  them  by  the  terror  of  punishment, 
or  the  sword  of  the  public  magistrate.  The  word  '*  crime"  has  no  technical  meaning  in  the 
faw  of  England.  It  seems,  when  it  has  a  reference  to  positive  law,  to  comprehend  those 
acts  which  subject  the  offender  to  punishment.  When  the  words  high  Crimea  and  miade- 
metmoiura  are  used  in  prosecutions  l^  impeachment,  the  words  high  Crimea  have  no  definite 
signification,  but  are  used  merely  to  give  greater  solemnity  to  the  charge.  When  the 
word  crime  is  used  with  a  reference  to  mor^  law,  it  implies  every  deviation  from  moml 
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In  all  cases  the  crime  inclades  an  injury:  every  public  o£Pence  is  also  a  pri- 
vate wrong,  and  somewhat  more;  it  affects  the  individual,  and  it  likewise  affects 
^Q^    the  community.    *Thus,  treason  in  imagining  the  king's  death  involves 

•'  in  it  conspiracy  a^inst  an  individual,  which  is  also  a  civil  injury;  but,  as 
this  species  of  treason,  m  its  consequences,  principally  tends  to  the  dissolution 
of  government,  and  the  destruction  thereby  of  the  order  and  peace  of  society, 
this  denominates  it  a  crime  of  the  highest  magnitude.  Murder  is  an  injury  to 
the  life  of  an  individual ;  but  the  law  of  society  considers  principally  the  loss 
which  the  state  sustains  by  being  deprived  of  a  member,  and  the  pernicious 
example  thereby  set  for  others  to  do  the  like.  Eobbery  may  be  considered  in 
the  same  view :  it  is  an  injury  to  private  property ;  but,  were  that  all,  a  civil 
satisfaction  in  damages  might  atone  for  it ;  the  public  mischief  is  the  thing  for 
the  prevention  of  wmch  our  laws  have  made  it  a  capital  offence.  In  these  gross 
and  atrocious  injuries  the  private  wrong  is  swallowed  up  in  the  public:  we 
seldom  hear  any  mention  made  of  satisfaction  to  the  individual,  the  satisfaction 
to  the  community  being  so  very  great.  And,  indeed,  as  the  public  crime  is  not 
otherwise  avenged  than  by  forj(eiture  of  life  and  property,  it  is  impossible  after- 
wards to  make  any  reparation  for  the  private  wrong,  which  can  only  be  had 
from  the  body  or  ffoods  of  the  ag^essor.*  But  there  are  crimes  of  an  inferior 
nature,  in  which  the  public  punishment  is  not  so  severe  but  it  affords  room  for 
a  private  compensation  also ;  and  herein  the  distinction  of  crimes  from  civil 
injuries  is  very  apparent.  For  instance :  in  the  case  of  battery,  or  beating 
another^  the  a^^essor  may  be  indicted  for  this  at  the  suit  of  the  king,  for  dis- 
turbing the  public  peace,  and  be  punished  criminally  by  fine  and  imprisonment; 
and  the  party  beaten  mav  also  have  his  private  remedy  by  action  of  trespass 
for  the  injury  which  he  in  particular  sustains,  and  recover  a  civil  satisfaction 
in  damages.'    So,  also,  in  case  of  a  public  nuisance,  as  digging  a  ditch  across  a 

rectitude.  Hence  we  say  it  is  a  crime  to  refuse  the  payment  of  a  just  debt ;  it  is  a  mm« 
wilfully  to  do  an  ii^jury  to  another's  person  or  property  without  making  him  a  satisfac- 
tion. To  destroy  another's  property  wilfully,  without  making  the  owner  a  oompensation, 
is  in  all  cases  a  worse  crime  in  reason  than  theft;  because  the  individual  deprived  of  his 
property  suffers  precisely  the  same  injury,  aud  the  public  loses  the  benefit  of  that  pro- 
perty, which  contributes  to  the  support  of  no  one ;  and  he  who  does  the  injury  has  not 
the  temptation  of  him  who  steals  to  supply  his  wants.  In  the  case  of  those  actionj 
which  are  only  civil  injuries,  and  to  which  no  legal  punishment  is  annexed,  the  law  has 
supposed  that  retribution  will  be  sufficient  to  deter  the  commission  of  them.  But  the 
wilml  and  malicious  destruction  of  another's  property  by  fire  in  many  cases  is  punished 
with  death ;  so  also  is  the  malicious  killing  and  maiming  of  another's  cattle :  yet  these 
detestable  and  diabolical  acts  were  not  crimes  by  the  common  law  of  England ;  but  ex 
perience  discovered  the  necessitar  of  rendering  them  subject  to  public  and  severo 
punishment.  Yet  to  set  fire  to  a  field  of  ripe  standing  com  is  still  only  a  private  iivjury, 
though  this  is  an  act  which  strikes  at  the  very  being  of  society,  but  the  legislature  have  not  yet 
found  it  necessary  to  repress  it  by  the  terror  of  penal  laws. — Christian. 

The  9  Geo.  I.  c.  22,  relating  to  killing  and  maiming  cattle,  is  repealed  by  4  Qeo.  IV.  c. 
54,  by  which  the  punishment  of  that  offence  is  altered  to  transportation  or  imprison- 
ment,  and  the  necessity  of  proving  malice  against  the  owner  is  removed. — Chitty. 

*  The  civU  right  to  sue  for  the  iivjury  the  party  has  received  in  a  case  of  felony  is  not 
in  general  merged  or  destroyed,  but  only  suspetided  until  he  has  performed  his  duty  to 
society  by  an  endeavour  to  bring  the  offender  to  justice:  and  after  the  party  on  whom 
suspicion  was  fixed  has  been  convicted  or  acquitted,  without  collusion,  the  prosecutor 
may  support  an  action  for  the  same  cause  as  that  on  which  the  criminal  prosecution 
was  founded.  Styles,  346.  12  East,  409.  Rep.  T.  Hardw.  350.  17  Yes.  329.  No  action 
can  be  brought,  or  bill  in  equity  filed,  in  relation  to  a  felony,  until  the  offender  has  been 
duly  tried  for  the  offence,  (id.  ibid.,)  or  that  every  exertion  has  been  made  to  bring  him 
to  justice. — Chitty. 

*  The  court  of  Common  Pleas  will  not  compel  a  party  who  has  proceeded  both  by 
indictment  and  action  for  the  same  aosault  to  make  his  election  upon  which  he  will  rely, 
(Jones  vs.  Gay,  1  Bos.  A  Pul.  191 ;)  and,  though  it  was  formerly  held  that,  in  general,  if 
the  party  moved  for  a  criminiJ  information  he  must  abandon  any  action,  that  doctrine 
seems  to  have  been  broken  in  upon  by  a  very  recent  case  in  the  court  of  King's  Bench^ 
(Caddy  tw.  Barlow,  1  Man.  &  Ryl.  275,)  where  it  was  held,  in  an  action  by  A.  for 
the  malicious  prosecution  by  C.  of  an  indictment  against  A.  and  B.,  that  a  rule  for  a 
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highway:  this  is  punishable  by  indictment  as  a  common  ofienje  to  the  whole 
kingdom  and  all  his  majesty's  subjects;  but  if  any  individual  sustains  any  special 
'^'damage  thereby,  as  laming  his  horse,  breaking  his  carriage,  or  the  like,    ^^^ 
the  offender  may  be  compelled  to  make  ample  satisfaction,  as  well  for  tlie    ^ 
private  injury  as  for  the  public  wrong. 

Upon  tne  whole,  we  may  observe  that,  in  taking  cognizance  of  all  wrongs  or 
anlawM  acts,  the  law  has  a  double  view,  viz. :  not  only  to  redress  the  party 
injured  by  either  restoring  to  him  his  right,  if  possible,  or  by  giving  him  an 
equivalent,  the  manner  of  doing  which  was  the  object  of  our  inquiries  in  the 
preceding  book  of  these  commentaries,  but  also  to  secure  to  the  public  the 
benefit  of  society,  by  preventing  or  punishing  every  breach  and  violation  of 
those  laws  which  the  sovereign  power  has,  thought  proper  to  establish  for  the 
govei^ment  and  tranquillity  of  the  whole.  What  those  oreaches  are,  and  how 
prevented  or  punished,  are  to  be  considered  in  the  present  book. 

II.  The  nature  of  crimen  and  misdemeanours  in  general  bein^  thus  ascertained 
and  distinguished,  I  proceed,  in  the  nezt  place,  to  consider  the  general  nature 
of  punishmetUSf  which  are  evils  or  inconveniences  consequent  upon  crimes  and 
misdemeanours;  being  devised,  denounced,  and  inflicted,  by  human  laws,  in 
consequence  of  disobedience  or  misbehaviour  in  those  to  regalate  wht>Re  conduct 
such  laws  were  respectively  made.  And  herein  we  will  briefly  consider  the 
pcnver,  the  end,  and  the  measure,  of  human  punishment. 

1.  As  to  the  power  of  human  punishment,  or  the  right  of  the  temporal  legis- 
lator to  inflict  discretionary  penalties  for  crimes  and  misdemeanours.(A)  It  is 
clear  that  the  right  of  punishing  crimes  against  the  law  of  nature,  as  murder, 
and  the  like,  is,  in  a  state  of  mere  nature,  vested  in  every  individual.  For  it 
must  be  vested  in  somebody;  otherwise  the  laws  of  nature  would  be' vain  and 
fruitless,  if  none  were  empowered  to  put  them  in  execution :  and,  if  that  power 
is  vested  in  any  one,  it  must  also  be  vested  in  all  mankind,  '''since  all  are  ^^^ 
by-nature  equal.  Whereof  the  flrst  murderer,  Cain,  was  so  sensible,  that  ^ 
we  find  him(i)  expressing  his  apprehensions  that  whhever  should  find  him  would 
slay  him.  In  a  state  of  society  this  right  is  transferred  from  individuals  to  the 
sovereign  power;  whereby  men  are  prevented  from  being  judges  in  their  own 
causes,  which  is  one  of  the  evils  that  civil  government  was  intended  to  remedy. 
Whatever  power,  therefore,  individuals  had  of  punishing  ofiBuces  against  the 
law  of  nature,  that  is  now  vested  in  the  magistrate  alone,  who  bears  the  sword 
of  justice  by  the  consent  of  the  whole  community.  And  to  this  precedent 
natural  power  of  individuals  must  be  referred  that  right,  which-  some  have 
argued  to  belong  to  every  state,  (though,  in  fact,  never  exercised  by  any,)  of 
punishing  not  only  their  own  subjects,  but  also  foreign  ambassadors,  even  with 
death  itself,  in  case  they  have  offended,  not  indeed  against  the  municipal  laws 
of  the  countrv,  but  against  the  divine  laws  of  nature,  and  become  liable  thereby 
to  forfeit  their  lives  lor  their  guilt.(A:) 

As  to  offences  merely  against  the  laws  of  society,  which  are  only  mala  pro- 
hibita,  and  not  mala  in  se^  the  temporal  magistrate  is  also  empowered  to  inflict 
coercive  penalties  for  such  transmissions,  and  this  by  the  consent  of  individuals 
who,  in  forming  societies,  did  either  tacitly  or  expressly  invest  the  sovereign 
power  with  the  right  of  making  laws,  and  of  enforcing  obe^ence  to  them  when 
made  by  exercising,  upon  their  non-observance,  severities  adequate  to  the  evil 
The  lawfulness,  therefore,  of  punishing  such  criminals,  is  founded  upon  this 
principle,  that  the  law  by  which  they  suffer  was  made  by  their  own  consent : 
it  is  a  part  of  the  original  contract  into  which  they  entered  when  first  they  en- 
gaged in  society;  it  was  calculated  for,  and  has  long  contributed  to,  their  own 
security. 

This  right,  therefore,  being  thus  conferred  by  universal  consent,  gives  to  the 
state  exactly  the  same  power,  and  no  more,  over  all  its  members,  as  each  indi 

m  8m  Orothu,  d»j,  6.  <<  j>.  2.  2,  c.  90.    Pnffsfodorf;  L.  of  (0  Gen.  !t.  14. 

Hat.  *  N.  b.  8,  e.  8.  (*)  8m  book  L  p.  254. 

criminal  information  obtained  by  A.,  and  made  absolute,  was  no  bar  to  Ihe  action.    See 
also  the  note  to  that  case,  id.  278. — Chittt. 
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«Q^  vidnal  member  bad  naturally  over  bimself  or  otbers  wbicb  has  *ocea- 
J  sioned  some  to  doubt  bow  far  a  human  legislature  ought  to  inflict  oapitai 
punishments  for  positive  offences,— offences  against  the  municipal  law  only,  and 
not  against  the  law  of  nature, — since  no  individual  has,  naturally,  a  power  of 
inflicting  death  npou  himself  or  others  for  actions  in  themselves  indifferent. 
With  regard  to  offences  mala  in  se,  capital  punishments  are  in  some  instances 
inflicted  by  the  immediate  command  of  God  himself  to  all  mankind ;  as  in  the 
case  of  murder,  by  the  precept  delivered  to  Noahj  their  common  ancestor  and 
representative,  "  whoso  sheddeth  man's  blood,  by  man  shall  his  blood  be  shed."(r) 
In  other  instances  they  are  inflicted  after  the  example  of  the  Creator  in  his  posi 
tive  code  of  laws  for  the  regulation  of  the  Jewish  republic;  as  in  the  case  of  the 
crime  against  nature.  But  they  are  sometimes  inflicted  without  such  express 
warrant  or  example,  at  the  will  and  discretion  of  the  human  legislature;  as  for 
forgery,  for  theft,  and  sometimes  for  offences  of  a  lighter  kind.  Of  these  we 
are  principally  to  speak,  as  these  crimes  are  none  of  them  offences  against 
natural,  but  only  against  social  rights,  not  even  theft  itself,  unless  it  be  aceom* 
panied  with  violence  to  one's  house  or  person;  all  others  being  an  infringement 
of  that  right  of  property  which,  as  we  have  formerly  seen,(m)  owes  its  origin 
not  to  the  law  of  nature,  but  merely  to  civil  society.* 

The  practice  of  inflicting  capital  punishments,  for  offences  of  human  institu- 
tion, is  thus  justified  by  that  great  and  good  man,  Sir  Matthew  Hale:(n) 
"  When  offences  grow  enormous,  frequent,  and  dangerous  to  a  kingdom  or  state, 
destructive  or  highly  pernicious  to  civil  societies,  and  to  the  great  insecurity 
and  danger  of  the  kingdom  or  its  inhabitants,  severe  punishment,  and  even 
death  itself,  is  necessary  to  be  annexed  to  laws  in  many  oases  by  the  prudence 
of  lawgivers."  It  is  therefore  the  enormity  or  dangerous'  tendency  of  the 
crime  that  alone  can  warrant  any  earthly  legislature  m  putting  him  to  dealii 
*101  ^^^^  commits  it.  '''It  is  not  its  frequency  only,  or  the  difllculty  of  other* 
^  wise  preventing  it,  that  will  excuse  our  attempting  to  prevent  it  by  a 
wanton  effusion  of  human  blood.  For  though  the  end  of  punishment  is  to 
deter  men  from  offending,  it  never  can  follow  from  thence  that  it  is  lawful  to 
deter  them  at  any  rate  and  by  any  means;  since  there  may  be  unlawful  methods 
of  enforcing  obedience  even  to  the  justest  laws.  Every  humane  legislator  will 
he  therefore  extremely  cautious  of  establishing  laws  that  inflict  the  penalty  of 
death,  especially  for  slight  offences  or  such  as  are  merely  positive.  He  will 
expect  a  better  reason  lor  his  so  doing  than  that  loose  one  which  generally  is 
given, — ^that  it  is  found  by  former  experience  that  no  lighter  penalty  will  be 
effectual.  For  is  it  found  upon  further  experience  that  capital  punishments  are 
more  effectual?  Was  the  vast  territory  of  all  the.Eussias  worse  regulated 
under  the  late  empress  Elizabeth  than  under  her  more  sanguinary  predecessors  ? 
Is  it  now,  under  Catherine  III.,  less  civilized,  less  social,  less  secure  ?  And  yet 
we  are  assured,  that  neither  of  these  illustrious  princesses  have,  throughout 
their  whole  administration,  inflicted  the  penalty  of  death ;  and  the  latter  has, 
upon  full  persuasion  of  its  being  useless,  nay,  even  pernicious,  given  orders  for 
abolishing  it  entirely  throughout  her  extensive  dominions.(o)  But,  indeed, 
were  capital  punishments  proved  by  experience  to  be  a  sure  and  ef^etual 
remedy,  that  would  not  prove  the  necessity  (upon  which  the  justice  and  pro* 

friety  depend)  of  inflicting  them  upon  all  occasions  when  other  expedients  fail, 
fear  this  reasoning  would  extend  a  great  deal  too  far.    For  instance,  the 

C)  Gen.  Ix.  6.  (•)  Grnnd  ItutmctioDi  for  frnmlng  a  new  eode  of  liwa  Ihv 

(•) Book  ltd.  the  Kuaaian empira, { 2ia 

(»)  1  Hal.  P.  C.  18. 


*  It  is  strange  that  the  learned  judge's  conclusion — ^viz.,  that  th^t  Uself  is  not  cm  c^ 
0gatMt  natural  rtj^rA^*— did  not  lead  him  to  suspect  the  fallacy  of  the  position  that  the  right 
qf  property  owea  Us  origin  not  to  the  law  qfnaturef  but  merely  to  civil  sockiy,  which  he  has  ala0 
advanced  in  a  former  book,  (2  book,  p.  11,)  and  which  I  have  there  presumed  to  contro- 
vert. If  theft  be  not  a  violation  of  the  law  of  nature  and  reason,  it  would  follow  that 
there  is  no  moral  turpitude  in  dishonesty.  "  Non  igibtr  magis  est  contra  nctxram  'norhus  out 
fge^tas  out  quid  kujusmodi  quam  detraetio  out  appetiiio  flf-"  .'." — Oic.  Hum  shaU  twt  steal  is 
tainly  one  of  the  first  precepts  both  of  nature  and  religion. — CHmisriAN. 
8SS 
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damage  done  to  our  public  roads  by  loaded  wagons  is  universally  allowed,  and 
many  laws  have  been  made  to  prevent  it;  none  of  which  have  hitherto  proved 
effectual.  But  it  does  not  therefore  follow  that  it  would  be  just  for  the  legis- 
lature to  inflict  death  upon  every  obstinate  carrier  who  defeats  or  eludes  the 
provision  of  former  statutes.  Where  the  evil  to  be  prevented  is  not  adequate 
to  the  violence  of  the  preventive,  a  sovereign  that  thinks  seriously  can  never 
justify  such  a  law  to  the  dictates  of  ^conscience  and  humanity.  To  shed  p^-ii 
the  blood  of  our  fellow-creature  is  a  matter  that  requires  the  ^eatest  de-  '• 
liberation  and  the  fullest  conviction  of  our  own  authority:  for  life  is  the  immediate 
gift  of  Grod  to  man ;  which  neither  he  can  resign,  nor  can  it  be  taken  from  him, 
unless  by  the  command  or  permission  of  Him  who  gave  it ;  either  expressly  re- 
vealed, or  collected  fbom  the  laws  of  nature  or  society  by  clear  and  udisputable 
demonstration. 

I  would  not  be  understood  to  deny  the  right  of  the  legislature  in  any  country 
to  enforce  its  own  laws  by  the  death  of  the  transgressor,  though  persons  of 
some  abilities  have  doubted  it )  but  only  to  suggest  a  few  hints  for  the  consider- 
ation of  such  as  are,  or  may  hereafter  become,  legislators.  When  a  question 
arises,  whether  death  may  be  lawfully  inflicted  for  this  or  that  transgression, 
the  wisdom  of  the  laws  must  decide  it ;  and  to  this  public  judgment  or  decision 
all  private  judgments  must  submit ;  else  there  is  an  end  of  the  first  principle 
of  all  society  and  government.  The  guilt  of  blood,  if  any,  must  lie  at  their 
doors  who  misinterpret  the  extent  oi  their  warrant,  and  not  at  the  doors 
of  the  subject,  who  is  bound  to  receive  the  interpretations  that  are  given  by 
the  sovereign  power. 

2.  As  to  the  end  or  final  cause  of  human  punishments.  This  is  not  by  way 
of  atonement  or  expiation  for  the  crime  committed )  for  that  must  be  left  to 
the  just  determination  of  the  Supreme  Being;  but  as  a  precaution  against 
fhture  offences  of  the  same  kind.  This  is  effected  three  ways  :  either  by  the 
amendment  of  the  offender  himself;  for  which  purpose  all  corporal  punish- 
ments, fines,  and  temporary  exile  or  imprisonment  are  inflicted ;  or  by  deter- 
ring olhers  bv  the  dread  of  his  example  from  offending  in  the  like  waj,  "trf 
poena  (as  Tully(/7)  expresses  it)  ad  paucos,  metus  ad  omnes  perveniat;"  which 
gives  rise  to  all  ignominious. punishments,  and  to  such  executions  of  justice  as 
are  open  and  public:  *or,  lastly,  by  depriving  the  party  injuring  of  the  p^^o 
power  to  do  future  mischief;  which  is  effected  by  either  putting  him  to  •■ 
death,  or  condemning  him  to  pei'petual  confinement,  slavery,  or  exile.  The 
same  one  end  of  preventing  future  crimes  is  endeavoured  to  be  answered  by 
each  of  these  three  species  of  punishment.  The  public  gains  equal  security, 
whether  Ihe  offender  himself  be  amended  by  wholesome  correction,  or  whether 
he  be  disabled  from  doing  any  further  harm ;  and  if  the  penalty  fails  of  both 
these  effects,  as  it  may  do,  still,  the  terror  of  his  example  remains  as  a  warning 
to  other  citizens.  The  method,  however,  of  inflicting  punishment  ought  always 
to  be  proportioned  to  the  particular  purpose  it  is  meant  to  serve,  and  by  no 
means  to  exceed  it :  therefore  the  pains  of  death,  and  perpetual  disability  by 
exile,  slavery,  or  imprisonment,  ought  never  to  be  inflicted  but  when  the 
offender  appears  incorrigible :  which  may  be  collected  either  fVom  a  repetition 
of  minuter  offences,  or  from  the  perpetration  of  some  one  crime  of  deep 
malignity  which  of  itself  demonstrates  a  disposition  without  hope  or  proba- 
bility of  amendment:  and  in  such  cases  it  would  be  cruelty  to  the  public  to 
defer  the  punishment  of  such  a  criminal  till  he  had  an  opportunity  of  re 
peating  perhaps  the  worst  of  villanies. 

3.  As  to  the  measure  of  human  punishments.  From  what  has  been  observed 
m  the  former  articles,  we  may  collect,  that  the  quantity  of  punishment  can 
never  be  absolutely  determined  by  any  standing  invariable  rule ;  but  it  must  be 
left  to  the  arbitration  of  the  legislature  to  inflict  such  penalties  as  are  war- 
ranted by  the  laws  of  nature  and  society,  and  such  as  appear  to  be  the  best 

I       calculated  to  answer  the  end  of  precaution  against  future  offences. 

Hence   it  will  be  evident  that  what  some  have  so  higlily  extolled  for  itA 

(P)  Pm  CtuenUo,  40. 
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equity,  the  kx  talionis,  or  law  of  retaliation,  can  never  be  in  all  cases  an  ade 
quate  oi  permanent  rule  of  punishment.  In  some  cases  indeed  it  seems  to  be 
dictated  by  natural  reason  \  as  in  the  case  of  conspiracies  to  do  an  injury,  or 
false  accusations  of  the  innocent ;  to  which  we  may  add  that  law  of  the  Jews 
*181  ^^^  Egyptians,  mentioned  by  *Josephu8  and  Diodorus  Siculus,  that  who- 
^  ever  without  sufficient  cause  was  found  with  any  mortal  poison  in  his 
custody  should  himself  be  obliged  to  take  it.  But,  \:\  general,  tne  difference 
of  persons,  place,  time,  provocation,  or  other  circumstances  may  enhance  or  miti- 
gate the  offence ;  and  in  such  cases  retaliation  can  never  be  a  proper  measure 
of  justice.  If  a  nobleman  strikes  a  peasant,  all  mankind  will  see  that  if  a  court 
of  justice  awards  a  return  of  the  blow  it  is  more  than  a  just  compensation.  On 
the  other  hand,  retaliation  may  sometimes  be  too  easy  a  sentence ;  as,  if  a  man 
maliciously  should  put  out  the  remaining  eye  of  him  who  had  lost  one  before, 
it  is  too  slight  a  punishment  for  the  maimer  to  lose  only  one  of  his:  and  there- 
fore the  law  of  the  Locrians,  which  demanded  an  eye  for  an  eye,  was  in  this 
instance  judiciously  altered  by  decreeing,  in  imitation  of  Solon's  law8,(^)  that 
he  who  struck  out  the  eye  of  a  one-eyed  man  should  lose  both  his  own  in'  re- 
turn. Besides,  there  are  very  many  crimes  that  will  in  no  shape  admit  of  these 
penalties  without  manifest  absurdity  and  wickedness.  Theft  cannot  be  pu- 
nished by  theft,  defamation  by  defamation,  forgery  by  forgery,  adultery  by  adul- 
tery, and  the  like.  And  we  may  add,  that  those  instances,  wherein  retaliation 
appears  to  be  used,  even  by  the  divine  authority,  dd  not  really  proceed  upon 
the  rule  of  exact  retribution,  by  doing  to  the  criminal  the  same  hurt  he  nas 
done  to  his  neighbour,  and  no  more;  but  this  correspondence  between  the 
crime  and  punishment  is  barely  a  consequence  from  some  other  principle. 
Death  is  ordered  to  be  punished  with  death;  not  because  one  is  equivalent  to 
the  other,  for  that  would  be  expiation,  and  not  punishment.  Nor  is  death  al- 
ways an  equivalent  for  death :  tne  execution  of  a  needy  decrepit  assassin  is  a 
poor  satisfaction  for  the  murder  of  a  nobleman  in  the  bloom  of  his  youth  and 
roll  enjovment  of  his  friends,  his  honours,  and  his  fortune.  But  the  reason 
upon  which  this  sentence  is  grounded  seems  to  be  that  this  is  the  highest 
*141  P^i^^^^y  ^^^^  ^^^  ^^°  inflict,  '''and  tends  most  to  the  security  of  mankind, 
^  Dy  removing  one  murderer  from  the  earth  and  setting  a  dreadful  exam- 
ple to  deter  others;  so  that  even  this  grand  instance  proceeds  upon  other 
principles  than  those  of  retaliation.  And  truly,  if  any  measure  of  punishment 
IS  to  be  taken  from  the  damage  sustained  by  the  sufferer,  the  punishment  ought 
rather  to  exceed  than  equal  the  injury:  since  it  seems  contrary  to  reason 
and  equity  that  the  guilty  (if  convicted)  should  suffer  no  more  than  the  inno- 
cent has  done  before  him ;  especially  as  the  suffering  of  the  innocent  is  past 
and  irrevocable,  that  of  the  guilty  is  future,  contingent,  and  liable  to  be  escaped 
or  evaded.  With  regard  indeed  to  crimes  that  are  incomplete,  which  con- 
sist merelv  in  the  intention,  and  are  not  yet  carried  into  act,  as  conspiracies 
and  the  like,  the  innocent  has  a  chance  to  frustrate  or  avoid  the  villany,  as  the 
conspirator  has  also  a  chance  to^  escape  his  punishment ;  and  this  may  be  one 
reason  why  the  lex  talionis  is  more  proper  to  be  inflicted,  if  at  all,  for  crimes  that 
consist  in  intention,  than  for  such  as  are  carried  into  act.  It  seems,  indeed, 
consonant  to  natural  reason,  and  has  therefore  been  adopted  as  a  maxim  bv 
several  theoretical  writer8,(r)  that  the  punishment  due  to  the  crime  of  which 
one  falsely  accuses  another  should  be  inflicted  on  the  perjured  informer.  Ac- 
cordingly, when  it  was  once  attemped  to  introduce  into  England  the  law  of 
retaliation,  it  was  intended  as  a  punishment  for  such  only  as  preferred  malicious 
accusations  against  others ;  it  being  enacted,  by  statute  37  Edw.  III.  ch.  18, 
that  such  as  preferred  any  suggestions  to  the  king's  g;rea.t  council  should  put 
in  sureties  of  taliation ;  that  is,  to  incur  the  same  pain  that  the  other  should 
have  had  in  case  the  suggestion  were  found  untrue.  But  after  one  year's  ex- 
perience, this  punishment  of  taliation  was  rejected,  and  imprisonment  adopted 
[U  its  stead.(«) 
But  though  firom  what  has  been  said  it  appears  that  there  cannot  be  any 

(f )  Fott.  ABtiq.  Ik  L  0.  M.  (•>;  Bmcw.  e.  U.  (•)  Btet.  88  Bdw.  IIL  e. ». 
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regular  or  determinate  method  of  rating  the  *quantity  of  punishments    '^j^ip. 
for  crimes  by  any  one  uniform  rule,  but  they  must  be  referred  to  the     • 
will  and  discretion  of  the  legislative  power :  yet  there  are  some  general  pan- 
ciplo**,  drawn  from  the  nature  and  circumstances  of  the  crime,  that  may  be  of 
some  assistance  in  allotting  it  an  adequate  punishment. 

As,  first,  with  regard  to  the  object  of  it ;  for  the  greater  and  more  exalted 
the  object  of  an  injury  is,  the  more  care  should  be  taken  to  prevent  that 
injury,  and,  of  course,  under  this  aggravation  the  punishment  should  be  more 
Bevere.  Therefore  treason  in  conspring  the  kina*s  death  is  by  the  English  law 
punished  with  greater  rigour  than  even  actually  killing  any  private  subject. 
And  yet,  generally,  a  design  to  transgress  is  not  so  flagrant  an  enormity  as  the 
actual  completion  of  that  design.  For  evil,  the  nearer  we  approach  it,  is 
the  more  disagreeable  and  shocking ;  so  that  it  requires  more  obstinacy  in 
wickedness  to  perpetrate  an  unlawful  action,  than  barely  to  entertain  the 
thought  of  it :  and  it  is  an  encouragement  to  repentance  and  remorse,  even  till 
the  last  stage  of  any  crime,  that  it  never  is  too  late  to  retract ;  and  that  if  a 
man  stops  even  here,  it  is  better  for  him  than  if  he  proceeds :  for  which  reason, 
an  attempt  to  rob,  to  ravish,  or  to  kill,  is  far  less  penal  than  the  actual  robbery, 
rape,  or  murder.  But  in  the  case  of  a  treasonable  conspiracy,  the  object 
whereof  is  the  king's  majesty,  the  bare  intention  will  deserve  the  highest  do- 

free  of  severity ;  not  because  the  intention  is  equivalent  to  the  act  itself,  but 
ecause  the  greatest  rigour  is  no  more  than  adequate  to  a  treasonable  purpose 
of  the  heart,  and  there  is  no  greater  lefl  to  inflict  upon  the  actual  execution 
itself 

Again:  the  violence  of  passion,  or  temptation,  may  sometimes  alleviate  a 
crime;  as  theft,  in  case  of  hunger,  is  far  more  worthy  of  compassion  than  when 
committed  through  avarice,  or  to  supply  one  in  luxurious  excesses.  To  kill  a 
man  upon  sudden  and  violent  resentment  is  less  penal  than  upon  cool,  deli- 
berate malice.  The  age,  education,  and  character  of  the  offender:  the  repetition 
(or  otherwise)  *of  the  offence ;  the  time,  the  place,  the  company,  wherein  p^^^ 
it  was  committed;  all  these,  and  a  thousand  other  incidents,  may  aggra-  *- 
vate  or  extenuate  the  crime.(^) 

Further:  as  punishments  are  chiefly  intended  for  the  prevention  of  future 
crimes,  it  is  but  reasonable  that  among  crimes  of  different  natures  those  should 
be  most  severely  punished  which  are  the  most  destructive  of  the  public  safety 
and  happiness ;(t<)  and,  among  crimes  of  an  equal  malignity,  those  which  a  man 
has  the  most  frequent  and  easy  opportunities  of  committmg,  which  cannot  be 
BO  easily  guarded  against  as  others,  and  which  therefore  the  offender  has  the 
strongest  inducement  to  commit;  according  to  what  Cicero  ob8erves,(t?)  "<Ja 
sunt  anirnadnertenda  peccata  maxime,  quce  difficiUime  prcecauentur.**  Hence  it  is, 
that  for  a  servant  to  rob  his  master  is  in  more  cases  capital  than  for  a  stranger; 
if  a  servant  kills  his  master,  it  is  a  species  of  treason  ;*  in  another  it  is  only 
murder ;  to  steal  a  handkerchief,  or  other  trifle  of  above  the  value  of  twelve 
pence,  privately  from  one's  person,  is  made  capital;^  but  to  carry  off  a  load  of 

\^  ThiM,  Demosthf'QM  (in  his  oratioa  against  Midias)  publldy,  belbre  strangers  as  well  as  dtiaens;  and  that  1b 

flnely  worics  np  the  aggravations  of  the  insults  1m  had  the  temple,  wbither  the  duty  oC  my  offios  oallad  me.* 

received: — ^  I  was  abiiHd,"  says  he,  **  by  my  enemy,  in  cold  (*)  Beccar.  c  A. 

Uood,  oat  of  malioe,  nor  by  heat  of  wfaie,  In  the  morning^  («)  Pro  Satto  Botdo,  40. 


*Thi8  IB  no  longer  law.  By  9  Geo.  IV.  c.  31,  8.  2,  repealing  25  Edw.  III.  st.  5,  c.  2, 
reipecting  petit  treason,  it  is  enacted  "  that  every  offence  which  before  the  oommenoe- 
ment  of  that  act  would  have  amounted  to  petit  treason  shall  be  deemed  to  be  murder 
only,  and  no  greater  offence;  and  that  all  persons  guilty  in  respect  thereof,  whether  as 
principals  or  accessaries,  shall  be  dealt  with,  indicted,  tried,  and  punished  as  principals 
and  accessaries  in  murder."  See  1  Hawk.  P.  C.  6th  ed.  105.  5  Bum's  J.  last  ed.  551. — 
Chitty. 

"  This  is  altered  by  7  A  8  6teo.  IV.  c.  29,  s.  6,  which  enacts  "  that  if  any  person  shall 
steal  any  chattel,  money,  or  valuable  security  from  the  person  of  another,  or  shall  assault 
any  other  person  with  intent  to  rob  him,  or  shall  with  menaces  or  by  force  demand  any 
0uch  property  of  any  other  person  with  intent  to  steal  the  same,  he  ^all  be  guilty  of 
felony,  and  liable  to  be  transported  for  life,  or  for  not  less  than  seven  years,  or  to  be 
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corn  from  an  open  field,  thouKb  of  fifty  times  greater  valae,  is  punished  with 
transportation  only.  And  in  the  island  of  Kan  this  rale  was  formerly  carried 
ao  far  that  to  take  away  a  horse  or  an  ox  was  there  no  felony,  but  a  trespass, 
because  of  the  difficulty  in  that  little  territory  to  conceal  them  or  carry  uiem 
off  ^  but  to  steal  a  pig  or  a  fowl,  which  is  easily  done,  was  a  capital  misde- 
meanour, and  the  offender  was  punished  with  death.(u7) 

Lastly :  as  a  conclusion  to  the  whole,  we  may  observe  that  punishments  of 
unreasonable  severity,  especially  when  indiscriminately  inflicted,  have  less  effect 
in  preventing  crimes  and  amending  the  manners  of  a  people  than  such  as  are 
^^ij-.  more  merciful  in  general,  yet  properly  intermixed  with  due  "^distinctions 
^  of  severity.  It  is  the  sentiment  of  an  ingenious  writer,  who  seems  to 
have  well  studied  the  springs  of  human  action,(a:)  that  crimes  are  more  effec- 
tually prevented  by  the  certainty  than  by  the  severity  of  punishment.  For  the 
excessive  severity  of  law  (says  Montesquieu)(^)  hinders  their  execution :  when 
the  punishment  surpasses  all  measure  the  public  will  frequently,  out  of  humanity, 
prefer  impunity  to  it.  Thus  also  the  statute  1  Mar.  st.  1,  c.  1  recites  in  its  pre- 
amble "  that  the  state  of  everv  king  consists  more  assuredly  in  the  love  of  the 
subjects  towards  their  prince  tnan  in  the  dread  of  laws  made  with  rigorous  pains; 
and  that  laws  made  for  the  preservation  of  the  commonwealth  without  great 
penalties  are  more  often  obeyed  and  kept  than  laws  made  with  extreme  punish- 
ments." Happy  had  it  been  for  the  nation  if  the  subsequent  practice  of  that 
deluded  princess,  in  matters  of  religion,  had  been  correspondent  to  these  sen- 
timents of  herself  and  parliament  in  matters  of  state  and  government  I  We 
may  further  observe  that  sanguinary  laws  are  a  bad  symptom  of  the  distemper 
of  any  state,  or  at  least  of  its  weak  constitution.  The  laws  of  the  Boman 
kings,  and  the  twelve  tables  of  the  decemviri,  were  full  of  cruel  punishments : 
the  Porcian  law,  which  exempted  all  citizens  from  sentence  of  death,  silently 
abrogated  them  all.  In  this  period  the  republic  flourished ;  under  the  emperors 
severe  punishments  were  revived ;  and  then  the  empire  fell." 

It  is  moreover  absurd  and  impolitic  to  appl^  the  same  punishment  to  crimes 
of  different  malignity.  A  multitude  of  sanguinary  laws  (besides  the  doubt  that 
may  be  entertained  concerning  the  right  of  making  them)  do  likewise  prove  a 
manifest  defect  either  in  the  wisdom  of  the  legislative  or  the  strength  of  the 
executive  power.  It  is  a  kind  of  quackery  in  government,  and  argues  a  want 
of  solid  skill,  to  apply  the  same  universal  remedy,  the  ultimum  supplicium,  to 
every  case  of  difficulty.    It  is,  it  must  be  owned,  much  easier  to  extirpate  than 

(»}4Iut.8».  (<i)BMC«r.o.7.  (v)  Sp.  L.  b.  6^ o.  18. 

imprlBoned  for  not  exceeding  four  years ;  and,  if  a  male,  to  be  once,  twice,  or  thrice 
publicly  or  privately  whipped." — Chitty. 

'*  The  most  admirable  and  excellent  statute  ever  passed  by  the  English  legislature  is 
the  1  £dw.  Vl.  c.  12.  In  the  preamble  it  states,  in  a  beautiful  and  simple  strain  of  elo- 
quence, that "  Nothing  is  more  godly,  more  sure,  more  to  be  wished  and  desired  betwixt 
a  prince,  the  supreme  head  and  ruler,  and  the  subjects  whose  governor  and  head  he  is, 
than  on  the  prince's  part  great  clemency  and  indulgency,  and  rather  too  much  forgive 
ness  and  remission  of  his  royal  power  and  just  punishment,  than  exact  severity  and 
justice  to  be  showed ;  and,  on  the  subjects'  behalf,  that  they  should  obey  rather  for  love, 
and  for  the  necessity  and  love  of  a  king  and  prince,  than  for  fear  of  his  strait  and  severe 
laws.  But  as  in  tempest  or  winter  one  course  and  garment  is  convenient,  in  calm  or 
warm  weather  a  more  liberal  case  or  lighter  garment  both  may  and  ought  to  be  followed 
and  used,  so  we  have  seen  divers  strait  and  sore  laws  made  in  one  paniament  (the  time 
so  requiring)  in  a  more  calm  and  quiet  reign  of  another  prince  by  the  like  aut}io]:ky  and 
parliament  taken  away,"  &c.  It  therefore  repeals  every  statute  which  has  created  any 
treason  since  the  25  £dw.  III.  st.  5,  c.  2.  It  repeals  "  all  and  every  act  of  p&rliament 
concerning  doctrine  or  matters  of  religion."  xt  repeals  every  felony  created  by  the 
legislature  during  the  preceding  long  and  cruel  reign  of  Henry  VIII.  It  repeals  the 
statute  31  Hen.  VlIL,  "that  proclamations  made  by  the  king's  highness,  by  the  advice 
of  his  honourable  council,  should  be  made  and  kept  as  though  they  were  made  by 
authority  of  parliament."  It  repeals  also  the  extraordinary  statute  de  Ingamis,  (4  £dw. 
I.  st.  3,  0.  5,]  which  enacted  that  if  any  man  married  a  widow,  or  married  a  second  wife 
after  the  death  of  the  first,  he  should  be  deprived  of  the  benefit  of  clergy  if  he  was  too- 
victed  of  any  clergyable  felony  whatever. — GaaiSTiAK. 
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to  amend  mankind;  yet  *that  magistrate  mast  be  esteeimed  both  a  weak  ^^^^ 
and  a  crael  sar^eon  who  cuts  off  every  limb  which^  through  ignoi*anee  or  1- 
indolence,  he  will  not  attempt  to  cure.  It  has  been  therefore  ingeniously  pro- 
posed)(j)  that  in  every  state  a  scale  of  crimes  should  be  formed,  with  a  corre- 
npondinff  scale  of  punishments,  descending  from  the  greatest  to  the  least ;  but, 
ii  that  be  too  romantic  an  idea,  yet  at  least  a  wise  legislator  will  mark  the 
principal  divisions  and  not  assign  penalties  of  the  first  degree  to  offences  of  an 
mierior  rank.  Where  men  see  no  distinction  made  in  the  nature  and  gradations 
of  punishment,  the  generality  will  be  led  t6  conclude  there  is  no  distinction  in 
the  guilt.  Thus  in  France  the  punishment  of  robbery,  either  with  or  without 
murder,  is  the  same  ;(a)  hence  it  is  that  though  perhaps  they  are  therefore  sub- 
ject to  fewer  robberies,  yet  they  never  rob  but  they  also  murder."  In  China 
murderers  are  cut  to  pieces,  and  robbers  not;  hence  in  that  country  they  never 
murder  on  the  highway,  though  they  often  rob.  And  in  England,  besides  the 
additional  terrors  of  a  speedy  execution  and  a  subsequent  exposure  or  dissection, 
robbers  have  a  hope  of  transportation,  which  seldom  is  extended  to  murderers. 
This  has  the  same  effect  here  as  in  China;  in  preventing  frequent  assassination 
and  slaughter. 

Yet,  though  in  this  instance  we  may  glory  in  the  wisdom  of  the  English  law, 
we  shall  find  it  more  diffix^ult  to  justify  the  frequency  of  capital  punishment  to 
be  found  therein,  inflicted  (perhaps  inattentively)  by  a  multitude  of  successive 
independent  statutes  upon  crimes  very  different  in  their  natures.  It  is  a  melan- 
choly truth,  that  among  the  variety  of  actions  which  men  are  daily  liable  to 
commit,  no  less  than  a  hundred  and  sixty  have  been  declared  by  act  of  parlia- 
ment(6)  to  be  felonies  without  benefit  of  clergy;  or,  in  other  words,  to  be  worthy 
of  instant  death.  So  dreadful  a  list,  instead  of  diminishing,  increases  the  num- 
ber of  offenders.  *The  injured,  through  compassion,  will  often  forbear  p^^/v 
to  prosecute;  juries,  through  compassion,  will  sometimes  forget  their  ^ 
oata?,  and  either  acquit ,  the  guilty  or  mitigate  the  nature'  of  uie  offence ;  and 
judges,  through  compassion,  will  respite  one-half  of  the  convicts,  and  recom- 
mend them  to  the  royal  mercy.  Among  so  many  chances  of  escaping,  the 
needy  and  hardened  offender  overlooks  the  multitude  that  suffer:  he  boldly  en* 
flages  in  some  desperate  attempt  to  relieve  his  wants  or  supply  his  vices,  and 
if,  unexpectedly,  the  hand  of  justice  overtakes  him,  he  deems  himself  peculiarly 
unfortunate  in  &lling  at  last  a  sacrifice  to  those  laws  which  long  impunity  has 
taught  him  to  contemn. 


CHAPTER  n. 

OP  THE  PERSONS  CAPABLE  OF  COMMITTING  CRIMES. 

Haviko  in  the  preceding  chapter  considered  in  general  the  nature  of  crimes 
and  punishments,  we  are  led  next,  in  the  order  of  our  distribution,  to  inquire 
what  persons  are  or  are  not  capable  of  committing  crimes ;  or,  which  is  all  oite, 
who  are  exempted  from  the  censures  of  the  law  upon  the  commission  of  those 
acts  which,  in  other  persons,  would  be  severely  punished.  In  the  process  of 
which  inquiry,  we  must  have  recourse  to  particular  and  special  exceptions;  fi>r 
the  general  rule  is,  that  no  person  shall  be  excused  from  punishment  for  disobe- 
dience to  the  laws  of  his  country,  excepting  such  as  are  expressly  defined  and 
3zempted  by  the  laws  themselves. 

fo)  BetioM*.  e.  0.  {*)  See  Ruffhead't  Index  to  the  itntiitM  (ttt.  Fdonjr)  aad 

(•)  Sp.  L.  Ik  6,  c  10.  the  acta  which  have  sinoe  b«en  nuuie. 

**  This  18  not  now  the  law  of  France.  By  the  present  Criminal  Code,  founded  on  the 
Code  Napoleon,  robbery  without  murder  has  ceased  to  be  a  capital  offence.  And  the 
result  mentioned  by  the  learned  judge  has  ceased  also:  nothing  is  more  common  now 
than  instances  of  robberies  without  murder  in  France. — Chitty. 
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All  the  several  pleas  and  excuses  which  protect  the  committer  of  a  forbidden 
act  from  the  punishment  which  is  otherwise  annexed  thereto  may  be  reduced 
to  this  single  consideration,  the  want  or  defect  of  wUl.  An  involuntary  act,  as 
It  has  no  claim  to  merit,  so  neither  can  it  induce  any  guilt :  the  concurrence  of 
the  will,  when  it  has  its  choice  either  to  do  or  to  avoid  the  fact  in  question, 
*2i1  ^^^^S  ^^^  ^^^y  thing  '*'that  renders  human  actions  either  praiseworthy  or 
-^  culpable.  Indeed,  to  make  a  complete  crime  cognizable  oy  human  laws, 
there  must  be  both  a  will  and  an  act.  For,  though,  in  foro  canscierUice,  a  fixed 
design  or  will  to  do  an  unlawful  act  is  almost  as  heinous  as  the  commission  of 
it,  yet,  as  no  temporal  tribunal  can  search  the  heart  or  fathom  the  intentions 
of  the  mind,  otherwise  than  as  they  are  demonstrated  by  outward  actions,  it 
therefore  cannot  punish  for  what  it  cannot  know.  For  which  reason,  in  all 
temporal  jurisdictions,  an  overt  act,  or  some  open  evidence  of  an  intended  crime, 
is  necessary,  in  order  to  demonstrate  the  depravity  of  the  will,  before- the  man 
is  liable  to  punishment.  And,  as  a  vicious  will  without  a  vicious  act  is  no  civil 
crime,  so,  on  the  other  hand,  an  unwarrantable  act  without  a  vicious  will  is  no 
crime  at  all.  So  that,  to  constitute  a  crime  against  human  laws,  there  must  be 
first,  a  vicious  will;  and,  secondly,  an  unlawful  act  consequent  upon  such  vicious 
will. 

Now,  there  are  three  cases  in  which  the  will  does  not  join  with  the  act 
1.  Where  there  is  a  defect  of  understanding.  For  where  there  is  no  discern- 
ment there  is  no  choice,  and  where  there  is  no  choice  there  can  be  no  act  of  the 
will,  which  is  nothing  else  but  a  determination  of  one's  choice  to  do  or  to  abstain 
from  a  particular  action :  he,  therefore,  that  has  no  understanding  can  have  no 
will  to  guide  his  conduct.  2.  Where  there  is  understanding  and  will  sufiicient 
residing  in  the  party,  but  not  called  forth  or  exerted  at  the  time  of  the  action 
done;  which  is  the  case  of  all  offences  committed  by  chance  or  ignorance. 
Here  the  will  sits  neuter,  and  neither  concurs  with  the  act  nor  disagrees  to  it. 
8.  Where  the  action  is  constrained  by  some  outward  force  and  violence.  Here 
the  will  counteracts  the  deed,  and  is  so  far  from  concurring  with,  that  it  loathes 
and  disagrees  to,  what  the  man  is  obliged  to  perform.  It  will  be  the  business 
of  the  present  chapter  briefly  to  consider  all  the  several  species  of  defect  in  will, 
as  they  fall  under  some  one  or  other  of  these  general  heads :  as  infancy,  idiocy, 
^22  I  lanacy,  and  intoxication,  which  fall  under  the  first  class ;  misfortune  and 
^  ignorance,  which  *may  be  referred  to  the  second ;  and  compulsion  or  ne- 
cessity, which  may  properly  rank  in  the  third. 

I.  First  we  will  consider  the  case  of  infancy^  or  nonage,  which  is  a  defect  of 
^he  understanding.  Infants  under  the  age  of  discretion  ought  not  to  be  punished 
by  any  criminal  prosecution  whatever.(a)  What  the  age  of  discretion  is,  in 
various  nations,  is  matter  of  some  variety.  The  civil  law  distinguished  the  age 
of  minors,  or  those  under  twenty-five  years  old,  into  three  stages:  infantia,  from 
<t.he  birth  till  seven  years  of  age;  pueritia,  from  seven  to  fourteen;  and  pubertas, 
from  fourteen  upwards.  The  period  of  pueritia,  or  childhood,  was  again  sub- 
divided into  two  equal  parts :  from  seven  to  ten  and  a  half  was  cetas  infantiat 
proxima;  from  ten  and  a  half  to  fourteen  was  cefas  ptibertati  pnxcima.  During 
the  first  stage  of  infancy  and  the  next  half-stage  of  childhood,  infantice  proxima^ 
they  were  not  punishable  for  any  crime.(6)  During  the  other  half-stage  of 
ohiJdhood,  approaching  to  puberty,  from  ten  and  a  half  to  fourteen,  they  were 
ndeed  punishable,  if  found  to  be  doli  capaces,  or  capable  of  mischief,  but  with 
many  mitigations,  and  not  with  the  utmost  rigour  of  the  law.(c)  During  the 
last  stage,  (at  the  age  of  puberty,  and  afterwards,)  minors  were  liable  to  be 
punished,  as  well  capitally  as  otherwise. 

The  law  of  England  does  in  some  cases  privilege  an  infant  under  the  agQ  of 
twenty-one,  as  to  common  misdemeanours,  so  as  to  escape  fine,  imprisonment, 
and  the  like :  and  particularly  in  cases  of  omission,  as  not  repairing  a  bridge, 
or  a  highway,  and  other  similar  offences  ;(d)  for,  not  having  the  command  of 
bis  fortune  till  twenty-one,  he  wants  the  capacity  to  do  those  things  which  the 

C*)  1  Hawk.  p.  a  2.  (•)  Ff.  29,  S,  14,  60, 17,  111,  47,  %  23. 

(*)Iiwt8,20,10.  <^)lHaL  P.  0.20,21,22. 
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law  requires.    But  where  there  is  any  notorious  breach  of  the  peace,  a  riot, 
battery,  or  the  like,  (which  infants,  when  full  grown,  are  at  least  as    ^^^^ 
liable  as  others  to  commit,)  for  these  an   infant,  above  Hhe  age  of     ^ 
fourteen,  is  equally  liable  to  siffer  as  a  person  of  the  full  age  of  twenty-one. 

With  regard  to  capital  crimes,  the  law  is  still  more  minute  and  circumspect; 
distinguishing  with  greater  nicety  the  several  degrees  of  a^o  and  discretion 
By  the  antieut  Saxon  law,  the  age  of  twelve  years  was  established  for  the  age 
of  possible  discretion,  when  first  the  understanding  might  open  ;(e)  and  from 
thence  till  the  offender  was  fourteen  it  was  a^as  pubertati  proocifna^  in  which  he 
might  or  might  not  be  guilty  of  a  crime,  according  to  his  natural  capacity  or 
incapacity.  This  was  the  dubious  stage  of  discretion :  but  under  twelve  it  was 
held  that  he  could  not  be  guilty  in  will,  neither  after  fourteen  could  he  be  sup- 
posed innocent,  of  any  capital  crime  which  he  in  fact  committed.  But  by  the 
law,  as  it  now  stands,  and  has  stood  at  least  ever  since  the  time  of  Edward  the 
Third,  the  capacity  of  doing  ill,  or  contracting  guilt,  is  not  so  much  measured 
by  years  and  days  as  by  the  strength  of  the  delinquent's  understanding  and 
judgment.  For  one  lad  of  eleven  years  old  may  have  as  much  cunniiig  as 
another  of  fourteen;  and  in  these  eases  our  maxim  is,  that  ^^malitia  supplet  cdOr 
tern"  Under  seven  years  of  age,  indeed,  an  infant  cannot  be  guilty  of  feIony,(/) 
for  then  a  felonious  discretion  is  almost  an  impossibility  in  nature;  but  at  eight 
years  old  he  may  be  guilty  of  felony.  (^)  Also,  under  fourteen,  though  an  in- 
fant shall  be  prima  facie  adjudged  to  be  doli  incapaxy  yet  if  it  appear  to  the  court 
and  jury  that  he  was  doli  capax,  and  could  discern  between  good  and  evil,  he 
may  be  convicted  and  suffer  death.  Thus  a  girl  of  thirteen  has  been  burned  for 
killing  her  mistress :  and  one  boy  of  ten,  and  another  of  nine. years  old,  who  had 
killed  their  companions,  have  been  sentenced  to  death,  and  he  often  years  actu- 
ally hanged ;  because  it  appeared,  upon  their  trials,  that  the  one  hid  himself^ 
and  the  other  hid  the  body  he  had  killed,  which  hiding  manifested  a  conscious- 
ness of  guilt,  and  a  discretion  *to  discern  between  good  and  evil.(A)  And  ri^oA 
there  was  an  instance  in  the  last  century  where  a  Doy  of  eight  years  old  ^ 
was  tried  at  Abingdon  for  firing  two  barns ;  and,  it  appearing  that  he  had  ma- 
lice, revenge,  and  cunning,  he  was  found  guilty,  condemned,  and  hanged  acci)rd- 
ingly.(i)  Thus,  also,  in  very  modern  times,  a  boy  of  ten  years  old  was  con- 
victed on  his  own  confession  of  murdering  his  bedfellow,  there  appearing  in  his 
whole  behaviour  plain  tokens  of  a  mischievous  discretion ;  and,  as  the  sparing 
this  boy  merely  on  account  of  his  tender  years  might  be  of  dangerous  conse- 
quence to  the  public  by  propagating  a  notion  that  children  might  commit  such 
atrocious  crimes  with  impunity,  it  was  unanimously  agreed  by  all  the  judges 
that  he  was  a  proper  subject  of  capital  punishment.(^')  But,  in  all  such  cases, 
the  evidence  of  that  malice  which  is  to  supply  age  ^ught  to  be  strong  and  clear 
beyond  all  doubt  and  contradiction.^ 

II.  The  second  case  of  a  deficiency  in  will,  which  excuses  f^om  the  guilt  of 
crimes,  arises  also  from  a  defective  or  vitiated  understanding,  viz.,  in  an  idiot 
or  a  lunatic.  For  the  rule  of  law  as  to  the  latter,  which  may  easily  be  adapted 
also  to  the  former,  is,  that  ^^furiosus  furore  solum  punitur"    In  criminal  cases, 

(•)  LL.  AOtdttun.  WQk.  66.  (»)  1  Hid.  P.  C.  26, 27. 

/)MbT.  c.  4,  2 10.   1  UiU.  P.  a  27.  (<)  Bmlyn  on  1  HaL  P.  a  26. 

(«)  Didt.  Jnrt.  c.  147.  (/)  FoMer,  72. 

^  Where  an  act  is  made  felony  or  treason,  it  extends  as  well  to  infants,  if  above  the  age 
of  fourteen,  as  to  others,  (see  Co.  Litt.  247.  Hal.  Hist.  P.  C.  21,  22;)  and  this  appears  by 
leyeral  acts  of  parliament,  as  by  1  Jac.  I.  ch.  11,  of  felony  for  marrying  two  wives,  where 
there  is  a  special  exception  of  marriages  below  the  age  of  consent, — ^which  in  females  is 
twelve  and  males  fourteen  ;  so  that  if  the  marriage  were  above  the  age  of  consent,  though 
within  the  age  of  twenty-otie  years,  it  is  not  exempted  from  the  penalty.  See  Bing.  on 
Inf.  99,  190.  So,  by  the  21  Hen.  VIII.  c.  7,  concerning  felony,  by  servants  that  embezzle 
their  masters'  goods  delivered  to  them,  there  is  a  special  proviso  that  it  shall  not  extend 
io  servants  unaer  the  age  of  eighteen,  who  certainly  would  have  been  within  the  penalty 
if  above  the  age  of  fourteen,  though  under  eighteen  years,  unless  thus  excluded  by  a 
special  proviso.  Hale,  Hist.  P.  C.  22.  So  the  12  Anne,  c.  7,  for  punishing  robberies  in 
dwelling-houses,  excepts  apprentices  under  the  age  of  fifteen  who  shall  rob  their  masten 
from  the  act. — Chittt. 
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therefore,  idiots  and  lonatice  are  not  chargeable  for  their  own  acts,  ii  committed 
when  under  these  incapacities :  no,  not  even  for  treason  itself,  (il:)'  Also,  if  a  man 
in  his  sound  memory  commits  a  capital  offence,  and  before  arraignment  for  it 
he  becomes  mad,  he  ought  not  to  be  arraigned  &r  it,  because  he  is  not  able  to 
plead  to  it  with  that  advice  and  caution  that  he  ought.    And  i^  after  he  has 

E leaded,  the  prisoner  becomes  mad,  he  shall  not  be  tried;  for  how  can  he  make 
is  defence  ?  If,  after  he  be  tried  and  found  guilty,  he  loses  his  senses  before 
judgment,  judgment  shall  not  be  pronounced;  and  if  after  judmient  ho  be- 
comes of  nonsane  memory,  execution  shall  be  stayed :  for  peramrenture,  saya 
the  humanity  of  the  English  law,  had  the  prisoner  been  of  sound  memory,  he 
„(oe  1  '  might  have  alleged  ^something  in  stay  of  judgment  or  execution.(0  In- 
-*  deed,  in  the  bloody  reign  of  Jdenry  the  Eighth  a  statute  was  made,(m) 
which  enacted  that  if  a  person,  being  compos  mentis,  should  commit  high  treason, 
and  after  fall  into  madness,  he  might  be  tried  in  his  absence,  and  should  suffer 
death,  as  if  he  were  of  perfect  memory.  But  this  savage  and  inhuman  law  was 
repealed  by  the  statute  1  &  2  Ph.  &  M.  c.  10.  For,  as  is  observed  by  Sir  Edward 
Coke,(n)  "  the  execution  of  an  offender  is  for  example,  ut  pcena  ad  paucos,  m^ius 
ad  omnes  perveniat:  but  so  it  is  not  when  a  madman  is  executed ;  but  should  be 
a  miserable  spectaclo,  both  against  law,  and  of  extreme  inhumanity  and  cruelty, 
and  can  be  no  example  to  others."  But  if  there  be  any  doubt  whether  the  party 
be  compos  or  not,  this  shall  be  tried  by  a  jury.*    And  if  he  be  so  found,  a  totaJ 

(*)  8  Inal.  0.  (•)  83  Hon.  VHI.  o.  90, 

(OlHalP.aSi.  (»)8Iiut.6. 


*  It  is  not  every  frantic  and  idle  humour  of  a  man  that  will  exempt  him  from  justice  and 
the  punishment  of  the  law.  When  a  man  is  guilty  of  a  great  offence,  it  must  be  very 
plain  and  clear  before  he  is  allowed  such  an  exeknption  on  the  ground  of  lunacy:  there- 
fore it  is  not  something  unaccountable  in  a  man's  actions  that  points  him  out  to  be  such 
a  madman  as  is  to  be  exempted  from  punishment.  It  must  be  a  man  that  is  totally 
deprived  of  his  understanding  and  memory ;  one  who  doth  not  know  what  he  is  doinff 
any  more  than  an  infant  or  a  wild  beast :  it  is  only  such  a  one  who  is  never  the  object  o? 
punishment.  16  How.  St.  Tr.  764.  If  there  be  a  total  want  of  reason,  it  will  acquit  the 
prisoner ;  if  there  be  an  absolute  temporary  want  of  it  when  the  offence  was  committed. 
It  will  acquit  the  prisoner ;  but  if  there  be  only  a  partial  degree  of  insanity,  mixed  with 
a  partial  aegree  of  reason,  not  a  full  and  complete  use  of  reason,  (as  lord  Hale  carefully 
and  emphatically  expresses  himself,)  but  a  competent  use  of  it,  sufiQcient  to  have  restrained 
those  passions  which  produce  the  crime, — ^if  there  be  thought  and  design,  a  faculty  to 
distinguish  the  nature  of  actions,  to  discern  the  difference  between  moral  good  and  evil, 
— ^then,  upon  the  fact  of  the  offence  proved,  the  judgment  of  the  law  must  take  place. 
Per  Yorke,  SolicitoH]teneral  in  Lord  Ferrer's  case,  19  How.  St.  Tr.  947,  948 ;  et  per  Law- 
rence, J.,  3  Burn,  J.  24th  ed.  312,  313.--4Dbittt. 

'  The  most  of  the  previous  acts  are  now  repealed,  by  9  Qteo.  IV.  c.  40,  which  enacts,  in 
section  36,  that  justices  at  their  petty  sessions,  held  next  aiW  the  15ih  day  of  August  in 
every  year,  shall  call  upon  the  overseers  to  make  returns  of  insane  persons,  under  a 
penalty  of  16/.  for  neglect. 

Section  38  authorizes  the  justices  of  the  peace  to  call  upon  the  overseers  to  bring  any 
poor  person  deemed  to  be  msane  before  two  justices,  who,  upon  due  examination,  may 
cause  tiie  party  to  be  sent  to  the  lunatic-asylum  or  licensed  nouse,  and  make  an  order 
for  his  allowance, — no  person  to  be  removed  unless  under  a  justice's  order,  or,  when 
cured,  overseers  are  to  oeliver  to  the  keeper  a  certificate  of  examination. 

By  section  44,  persons  wandering  about,  deemed  to  be  insane,  though  not  chargeable, 
two  justices  may  make  an  order  for  maintenance,  as  in  cases  of  persons  actually  charge- 
able. If  the  estate  of  the  party  shall  be  sufficient,  overseers  may  recover  their  expenses 
by  levy. 

By  section  55,  persons  convicted  of  any  offence  becoming  insane  whilst  under  imprison- 
ment may  be  removed  by  an  order  of  the  secretary  of  state  to  any  county  asylum ;  and, 
if  they  should  recover  before  the  time  of  their  imprisonment  shall  have  expired,  they 
may  l>e  remanded  to  prison :  so,  if  their  imprisonment  shall  have  expired,  they  are  to 
be  discharged. 

By  section  56,  the  visitors  of  county  asylums  are  directed  to  prepare  annual  reports  of 
the  patients  confined  therein,  and  to  furnish  the  secretary  of  state  and  the  clerk  to  the 
oommissioners,  under  9  Geo.  IV.  c.  41,  with  a  copy. 

Vide  idso  9  Geo.  IV.  c.  41,  entitled  "An  Act  to  regulate  the  Core  and  Treatment  of 
Fpsane  Persons  in  Bngland!,"  which,  by  section  21,  makes  it  a  misdemeanour  in  th» 
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idiocy,  or  absolute  insanity,  excuses  from  the  guilt,  and  of  course  fix)m  the  pimish- 
ment,  of  anj  criminal  action  committed  under  such  depnvation  of  the  senseii: 
but,  if  a  lunatic  hath  lucid  intervals  of  understanding,  he  shall  answer  for  what 
he  does  in  those  intervals,  as  if  he  had  no  deficiency  .(o/  Tet,  in  the  <;ase  of  ab- 
solute madmen,  as  they  are  not  answerable  for  their  actions,  they  should  not  be 
permitted  the  liberty  of  acting,  unless  under  proper  control ;  and,  in  particular, 
they  ought  not  to  be  suffered  to  go  loose,  to  the  terror  of  the  king's  subjects, 
t  was  the  doctrine  of  our  antient  law,  that  persons  deprived  of  their  reason 
might  be  confined  till  they  recovered  their  8enses,(p)  without  waiting  for  the 
forms  of  a  commission  or  other  special  authority  from  the  crown :  and  now,  by 
the  vagrant  acts,(g)  ^method  is  chalked  out  for  imprisoning,  chaining,  and  send- 
ing them  to  their  proper  homes. 

III.  Thirdly :  as  to  artificial,  voluntarily  contracted  madness,  by  drunkennesB 
or  intoxication,  which,  depriving  men  of  their  reason,  puts  them  in  a  temporary 
frenzy:  our  law  looks  upon  this  as  an  aggravation  of  the  offence,  rather  j-^oa 
*than  as  an  excuse  for  any  criminal  misbehaviour.  A  drunkard,  says  Sir  >- 
Edward  Coke,(r)  who  is  voluntarius  dcemonj  hath  no  privilege  thereby;  but  what 
hurt  or  ill  soever  he  doth,  his  drunkenness  doth  aggravate  it:  nam  omne  crimen 
ebrietaSj  et  incendit^  et  deteait.  It  hath  been  observed  that  the  real  use  of  strong 
liquors,  and  the  abuse  of  them  by  drinking  to  excess,  depend  much  upon  the 
temperature  of  the  climate  in  which  we  live.  The  same  indulgence  which  mav 
be  necessary  to  make  the  blood  m6ve  in  Norway  would  make  an  Italian  mad. 
A  German,  therefore,  says  the  president  Montesquieu,(5)  drinks  through  custom, 
founded  upon  constitutional  necessity ;  a  Spaniard  drinks  through  choice,  or  out 
ol  the  mere  wantonness  of  luxury :  and  drunkenness,  he  adds,  ought  to  be  more 
severely  punishod  where  it  makes  men  mischievous  and  mad,  as  in  Spain  and 
Italy,  than  where  it  only  renders  them  stupid  and  heavy,  as  in  Germany  and 
more  northern  countries.  And,  accordingly,  in  the  warm  climate  of  Greece,  a 
law  of  Pittacus  enacted  ''  that  he  who  committed  a  crime  when  drunk  should 
receive  a  double  punishment '"  one  for  the  crime  itself,  and  the  other  for  tiM 

(•)  1  HaL  P.  C.  8t.  •  (*0 1  Inst.  247. 

(P)  Brou  Abr.  tit  Onvne,  101.  (•)  8ik  L.  b.  14,  o.  10. 

(ff)170«o.n.c6. 

keeper  or  other  superintendent  of  any  licensed  house  concealing  any  insane  person  from 
the  inspection  of  the  commissioners  or  visitors. 

An  idiot,  or  person  born  deaf  and  dumb,  or  any  one  who  is  rum  compos  at  the  time, 
cannot  be  an  approver,  (H.  P.  C.  282,  {  5,  vol.  2 ;)  but  if  he  who  wants  discretion  commit 
a  trespass  against  the  person  or  possession  of  another,  he  shall  be  compelled  in  a  civil 
action  to  give  satisikction  for  the  damage.  Id.  vols.  1  and  3,  s.  5.  3  Bac.  Abr.  131.  8e 
he  who  invites  a  madman  to  commit  murder  or  other  crime  is  aprinoipal  offender,  and 
as  much  punishable  as  if  he  had  done  it  himself.    Id.  4,  s.  7.    1  Sfale,  647. 

See  also  10  Geo.  IV.  c.  18. — Chitty. 

^  And  if  to  a  charge  of  treason  ^or,  it  is  presumed,  any  other  crime)  the  defence  set  up 
be  insanity,  the  question  for  the  jury  will  be.  Whether  the  prisoner  was  labouring  under 
that  species  of  insanity  which  satisfies  them  that  he  was  quite  unaware  of  the  nature, 
character,  and  consequences  of  the  act  he  was  committing,  or,  in  other  words,  whether 
he  was  under  the  influence  of  a  diseased  mind,  and  was  really  unconscious,  at  the  timo 
he  was  committing  the  act,  that  it  was  a  crime.  Reg.  v«.  Oxford,  9  C.  ft  P.  525 ;  and  see 
the  case  of  Reg.  vs,  McNaughton,  tried  at  the  Central  Criminal  Court,  in  March,  1843, 
and  the  opinions  of  the  judges  arising  out  of  that  case,  delivered  in  the  house  of  lord} 
on  the  I9th  of  June,  1843. — ^Stewart. 

See  the  opinions  of  the  judges  referred  to  in  the  above  note  given  at  large  in  Wharton's 
American  Criminal  Law,  86.  In  Com.  iw.  Rogers,  7  Metcalf,  500,  it  was  held  that  a  person  is 
not  responsible  for  any  criminal  act  he  may  commit,  if  by  reason  of  mental  infirmity  he  is 
incapable  of  distinguishing  between  right  and  wrong  in  regard  to  the  particular  act  and 
of  knowing  the  act  itself  will  subject  him  to  punishment ;  or  has  no  will,  no  conscience, 
or  controlling  mental  power ;  or  has  not  sufficient  power  of  memory  to  recollect  the 
relations  in  which  he  stands  to  others  and  in  which  they  stand  to  him ;  or  has  his  reason, 
conscience,  and  judgment  so  overwhelmed  by  the  violence  of  his  disease  as  to  act  from 
Ml  irresistible  and  uncontrollable  impulse.  See  Freeman  m.  People,  4  Denio,  10.  State 
vn,  Spencer,  1  Zabriskie,  196.  Com.  vs.  Masters,  4  Ban*.  267.  State  vs.  Gardiner,  Wright's 
Uiiio  Bep.---SaARswooo. 
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obriety  which  prompted  him  to  commit  it.(t^    The  Eoman  law,  indeed,  mad« 

great  allowances  for  this  vice :  "per  vinum  delapsis  capitalis  pcma  remittitur." (u) 
at  the  law  of  England,  considering  how  easy  it  is  to  counterfeit  this  excuse, 
and  how  weak  an  excuse  it  is,  (though  real,)  will  not  suffer  any  man  thus  to 
privilege  one  crime  by  another.(to)* 

lY.  A  fourth  deficiency  of  will  is  where  a  man  commits  an  unlawful  act  by 
misfortune  or  chancCy  and  not  by  design.  Here  the  will  observes  a  total  neu- 
trality, and  does  not  co-operate  with  tne  deed ;  which  therefore  wants  one  main 
ingredient  of  a  crime.  Of  this,  when  it  affects  the  life  of  another,  we  shall  find 
more  occasion  to  speak  hereafter,  at  present  only  observing  that,  if  any  acci- 
*271  ^i^i^tal  mischief '^'happens  to  follow  from  the  perfornntnce  of  a  lawful  act, 
^  the  party  stands  excused  from  all  guilt;  but  if  a  man  be  doing  any  thing 
unlaufuly  and  a  consequence  ensues  which  he  did  not  foresee  or  intend,  as  the 
death  of  a  man,  or  the  like,  his  want  of  foresight  shall  be  no  excuse;  for,  being 
guilty  of  one  offence  in  doing  antecedently  what  is  in  itself  unlawful,  he  is  crimi- 
nally guilty  of  whatever  consequence  may  follow  the  first  misbehaviour. (x)* 

V .  Fifthly :  ignorance  or  mistake  is  another  defect  of  will ;  when  a  man,  in- 
tending to  do  a  lawful  act,  does  that  which  is  unlawful.  For  here,  the  deed  and 
the  will  acting  separately,  there  is  not  that  conjunction  between  them  which  is 
necessary  to  K>rm  a  criminal  act.  But  this  must  be  an  ignorance  or  mistake  of 
fact,  and  not  an  error,  in  point  of  law.  As  if  a  man,  intending  to  kill  a  thief 
or  housebreaker  in  his  own  house,  by  mistake  kills  one  of  his  own  family,  this 
*8  no  criminal  action  ;(y)  but  if  a  man  thinks  he  has  a  right  to  kill  a  person  ex- 
communicated or  outlawed  wherever  he  meets  him,  and  does  so,  this  is  wilful 
murder.  For  a  mistake  in  point  of  law,  which  every  person  of  discretion  not 
only  may  but  is  bound  and  presumed  to  know,  is  in  criminal  cases  no  sort  of 
defence.  Ignorantia  juris,  quod  quisque  t-enetur  sdre,  neminem  excusat,  is  as  weU 
the  maxim  of  our  own  law, (^)  as  it  was  of  the  Eoman.(a)^ 

YI.  A  sixth  species  of  defect  of  will  is  that  arising  from  compulsion  and  inevi- 
table necessity.  These  are  a  constraint  upon  the  will  whereby  a  man  is  urged  to 
do  that  which  his  judgment  disapproves;  and  y^hich,  it  is  to  be  presumed,  his 
wiU  (if  left  to  itself)  would  reject.    As  punishments  are  therefore  only  inflicted 

(<)  Puff.  L.  of  N.  b.  8,  c  S.  (y)  Gro.  Car.  638. 

(•)  Ff.  49, 18,  0.  («)  Plowd-  Stt. 

(«)  Plowd.  19.  (•)  Ff.  22,  0,  9. 
(•)  1  H«L  P.  G.  80. 

*  As  drunkenness  clouds  the  understanding  and  excites  passion,  it  may  be  evidence  of 
passion  only  and  of  want  of  malice  and  design,  (Pennsylvania  vs.  McFall,  A^disoa,  257 ,) 
and,  if  it  be  satisfactorily  established,  it  may  lower  the  grade  of  homicide  from  murder 
in  the  first  to  murder  in  the  second  degree.  Haile  vs.  State,  11  Humph.  154.  It  may 
also  be  taken  into  consideration  in  cases  where  what  the  law  deems  sufficient  proves 
cation  has  been  given,  because  the  question  is,  in  such  cases,  whether  the  fatal  act  is  to 
be  attributed  to  the  passion  of  anger  excited  by  the  previous  provocation;  and  thai 
passion  is  more  easily  excitable  in  a  person  when  in  a  state  of  intoxication  than  when  he 
IS  sober.  R.  vs.  Thomas,  7  C.  &  P.  817.  K.  vs.  Pearson,  2  Lewin,  144.  If  indeed  there  is 
really  a  previous  determination  to  resent  a  slight  affront  in'  a  barbarous  manner,  the 
state  of  drunkenness  in  which  the  prisoner  was  ought  not  to  be  regarded.  And  see  B. 
vs.  Marshall,  1  Lewin,  76.  State  vs.  McCauts,  1  Spear,  384.  Wharton's  Amer.  Grim.  Law, 
93.— Sharswood. 

*  But  a  very  important  distinction  is  made  in  such  cases, — ^viz.,  whether  the  unlnwfii] 
act  is  also  in  its  original  nature  wrong  and  mischievous ;  for  a  person  is  not  answerable 
for  the  accidental  conseauences,  though  fatal,  of  an  act  which  is  merely  a  malum  pro- 
hUntum;  as,  where  any  unfortunate  accident  happens  from  an  unqualified  person  iMing  in 
pursuit  of  game,  he  is  amenable  only  to  the  same  extent  as  a  man  duly  qualified.  Fost. 
259.    2  Hal.  P.  C.  475.— Christian. 

^  ^  Ignorance  of  the  law,  which  every  man  is  bound  to  know,  excuses  no  man."  It 
may  be  a  ground  for  pardon.  Bex  vs.  Bailey,  B.  &  B.  C.  C.  1.  The  rule  is  borrowed  from 
the  civil  law,  (D.  lib.  22,  tit.  6,)  without,  however,  adopting  with  it  those  equitable  modi- 
fications by  which  the  rule  was  originally  accompanied,  some  of  which  it  may  be  proper 
to  state.  **  Juris  ignorantia  rum  prodest  adquirere  voumtiimSf  suum  vero  peterMus  rum  nocel^**  (D. 
22,  6,  7 ;)  or,  as  it  is  expressed  by  the  commentators,  **  Juris  error,  ubi  de  damno  eviUmdo 
mfUur,  non  nocei :  tdn  de  hero  eaptando,  noeet :  error  /aeti  neutro  casu  noeeU*'     *'  MinorU>us  25  omtif 
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for  the  abase  of  that  free  will  which  God  has  given  to  man,  it  is  highly  j\9t  and 
equitable  that  a  man  should  be  excused  for  those  acts  which  are  done  through 
unavoidable  force  a^d  compulsion. 

'^'l.  Of  this  nature,  in  the  first  place,  is  the  obligation  of  civU  subjection,  r^^ 
whereby  the  inferior  is  constrained  by  the  superior  to  act  contrary  to  '■ 
what  his  own  reason  and  inclination  would  suggest }  as  when  a  legislator  esta- 
Uishes  iniquity  by  a  law  and  commands  the  subject  to  do  an  act  contrary  to 
religion  or  sound  morality.  How  far  this  excuse  will  be  admitted  in  foro  con- 
scientice,  or  whether  the  inferior  ia  this  case  is  not  bound  to  obey  the  divine 
rather  than  the  human  law,  it  is  not  my  business  to  decide ;  though  the  ques- 
tion, I  believe,  among  the  casuists,  will  hardly  bear  a  doubt.  But,  however  that 
may  be,  obedience  to  the  laws  in  being  is  undoubtedly  a  sufficient  extenuation 
of  civil  ^uilt  before  the  municipal  tribunal.  The  sheriff  who  burned  Latimer  and 
Bidlev,  m  the  bigoted  days  or  queen  Mary,  was  not  liable  to  punishment  from 
Elizabeth  for  executing  so  horrid  an  office;  being  justified  by  the  commands  of 
that  magistracy,  which  endeavoured  to  restore  superstition  under  the  holy 
auspices  of  its  merciless  sister,  persecution. 

As  to  persons  in  private  relations :  the  principal  case,  where  constraint  ot  a 
superior  is  allowed  as  an  excuse  for  criminal  misconduct,  is  with  regard  to  the 
matrimonial  subjection  of  the  wife  to  her  husband ;  for  neither  a  son  nor  a  ser- 
vant are  excused  for  the  commission  of  any  crime,  whether  capital  or  other- 
wise, bv  the  command  or  coercion  of  the  parent  or  master;(6)  though  in  some 
cases  the  command  or  authority  of  the  nusband,  either  expressed  or  implied, 
will  privilege  the  wife  from  punishment  even  for  capital  offences.  And  tnere- 
fore  if  a  woman  commit  theft,  burglary,  or  other  civil  offences  against  the  laws 
of  society  by  the  coercion  of  her  husband ;  or  even  in  his  company,  which  the 
law  construes  a  coercion;  she  is  not  guilty  of  any  crime;  being  considered  as 
acting  by  compulsion  and  not  of  her  own  will.(c)'  Which  doctrine  is  at  least  a 
thousand  years  old  in  this  kingdom,  being  to  be  found  among  the  laws  of  king 
*Ina,  the  West  Saxon. (<2)  And  it  appears  that  among  the  northern  na-  r*oo 
tions  on  the  continent  this  privilege  extended  to  any  woman  transgressing  I- 
in  concert  with  a  man,  and  to  any  servant  that  committed  a  joint  offence  with 
a  freeman ;  the  male  or  freeman  only  was  punished,  the  female  or  slave  dis- 
missed :  "proctU  dubio  quod  alterum  libertaa,  alterum  necessitas  impelleret.'\e)  But 
(besides  tnat  in  our  law,  which  is  a  stranger  to  slavery,  no  impunity  is  given  to 
servants,  who  are  as  much  free  agents  as  their  masters)  even  with  regard  to 
wives,  this  rule  admits  of  an  exception  in  crimes  that  are  mala  in  se,  and  pro- 
hibited by  the  law  of  nature,  as  murder  and  the  like  :*  not  only  because  these 
are  of  a  deeper  dye,  but  also,  since  in  a  state  of  nature  no  one  is  in  subjection 

(»)  1  Hawk.  p.  C.  S.  (^  Gap.  67. 

(•)  1  Hal.  P.  C.  46.  {•)  StiBm.de  jure  3ueon,L%c  A. 

jtu  ignorare  permismm  est :  quod  et  mfaofiwm  m  qwihniadocni  etxasM  propter  sexus  infirmitaiem  dicitur; 
€t  ideo,  sieubi  non  eat  delictum^  sed  juris  igrurrcmiiaj  non  laduntur"  D.  22,  6,  9.  And  see  Pothier, 
TraiiS  de  rAetum^  CondicOo  indefnti,  part  2,  sect.  2,  art.  3.  In  Vernon's  case  (Mich.  20  Hen. 
VII.  foi.  2,  pi.  4)  the  defendants  justified  taking  away  the  plaintiff's  wife,  on  the  ground 
that  they  were  accompanying  her  to  Westminster,  to  sue  for  a  divorce  in  ease  of  her 
conscience.  It  was  objected  to  the  plea  that  the  defendants  ought  to  have  taken  her  to 
the  ordinary  or  the  metropolitan  :  but  the  plea  was  held  good,  "/or  perhaps  they  had  noi 
knowledge  of  the  law  as  to  where  the  divorce  should  be  sued."  And  see  Manser's  case,  2 
Ck>.  Bep.  4.    Doctor  and  Student,  book  2,  cap.'  46,  47.    Eichhom  ve,  Le  Maitre,  2  Wils. 

368.--CHITTT. 

'  l*he  husband,  however,  must  be  present  when  the  offence  is  committed,  or  the  pre- 
sumption of  coercion  by  him  does  not  arise.  Rex  vs.  Morris,  R.  k  R.  G.  G.  270.  The  wife 
is  not  treated  as  an  accessory  to  a  felony  for  receiving  her  husband  who  has  been  guilty 
of  it,  though,  on  the  contrary,  it  appears  the  husband  would  be  for  receiving  his  wife. 
H.  P.  C.  vdi.  1,  8.  10.  1  Hale,  44.  And  if  an  offence  be  committed  by  the  wife  alone, 
witho^jt  the  husband's  concurrence,  she  may  be  punished  by  way  of  inaictment  without 
him.    Id. ;  and  see  Moor,  813. — Ghittt. 

*  The  law  seems  to  protect  the  wife  in  all  fekmee  committed  by  her  in  company  with 
her  husband,  except  murder  and  manslaughter.  Hal.  P.  G.  47. — Christian. 
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to  another,  it  would  be  unreasonable  to  screen  an  offender  from  the  pnnishment 
due  to  natural  crimes  by  the  refinements  and  subordinations  of  civil  society. 
In  treason,  also,  (the  highest  crime  which  a  member  of  society  can  as  such  be 
guilty  of,)  no  plea  of  coverture  shall  excuse  the  yrife ;  no  presumption  of  the 
Husband's  coercion  shall  extenuate  her  guilt :(/)  as  well  because  of  the  odious- 
ness  and  dangerous  consequences  of  the  crime  itself,  as  because  the  husband, 
having  broken  through  the  most  sacred  tie  of  social  community  by  rebellion 
against  the  state,  has  no  right  to  that  obedience  from  a  wife^  which  he  himself 
as  a  subject  has  forgotten  to  pay.  In  inferii»r  misdemeanours  also  we  mav  re 
mark  another  exception :  that  a  wife  may  be  indicted,  and  set  in  the  pillory 
unY^  her  husband,  for  keeping  a  brothel;^  for  this  is  an  offence  touching  the 
domestic  economy  or  government  of  the  house,  in  which  the  wife  has  a  prin- 
cipal share ;  and  is  arao  such  an  offence  as  the  law  presumes  to  be  generally 
conducted  by  the  intrigues  of  the  female  sex.(^)^^  And  in  all  cases  where  the 
wife  offends  alone,  without  the  company  or  coemon  of  her  husband,  she  is  re- 
sponsible for  her  offence  as  much  as  anv  feme-sole. 

♦301  *^'  Another  species  of  compulsion  or  necessity  is  what  our  law  calls 
-I  duress  per  minas;(h)  or  threats  and  menaces  which  induce  a  fbar  of  death 
or  other  bodily  harm,  and  which  take  away  for  that  reason  the  guilt  of  many 
crimes  and  misdemeanours ;  at  least,  before  the  human  tribunal.  But  then  that 
fear  which  compels  a  man  to  do  an  unwarrantable  action  ought  to  be  just  and 
well  grounded,  such  <<  qui  cadere  possit  in  virum  constant^m,  non  timiduniy  et  meti- 
cuhsum,"  as  Bracton  expresses  it(i)  in  the  words  of  the  civil  law.(/r)  Therefore, 
in  time  of  war  or  rebellion,  a  man  may  be  justified  in  doing  many  treasonable 
acts  by  compulsion  of  the  enemy  or  rebels  which  would  admit  of  no  excuse  in 
time  of  peace.(Z)"  This,  however,  seems  only,  or  at  least  principally,  to  hold 
as  to  positive  crimes,  so  created  by  the  laws  of  society,  and  which  therefore 
society  ma^r  excuse;  but  not  as  to  natural  offences  so  declared  by  the  law  of 
God,  wherein  human  magistrates  are  only  the  executioners  of  divine  punish- 
ment. And  therefore,  though  a  man  be  violently  assaulted,  and  hath  no  other 
possible  means  of  eseaping  death  but  by  killing  an  innocent  person,  this  fear 
and  force  shall  not  acquit  him  of  murder ;  for  he  ought  rather  to  die  himself 
than  escape  by  the  murder  of  an  innocent.fm)  But,  in  such  a  case,  he  is  per- 
mitted to  kill  the  assailant ;  for  there  the  law  of  nature,  and  self-defence,  its 
primary  canon,  have  made  him  his  own  protector. 

8.  There  is  a  third  species  of  necessity,  which  may  be  distinguished  from  the 
actual  compulsion  of  external  force  or  fear;  being  the  result  of  reason  and  re- 
flection which  act  upon  and  constrain  a  man's  will,  and  oblige  him  to  do  an 
action  which,  without  such  obligation,  would  be  criminal.  And  that  is,  when  a 
man  has  his  choice  of  two  evils  set  before  him,  and  being  under  a  necessity  of 

(niHal.P.a47.  (»)//.4,2,64MdflL 

(f )  1  Hawk.  P.  G.  2, 8.  (()  1  Hal.  P.  iX  60. 


r*)  See  book  L  p.  131.  (•)  Ibid.  61. 
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'^  The  punishment  of  the  pillory  was  abolished,  by  56  Geo.  III.  c.  138. — Stewart. 

^  In  aU  fnitdemeanaurs  it  appears  that  the  wife  may  be  found  guilty  with  the  husband. 
It  is  said  the  reason  why  she  was  excused  in  burglary,  larceny,  &c.  was  because  she  oould 
not  tell  what  property  the  husband  might  claim  in  the  goods.  10  Mod.  63  and  335.  But 
the  better  reason  seems  to  be  that  by  the  ancient  law  the  husband  had  the  benefit  of 
the  clergy,  if  he  could  read,  but  in  no  case  could  women  have  that  benefit.  It  would 
therefore  have  been  an  odious  proceeding  to  have  executed  the  wife  and  to  have  dis- 
missed the  husband  with  a  slight  punishment.  To  avoid  this,  it  was  thought  better  thai 
In  such  cases  she  should  be  altogether  acquitted ;  but  this  reason  did  not  apply  to  mis- 
demeanours.— Christian. 

^'  The  fear  of  having  houses  burned,  or  goods  spoiled,  is  no  excuse  in  the  eye  of  the 
law  for  joining  and  marching  with  rebels.  The  only  force  that  doth  excuse  is  a  foroe 
upon  the  perwn  and  present  fear  of  death ;  and  this  force  and  fear  must  continue  all  the 
time  the  party  remains  with  the  rebels.  It  is  incumbent  upon  men  who  make  foroe 
their  defence  to  show  an  actual  force,  and  that  they  joined  pro  timore  'norfit,  d  reeeuenaU 
ptam  cUo  poiuenmL  Fost.  14,  216.-«Chri8TIa« 
360 
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ohoosing  ovie,  he  chooser  the  ^least  pemicioae  of  the  two.  Here  the  will  ^^^^ 
cannot  be  said  freely  to  exert  itself,  oeing  rather  passive  than  active ;  or,  ■- 
if  active,  it  is  rather  in  rejecting  the  greater  evil  than  in  choosing  the  less.  Of 
this  sort  is  that  necessity  where  a  man  by  the  commandment  of  the  law  is 
bound  to  arrest  another  for  any  capital  offence,  or  to  disperse  a  riot,  and  resist- 
ance is  made  to  his  authoritv:  it  is  nere  justifiable,  and  even  necessary,  to  beat, 
to  wound,  or  perhaps  to  kill  the  oifendersy  rather  than  permit  the  murderer  to 
escape,  or  the  riot  to  continue.  For  the  preservation  of  the  peace  of  the  king- 
dom, and  the  apprehending  of  notorious  malefactors,  are  of  the  utmost  conse- 
quence to  the  public ;  and  therefore  excuse  the  felony  which  the  killing  would 
otherwise  amount  to.(n) 

4.  There  is  yet  another  case  of  necessity,  which  has  occasioned  great  specula- 
tion among  the  writers  upon  general  law;  viz.,  whether  a  man  in  extreme  want 
of  food  or  clothing  may  justify  stealing  either,  to  relieve  his  present  necessities? 
And  this  both  (Trotius(o)  and  Puffendorf,( p^  together  with  manv  other  of  the 
foreign  jurists,  hold  in  the  afSrmative ;  maintaining,  by  many  ingenious,  hu- 
mane, and  plausible  reasons,  that  in  such  cases  the  community  of  goods,  by  a 
kind  of  tacit  confession  of  society,  is  revived.  And  some  even  of  our  own 
lawyers  have  held  the  9B,me,{q)  though  it  seems  to  be  an  unwarranted  doctrine, 
borrowed  from  the  notions  of  some  civilians;  at  least  it  is  now  antiquated,  the 
law  of  England  admitting  no  such  excuse  at  pre8ent.(r)  And  this  its  doctrine 
is  agreeable  not  only  to  the  sentiments  of  many  of  the  wisest  antients,  particu- 
larly Cicero,(«)  who  holds  that  "  suum  cuique  incammodum  ferendum  est,  potius 
quam  de  aUerius  commodis  detrahendum,**  but  also  to  the  Jewish  law,  as  certi-  * 
ned  by  king  Solomon  himself  :(^)  <<  If  a  thief  steal  to  satisfy  his  soul  when  he  is 
hungry,  he  shall  restore  ^sevenfold,  and  shall  give  all  the  substance  of  his  ri^oo 
house  :"  which  was  the  ordinary  punishment  for  thefb  in  that  kingdom.  ■- 
And  this  is  founded  upon  the  highest  reason :  for  men's  properties  would  be  under 
a  strange  insecurity  if  liable  to  be  invaded  according  to  the  wants  oi  others, 
of  which  wants  no  man  can  possibly  be  an  adequate  judge  but  the  party  him- 
self who  pleads  them.  In  this  country  especially  there  would  be  a  peculiar 
impropriety  in  admitting  so  dubious  an  excuse ;  for  by  our  laws  such  sufficient 
provision  is  made  for  the  poor  by  the  power  of  the  civil  magistrate,  that  it  is 
impossible  that  the  most  needy  stranger  should  ever  be  reduced  to  the  necessity 
of  thieving  to  support  nature.  This  case  of  a  stranger  is,  by  the  way,  the 
strongest  instance  put  by  baron  Paffendorf,  and  whereon  he  builds  his  principal 
arguments :  which,  however  they  may  hold  upon  the  continent,  where  the  par- 
simonious industry  of  the  natives  orders  everv  one  to  work  or  starve,  yet  must 
lose  all  their  weight  and  efficacy  in  Englana,  where  charity  is  reduced  to  a 
system  and  interwoven  in  our  very  constitution.  Therefore  our  laws  ought  by 
no  means  to  be  taxed  with  being  unmerciftil  for  denying  this  privilege  to  the 
necessitous;  especially  when  we  consider  that  the  king,  on  the  representation 
of  his  ministers  of  justice,  hath  a  power  to  soften  the  law  and  to  extend  mercy 
in  cases  of  peculiar  hardship.  An  advantage  which  is  wanting  in  many  states, 
particularly  those  which  are  democratical ;  and  these  have,  in  its  stead,  intro- 
duced and  adopted  in  the  body  of  the  law  itself  a  multitude  of  circumstances 
tending  to  alleviate  its  rigour.  But  the  founders  of  our  constitution  thought 
it  better  to  vest  in  the  crown  the  power  of  pardoning  particular  objects  of 
compassion  than  to  countenance  and  establish  theft  by  one  general  undistih- 
guisriing  law. 

YII.  To  these  several  cases,  in  which  the  incapacity  of  committing  crimes 
arises  from  a  deficiency  of  the  will,  we  may  add  one  more,  in  which  the  law 
supposes  an  incapacity  of  doing  wrong,  Arom  the  excellence  and  perfection  of  . 
the  '^person;  which  extend  as  well  to  the  will  as  to  the  other  qualities  of    |.^nq 
his  mind.    I  mean  the  case  of  the  king ;  who,  by  virtue  of  his  roval  pre-    - 
rogative,  is  rot  under  the  coercive  power  of  the  law;(u)  which  will  not  suppose 
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;•)  IHal.  p.  a  52. 
•)  De  Jure,  (.  <f  ».  L  2,  c.  2. 
(»)  L.  of  Nat.  and  N.  1,  2,  e.  «. 
(ff)  Britttn.  e.  10.   Uiir.  o.  4»  1 1«. 


1  HaL  P.  0. 64 
l>p  q^.  L  a,  d,  6. 
Pitwr.YLaO. 
(•)  1  HflL  P.  a  44. 
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him  capable  of  committing  a  foUjy  much  less  a  crime.  We  are  therefore,  oat 
of  reverence  and  decency,  to  forbear  any  idle  inquiries  of  what  would  be  the 
consequence  if  the  king  were  to  act  thus  and  thus :  since  the  law  deems  so 
highly  of  his  wisdom  and  virtue  as  not  even  to  presume  it  possible  for  him  to 
do  any  thing  inconsistent  with  his  station  and  dignity;  and  therefore  has 
made  no  provision  to  remedv  such  a  grievance.  But  of  this  sufficient  was  said 
m  a  former  volume,(i;)  to  which  I  must  refer  the  reader. 


CHAPTER  ni. 

OF  PRINCIPALS  AND  ACX:JESS0RIES. 


^04  -1  *It  having  been  shown  in  the  preceding  chapter  what  persons  are,  or 
^  are  not,  upon  account  of  their  situation  and  circumstances,  capable  of 
committing  crimes,  we  are  next  to  make  a  few  remarks  on  the  different  degrees 
of  guilt  among  persons  that  are  capable  of  offending,  viz.:  as  principal,  and  as 
accessory. 

I.  A  man  may  be  principal  in  an  offence  in  two  degrees.  A  principal  in  the 
first  degree  is  he  that  is  the  actor  or  absolute  perpetrator  of  the  crime ;  and  in 
the  second  degree  he  is  who  is  present,  aiding  and  abetting  the  fact  to  be 
donQ.(a)  Which  presence  need  not  always  be  an  actual  immediate  standing 
by,  within  sight  or  hearing  of  the  fact ;  but  there  may  be  also  a  constructive 
presence,  as  when  one  commits  a  robbery  or  murder  and  another  keeps  watch 
or  guard  at  some  convenient  distance.(&)^  And  this  rule  hath  also  other  excep- 
tions :  for,  in  case  of  murder  by  poisoning,  a  man  may  be  a  principal  felon  b^ 
preparing  and  laying  the  poison,  or  persuading  another  to  drink  it(c)  who  is 

(•)  Book  L  eh.  7,  page  244.  (»)  Forter,  360.  «• 

(•)  1  Hal.  P.  a  616.  (•>  Kel.  62. 

^  Where  a  person  stood  outside  a  house  to  receive  eoods  which  a  confederate  was 
stealing  within  it,  he  was  held  a  principal,  (1  Ry.  &  M.  C.  C.  96;)  and  in  the  case  of 
privately  stealing  in  a  shop,  if  several  are  acting  together,  some  in  the  shop  and  some 
out  of  it,  and  the  property  is  stolen  by  the  hands  of  one  of  those  who  are  in  the  shop, 
those  who  are  outside  are  equally  guilty  as  principals,  (Russ.  &  R.  C.  C.  343;)  and  if 
several  combine  to  forge  an  instrument,  and  each  executes  by  himself  a  distinct  part  of 
the  forgery,  and  they  are  not  together  when  the  instrument  is  completed,  they  are  never- 
theless all  guilty  as  principals.  Russ.  &  R.  C.  C.  446.  But  where  a  man  incites  a  guilty 
agent  to  commit  murder,  and  he  is  neither  actually  nor  constructively  present,  the 
perpetrator  is  the  principal  felon,  and  the  former  cnly  an  accessory  before  the  fact.  1 
Hale,  435.  3  Inst.  49.  Persons  not  present,  nor  sufSciently  near  to  give  assistance,  are 
not  principals.    Russ.  &  R.  C.  C.  363,  421. 

Mere  presence  is  not  sufficient  to  constitute  the  party  a  principal,  without  he  aids,  assists, 
an4  abets.  Thus,,  if  two  are  fighting,  and  a  third  comes  by  and  looks  on,  but  assists 
neither,  he  is  not  guilty  if  homicide  ensue,  (1  Hale,  439.  2  Hawk.  c.  29,  s.  10 ;)  but  if 
several  come  with  intent  to  do  mischief,  though  only  one  does  it,  all  the  rest  are  princi- 
pals in  the  second  degree.  1  Hale,  440.  2  Hawk.  c.  29,  s.  8.  So,  if  one  present  command 
snother  to  kiU  a  third,  both  the  agent  and  contriver  are  guilty.  Id. ;  and  see  1  Hale* 
t42,  443,  444.  2  Hawk.  c.  29,  s;  8.  In  a  late  singular  case  it  was  held  that  if  a  man 
encourage  a  woman  to  murder  herself,  and  is  present  abetting  her  while  she  does  so, 
tfuch  person  is  guilty  of  murder  as  a  principal ;  and  that  if  two  encourage  each  other  to 
murder  themselves  together,  and  one  does  so,  but  the  other  fails  in  the  attempt  upon 
himself,  he  is  a  principal  in  the  murder  of  the  other ;  but  if  it  be  uncertain  whether  the 
deceased  really  killea  herself,  or  whether  she  came  to  her  death  by  accident  before  the 
.moment  when  she  meant  to  destroy  herself,  it  will  not  be  murder  in  either.  Russ.  &  R. 
C.  C.  523. 

Besides  presence  and  uding  and  abetting  the  principal,  there  must  be  a  vartidpation  m 
the  felonious  design,  or^at  least  the  offence  must  be  within  the  compass  of  the  original 
intention,  to  constitute  a  principal  in  the  second  degree.  Thus,  if  a  master  assaults 
another  with  malice  prepense,  and  the  servant,  being  ignorant  of  his  master's  malignant 
design,  takes  part  with  him,  the  servant  is  not  an  abettor  of  murder,  but  manslaughter 
only.  See  1  Male,  446.  Russ.  &  R.  C.  0.  99.  And  in  order  to  render  persons  liable  afc 
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ignorant  of  its  po  sonous  qnality^C^f^  or  giving  it  to  bim  for  that  purpose,  and 
jet  not  administer  it  himself,  nor  oe  present  when  the  very  deed  of  poisoning 
IS  committed.(e)  And  the  same  reasoning  will  hold  with  regard  to  other  r^toc 
murders  committed  in  the  absence  '''of  the  murderer  bj  means  which  he  l- 
had  prepared  beforehand,  and  which  probably  could  not  fail  of  their  mischievous 
.effect  As  by  laying  a  trap  or  pitfall  for  another,  whereby  he  is  killed,  lettfaig 
out  a  wild  bi^ast,  wiui  an  intent  to  do  mischief,  or  inciting  a  madman  to  commit 
murder,  so  that  death  thereupon  ensues;  in  every  of  these  cases  the  party  offend- 
ing is  guilty  of  murder  as  a  principal,  in  the  first  de^ee.  For  he  cannot  be 
called  an  accessory,'  that  necessarily  presupposing  a  principal ;  and  the  poison, 
the  pitfall,  the  beast,  or  the  madman  cannot  be  held  principals,  being  only  the 
instruments  of  deatb>  As  therefore  he  must  be  certamly  guiltv  either  as  prin- 
cipal or  accessory,  and  cannot  be  so  as  accessory,  it  follows  that  he  must  be 
guilty  as  principal,  and,  if  principal,  then  in  the  first  degree ;  for  there  is  no 
other  criminal,  much  less  a  superior  in  the  guilt,  whom  he  could  aid,  abet,  or 
assist//) 

II.  An  accessory  is  he  who  is  not  the  chief  actor  in  the  offence,  nor  present 
at  its  performance,  but  is  some  way  concerned  therein,  either  before  or  (tfter  the 
fact  committed.  In  considering  the  nature  of  which  degree  of  guilt,  we  will 
first  examine  what  offences  admit  of  accessories,  and  what  not;  secondly,  who 
may  be  an  accessory  before  the  fact;  thirdly,  who  may  be  an  accessorv  after  it; 
and  lastly,  how  accessories,  considered  merely  as  such,  and  distinct  from  prin- 
cipals, are  to  be  treated. 

1.  And,  first,  as  to  what  offences  admit  of  accessories,  and  what  not.  In 
high  treason  there  are  no  accessories,  but  all  are  principals :  the  same  acts  that 
make  a  man  accessory  in  felony  making  him  a  principal  in  high  treason,  upon 
account  of  the  heinousness  of  the  crime.(^)  Besides,  it  is  to  be  considered,  tnat 
the  bare  intent  to  commit  treason  is  many  times  actual  treason ;  as  imagining 
the  death  of  the  king,  or  conspiring  to  take  away  his  crown.  And,  as  no  one 
can  advise  and  abet  such  a  crime  without  an  intention  to  have  it  done,  there 
can  be  no  accessories  before  the  &ct;  since  the  *very  advice  and  abet-  r-^no 
ment  amount  to  principal  treason.  But  this  will  not  hold  in  the  inferior  ■- 
species  of  high  treason,  which  do  not  amount  to  the  legal  idea  of  compassing 
tne  death  of  the  king,  queen,  or  prince.  For  in  those  no  advice  to  commit  them, 
unless  the  thing  be  actually  performed,  will  make  a  man  a  principal  traitor.(A) 
In  petit  treason,  murder,  and  felonies  with  or  without  benefit  of  clergy,*  there 
may  be  accessories;  except  only  in  those  offences  which  by  judgment  of  law  are 
sudden  and  unpremeditated,  as  manslaughter  and  the  like,  which  therefore 
cannot  have  any  accessories  before  the  fact.(i)  So  too  in  petit  larceny,  and  in 
all  crimes  under  the  degree  of  felony,  there  are  no  accessories  either  before  or 
after  the  fact,  but  all  persons  concerned  therein,  if  guilty  at  all,  are  jprinci- 
|ials  :{k)  the  same  rule  holding  with  regard  to  the  highest  and  lowest  offences^ 

(^  VoMer,  849.  (*)  Foster,  843. 

(')  8  Inst.  188.  (<)  1  Hal.  P.  C.  815. 

(OlHal.P.0.617.  2  Hawk.  P.  0. 818.  (*)  1  Hal.  P.  C.  618. 
(r)8Imtl38.   IHaLP.C.  618. 


principals  in  the  eecond  degree,  the  killing  or  other  act  must  be  in  pursuance  of  some 
anginal  unlawful  purpose,  and  not  collateral  to  it.    1  East,  P.  C.  358. 

'ihe  punishment  of  principals  in  the  second  degree  is  in  general  the  same  as  principals 
m  the  first  degree.  1  Leach,  64.  4  Burr.  2076.  But  where  the  act  is  necessarily  per- 
sonal, as  in  stealinff  privately  from  the  person,  he  whose  hand  took  the  property  can 
alone  be  guilty,  under  the  statute,  and  aiaers  and  abettors  are  only  principals  in  a  simple 
larceny.  1  Hale,  529.  So,  on  an  indictment  on  the  statute  against  stabbing,  only  the 
party  who  actually  stabs  is  ousted  of  clergy.  1  Jac.  I.  c.  8.  1  East,  P.  C.  348,  350.  1  Male» 
468. 

Principals  in  the  second  degree  may  be  arraigned  and  tried  before  the  principal  in  the 
first  degree  has  been  outlawed  or  found  guilty.  1  Hale,  437.  4  Bun»  2076.  2  Hale,  22S 
9  Co.  6f.— Chittt. 

'  This  seems  to  apply  merely  to  felonies,  where,  by  the  law,  judgment  of  death  ought 
reeularly  to  ensue.  1  Hale,  618.  1  Bum,  5.  The  crime  of  petit  treason  is  now  acKv 
liuied.--CHiTTT. 
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though  upon  different  reasons.  In  treason  all  are  principals  propter  odium  de- 
Ucti;  in  trespass  all  are  principals  because  the  law,  qucR  de  minimis  non  curat,  doe«i 
not  descend  to  distinguish  the  different  shades  of  guilt  in  petty  misdemeanours. 
It  is  a  maxim  that  accessoriua  sequitur  naturam  9ui  principalis :(J)  and  therefore 
an  accessory  cannot  be  guilty  of  a  higher  crime  than  his  principal :  being  only 
punished  as  a  partaker  of  his  guilt.  So  that  if  a  servant  instigates  a  stranger 
to  kill  his  master,  this  being  murder  in  the  stranger  as  principal,  of  course  the 
servant  is  accessory  only  to  the  crime  of  murder ;  though,  had  he  been  present 
and  assisting,  he  would  have  been  guilty  as  principal  of  petit  treason,  and  the 
stranger  of  murder.(wi) 

2.  As  to  the  second  point,  who  may  be  an  accessory  before  the  fact;  Sir  Matthew 
Hale(n)  defines  him  to  be  one  who,  being  absent  at  the  time  of  the  crime  com- 
mitted, doth  yet  procure,  counsel,  or  command  another  to  commit  a  crime 
Herein  absence  is  necessary  to  make  him  an  accessory ;  for  if  such  procurer,  or 
the  like,  be  present,  he  is  guilty  of  the  crime  as  principal.  If  A.  tnen  advisea 
1*87 1  ^'^  ^^^  another,  and  '*'B.  does  it  in  the  absence  of  A.,  now  B.  is  princi- 
-■  pal  and  A.  is  accessory  in  the  murder.  And  this  holds  even  though  the 
party  killed  be  not  in  return  naturd  at  the  time  of  the'  advice  ^ven.  As  if  A., 
the  reputed  father,  advises  B.,  the  mother  of  a  bastard  child  unborn,  to  strangle 
it  when  bom,  and  she  does  so ;  A.  is  accessory  to  this  murder.(o)  And  it  is 
also  settled(/))  that  whoever  procureth  a  felony  to  be  committed,  though  it  be 
by  the  intervention  of  a  third  person,  is  an  accessory  before  the  fact.  It  is  like- 
wise a  rule,  that  he  who  in  any  wise  commands  or  counsels  another  to  commit 
an  unlawfol  act  is  accessory  to  all  that  ensues  upon  that  unlawful  act;  but  is 
not  accessory  to  any  act  distinct  from  the  other.  As  if  A.  commands  B.  to 
beat  C,  and  B.  beats  him  so  that  he  dies :  B.  is  ^ilty  of  murder  as  principal, 
and  A.  as  accessory.'  But  if  A.  commands  B.  to  burn  C.'s  house,  and  he,  in  so 
doing,  commits  a  robbery ;  now  A.,  though  accessory  to  the  burning,  is  not 
accessory  to  the  robbery,  for  that  is  a  thing  of  a  distinct  and  unconsequential 
natnre.(^)*  But  if  the  felony  committed  be  the  same  in  substance  with  that 
which  is  commanded,  and  only  varying  in  some  circumstantial  matters ;  as  if, 
upon  a  command  to  poison  Titius,  he  is  stabbed  or  shot,  and  dies;  the  com- 
mander is  still  accessory  to  the  murder,  for  the  substance  of  the  thing  com- 
manded was  the  death  of  Titius,  and  the  manner  of  its  execution  is  a  mere 
collateral  circumstance.(r) 

8.  An  accessory  after  the  fact  may  be,  where  a  person,  knowing  a  felony  to 
uave  been  committed,  receives,  relieves,  comforts,  or  assists  the  felon.(«) 
Thereibre  to  make  an  accessory  ex  post  facto,  it  is  in  the  first  place  requisite  that 
he  knows  of  the  felony  committed. (^)^  In  the  next  place,  he  must  receive,  re- 
lieve, comfort,  or  assist  him.  And,  generally,  any  assistance  whatever  given  to 
a  felon,  to  hinder  his  being  apprehended,  tried,  or  suffering  punishment,  makes 
the  assistor  an  accessory.  As  furnishing  him  with  a  horse  to  escape  hia 
'^881  '''P^i'SUG^Sy  money  or  victuals  to  support  him,  a  house  or  other  shelter  to 
^     conceal  him,  or  open  force  and  violence  to  rescue  or  protect  him.(u)    So 

(>)  8  iDBt.  ISO.  (ff)  1  Hal.  p.  G.  ei7. 

(•)  2  Hawk.  P.  a  81A.  M  2  Hawk.  P.  C.  819. 

(•)  1  Hal.  P.  a  610.  M 1  Hal.  p.aeis. 

(•)  Dyer,  186.  (•)  2  Hawk.  P.  a  819. 

{P)  Foster,  126.  («•}  2  Hawk.  P.  a  S17, 81« 


*  This  most  be  understood  to  have  reference  to  a  case  where  the  oommand  is  to  beat 
violently.    1  Hale.  442,  443,  444.    1  East,  P.  C.  267,  268,  259.    Kel.  109,  117.— Ohittt. 

*  The  crime  must  be  of  the  same  complexion,  and  not  on  a  different  ol^eot  than  that 
to  which  the  agent  was  instigated.  Thus,  if  A.  commands  6.  to  bum  a  certain  house 
with  which  he  is  well  acquainted,  and  he  burns  another,  or  to  steal  a  certain  horse,  and 
he  steals  a  different  one,  A.  will  not  be  liable  to  be  indicted  as  accessory  to  the  crimes 
committed,  because,  B.  acting  in  contradiction  to  the  commands  of  A.,  and  that  know- 
ingly, it  is  on  his  part  a  mere  ineffectual  temptation,  and  the  specific  crime  he  planned 
was  never  completed.  Plowd.  475.  Hawk.  d.  2,  c.  29,  s.  18.  1  Hale,  617.  .Com.  Dig. 
Justices,  T.    1  Fost.  360.— Chittt. 

*  He  must  know  that  the  felon  is  guilty ;  and  it  seems  to  be  the  better  opinion  thai  an 
Implied  notice  is  not  sufficient.    1  Hale,  323,  622. — Chittt. 

864 


Chap.  8.] 


PUBLIC   WRONGS. 


88 


likewise  to  convey  instruments  to  a  felon  to  enable  him  to  break  gaol,  or  to  bribe 
the  gaoler  to  let  him  escape,  makes  a  man  an  accessory  to  the  felony.  But  to  re- 
lieve a  felon  in  gaol  with  clothes  or  other  necessaries  is  no  offence ;  for  the  crime 
imputable  to  this  species  of  accessory  is  the  hinderance  of  public  justice,  by 
assisting  the  felon  to  escape  the  vengeance  of  the  law.(t;)  To  buy  or  receive 
stolen  goods,  knowing  them  to  be  stolen,  falls  under  none  of  these  descriptions; 
it  was  therefore  at  common  law  a  mere  misdemeanour,  and  made  not  the  re- 
ceiver accessory  to  the  theft ;  because  he  received  the  goods  only  and  not  the 
felon  :(w)  but  now,  by  the  statutes  5  Anne,  c.  31,  and  4  Geo.  1.  c.  11,*  all  such 
receivers  are  made  accessories,  Twhere  the  principal  felony  admits  of  accesso- 
tieaMx)  and  may  be  transportea  for  fourteen  years  ;*  and,  in  the  case  of  re- 
ceiving linen  goods  stolen  from  the  bleaching-grounds,  are,  by  statute  18  Geo. 
II.  c.  ?7,  declared  felons  without  benefit  of  clergy.*  In  France  such  receivers 
are  punished  with  death ;  and  the  Gothic  constitutions  distinguished  also  three 
sorts  of  thieves,  **unum  qui  consilium  daret,  alteram  qui  contrectaretj  tertium  qui 
recgptaret  et  occuleret;  paripoenas  singulos  obnoxios.'Xy) 

The  felony  must  be  complete  at  the  time  of  the  assistance  given ;  else  it 
makes  not  the  assistant  an  accessory.  As,  if  one  wonnds  another  mortally,  and 
after  the  wound  given,  but  before  death  ensues,  a  person  assists  or  receives  the 
delinquent :  this  does  not  make  him  accessory  to  the  homicide ;  for,  till  death 
ensues,  there  is  no  felony  committed. (2-)  But  so  strict  is  the  law  where  a  felony 
is  actually  complete,  in  order  to  do  enectnal  justice,  that  the  nearest  relations 
ar^"  not  suffered  to  aid  or  receive  one  another.  If  the  parent  assists  his  child, 
or  the  child  the  parent,  if  the  brother  receives  the  brother,  the  master  his  ser- 
vant, or  the  servant  his  master,  or  even  if  the  husband  relieves  his  wife,  who 
have  any  of  them  committed  a  '*'felony,  the  receivers  become  acces-  r-^ieoq 
sories  ex  post  facto.(z)  But  a  feme-covert  cannot  become  an  accessory  by  *■ 
the  receipt  and  concealment  of  her  husband ;  for  she  is  presumed  to  act  under 
his  coercion,  and  therefore  she  is  not  bound,  neither  ought  she,  to  discover  her 
lord.(^') 

4.  Tne  last  point  of  inquiry  is  how  accessories  are  to  be  treated,  considered 
distinct  from  principals.  And  the  general  rule  of  the  antient  law  (borrowed 
from  the  Grothic  constitutionB)(6)  is  tnis,  that  accessories  shall  suffer  the  same 
punishment  as  their  principals :  if  one  be  liable  to  death  the  other  is  also 
liable ;(<;)  as,  by  the  laws  of  Athens,  delinquents  and  their  abettors  were  to  re- 
ceive the  same  punishment.((2)  Why  then,  it  may  be  asked,  are  such  elaborate 
distinctions  made  between  accessories  and  principals,  if  both  are  to  suffer  tho 
same  punishment  ?  For  these  reasons :  1.  To  distinguish  the  nature  and  de- 
nomination of  crimes,  that  the  accused  may  know  how  to  defend  himself  when 
indicted;  the  commission  of  an  actual  robbery  being  quite  a  different  accusation 
from  that  of  harbouring  the  robber.  2.  Because,  though  by  the  antient  com- 
mon law  the  rule  is  as  before  laid  down,  that  both  shall  be  punished  alike,  yet 
DOW  by  the  statutes  relating  to  the  benefit  of  clergy  a  distinction  is  made  bf> 


(•)  1  Hal.  p.  G.  620,  621. 
^)  Ibid.  620. 

(9)  Stlernhook,  de  jurt  Galh,  L  8,  o.  6. 
(•)  2  Hawk.  P.  a  820. 


(•)  3  lost.  108.   2  Hawk.  P.  a  820. 
(»)1  Hal.  P.  0.621. 
'«)  See  Stlernhook,  fldd. 
)  8  Inat  188. 
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•6  Anne,  c.  31  is  repealed  by  7  Geo.  FV.  c.  31,  as  relating  to  this  subject ;  and  4  Geo 
TV.  c.  11,  as  to  this  ofifence,  is  repealed  by  7  A  8  Geo.  IV.  c.  27 ;  and  now,  by  7  &  8  Ooo. 
IV.  c.  29,  such  receivers  may  be  indicted  as  accessories  after  the  fact,  or  for  a  substantive 
felony ;  and,  in  the  latter  case,  whether  the  principal  shall  or  shall  not  have  been  pre- 
viously convicted,  or  shall  not  be  amenable  to  justice,  and  are  liable  to  transportation  or 
imprisonment.— Chitty. 

'  But  now,  by  stat.  7  &  8  Geo.  FV,  c.  29,  s.  64,  the  receiver  of  stolen  goods  may  be 
indict<ed  either  as  accessory  after  the  fact  or  for  a  substantive  felony,  fEnd  is  liable  to 
penal  servitude  (16  &  17  Vict.  c.  99)  or  imprisonment. — Stewart. 

'  By  7  &  8  Geo.  IV.  c  29,  s.  16,  this  offence  is  punishable  by  transportation  for  life,  or 
(br  any  term  not  less  than  seven  years,  or  by  imprisonment  i  ot  exceeding  four  years, 
with  public  or  private  whippings  for  male  offenders. — Chittt. 
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tween  them  :  accessories  after  the  fact  being  still  allowed  the  benefit  of  clergj* 
In  all  cases,  exiiept  horse-stealing,(e)  and  stealing  of  linen  from  bleaching- 
grounds  :(/)*  which  is  denied  to  the  principals  and  accessories  before  the  fact  ic 
many  cases;  as,  among  others,  in  petit  treason,  murder,  robbery,  and  wilM 
buming.(^)  And  perhaps  if  a  distinction  were  constantly  to  be  made  between 
the  panisnment  of  principals  and  accessories,  even  before  the  fact,  the  latter  to 
be  treated  with  a  little  less  severity  than  the  former,  it  might  prevent  the  per- 
petration of  many  crimes  by  increasing  the  difficulty  of  finding  a  person  to 
i^iAfi-i  execute  the  deed  itself;  as  his  danger  would  be  ^eater  *than  uiat  of  his 
^  accomplices  by  reason  of  the  difference  of  his  puniBhment.(A)  3.  Because 
formerly  no  man  could  be  tried  as  accessory  till  after  the  principal  was  con- 
victed, or  at  least  he  must  have  been  tried  at  the  same  time  with  him ;  though 
that  law  is  now  much  altered,  as  will  be  shown  more  fully  in  its  proper  place. 
4.  Because,  though  a  man  be  indicted  as  accessory  and  acquitted,  he  may  after- 
wards be  indicted  as  principal ;  for  an  acquittal  of  receivmg  or  counselling  a 
felon  is  no  acquittal  of  the  felony  itself;  but  it  is  matter  of  some  doubt  whetheri 
if  a  man  be  acquitted  as  principal,  he  can  be  afterwards  indicted  as  accessoiy 
before  the  fact;  since  those  offences  are  frequently  very  nearly  allied,  and  there- 
fore an  acquittal  of  the  guilt  of  one  may  be  an  acquittal  of  the  other  also.(i)  But 
it  is  clearly  held  that  one  acquitted  as  principal  may  be  indicted  as  an  accessory 
after  the  fact;  since  that  is  always  an  offence  of  a  different  species  of  guilt, 
principally  tending  to  evade  the  public  justice,  and  is  subsequent  in  its  com- 
mencement to  the  other.  Upon  these  reasons  the  distinction  of  principal  and 
accessoiy  will  appear  to  be  nighly  necessary;  though  the  punishment  is  still 
much  the  same  with  regard  to  principals,  and  such  accessories  as  offend  b^ort 
the  fact  is  committed.'^ 


CHAPTBK 17. 

OP  OFFENCES  AGAINST  GOD  AND  RELIGION. 

n^M-*  n  *In  the  present  chapter  we  are  to  enter  upon  the  detail  of  the  several 
^  species  of  crimes  and  misdemeanours,  with  the  punishments  annexed  to 
each  by  the  law  of  England.  It  was  observed  in  the  be^ning  of  this  book(a) 
that  crimes  and  misdemeanours  are  a  breach  and  violation  of  the  public  rights 
and  duties  owing  to  the  whole  community,  considered  as  a  community,  in  its  social 

(•)  Pott.  Antlq.  b.  L  e.  36.  (*)  Beocar.  e.  87. 

(OStatSlKI&LCia.  (*)1  Hal.  P. a  026^  686.  2 Hwflc. P. 0. 678.  Vostor^WL 

(y)  Stat.  18  Gca  II.  c  27.  (•)  See  page  6. 

(*)  1  HaL  P.  0.  616. 

'  By  Btat.  9  Geo.  lY.  c.  31,  acceesories  before  the  fact  in  cases  of  murder  are  rendered 
equally  guilty  with  the  principal. 

By  Stat.  7  %  8  Geo.  Iv.  c.  29,  it  is  enacted,  in  the  Gist  section,  "That  in  every  case  of 
felony  punishable  under  this  act,  every  principal  in  the  second  de^ee,  and  every  acces- 
sory before  the  fact,  shall  be  punishable  with  death,  or  otherwise,  m  the  same  manner 
as  the  principal  in  the  first  degree  is  by  this  act  punishable ;  and  every  accessory  after 
the  fiust  to  any  felony  punishable  under  this  act  (except  only  a  receiver  of  stolen  pro- 
perty) shall  on  conviction  be  liable  to  be  imprisoned  K>r  any  term  not  exceeding  two 
years ;  and  every  person  who  shall  idd,  abet,  counsel,  or  procure  the  commission  of  any 
misdemeanour  punishable  under  this  act,  shall  be  liable  to  be  indicted  and  punished  as 
a  principal  offender." 

And,  Dy  7  ^  8  Geo.  IV.  c.  30,  a  similar  enactment  is  made  in  section  26  to  the  above. 

These  three  acts  incorporate  nearly  every  offence  of  murder,  felony,  and  misde- 
meanour mentioned  and  aaverted  to  by  the  learned  commentator. — Cbittt. 

'^  But  if  the  principal  felony  is  committed  on  the  high  seas,  then  the  accessory  shall 
Ite  tried  like  the  principal,  under  the  28  Hen.  V III.  c.  15,  which  provides  for  the  trial  of 
felonies  upon  the  high  seas;  but  no  one  tried  for  an  offence  by  one  jurisdiction  shaU 
afterwards  be  tried  for  the  same  offence  under  the  other  juri8diotion.---CHiTTT 
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aggregate  capacity.  And  in  the  very  entrance  of  tbeise  commentaries(&)  it  waa 
shown  that  human  laws,  can  have  no  concern  with  any  but  social  and  relative 
duties,  being  intended  only  to  regulate  the  conduct  of  man,  considered  under 
various  relations,  as  a  member  of  civil  society.  All  crimes  ought  therefore  to 
be  estimated  merely  according  to  the  mischiefs  which  they  produce  in  civil  so- 
ciety ;(c)  and  of  consequence  private  vices  or  breach  of  mere  absolute  duties, 
which  man  is  bound  to  perform  considered  only  as  an  individual,  are  not,  cannot 
be,  the  object  of  any  municipal  law  any  further  than  as  by  their  evil  example,  or 
other  pernicious  ef^cts,  they  may  prejudice  the  community  and  thereby  become 
a  species  of  public  crimes.  Thus  the  vice  of  drunkenness,  if  committed  privately 
and  alone,  is  beyond  the  knowledge  and  of  course  beyond  the  reach  of  human 
tribunals;  but  u  committed  publicly,  in  the  face  of  the  world,  its  evil  example 
makes  it  hable  to  temporal  censures.  The  vice  of  lying,  which  consists  (ab- 
stractedly taken)  in  a  criminal  violation  of  truth,  and  therefore,  in  any 
♦shape,  is  derogatory  from  sound  morality,  is  not,  however,  taken  notice  r-^^n 
of  by  our  law  unless  it  carries  with  it  some  public  inconvenience,  as  ^ 
spreading  false  news;  or  some  social  injury,  as  slan(}er  and  malicious  prosecu- 
tion, for  which  a  private  recompense  is  given.  And  ^et  drunkenness  and  ma- 
levolent lying  are  in  foro  conscientice  as  thoroughly  criminal  when  they  are  not, 
as  when  they  are,  attended  with  public  inconvenience.  The  only  dinerence  is 
that  both  public  and  private  vices  are  subject  to  the  vengeance  of  eternal  jus- 
tice; and  public  vices  are  besides  liable  to  the  temporal  punishment  of  human 
tribunals. 

On  the  other  hand :  there  are  some  misdemeanours  which  are  punished  by 
the  municipal  law  that  have  in  themselves  nothing  criminal,  but  are  made  un- 
lawful by  tne  positive  constitutions  of  the  state  for  public  convenience ;  such  as 
poaching,  exportation  of  wool,  and  the  like.  These  are  naturally  no  offences 
at  all ;  but  their  whole  criminality  consists  in  their  disobedience  to  the  supremo 
power,  which  has  an  undoubted  ri^ht,  for  the  well-being  and  peace  of  the  com- 
munity,  to  make  some  things  unlawful  which  are  in  themselves  indifferent. 
Upon  the  whole,  therefore,  though  part  of  the  offences  to  be  enumerated  in  the 
following  sheets  are  offences  against  the  revealed  law  of  God,  others  against  the 
law  of  nature,  and  some  are  offences  against  neither;  yet  in  a  treatise  of  muni- 
cipal law  we  must  consider  them  all  as  deriving  their  particular  guilt  here 
punishable  from  the  law  of  man. 

Having  premised  this  caution,  I  shall  next  proceed  to  distribute  the  several 
offences,  which  are  either  directly  or  by  consequence  injurious  to  civil  society, 
and  therefore  punishable  by  the  laws  of  England,  under  the  following  general 
heads :  first,  those  which  are  more  immediately  injurious  to  God  and  his  holy 
religion ;  secondly,  such  as  violate  and  transgress  the  law  of  nations ;  thirdly, 
such  as  more  especially  affect  the  sovereign  executive  power  of  the  state,  or  the 
Idng  and  his  government;  fourthly,  such  as  more  directly  *infringe  the  p^^o 
rights  of  the  public  or  commonwealth;  and  lastly,  such  as  derogate  from  ^  ^ 
those  rights  and  duties,  which  are  owing  to  particular  individuals,  and  in  the 
preservation  and  vindication  of  which  the  community  is  deeply  interested. 

First,  then,  of  such  crimes  and  misdemeanours  as  more  immediately  offend 
Almighty  God,  by  openly  transgressing  the  precepts  of  religion,  either  natural 
or  revealed ;  and  mediately  by  their  bad  example  and  consequence  the  law  of 
society  also ;  which  constitutes  that  guilt  in  the  action  which  human  tribunalfi 
are  to  censure. 

1.  Of  this  species  the  first  is  that  of  apostasy,  or  a  total  renunciation  of  Chris- 
tianity, by  embracing  either  a  false  religion  or  no  religion  at  all.  This  offence 
can  only  take  place  in  such  as  have  once  professed  the  true  religion.  The  per 
version  of  a  Christian  to  Judaism,  paganism,  or  other  false  religion,  was  punished 
by  the  emperors  Constantino  and  Jmian  with  confiscation  of  goods  ;(<i)  to  which 
tne  emperors  Theodosius  and  Yalentinian  added  capital  punishment,  in  case  the 
apostate  endeavoured  to  pervert  'Others  to  the  same  iniquity  ;(e)  a  panishment 

(»)  Sw  book  i.  iM«M  123, 124.  (^  Cod.  1, 7, 1. 

(•}  Becow.  ch.  8.  (•)  Ibid.  & 
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too  aever e  for  any  temporal  laws  to  inflict  upon  any  spiritnal  offence ;  and  yet 
the  zeal  of  our  ancestors  imported  it  into  this  country ;  for  we  find  by  Brae- 
ton(/)  that  in  his  time  apostates  were  to  be  burnt  to  death.  Doubtless  the 
preservation  of  Christianity,  as  a  national  religion,  is,  abstracted  from  its  own 
mtrinsic  truth,  of  the  utmost  consequence  to  the  civil  state :  which  a  single  in- 
stance will  sdSiciently  demonstrate.  The  belief  of  a  future  state  of  rewards 
and  punishments,  the  entertaining  just  ideas  of  the  moral  attributes  of  the  Su- 
preme Being,  and  a  firm  persuasion  that  he  superintends  and  will  finally  com- 
pensate every  action  in  human  life,  (all  which  are  clearly  revealed  in  the 
doctrines,  and  forcibly  inculcated  by  the  precepts,  of  our  Saviour  Christ,)  these 
are  the  grand  foundation  of  all  juaicial  oaths ;  which  call  Grod  to  witness  the 
truth  of  those  facts,  which  perhaps  may  be  only  known  to  him  and  the  party 
*44 1  ^^^^^^^^g }  ^^^  moral  evidence,  ^therefore,  all  confidence  in  human  veracity, 
-*  must  be  weakened  by  apostasy  and  overthrown  by  total  infidelity.(^) 
Wherefore  all  aflfronts  to  Christianity,  or  endeavours  to  depreciate  its  efficacy, 
in  those  who  have  once  professed  it,  are  highly  deserving  of  censure.  But  yet 
the  loss  of  life  is  a  heavier  penalty  than  the  offence,  taken  in  a  civil  light,  de- 
serves ;  and  taken  in  a  spiritual  light,  our  laws  have  no  jurisdiction  over  it. 
This  punishment  therefore  has  long  ago  become  obsolete;  and  the  offence  of 
apostasy  was  for  a  long  time  the  object  only  of  the  ecclesiastical  courts,  which 
corrected  the  offender  pro  salute  animce.  But  about  the  close  of  the  last  century 
the  civil  liberties  to  which  we  were  then  restored  beiner  used  as  a  cloak  of  ma- 
liciousness, and  the  most  horrid  doctrines,  subversive  of  all  religion,  being  pub- 
licly avowed  both  in  discourse  and  writings,  it  was  thought  necessary  again  for 
the  civil  power  to  interpose  by  not  admitting  those  miscreants(A)  to  the  pri- 
vileges of  society  who  maintained  such  principles  as  destroyed  all  moral  obliga- 
tion. To  this  end  it  was  enacted,  by  statute  9  &  10  W.  HI.  c.  32,  that  if  any 
person  educated  in,  or  having  made  profession  of,  the  Christian  religion,  shaUj^ 
by  writing,  printing,  teaching,  or  advised  speaking,  deny  the  Christian  religion 
to  be  true,  or  the  holy  scriptures  to  be  of  divine  authority,  he  shall  upon  the 
first  offence  be  rendered  incapable  to  hold  any  office  or  place  of  trust ;  and  for 
the  second  be  rendered  incapable  of  bringing  any  action,  being  guardian,  ex- 
ecutor, legatee,  or  purchaser  of  lands,  and  shall  suffer  three  years'  imprisonment 
without  bail.  To  give  room,  however,  for  repentance,  if,  within  four  months 
afler  the  first  conviction,  the  delinquent  will  in  open  court  publicly  renounce  his 
error,  he  is  discharged  for  that  once  f^om  all  disabilities. 

II.  A  second  offence  is  that  of  heresy,  which  consists  not  in  a  total  denial  of 
♦451  ^^ristianity,  but  of  some  of  its  essential  *doctrines  publicly  and  obsti- 
J  nateiy  avowed;  being  defined  by  Sir  Matthew  Hale,  ^^sententia  rerum 
divinarum  humano  sensu  excogitata,  palam  docta  et  pertinaciter  defen8a.**(i)  And 
here  it  must  also  be  acknowledged  that  particular  modes  of  belief  or  unbelief^ 
not  tending  to  overturn  Christianity  itself,  or  to  sap  the  foundations  of  morality, 
are  by  no  means  the  object  of  coercion  by  the  civil  magistrate.  What  doctrines 
shall  therefore  be  adjudged  heresy  was  left  by  our  old  constitution  to  the  deter- 
nination  of  the  ecclesiastical  judge ;  who  had  herein  a  most  arbitrary  latitude 
allowed  him.  For  the  general  definition  of  a  heretic  «ven  by  Lyndewode,(/f) 
extends  to  the  smallest  deviation  from  the  doctrines  of  holy  church;  "hcereticus 
^M  qui  dubitat  defide  catholica,  et  qui  negligit  servare  ea,  qum  Momana  ecclesia  statuit, 
seuservare  decreverat"  Or,  as  the  statute  2  Hen.  IV.  c.  15  expresses  it  in  English,^ 
*<  teachers  of  erroneous  opinions,  contrary  to  the  faith  and  blessed  determina- 
tions of  the  holy  church."  Verjr  contrary  this  to  the  usage  of  the  first  general 
councils,  which  defined  all  heretical  doctrines  with  the  utmost  precision  and  ex- 
actness. And  what  oncht  to  have  alleviated  the  punishment,  the  uncertainty 
of  the  crime,  seems  to  have  enhanced  it  in  those  days  of  blind  zeal  and  pious 
cruelty.    It  is  true  that  the  sanctimonious  hypocrisy  of  the  canonists  went  at 

(f)  r.  ^  0. 9.  ipMf  DO*  immortalibua  MerponUs  hum  judidbuM,  tttm 

(f)  nifet  um  cpitdonei  haSf  quit  ne^aty  eum,  inldUgatf     tattwaf   Cic,  de  LL.  U.  7. 
mtm  wimUa  Jbrikmlur  jvrt^urando;  quanim  taluHs  tint        (*)  MuotajftatU  in  ow  aaoleBt  I«w<booki|  U  thf 
/MenMM  rdigiones  :  quam  muttot  dMm  tuppHeii  metut  a     unbelleven. 
Maim  ntoeavit:  OMtmove  tmcta  Ht  $oetdat  cMum  inUr        (<)  1  HaL  P.  C.  884. 

(»)  Cbp.  di  kmnttcu. 
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first  no  farther  than  enjoining  penance,  excommanication,  and  ecclesiastioal 
deprivation  for  heresy ;  though  afterwards  they  proceeded  boldly  to  imprison- 
ment by  the  ordinary,  and  confiscation  of  goods  in  pios  pises.  But  in  the  meaL 
time  they  had  prevailed  upon  the  weakness  of  bigoted  princes  to  make  the  civil 
power  subservient  to  their  purposes,  by  making  heresy  not  only  a  temporal  but 
even  a  capital  offence :  the  Komish  ecclesiastics  determining,  without  appeal, 
wliatever  they  pleased  to  be  heresy,  and  shiiting  off  to  the  secular  arm  the 
odium  and  drudgery  of  executions  -,  with  which  they  themselves  were  too  tender 
and  delicate  to  intermeddle.  Nay,  they  pretended  to  intercede  and  pray  on  be- 
half of  the  convicted  heretic,  tU  citra  mortis  periculum  sententia  circa  eum  mod^ 
ratur  ;(l)  well  ^knowing  at  the  same  time  that  they  were  delivering  the  rmAa 
unhappy  victim  to  certain  death.  Hence  the  capital  punishments  inflicted  ^ 
on  the  antient  I>onatists  and  Manichssans  by  the  emperors  Theodosius  and  Jus- 
tinian :(m)  hence  also  the  Constitution  of  the  emperor  Frederic,  mentioned  by 
Lyndewode,(n)  adjudging  all  persons,  without  distinction,  to  be  burned  with  fire 
who  were  convicted  of  heresy  by  the  ecclesiastical  judge.  The  same  emperor, 
in  another  constitution,((7)  ordained  that  if  any  temporal  lord,  when  admonished 
by  the  church,  should  neglect  to  clear  his  territories  of  heretics  within  a  year,  it 
should  be  lawffcd  for  good  catholics  to  seize  and  occupy  the  lands  and  utterly  to 
exterminate  the  heretical  possessors.  And  upon  this  foundation  was  built  that, 
arbitrary  power,  so  long  claimed  and  so  fiitally  exerted  by  the  pope,  of  dis- 
posing even  of  the  kingdoms  of  refractory  princes  to  more  dutiful  sons  of  the 
church.  The  immediate  event  of  this  constitution  was  something  singular,  and 
may  serve  to  illustrate  at  once  the  gratitude  of  the  holy  see  and  the  just  punish- 
ment of  the  royal  bigot :  for  upon  the  authority  of  this  very  constitution  the 
Sope  afterwards  expelled  this  very  emperor  Frederic  from  his  kingdom  of 
icily  and  gave  it  to  Charles  of  Anjon.(j») 

Christianity  being  thus  deformed  by  the  demon  of  persecution  upon  the  con- 
tinent, we  cannot  expect  that  our  own  island  should  be  entirely  free  from  the 
same  scourge.  And  therefore  we  find  among  our  antient  precedents(^)  a  writ, 
de  hceretico  comburendo,  which  is  thought  by  some  to  be  as  antient  as  the  common 
\£w  itself  However,  it  appears  from  thence  that  the  conviction  of  heresy  by 
the  common  law  was  not  in  any  petty  ecclesiastical  court,  but  before  the  arch- 
bishop himself  in  a  provincial  synod ;  and  that  the  delinquent  was  delivered 
over  to  the  king  to  do  as  he  should  please  with  him ;  so  that  the  crown  had  a 
control  over  the  spiritual  power,  and  might  pardon  the  convict  by  issuing  no. 
process  against  him ;  the  writ  de  Jueretico  comburendo  being  not  a  writ  of  course, 
but  issuing  only  by  the^ecial  direction  of  the  king  in  council.(r) 

♦But  in  the  reign  of  Henry  the  Fourth,  when  the  ejres  of  the  Chiistian  |.,„j- 
world  began  to  open,  and  the  seeds  of  the  Protestant  religion  (though  under  ^ 
the  opprobrious  name  of  lollardy)(5)  took  root  in  this  kingdom  >  the  clergy,  taking 
advantage  from  the  kind's  dubious  title  to  demand  an  increase  of  their  own  power, 
obtained  an  act  of  parliament(f)  which  sharpened  the  edge  of  persecutiou  to  itsi 
atmost  keenness.  For  by  that  statute  the  aiocesan  alone,  without  the  interven- 
tion of  a  synod,  might  convict  of  heretical  tenets ;  and  unless  the  convict  ab- 
jured his  opinions,  or  if  after  abjuration  he  relapsed,  the  sheriff  was  bound  ex. 
officiOy  if  required  by  the  bishop,  to  commit  the  unhappy  victim  to  the  flames, 
without  waiting  for  the  consent  of  the  crown.  By  the  statute  2  Hen.  V.  c  7, 
lollardy  was  also  made  a  temporal  offence  and  indictable  in  the  king's  courts ; 
which  did  not  thereby  gain  an  exclusive,  but  only  a  concurrent,  jurisdiction  with 
the  bishop's  consistory. 

Afterwards,  when  the  final  reformation  of  religion  began  to  advance,  the 
power  of  the  ecclesiastics  was  somewhat  moderated ;  for  though  what  heresy  is 
was  not  then  precisely  defined,  yet  we  were  told  in  some  points  what  it  is  not : 

fl)  D&rdfd,  li  6, 1 40,  c  27.  ^•)  So  called,  not  from  IdUtm,  or  tares,  (nn  otjnjologj 

(")  Cbd.  1. 1,  tit  6.  which  waa  Kfterwards  derlsed  in  order  to  jwOty  the  fttrnri^ 

r»)  a  de  hmnUeit,  of  tbem,  Matt  xlU.  80«)  but  from  one  Wfc:ter  LoUnnI,  a 

{•)  0yd.  1,  5,  4.  German  relbrmer,  aj>.  1816.     Mod.  Ud.  fllat    xztI.  13 

m  Baldni  In  Cbd.  1,  5, 4.  Spelm.  Olon.  S71. 

(f)  F.  N.  B.  am.  (•)  2  Han.  IT.  a  16. 
(<01Hal.P.a886. 
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the  statute  25  Hen.  YIII.  c.  14  declaring  that  offences  against  the  see  of  Bome 
are  not  Jieresy,  and  the  ordinary  being  thereby  restrained  from  proceeding  in 
any  case  upon  mere  suspicion;  that  is,  unless  the  party  be  accused  by  two  cre- 
dible witnesses,  or  an  indictment  of  heresy  be  nrst  previously  found  in  the 
king's  courts  of  common  law.  And  yet  the  spirit  of  persecution  was  not  then 
abated,  but  only  diverted  into  a  lay  channel.  For  in  six  years  afterwards,  by 
statute  31  Hen.  YIII.  o.  14,  the  bloody  law  of  the  six  articles  was  made,  which 
established  the  six  most  contested  points  of  popery,  transubstantiation,  com- 
munion in  one  kind,  the  celibacy  of  the  clergy,  monastic  vows,  the  sacrifice  of 
the  mass,  and  auricular  confession ;  which  points  were  <<  determined  and  resolved 
♦48 1  ^7  ^^^  J^^st  *godly  study,  pain,  and  travail  of  his  majesty :  for  which 
^  his  most  humble  and  obedient  subjects,  the  lords  spiritual  and  temporal, 
and  the  commons  in  parliament  assembled,  did  not  only  render  and  give  unto 
his  highness  their  most  high  and  hearty  thanks,"  but  did  also  enact  and  declare 
all  oppugners  of  the  first  to  be  heretics,  and  to  be  burned  with  fire ;  and  of  the 
^VQ  last  to  be  felons,  and  to  suffer  death.  The  same  statute  established  a  new 
and  mixed  jurisdiction  of  clergy  and  laity  for  the  trial  and  conviction  of  here- 
tics ;  the  reigning  prince  being  then  equally  intent  on  destroying  the  supre- 
macy of  the  bishops  of  Eome  and  establishing  all  other  their  corruptions  of  the 
Christian  religion. 

I  shall  not  perplex  this  detail  with  the  various  repeals  and  revivals  of  these 
sanguinary  laws  in  the  two  succeeding  reigns ;  but  shall  proceed  directly  to  the 
reign  of  queen  Elizabeth ;  when  the  reformation  was  finally  established  with 
temper  and  decency,  unsullied  with  party  rancour  or  personal  caprice  and  re- 
sentment. By  statute  1  Eliz.  c.  1,  ail  former  statutes  relating  to  heresy  are 
repealed,  which  leaves  the  jurisdiction  of  heresv  as  it  stood  at  common  law; 
viz.,  as  to  the  infliction  of  common  censures  in  the  ecclesiastical  courts ;  and,  in 
case  of  burning  the  heretic,  in  the  provincial  senate  only.(u)  Sir  Matthew 
Hale  is  indeed  of  a  different  opinion,  and  holds  that  such  power  resided  in  the 
diocesan  also,  though  he  agrees  that  in  either  case  the  writ  de  JuBretico  combu- 
rendo  was  not  demandable  of  common  right,  but  grantable  or  otherwise  merely 
at  the  king's  discretion.(t;)  But  the  principal  point  now  gained  was  that  by 
this  statute  a  boundary  is  for  the  first  time  set  to  what  shall  be  accounted 
heresy ;  nothing  for  the  future  being  to  be  so  determined  but  only  such  tenets 
which  have  been  heretofore  so  declared,  1.  By  the  words  of  the  canonical 
scriptures;  2.  By  the  first  four  general  councils,  or  such  others  as  have  only 
used  the  words  of  the  holy  scriptures;  or,  8.  Which  shall  hereafter  be  so  declared 
by  the  parliament  with  the  assent  of  the  clergy  in  convocation.  Thus  was 
heresy  reduced  to  a  greater  certainty  than  before;  though  it  /night  not  have  been 
the  worse  to  have  defined  it  in  terms  still  more  precise  and  particular :  as  a  man 
*491  ^^^^^^^^d  ^^^^^  '^'liable  to  be  burned  for  what  perhaps  he  did  not  under- 
^  stand  to  be  heresy  till  the  ecclesiastical  judge  so  interpreted  the  words  of 
the  canonical  scriptures. 

For  the  writ  de  hceretico  comburendo  remained  still  in  force ;  and  we  have  in- 
stances of  its  being  put  in  execution  upon  two  anabaptists  in  the  seventeenth 
of  Elisabeth,  and  two  Arians  in  the  ninth  of  James  the  First.  But  it  was 
totally  abolished,  and  heresy  again  subjected  only  to  ecclesiastical  correction 
vro  salute  animce^  by  virtue  of  the  statute  29  Car.  II.  c.  9.  For  in  one  and  the 
same  reign  our  lands  were  delivered  from  the  slavery  of  military  tenures,  our 
bodies  from  arbitrary  imprisonment  by  the  habeas  corpus  act,  and  our  minds 
from  the  tyranny  of  superstitious  bigotry  by  demolishing  this  last  badge  of 
persecution  in  the  English  law. 

In  what  I  have  now  said,  I  would  not  be  understood  to  derogate  from  the 
just  rights  of  the  national  church,  or  to  &vour  a  loose  latitude  of  propagating 
anv  rude  undigested  sentiments  in  religious  matters.  Of  propagating,  I  say ; 
for  the  bare  entertaining  them,  without  an  endeavour  to  diffuse  them,  seems 
hardly  cognizable  by  any  human  authority.  I  only  mean  to  illustrate  the  ex- 
cellence of  our  present  establishment;  by  looking  back  to  former  times.    Every 

(•)6R^.28.    12B«^S^92.  (•)  1  HaL  P.  &  406. 
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thing  is  now  as  it  should  be,  with  respect  to  the  spiritaal  cognizance  and 
spiritual  punishment  of  heresy :  unless,  perhaps,  that  the  crime  ought  to  be 
more  strictly  defined,  and  no  prosecation  permitted,  even  in  the  ecclesiastical 
c-ourts,  till  the  tenets  in  question  are  by  proper  authority  previoasly  declarer 
to  be  heretical.  Under  these  restrictions,  it  seems  necessary  for  the  suppoH 
of  the  national  religion  that  the  officers  of  the  church  should  have  power  to 
censure  heretics,  yet  not  to  harass  them  with  temporal  penalties,  much  less  to 
exterminate  or  destroy  them.  The  legislature  hath  indeed  thought  it  proper 
that  the  civil  magistrate  should  again  interpose  with  regard  to  one  species  of 
heresy  very  prevalent  in  modem  times ;  for,  by  statute  9  &  10  W.  III.  c.  82,  if 
any  person  educated  in  the  Christian  religion,  or  professing  the  same,  shall,  by 
writing,  printing,  teaching,  or  advised  speaking,  deny  any  one  of  the  persons 
of  the  Holy  Trinity  to  be  God,  or  maintain  that  there  are  *more  Gods  .  ^^ 
than  one,  he  shall  undergo  the  same  penalties  and  incapacities  which  were  ^ 
just  now  mentioned  to  be  inflicted  on  apostasy  by  the  same  statute.^  And 
thus  much  for  the  crime  of  heresy. 

III.  Another  species  of  offences  against  religion  are  those  which  affect  the 
established  church.  And  these  are  either  positive  or  negative :  positive,  by  re- 
viling its  ordinances ;  or  negative,  by  non-conformity  to  its  worship.  Of  ooth 
of  these  in  their  order. 

1.  And,  first,  of  the  offence  of  remling  the  ordinances  of  the  church.  This  is 
a  crime  of  a  much  grosser  nature  than  the  other  of  mere  non-conformity, 
since  it  carries  with  it  the  utmost  indecency,  arrogance,  and  ingratitude :  inde- 
cency, by  setting  up  private  judgment  in  virulent  and  factious  opposition  to 
public  authority ;  arrogance,  by  treating  with  contempt  and  rudeness  what  has 
at  least  a  better  chance  to  be  right  than  the  singular  notions  of  any  particular 
man ;  and  ingratitude,  by  denying  that  indulgence  and  undisturbed  liberty  of 
conscience  to  the  members  of  the  national  church  which  the  retainers  to  eveir 
petty  conventicle  enjoy.  However,  it  is  provided,  by  statutes  1  Bdw.  VI.  c.  1, 
and  1  Eliz.  c.  1,  that  whoever  reviles  the  sacrament  of  the  Lord's  supper  shall 
be  punished  by  fine  and  imprisonment;  and,  by  the  statute  1  Eliz.  c.  2,  if  any 
minister  shall  speak  any  thing  in  derogation  from  the  book  of  common  prayer, 
he  shall,  if  not  beneficed,  be  imprisoned  one  year  for  the  first  offence,  and  for 
life  for  the  second ;  and  if  he  oe  beneficed,  ne  shall  for  the  first  offence  be 
imprisoned  six  months,  and  forfeit  a  year's  value  of  his  benefice;  for  the 
second  offence  he  shall  be  deprived,  and  suffer  one  year's  imprisonment ;  and 
for  the  third  sh'all  in  like  manner  be  deprived,  and  suffer  imprisonment  for  life. 
And  if  any  person  whatsoever  shall,  in  plays,  songs,  or  other  open  words,  speak 
any  thing  in  derogation,  depraving,  or  despising  of  said  book,  or  shall  forcibly 
prevent  the  reading  of  it,  or  cause  any  other  service  to  be  used  in  its  stead,  he 
shall  forfeit  for  the  first  offence  a  hundred  marks;  for  the  second,  four  hun- 
dred ;  and  for  the  third  shall  forfeit  all  his  goods  and  chattels,  and  suffer  im- 
prisonment for  life.*  *These  penalties  were  framed  in  the  infancy  of  bur  rmfiy 
present  establishment,  when  the  disciples  of  Home  and  of  Geneva  united  ^ 
m  inveighing  with  the  utmost  bitterness  against  the  English  liturgy ;  and  the 
terror  of  these  laws  (for  they  seldom,  if  ever,  were  fully  executed)  proved  a 
principal  means,  under  Providence,  of  preserving  the  purity  as  well  as  decency 
of  our  national  worship.  Nor  can  their  <5ontinuanoe  to  this  time  (of  the  milder 
penalties  at  least)  be  thought  too  severe  and  intolerant;  so  far  as  they  are 

^  This  statute  has  been  repealed,  as  far  as  it  affeots  Unitarians  only,  by  the  53  Geo.  Ill 
c.  160.    Prosecutions  for  reviling  the  Trinity  seem  to  have  been  generally  framed  on  the 
construction  of  the  common  law.    The  9  &  10  W.  III.  has  not  altered  the  common  law 
as  to  the  offence  of  blasphemy,  but  only  given  a  cumulative  punishment.    And  it  seem 
also  the  53  Geo.  III.  o.  160  does  not  alter  the  common  law,  but  only  removes  the  penal 
ties  imposed  upon  persons  denying  the  Trinity  by  9  A;  10  W.  III.  c.  32,  and  extends  to 
such  persons  the  benefits  conferrM  upon  all  other  Protestant  dissenters,  by  1 W.  and  M. 
8.  1,  o.  18.    1  Bar.  k  Ores.  26.-^hittt. 

'  This  statute  of  1  Eliz.  o.  2  was  repealed,  as  far  as  relates  to  Protestant  dissenters,  by 
the  31  Geo.  III.  o  32,  s.  3.^CHrrTr. 
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levelled  at  lae  offence,  not  of  thinking  differently  from  the  national  church,  but  of 
railing  at  that  church  and  obstructina  its  ordinances  for  not  submitting  its  public 
judffmeiit  to  the  private  opinion  of  others.  For,  though  it  is  clear  that  no  re> 
stramt  should  be  laid  upon  rational  and  dispassionate  discussions  of  the  recti- 
tude and  propriety  of  the  established  mode  of  worship,  yet  contumely  and 
contempt  are  what  no  establishment  can  tolerate. (u?)  A  rigid  attachment  to 
trifles,  and  an  intemperate  zeal  for  reforming  them,  are  equally  ridiculous  and 
absurd ;  but  the  latter  is  at  present  the  less  excusable,  because  from  political 
reasons,  sufficiently  hinted  at  m  a  former  volume,(x)  it  would  now  be  extremely 
unadvisable  to  make  any  alterations, in  the  service  of  the  church;  unless  bv  ita 
own  consent,  or  unless  it  can  be  shown  that  some  manifest  impiety  or  shocking 
absurdity  will  follow  from  continuing  the  present  forms. 

2.  Non-conformity  to  the  worship  of  the  church  is  the  other  or  negative 
branch  of  this  offence.  And  for  this  there  is  much  more  to  be  pleaded  than  for 
the  former;  being  a  matter  of  private  conscience,  to  the  scruples  of  which  our 
present  laws  have  shown  a  very  just  and  Christian  indulgence.  For  undoubtedly 
all  persecution  and  oppression  of  weak  consciences,  on  the  score  of  religious 
persuasions,  are  highly  unjustifiable  upon  every  principle  of  natural  reason, 
civil  liberty,  or  sound  religion.  But  care  must  be  taken  not  to  carry  this  indul- 
*521  S^^^^  ^^^  ^^^^  extremes  as  may  endanger  *the  national  church: 
J  there  is  always  a  difference  to  be  made  between  toleration  and  esta- 
blishment. 

Non-conformists  are  of  two  sorts:  first,  such  as  absent  themselves  from  divine 
worship  in  the  established  church,  through  total  irreligion,  and  attend  the  ser- 
vice of  no  other  persuasion.  These,  by  the  statutes  of  1  Eliz.  c.  2,  28  Eliz.  c.  1, 
and  8  Jac.  I.  c.  4,  forfeit  one  shilling  to  the  poor  every  Lord's  day  they  so  ab- 
sent themselves,  and  201,  to  the  king  if  they  continue  such  default  for  a  month 
together.  And  if  they  keep  any  inmate,  thus  irreligiously  disposed,  in  their 
houses,  they  forfeit  10/.  per  month. 

The  second  species  of  non-conformists  are  those  who  offend  through  a  mis- 
taken or  perverse  zeal.  Such  were  esteemed  by  our  laws,  enacted  since  the 
time  of  the  refonnation,  to  be  papists  and  Protestant  dissenters ;  both  of  which 
were  supposed  to  be  equally  schismatics  in  not  communicating  with  the 
national  church ;  with  this  difference,  that  the  papists  divided  from  it  upon  ma- 
terial, though  erroneous,  reasons;  but  many  of  the  dissenters  upon  matters  of 
indifference,  or,  in  other  words,  upon  no  reason  at  all.  Yet  certainly  our  ances- 
tors were  mistaken  in  their  plans  of  compulsion  and  intolerance.  The  sin  of 
schism,  as  such,  is  by  no  means  the  object  of  temporal  coercion  and  punishment. 
If,  through  weakness  of  intellect,  through  misdirected  piety,  through  perverse- 
ness  and  acerbity  of  temper,  or  (which  is  often  the  case)  tlufough  a  prospect  of 
secular  advantage  in  herding  with  a  party,  men  quarrel  with  the  ecclesiastical 
establishment,  the  civil  magistrate  has  nothing  to  do  with  it,  unless  their  tenets 
and  practice  are  sueh  as  threaten  ruin  or  disturbance  to  the  state.  He  is  bound 
indeed  to  protect  the  established  church ;  and,  if  this  can  be  better  effected  by 
admitting  none  but  its  genuine  members  to  offices  of  trust  and  emolument,  he 
ts  certainly  at  liberty  so  to  do :  the  disposal  of  offices  being  matter  of  favour 
and  discretion.  But,  this  point  being  once  secured,  all  persecution  for  diversity 
of  opinions,  however  ridiculous  or  absurd  they  may  be,  is  contrary  to  every 
principle  of  sound  policy  and  civil  freedom.  The  names  and  subordination  of 
jn^-t  the  clergy,  the  posture  of  devotion,  the  materials  and  ^colour  of  the 
^  minister?  garment,  the  joining  in  a  known  or  unknown  form  of  prayer, 
%nd  other  matters  of  the  same  Kind,  must  be  left  to  the  option  of  every  man's, 
private  Judgment. 

With  regard,  therefore,  to  Protestant  diaaenterSy  although  the  experience  of 
their  turbulent  disposition  in  former  times  occasioned  several  disabilities  and 
restrictions  (which  I  shall  not  undertake  to  justify)  to  be  laid  upon  them  by 

(v)B7  an  ordinaDoa,  (Avg.  28, 1M6,)  which  oontlDQed  tUl     Indlotment,  to  »  AlMtMOotuaj  flin^  not  ezo<Mdio(  iHf 
dM  nttoSKtion,  to  pmoh,  writa»  or  print  anj  thing  in  do-     pounda.   Soobell,  96. 
•vntkni  or  depraring  of  tho  (Krectory  for  the  then  eita-        (•)  Book  i«  page  8. 
•lialM#  PreobTteriaa  wonhfp^  solileetod  the  oflbuler,  npon 
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abundance  of  statufces/^)  yet  at  length  the  legislature,  with  a  spiiit  of  true 
magnanimity,  extendea  that  indulgence  to  these  sectaries  which  they  them 
selves,  when  in  power,  had  held  to  be  countenancing  schism  and  deniea  to  the 
ehurch  of  England.(2)  The  penalties  are  conditionally  suspended  by  the  statute 
IW.  and  M.  st.  1,  c.  18,  ^'for  exempting  their  majesties'  Protestart  subjects,  dis- 
senting from  the  church  of  England,  from  the  penalties  of  certain  laws/'  com- 
monly called  the  toleration  act ;  which  is  confirmed  by  the  statute  10  Anne,  c.  2^ 
and  declares  that  neither  the  laws  above  mentioned,  nor  the  statutes  1  Eliz.  e.  2, 
§  14,  3  Jac.  I.  c.  4  &  5,  nor  any  other  penal  laws  made  against  popish  recu- 
sants, (except  the  test  acts,)  shall  extend  to  any  dissenters  other  than  papista 
and  such  as  deny  the  Trinity :  provided,  1.  that  they  take  the  oaths  of  alle- 
giance and  supremacy  (or  make  a  similar  affirmation,  bein^  Quakers)(a)  and 
subscribe  the  cfeclaration  against  popery ;  2.  that  thay  repair  to  some  congre* 
gation  certified  to  and  registered  in  tJie  court  of  the  bishop  or  archdeacon,  or  at 
the  county  sessions ;  8.  that  the  doors  of  such  meeting-house  shall  be  unlocked, 
unbarred,  and  unbolted ;  in  default  of  which  the  persons  meeting  there  are  still 
liable  to  all  the  penalties  of  the  former  acts.  Dissenting  teachers^  in  order  to  be 
exempted  from  the  penalties  of  the  statutes  13  &  14  Car.  II.  c.  4, 15  Car.  11.  e. 
6,  17  Car.  II.  c.  2,  and  22  Car.  II.  c.  1,  are  also  to  subscribe  the  articles  of  re- 
Hfion  mentioned  in  the  statute  18  Eliz.  c.  12,  (which  only  concern  the  confession 
of  the  true  Christian  faith  and  the  doctrine  of  the  sacraments,)  with  an  expresa 
exception  *of  those  relating  to  the  government  and  powers  of  the  church  r^e^ 
and  to  infant  baptism ;  or,  if  they  scruple  subscribing  the  same,  shall  ^ 
make  and  subscribe  the  declaration  prescribed  by  statute  19  Geo.  III.  c.  41^ 
professing  themselves  to  be  Christians  and  Protestants,  and  that  they  believe 
the  scriptures  to  contain  the  revealed  will  of  God,  and  to  be  the  rule  of  doctrine 
and  practice..  Thus,  though  the  crime  of  non-conformity  is  by  no  means  uni< 
versally  abrogated,  it  is  suspended  and  ceases  to  exist  with  regard  to  those 
Protestant  dissenters  during  their  compliance  with  the  conditions  imposed  by 
these  acts;  and,  under  these  conditions,  all  persons,  who  will  approve  themselves 
no  papists  or  oppugners  of  the  Trinity,  are  left  at  full  liberty  to  act  as  their 
consciences  shall  direct  them  in  the  matter  of  religious  worship.  And  if  any 
person  shall  wilfully^  maliciously,  or  contemptuously  disturb  any  congregation 
aesembled  in  any  church  or  permitted  meeting-hoose,  or  shall  misuse  any 
wreacher  or  teacher  there,  he  shall  (by  virtue  of  the  same  statute,  1  W.  &  M.) 
De  bound  over  to  the  sessions  of  the  peace  and  forfeit  twenty  pounds.'  But,  by 
statnte  6  Geo.  I.  c.  4,  no  mayor  or  principal  magistrate  must  appear  at  any  dis- 
senting meeting  with  the  ensigns  of  his  of&ce,(6)  on  pain  of  disability  to  hold 
that  or  any  other  office :  the  legislature  judging  it  a  matter  of  propriety  that  a 
mode  of  worship  set  up  in  opposition  to  the  national,  when  allowed  to  be  exer- 
cised in  peace,  should  oe  exercised  also  with  decency,  gratitude,  and  humility. 
Dissenters  also,  who  subscribe  the  declaration  of  the  act  19  Geo.  III.,  are  ex- 
empted (unless  in  the  case  of  endowed  schools  and  colleges)  from  the  penalties 
of  the  statutes  13  &  14  Car.  II.  c.  4,  and  17  Car.  II.  c.  2,  which  prohibit  (upon 
pain  of  fine  and  imprisonment)  all  persons  from  teaching  school,  tmless  they  be 

^  23  EUs.  c.  1.    20  laiz.  a  6.    85  EUx.  e.  L    22  Car.  n.  (•)  See  atat.  8  Geo  I.  o.  6. 

e.  1.  (»)  Sir  Hamphrey  Sdwln»  a  lord  mayor  of  Loodos,  bad 

(•)  The  ordlnanoe  of  16Aft  (before  cited)  inflicted  impriaoa-  the  Impmdenoe,  aooo  after  the  toleration  BCt>  to  go  to  a^ 

ment  for  a  year  on  the  third  oflbnce,  and  pecuniary  penal-  Presbyterian  meeting-house  in  hii  formalitiee ;  which  to 

ttea  on  the  former  two,  in  cam  of  using  the  Boole  of  CommoQ  alluded  to  by  Dean  Swift,  in  his  flaJe  of  a  Tuh^  ubder  tte 

9nj^r  not  only  in  a  place  of  public  WKwahlpi  but  also  in  allegory  of  Jbel:  gietting  oa  a  0teat  hone  and  eating  euifcard. 
afcy  prlTate  fkmily. 

•  , 

'  To  constitute  an  offence  within  this  act,  the  party  must  come  inio  the  place  of  worship. 
See  5  T.  R.  542.  The  enactment  is  repeated,  vnthout  the  words  '*  wme  into"  in  the  d2 
Qeo.  III.  c.  155,  s.  12,  which  imposes  the  heavier  penalty  of  40/.  The  act  applies  only 
where  the  thing  is  done  wilfully  and  of  purpose  maliciously  to  disturb  the  congregation 
or  misus4)  the  preacher.  Per  Abbott,  C.  J.  2  B.  &  C.  699 ;  sed  vid,  Peake,  R.  132.  5  T.  R. 
542.  £ac*h  defendant  is  liable  to  the  penalty.  5  T.  R.  542.  An  indictment  found  at 
lessions  may  be  removed  into  King's  £ench  by  prosecutor  before  verdict.  5  T.  R»  542» 
4  M.  &  S.  508.-OHIITY. 
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licensed  by  the  ordinaiy,  and  subscribe  a  declaration  of  conformity  to  th^ 
liturgy  of  tJie  church,  and  reverently  frequent  divine  service,  established  by  the 
laws  of  this  kingdom.^ 

As  to  papists f  what  has  been  said  of  the  Protestant  dissenters  would  hold 
*'i'>l  ®<l^*"y  strong  for  a  general  toleration  of  them ;  *provided  their  separation 
-I  was  founded  only  upon  difference  of  opinion  in  religion,  and  their  prin- 
ciples did  not  also  extend  to  a  subversion  of  the  civil  government.  If  once  they 
could  be  brought  to  renounce  the  supremacy  of  the  pope,  they  might  quietly 
enjoy  their  seven  sacraments,  their  purgatory  and  auricular  confession,  their 
worship  of  relics  and  images,  nay,  even  their  transubstantiation.  But  while  they 
acknowledge  a  foreign  power  superior  to  the  sovereignty  of  the  kingdom,  they 
cannot  complain  if  the  laws  of^  that  kingdom  will  not  treat  them  upon  the 
footing  of  ^ood  subjects. ' 

Let  us  therefore  now  take  a  view  of  the  laws  in  force  against  the  papists; 
who  may  be  divided  into  three  classes,  persons  professing  popery,  popish  recu- 
sants convict,  and  popish  priests.  1.  Persons  professing  the  popish  religion, 
besides  the  former  penalties  for  not  frequenting  their  parish  church,  are  dis- 
abled f^om  taking  their  lands,  either  by  descent  or  purchase,  afler  eighteen 
years  of  age,  until  they  renounce  their  errors;  they  must  at  the  age  of  twenty- 
one  register  their  estates  before  acquired,  and  all  future  conveyances  and  wiUs 
relating  to  them;  they  are  incapable  of  presenting  to  any  advowson,  or  granting 
to  any  other  person  any  avoidance  of  the  same;  they  may  not  keep  or  teach 
any  school,  under  pain  of  perpetual  imprisonment;  and  if  they  willingly  say  or 
hear  mass,  they  forfeit  the  one  two  hundred,  the  other  one  hundred  marks, 
and  each  shall  suffer  a  year's  imprisonment.  Thus  much  for  persons  who, 
from  the  misfortune  of  family  prejudices  or  otherwise,  have  conceived  an  un- 
happy attachment  to  the  Eomish  church  from  their  infancy  and  publicly  pro- 
fess its  errors.  But  if  anv  evil  industry  is  used  to  rivet  these  errors  upon  them, 
if  any  person  sends  another  abroad  to  be  educated  in  the  popish  religion  or  to 
reside  in  any  religious  house  abroad  for  that  purpose,  or  contributes  to  their 

«  The  13  &  14  Car.  II.  o.  1.  17  Gar.  II.  c.  2,  and  22  Car.  II.  c.  1,  are  repealed  by  the  52 
Geo.  III.  c.  155,  8.  1,  by  which  all  places  of  religious  worship  of  Protestants  must  be 
certified  to  the  bishop  of  the  diocese,  or  the  archdeacon  of  the  archdeaconry,  or  to  the 
justices  at  the  general  or  quarter  sessions,  and  shall  be  also  registered ;  and  a  penalty  to 
the  amount  of  201.  and  not  less  than  20^.  may  be  inflicted  for  permitting  meetings  in 
places  not  so  certified  or  registered ;  and,  by  sect.  4,  every  person  teaching  or  preaching 
at,  or  being  in,  such  place  so  certified,  is  exempted  from  penalties,  as  a  person  who  has 
taken  the  oath  and  made  the  declaration  prescribed  by  the  1  W.  &  M.  st.  1,  c.  18,  or  any 
act  amending  the  same.  By  sect.  5,  every  one  preaching  or  teaching  at  such  place  so 
certified  shall,  when  required  hy  a  magistrate,  take  and  subscribe  the  oath  and  declara- 
tion specified  in  the  19  Geo.  III.  c.  44 ;  and,  if  he  refuse  to  take  it,  he  must  not  teach  or 
preach,  under  a  penalty  of  not  exceeding  10/.  nor  less  than  10«. ;  but  he  need  not  go 
more  than  five  miles  from  his  place  of  residence  to  take  such  oath ;  and,  by  sect.  6,  such 
person  may  compel  a  justice  to  administer  such  oath  to  him,  and  to  attest  his  sub- 
scription to  such  declaration  and  give  him  a  certificate  thereof.  By  sect.  11,  no  place 
of  public  meeting  for  religious  worship  must  have  the  doors  fastened,  so  as  to  prevent 
persons  entering  therein  during  the  time  of  such  meeting,  under  a  penalty  to  the  teacher 
of  not  exceeding  201.  nor  less  than  10«.  By  sect.  13,  the  act  is  not  to  affect  the  cele- 
bration of  divine  service,  acoordins  to  the  rights  of  the  Church  of  England  and  Ireland, 
by  ministers  of  such  church,  in  pUces  before  then  used  for  that  purpose,  or  licensed  or 
consecrated  l^  any  person  so  to  do,  nor  affect  the  jurisdiction  of  oishops  or  others  exer- 
cising lawful  authority  in  the  church  over  the  said  church,  according  to  the  rules  and 
discipline  of  the  same  and  to  the  laws  of  the  realm.  And,  by  sect.  14,  the  act  is  not  to 
extend  to  Quakers,  nor  to  meetings  convened  by  them,  or  in  any  manner  to  affect  any 
act  relating  to  them,  except  those  expressly  above  repealed. — Chittt. 

By  a  still  more  important  statute,  (9  Geo.  IV.  c.  17,)  the  former  acts  which  imposea 
the  necessity  of  receiving  the  sacrament  as  a  test  or  qualification  for  holding  corporation 
offices  and  employments  were  repealed,  and  a  declaration  to  be  made  within  six  months 
after  admittance  in  lieu  of  the  sacramental  test  is  substituted ;  but  the  not  making  the 
declaration  wlHch  is  intended  for  the  protection  of  the  Protestant  Omrch  renders  the 
appointment  void. — Btewart. 
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naaiBtenaitce  when  there;  *both  the  sender,  the  sent,  and  the  contribuu.r  p^^^. 
are  disabled  to  sue  in  law  or  equity,  to  be  executor  or  administrator  to  '- 
any  person,  to  take  any  legacy  or  deed  of  gift,  and  to  bear  any  office  in  the 
realm,  and  shall  forfeit  all  their  goods  and  chattels,  and  likewise  all  their  real 
estate  for  life.  And  where  these  errors  are  also  aggravated  by  apostasy  or 
perversion,  where  a  person  is  reconciled  to  the  see  of  Kome,  or  procures  others 
to  be  reconciled,  the  offence  amounts  to  high  treason.  2.  Popish  recusants,  con- 
victed in  a  court  of  law  of  not  attending  the  service  of  the  church  of  England, 
are  subject  to  the  following  disabilities,  penalties,  and  forfeitures,  over  and  above 
those  before  mentioned.  They  are  considered  as  persons  excommunicated'; 
they  can  hold  no  office  or  employment  -,  they  must  not  keep  arms  in  their 
houses,  but  the  same  may  be  seized  by  the  justices  of  the  peace ;  they  may 
not  come  within  ten  miles  of  London,  on  pain  of  1001. ;  they  can  bring  no 
action  at  law,  or  suit  in  equity :  they  are  not  permitted  to  travel  above  five 
miles  from  home,  unless  by  license,  upon  pain  of  forfeiting  all  their  goods ;  and 
they  may  not  come  to  court  under  pain  or  1001.  No  marriage  or  burial  of  such 
recusant,  or  baptism  of  his  child,  shall  be  had  otherwise  than  by  the  ministers 
of  the  church  of  England,  under  other  severe  penalties.  A  married  woman, 
when  recusant,  shall  forfeit  two-thirds  of  her  dower  or  jointure ;  may  not  be 
executrix  or  administratrix  to  her  husband,  nor  have  any  part  of  his  goods; 
and  during  the  coverture  may  be  kept  in  prison,  unless  her  husband  redeems 
her  at  the  rate  of  101.  a  month,  or  the  third  part  of  all  his  lands.  And,  lastly, 
as  a  feme-covert  recusant  may  be  imprisoned,  so  all  others  must,  within  three 
months  after  conviction,  either  submit  and  renounce  their  errors,  or,  if  re- 
quired so  to  do  by  four  justices,  must  abjure  and  renounce  the  realin  :  and  if 
they  do  not  depart,  or  if  they  return  without  the  king's  license,  they  shall  be 

fiilty  of  felony,  and  suffer  death  as  felons  without  the  benefit  of  cler^. 
here  is  also  an  inferior  species  of  recusancy,  (refusing  to  make  the  declaration 
against  popery  enjoined  by  statute  30  Car.  II.  st.  2,  when  tendered  by  the 
proper  magistrate,^  which,  if  the  party  resides  within  ten  miles  of  London, 
maKCS  him  an  absolute  recusant  convict ;  or,  if  at  a  greater  distance,  suspends 
him  from  having  any  seat  in  ^parliament,  keeping  arms  in  his  house,  or  p^g. 
any  horse  above  the  value  of  five  pounds.  This  is  the  state,  by  the  laws  ^ 
now  in  being,(c)  of  a  lay  papist.  But,  3.  The  remaining  species  or  degree,  viz., 
popish  priests,  are  in  a  still  more  dangerous  condition.  For  by  statute  11  &  12 
W.  III.  c.  4,  popish  priests  or  bishops  celebrating  mass  or  exercising  any  part 
of  their  functions  in  England,  except  in  the  houses  of  ambassadors,  are  liable 
to  perpetual  imprisonment.  And,  by  the  statute  27  EHz.  c.  2,  any  popish  priest, 
bom  in  the  dominions  of  the  crown  of  England,  who  shall  come  over  hither 
firom  beyond  sea,  (unless  driven  by  stress  of  weather,  and  tarrying  only  a  rea- 
sonable time,)(£{)  or^hall  be  in  England  three  days  without  conforming  and 
taking  the  oaths,  is  guilty  of  high  treason  :  and  all  persons  harbouring  him  are 
guilty  of  felony  without  the  benefit  of  clergy. 

This  is  a  short  summary  of  the  laws  against  the  papists,  under  their  three 
several  classes  of  persons  professing  the  popish  religion,  popish  recusants  con- 
vict, ard  popish  priests.  Of  which  the  president  Montesquieu  observes,(6) 
that  they  are  so  rigorous,  though  not  professedly  of  the  sanguinary  kind,  that 
they  do  all  the  hurt  that  can  possibly  be  done  in  cold  blood.  But  in  answer  to 
this  it  may  be  observed  (what  foreigners  who  only  judge  from  our  statute-book 
are  not  fully  apprized  of^  that  these  laws  are  seldom  exerted  to  their  utmost 
rigour :  and,  indeed,  if  they  were,  it  would  be  very  difficult  to  excuse  them. 
For  they  are  rather  to  be  accounted  for  from  their  history,  and  the  urgency  of 
the  times  which  produced  them,  than  to  be  approved  (upon  a  cool  review)  as  a 
Btandinff  ^stem  of  law.  The  restless  machinations  of  the  Jesuits  during  the 
reiCT  of  Elizabeth,  the  turbulence  and  uneasiness  of  the  papists  under  the  new 
religious  establishment,  and  the  boldness  of  their  hopes  and  wishes  for  the 

M8tat.23Blla.e.l.  27Xlii.e.2.   39EUi.cft.  86  Elis.     and  M.    11  A  12  W.  IH.  e.  4.    12  Ann^  st.  2,  cli.    10«u. 
c.  2.  IJm.  n.  0. 4.  8  Jac.  L  e.  4  and  5.  TJaal.cO.  80ar.     Lit.  2,0.65.  SO«o.I.e.l8.   UQao.ILe.17. 
L«.8L  960te.U.e.2.  80 Car. r. at  9    1 W.  A M. e. 9, 16,        OKaym.SH.   Latch.  L 

(•)  Sp.  L.  b.  ziz.  a.  27. 
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uncceBsion  of  the  qneen  of  Scots,  obliged  the  parliament  to  connteract  eo  dan- 
geroas  a  spirit  by  laws  of  a  great,  and  then  perhaps  neoessaiy,  severity.  The 
*'581  P^^^®^*^^^^  ^^  ^^^  succeeding  reign  struck  a  panic  into  "^James  I., 
•^  which  operated  in  different  ways :  it  occasioned  tb^  enacting  of  new 
laws  against  the  papists,  but  deterred  him  from  putting  them  in  execution. 
The  intrigues  of  queen  Henrietta  in  the  reign  of  Charles  I.,  the  prospect  of  a 
popish  saccessor  in  that  of  Charles  II.,  the  assassination-plot  in  the  reign  of 
King  William,  and  the  avowed  claim  of  a  popish  pretender  to  the  crown  in  thai 
and  subseqnent  reigns,  will  account  for  the  extension  of  thede  penalties  at 
those  several  periods  of  our  history.  But  if  a  time  shall  ever  arrive,  and  per- 
haps it  is  not  very  distant,  when  all  fears  of  a  pretender  shall  have  vanished, 
and  the  power  and  influence  of  the  pope  shall  become  feeble,  ridiculous,  and 
despicable  not  only  in  England  but  in  every  kingdom  of  Europe,  it  probably 
would  npt  then  be  amiss  to  review  and  soften  these  rigorous  edicts ;  at  least,  tiu 
the  civU  principles  of  the  Eoman  Catholics  called  again  upon  the  legislature  to 
renew  them:  for  it  ought  not  to  be  left  in  the  breast  of  every  merciless  bigot 
to  drag  down  the  vengeance  of  these  occasional  laws  upon  inoffensive,  though 
mistaken,  subjects;  in  opposition  to  the  lenient  inclination  of  the  civil  magis- 
trate, and  to  the  destruction  of  every  principle  of  toleration  and  religious 
liberty. 

This  hath  partly  been  done  by  statute  18  Geo.  III.  c.  60,  with  regard  to  sack 
papists  as  duly  take  the  oath  therein  prescribed  of  allegiance  to  his  majesty, 
abjuration  of  the  pretender,  renunciation  of  the  pope's  civil  power,  and  abhor- 
rence of  the  doctrines  of  destroying  and  not  keeping  faith  with  heretics  and 
deposing  or  murdering  princes  excommunicated  by  authority  of  the  see  of 
Bome :  m  respect  of  whom  only  the  statute  of  11  &  12  W.  lU.  is  repealed  so 
far  as  it  disables  them  fh>m  purchasing  or  inheriting,  or  authorises  the  appre- 
hending or  prosecuting  the  popish  clergy,  or  subjects  to  perpetual  imprison- 
ment either  them  or  any  teachers  of  youth.* 

*  But  now,  by  the  statute  31  G^.  III.  o.  32,  (amended  and  explained  by  the  43  Geo. 
III.  c.  30,)  which  may  be  called  the  toleration  act  of  the  Boman  (Jatholics,  all  the  serere 
and  cruel  reetrictions  and  penalties  enumerated  by  the  learned  judge  are  removed 
from  those  Roman  Oatholios  who  are  willing  to  comply  with  the  requisitions  of  thai 
statute,  which  are  that  they  must  appear  at  some  of  the  courts  of  Westminster,  or  at  the 
quarter-sessions  held  for  the  county,  city,  or  place  where  they  shall  reside,  and  shall 
make  and  subscribe  a  declaration  that  they  profess  the  Roman  Catholic  religion,  and 
also  an  oath,  which  is  exactly  similar  to  that  required  by  the  18  Geo.  III.  c.  60,  the  sub- 
stance of  which  is  stated  aliove  in  the  text.  On  this  declaration  and  oath  being  duly 
made  bv  any  Roman  Catholic,  the  officer  of  the  court  shall  grant  him  a  certificate;  asc 
such  officer  shall  yearly  transmit  to  the  priyy  council  lists  or  all  persons  who  have  thv 
qualified  themselves  within  the  year  in  his  respectiye  court.  The  statute  (sect.  4)  thei 
provides  that  a  Roman  Catibolic  thus  qualified  shall  not  be  prosecuted  under  any  statuta 
tor  not  repairing  to  a  parish  church,  nor  shall  he  be  prosecuted  for  being  a  papist,  nor 
for  attending  or  performing  mass  or  other  ceremonies  of  the  Church  of  Rome ;  provided 
(by  sect.  5J  that  no  place  shMl  be  allowed  for  an  assembly  to  celebrate  such  worship  until 
it  is  oertined  to  the  sessions ;  nor  shall  any  minister  officiate  in  it  until  his  name  and 
description  are  recorded  there.  And  (by  sect.  6  of  31  Geo.  III.  c.  32)  no  such  place  of 
assembly  shall  have  its  doors  locked  or  barred  during  the  time  of  meeting  or  divine 
worship. 

If  any  Roman  C!atholic  whatever  is  elected  constable,  church-warden,  overseer,  or  into 
any  parochial  office,  he  ma^  execute  the  same  by  a  deputy,  to  be  improved  as  if  he  were 
to  act  for  himself  as  principal.  Id.  s.  7.  But  every  minister  who  has  qualified  shall  be 
exempt  from  serving  upon  juries  and  from  being  elected  into  any  parochial  office.  Id.  s. 
S.  And  all  the  laws  tor  frequenting  divine  service  on  Sundays  snail  continue  in  force, 
except  where  persons  attend  some  place  of  worship  allowed  by  this  statute  or  the  tole- 
nttion  act  of  the  dissenters.    1  W.  and  M.  s.  1,  c.  18.    Id.  s.  9. 

If  any  person  disturb  a  congregation  allowed  under  this  act,  he  shall,  as  for  disturbing 
a  dissenting  meeting,  be  bound  over  to  the  next  sessions,  and,  upon  conviction  there, 
fhall  forfeit  twenty  pounds.    Sect.  10. 

But  no  Roman  Catholic  minister  shall  officiate  in  any  place  of  worship  bavins  a  steals 
%ud  a  bell,  or  at  any  funeral  in  a  church  or  churchyard,  or  shall  wear  the  habits  of  nis 
order,  except  in  a  place  allowed  by  this  statute,  or  in  a  private  house,  where  there  shall 
866 
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In  order  the  better  to  seoore  the  establiBhed  church  Mgainst  perils  fh)tn  non* 
eonformiBts  of  all  denominations,  infidels,  Turks,  Jews,  heretics,  papists,  and 
sectaries,  there  are,  however,  two  bulwarks  erected ;  called  the  corparoHon  and 
test  acts :  by  the  former  of  which(/)  Ao  person  can  be  legally  elected  U>  any 
office  relating  to  the  government  of  any  city  or  corporation,  unless  within  a 
twelvemonth  before  he  has  received  the  sacrament  of  the  Lord's  supper  ac- 
eordinff  to  the  rites  of  the  church  of  England ;  and  he  is  also  enjoined  to  take 
the  oaths  of  allegiance  and  supremacy  at  the  '''same  time  that  he  takes  ^^^q 
the  oath  of  office ;  or,  in  default  of  either  of  these  requisites,  such  elec-  ^ 
tton  shall  be  void.*  The  other,  called  the  test  act,(^)  directs  all  officers,  civil 
and  military,  to  take  the  oaths  and  make  the  declaration  against  transubstan* 
tiation  in  any  of  the  king's  courts  at  Westminster,  or  at  the  quarter  sessions, 
within  six  calendar  months  after  their  admission ;  and  also  within  the  same 
time*  to  receive  the  sacrament  of  the  Lord's  supper  according  to  the  usage  of 

(f )  Stet  18  Okr.  II.  It  2,  e.  1  («)  SUt  95  Oar.  IL  c  2,  explafiMd  ligr  9  Ctoo.  IL  &  38. 

^— i—    1  I  ■■■■!■  I  ^— .— — ^^.^^^— ■     I  I  1^— »^^— ^»^.^  I  ^— ^.—  M       .  ■■■Pill.       — ^^ 

not  be  more  than  five  persons  besides  the  family.  Id.  s.  11.  This  statute  shall  not 
exempt  Roman  Catholics  from  the  payment  of  •tithes  or  other  dues  to  the  church;  nor 
shall  it  affect  the  statutes  concerning  marriages,  or  any  law  respecting  the  succession  to 
the  crown.  Id.  s.  12.  No  person  who  has  qualified  shall  be  prosecuted  for  instructinff 
youth,  except  in  an  endowed  school,  or  a  school  in  one  of  the  English  universitieB ;  and 
except,  also,  that  no  Roman  Catholic  schoolmaster  shall  receiye  into  his  school  the  child 
of  any  Protestant  father,  (id.  ss.  13,  14,  15 ;]  nor  shall  any  Roman  Catholic  keep  a  sdiool 
until  hiB  or  her  name  be  recorded  as  a  teacher  at  the  sessions.    Id.  s.  16. 

But  no  religious  order  is  to  be  established ;  and  every  endowment  of  a  school  or  college 
by  a  Roman  Catholic  shall  still  be  superstitious  and  unlawful.  Id.  s.  17.  And  no  i>erson 
henceforth  shall  be  summoned  to  take  the  oath  of  supremacy  and  the  declaration  against 
transubstantiation.  Id.  s.  18.  Nor  shall  Roman  Catholics  who  have  qualified  be  re- 
movable from  London  to  Westminster,  (id.  s.  19;)  neither  shall  any  peer  who  has  quali- 
fied be  punishable  for  coming  into  the  presence  or  palace  of  the  kin^  or  queen.  Id.  s.  20. 
And  no  papist  whatever  shall  be  any  longer  obliged  to  register  their  names  and  estates. 
Or  enrol  their  deeds  and  wills.  Id.  s.  21.  And  every  Roman  Catholic  who  has  qualified 
mny  be  permitted  to  act  as  a  barrister,  attorney,  and  notary.    Id.  s.  22. 

By  the  43  Geo.  III.  c.  30,  Roman  Catholics  taking  the  oath  and  making  the  declaration 
prescribed  by  31  Geo.  III.  c.  32  shall  be  entitled  U>  all  the  benefits  given  by  10  Geo.  III. 
o.  60,  as  fully  as  if  they  had  taken  the  oath  therein  prescribed. 

The  Roman  Catholics  cannot  sit  in  either  house  of  parliament,  because  every  member 
of  parliament  must  take  the  oath  of  supremacy,  and  repeat  and  subscribe  the  declaration 
against  transubstantiation,  (see  1  book,  162 ;)  nor  can  they  vote  at  elections  for  the  mem- 
bers of  the  house  of  commons,  because  before  they  vote  they  must  take  the  oath  of 
supremacy.    Ibid.  180. 

The  Roman  Catholics  in  Ireland  are  permitted  to  vote  at  elections,  but  they  cannot 
tit  in  either  house  of  parliament. 

A  bequest  or  disposition  for  the  purpose  of  educating  children  in  the  Roman  Cathohc 
religion  is  unlawful.  But  the  funa  will  not  pass  to  the  testator's  next  of  kin,  but  it  shall 
be  applied  to  such  charitable  purposes  as  his  majesty  shall  please  to  direct  by  his  sign- 
manual.    7  Ves.  Jr.  490. — Christian. 

By  43  Geo.  III.  c.  30,  all  Roman  Catholics  who  shall  take  and  subscribe  the  declaration 
and  oath  specified  in  the  31  Geo.  III.  c  32  are  as  fully  entitled  to  the  benefits  of  the  1% 
Gteo.  III.  c.  60  as  if  the  oath  prescribed  by  that  act  had  been  taken. 

63  Geo.  III.  0.  128  provides  certain  rules  as  to  taking  commissions  in  the  army,  and 
relieves  Roman  Catholics  from  the  restrictions  and  penuties  contained  in  25  Car.  II.  c.  2, 
— ^)hitty. 

By  Stat.  10  Geo.  IV.  c.  7,  almost  all  disabilities  are  removed  from  persons  professing 
this  religion.  Roman  Ofttholics  now  ei\joy  all  the  privileges  attached  to  property  which 
are  enjoyed  by  their  fellow-subjects. — Stbwart. 

*  By  the  5  Geo.  I.  c.  6,  s.  3,  the  election  into  a  corporate  office  shall  not  be  void  on 
account  of  the  person  elected  having  omitted  to  receive  the  sacrament  within  a  year 
before  the  election,  unlebs  he  shall  be  removed  within  six  months  after  his  election,  ox 
unless  a  prosecution  be  commenced  within  that  time,  and  be  carried  on  without  delay; 
and  during  that  time  the  office  is  not  void,  but  only  voidable ;  and  the  person  electea, 
until  a  removal  oi  nrosecution  within  the  time  limited,  is  entitled  to  all  the  incidental 
rights  of  his  offiv^  in  as  full  an  extent  as  if  he  had  actually  received  the  sacrament 
^thin  a  year  previous  to  his  election.    2  Burr.  1016. — CniTrr. 

*  The  25  Car.  II.  c.  2 — ^the  original  test  act — required  that  both  the  sacrament  and  the 
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the  church  of  England,  in  some  public  church,  immediately  af^er  divine  servioci 
and  sermon,  and  to  deliver  into  court  a  certificate  thereof  signed  by  the  minis- 
ter and  church-warden,  and  also  to  prove  the  same  by  two  credible  witnesses, 
upon  forfeiture  of  5002.  and  disabihty  to  hold  the  said  office.^  And  of  much 
the  same  nature  with  these  is  the  statute  7  Jac.  I.  c.  2,  which  permits  no  per- 
son to  be  naturalized  or  restored  in  blood  but  such  as  undergo  a  like  test: 
which  test  having  been  removed  in  1753,  in  favour  of  the  Jews^  was  the  next 
session  of  parliament  restored  again  with  some  precipitation. 

Thus  much  for  offences  which  strike  at  our  national  religion,  or  the  doctrino 
and  discipline  of  the  church  of  England  in  particular.  I  proceed  now  to  con- 
sider some  gross  impieties  and  general  immoralities  which  are  taken  notice  of 
and  punished  by  our  municipal  law }  frequently  in  concurrence  with  the  eccle- 
siastical, to  which  the  censure  of  many  of  them  does  also  of  right  appertain ; 
though  with  a  view  somewhat  different :  the  spiritual  court  punishing  all  sinful 
enormities  for  the  sake  of  reforming  the  private  sinner,  pro  salute  aninuB;  while 
the  temporal  courts  resent  the  pubhc  affi-ont  to  religion  and  morality  on  which 
all  governments  must  depend  for  support,  and  correct  more  for  the  sake  of 
example  than  private  amendment.  • 

The  fourth  species  of  offences,  therefore,  more  immediately  against  God  and 
religion,  is  that  of  blasphemy  against  the  Almighty  by  denying  his  being  or 
providence;  or  by  contumelious  reproaches  of  our  Saviour  Christ.*  Whither 
also  may  be  referred  all  profane  scoffing  at  the  holy  scripture,  or  exposing  it  to 
conteinpt  and  ridicule.  These  are  offences  punishable  at  common  law  b^  fine 
and  imprisonment,  or  other  infamous  corporal  punishment ;( A)  for  Christianity 
is  part  of  the  laws  of  England,  (i) 

Y.  Somewhat  allied  to  this,  though  in  an  inferior  degree,  is  the  offence  of 
*B01  P^^^°^  ^^^  common  swearing  and  ^cursing.  By  the  last  statute  against 
J  which,  19  Geo.  II.  c.  21,  which  repeals  all  former  ones,  every  labourer, 
sailor,  or  soldier  profanely  cursing  or  swearing  shall  forfeit  I*,  j  every  other 
person,  under  the  degree  of  a  gentleman,  2^.;  and  every  gentleman,  or  person 
of  superior  rank,  5«.,  to  the  poor  of  the  parish ;  and,  on  the  second  conviction, 
double )  and  for  every  subsequent  offence,  treble  the  sum  first  forfeited ;  with 
all  charges  of  conviction :  and  in  default  of  payment  shall  be  sent  to  the  house 
of  correction  for  ton  days.  Any  justice  of  the  peace  may  convict  upon  his  own 
hearing,  or  the  testimony  of  one  witness ;  and  any  constable  or  peace  officer, 
upon  his  own  hearing,  may  secure  any  offender  and  carry  him  before  a  justice 

(»)  1  Hawk.  P.  a  7.  (0  1  Ventr.  298.  2  Strai««,  88i. 

oaths  should  be  taken  within  three  months ;  and,  by  subsequent  statutes,  the  time  for 
taking  the  oaths  has  been  enlarged  to  six  months ;  hut  the  time  for  taking  the  sacrament 
remains  unaltered,  which  must  still  be  taken  within  three  months  after  admission  into 
the  office.  And,  hy  several  statutes  subsequent  to  the  test  act,  yarious  descriptions  of 
persons,  whose  offices  are  not  considered  civil  or  military,  are  required  to  t«ke  the  oatha 
within  six  months  after  their  respective  appointments,  though  they  are  not  required  to 
^ake  the  sacrament.  Among  these  are  all  ecclesiastical  persons  promoted  to  benefices, 
members  of  colleges  who  have  attained  the  age  of  eighteen  years,  teachers  of  scholars  or 
pupils,  dissenting  ministers,  high  constables,  and  practisers  of  the  law.  1  Q^eo.  I.  st.  2,  c. 
i3.    2  Geo.  II.  c.  31.    9  Geo.  II.  c.  26.— Christian. 

^  But  before  the  end  of  every  session  of  parliament  an  act  is  passed  to  indemniiy  all 
persons  who  have  not  complied  with  the  requisition  of  the  corporation  and  tes  acts, 
provided  they  qualify  themselves  within  a  time  specified  in  the  act ;  and  provided  also 
that  judgment  in  any  action  or  prosecution  has  not  been  obtained  against  tnem  for  their 
former  omission. — Christian. 

*  It  is  not  lawfiil  even  to  publish  a  correct  account  of  the  proceedings  in  a  court  of 
.ustice  if  it  contain  matter  of  a  scandalous,  blasphemous,  or  indecent  nature,  (3  B.  A  A. 
l67;)  and  a  publication  stating  our  Saviour  to  be  an  impostor,  and  a  murderer  in  prin- 
ciple, and  a  fanatic,  is  a  libel  at  common  law.  1  B.  &  C.  26.  The  general  law  as  to  this 
offence,  as  collected  from  2  Stra.  834,  Fitzg.  64,  Bam.  R.  162,  is  that  it  is  illegal  to  write 
against  Christianity  in  general ;  that  it  is  also  illegal  to  write  against  any  one  of  its  evi- 
dences or  doctrines,  so  as  to  manifest  a  malicious  design  to  imdermine  it  altogether;  but 
that  it  is  not  illegal  to  write,  with  decency,  on  controverted  points,  whereby  it  is  pos- 
tible  some  articles  of  belief  may  be  affected. — Cbittt. 
8t8 


Ohap.4.]  public  wrongs.  80 

and  there  convict  him.^  If  the  justice  omits  his  duty  he  forfeits  52.,  and  the 
constable  40«.  And  the  act  is  to  be  read  in  all  parish  churches  and  public 
chapels  the  Sunday  after  every  quarter-day,  on  pain  of  62.,  to  be  levied  by  war 
rant  from  any  justice."  Besides  this  punishment  for  taking  God's  name  in  vain 
in  common  discourse,  it  is  enacted,  by  statute  3  Jac.  I.  c.  21,  that  if,  in  any  stage- 
play,  interlude,  or  show,  the  name  of  the  Holy  Trinity,  or  any  of  the  persons 
therein,  be  jestingly  or  profanely  used,  the  offender  shall  forfeit  10/.,  one  moiety 
to  the  kin^,  and  the  other  to  the  informer. 

YI.  A  sixth  species  of  offence  against  God  and  religion,  of  which  our  antient 
books  are  full,  is  a  crime  of  which  one  knows  not  wellwhat  account  to  give.  I 
mean  the  offence  of  witchcraft,  conjuration^  enchantment,  or  sorcery.  To  deny  the 
possibility,  nay,  actual  existence,  of  witchcraft  and  sorcery  is  at  once  flatly  to 
contradict  the  revealed  word  of  God,  in  various  passages  both  of  the  Old  and 
New  Testament :  and  the  thing  itself  is  a  truth  to  which  every  nation  in  the 
world  hath  in  its  turn  borne  testimony,  either  by  examples  seemingly  well  at- 
tested or  by  prohibitory  laws ;  which  at  least  suppose  the  possibility  of  com- 
merce with  evil  spirits.  The  civil  law  punishes  with  death  not  onlv  the  sorcerers 
themselves,  but  also  those  who  consult  them,(j)  imitating  in  the  former  the 
express  law  of  God,(^)  "Thou  shalt  not  suffer  a  witch  to  live."  And  our  own 
laws,  both  before  and  since  the  conquest,  have  been  ^equally  penal;  rank*  p^^-. 
ing  this  crime  in  the  same  class  with  heresy,  and  condemning  both  to  the  ^ 
flames.(2)  The  president  MontesquieuQn)  ranks  tbcm  also  DOth  together,  but 
with  a  very  different  view:  laying  it  down  as  an  important  maxim  that  we 
ought  to  be  very  circumspect  in  the  prosecution  of  magic  and  heresy;  because 
the  most  unexceptionable  conduct,  the  purest  morals,  and  the  constant  practice 
of  every  duty  in  life  are  not  a  sufficient  security  against  the  suspicion  of  crimes 
like  these.  And  indeed  the  ridiculous  stories  that  are  generally  told,  and  the 
many  impostures  and  delusions  that  have  been  discovered  in  all  ages,  are  enough 
to  demolish  all  fj^ith  in  such  a  dubious  crime ;  if  the  contrary  evidence  were  not 
also  extremely  strong.  Wherefore  it  seems  to  be  the  most  eligible  wav  to  con- 
clude, with  an  ingenious  writer  of  our  own,(n)  that  in  general  there  has  been 
such  a  thing  as  witchcraft;  though  one  cannot  give  credit  to  any  particular 
modem  instance  of  it. 

Our  forefathers  were  stronger  believers  when  they  enacted,  by  statute  33  Hen* 
VIII.  c.  8,  all  witchcraft  and  sorcery  to  be  felony  without  benefit  of  clergy;  and 
again,  by  statute  1  Jac.  I.  c.  12,  that  all  persons  invoking  any  evil  spirit,  or  con- 
salting,  covenanting  with,  entertaining,  employing,  feeding,  or  rewarding,  any 
evil  spirit ;  or  taking  up  dead  bodies  from  their  graves  to  be  used  in  any  witch- 
craft, sorcery,  charm,  or  enchantment;  or  killing  or  otherwise  hurting  any 
person  by  such  infernal  arts,  should  be  guilty  of  felony  without  benefit  of  clergy, 
and  suffer  death.  And  if  any  person  should  attempt  by  sorcerv  to  discover 
hidden  treasure,  or  to  restore  stolen  goods,  or  to  provoke  unlawful  love,  or  to 
hurt  any  man  or  beast,  though  the  same  were  not  effected,  he  or  she  should 
suffer  imprisonment  and  pillory  for  the  first  offence,  and  death  for  the  second. 
These  acts  continued  in  force  till  lately,  to  the  terror  of  all  antient  females  in 
the  kingdom :  and  many  poor  wretches  were  sacrificed  thereby  to  the  prejudice 
of  their  neighbours  and  their  own  illusions;  not  a  few  having,  by  some  means 
or  other,  confessed  the  fact  at  the  gallows.  But  all  executions  for  this  dubious 
crime  are  now  at  an  end ;  our  legislature  having  at  length  followed  the  wise 

(/)  Cod.  Z.  0,  c.  18.  (•)  Sp.  L.  b.  zit.  c.  4 

(*)  Kxod.  zzll.  18.  (»)  Mr.  Addtoon,  Spect  No.  117. 

(()8Ii]it.i4. 

^  The  conviction  must  be  within  eight  days  after  the  offence.  {  12.  Each  oath  or 
curse  being  a  distinct  complete  offence,  there  can  be  no  question,  I  conceive,  but  a 
person  may  incur  any  number  of  penalties  in  one  day, — though  Dr.  Bum  doubts  whether 
any  number  of  oaths  or  curses  in  one  day  amounts  to  more  than  one  offence.  3  Bum,  325 
Persons  belonging  to  his  mi^Jesty's  navy,  if  guilty  of  profane  cursing  and  swearing,  art 
liable  to  suffer  such  punishment  as  a  court-martial  shall  think  proper  to  inflict.  22  Ge*. 
n.  c.  33. — Chittt. 

"  By  the  4  Geo.  lY.  o.  31,  this  latter  provision  is  repealed. — Chittt. 
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^go-i  example  of  ^Loais  XIY.  in  France;  who  thought  proper,  hj  an  edict,  to 
-'  restrain  the  tribunals  of  justice  from  receiving  informations  of  witch- 
craft (o)  And  accordingly  it  is  with  us  enacted,  by  statute  9  Geo.  II.  c.  5,  that 
no  prosecution  shall  for  the  future  be  carried  on  against  any  persons  for  conju- 
ration, witchcraft,  sorcery,  or  enchantment.  But  uie  misdemeanour  of  persona 
pretending  to  use  witchcraft,  tell  fortunes,  or  discover  stolen  goods,  by  skill  in 
the  occult  sciences,  is  still  deservedly  punished  with  a  year's  imprisonment,  and 
Btanding  four  times  in  the  pillory." 

YII.  A  seventh  species  of  offenders  in  this  class  are  all  rdigiaus  impagtors: 
such«  as  falsely  pretend  an  extraordinary  commission  from  heaven,  or  terriQ^ 
and  abuse  the  people  with  false  denunciations  of  judgments.  These,  as  tending 
to  subvert  all  religion  by  bringing  it  into  ridicule  and  contempt,  are  punishable 
by  the  temporal  courts  with  fine,  imprisonment,  and  infamous  corporal  punish- 
ment.Q)) 

Ylli.  Simony,  or  the  corrupt  presentation  of  any  one  to  an  ecclesiastical 
benefice  for  gift  or  reward,  is  also  to  be  considered  as  an  offence  against  religion ; 
at)  well  by  reason  of  the  sacredness  of  the  charge  which  is  thus  pro&nely  bought 
and  sold,  as  because  it  is  always  attended  with  perjury  in  the  person  pre- 
9enied.(g)"  The  statute  31  Eliz.  c.  6  ^which,  so  far  as  it  relates  to  the  forfeiture 
of  the  right  of  presentation,  was  considered  in  a  former  book)(r)  enacts  that  if 
any  patron,  for  money  or  any  other  corrupt  consideration  or  promise,  directly 
or  indirectly  given,  shall  present,  admit,  institute,  induct,  instsJ,  or  collate,  anv 
person  to  an  ecclesiastical  benefice  or  dignity,  both  the  giver  and  taker  shall 
forfeit  two  years'  value  of  the  benefice  or  dignity;  one  moiety  to  the  kin^,  and 
the  other  to  any  one  who  will  sue  for  the  same.  If  persons  also  corrupuy  re- 
sign or  exchange  their  benefices,  both  the  giver  and  taker  shall  in  like  manner 
forfeit  double  uie  value  of  the  money  or  other  corrupt  consideration.^*  And 
♦681  P®^^®^°®  ^^^  '^^^^^  *corruptly  ordain  or  license  any  minister,  or  procure 
-'  him  to  be  ordained  or  licensed,  (which  is  the  true  idea  of  simony,)  shall 
incur  a  like  forfeiture  of  forty  pounds ;  and  the  minister  himself  of  ten  pounds, 
besides  an  incapacity  to  hold  any  ecclesiastical  preferment  for  seven  years  after- 
wards. Corrupt  elections  and  resignations  in  colleges,  hospitals,  and  other 
eleemosynary  corporations,  are  also  punished  by  the  same  statute  with  forfeiture 
*xf  the  double  value,  vacating  the  place  or  ofice,  and  a  devolution  of  the  right 
uf  election  for  that  turn  to  flae  crown." 

IX.  Profanation  of  the  Lord's  day,  vulgarly  (but  improperly)  called  sabbath- 

(•yYcAtMin,  SiecLLout$J7r,ai.Q»,  Mod.  Un.  mst  zzt.  (»)  I  Hawk.  P.  C.  7. 

Sift.    Tet  ToaghliiiM  (de  dfit  crimindj  853»  469)  itill  rack-  ?ff)  3  Inst  16A. 

6b9  np  soroeiy  and  witchGralt  among  the  crimes  punishable  t*")  See  book  It  p.  8T9. 
in,  franoe. 

^*  By  the  yagrant  act,  (5  Geo.  IV.  c.  8,  s.  4,)  persons  pretending  or  professing  to  tell 
fortunes,  or  using  any  subtle  craft,  means,  or  device,  by  palmistry,  or  otherwise,  to 
deceive  and  impose  on  any  of  his  m^esty's  subjects,  are  rogues  and  vagabonds.-^ 

(kiTTT. 

"  But,  according  to  2  Bla.  Rep.  1052,  1  Ld.  Raym.  449,  Moore,  Rep.  564,  simony  is  not 
an  offence  criminauy  punishable  at  common  law.-~OHiTTT. 

*^Any  resignation  or  exchange  for  money  is  corrupt,  however  apparently  fair  the- 
transaption :  as  where  a  father,  wishing  that  his  son  in  orders  should  be  employed  in  the 
duties  of  his  profession,  agreed  to  secure,  by  a  bond,  the  payment  of  an  annuity  exactly 
equal  to  the  annual  produce  of  a  benefice,  in  consideration  of  the  incumbent's  resigning 
in  favour  of  his  son.  The  annuity  being  afterwards  in  arrear,  the  bond  was  put  in  suit, 
and  the  defendant  pleaded  the  simoniacal  resignation  in  bar;  and  lord  Mansfield  and 
the  court,  though  they  declared  that  it  was  an  unconscientious  defence,  yet,  as  the 
i*esignation  had  been  made  for  money,  determined  that  it  was  corrupt  and  simoniacal 
and  in  consequence  that  the  bond  was  void.    Young  vs.  Jones,  E.  T.  1782. — Christian. 

"  By  stat.  9  Geo.  IV.  c.  94,  bonds  of  resignation  of  any  benefice  in  favour  of  a  son, 
grandson,  brother,  uncle,  nephew,  or  grand-nephew,  upon  notice  or  request,  are  rendered 
valid,  notwithstanding  the  31  Eliz.  c.  6 ;  but  the  new  act  is  not  to  extend  to  any  engage- 
ments unless  the  deed  be  deposited  within  two  months  with  the  registrar  of  the  diocese 
or  peculiar  jurisdiction  wherein  the  benefice  is  situated.  The  passing  of  this  act,  it  is 
bebeved,  arose  out  of  the  fluctuating  and  contradictory  decisions  of  our  courts  upon  tha 

SUbject.---CH  ITTT. 

870 
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breakif^^  in  a  ninth  offence  against  God  and  religion,  punished  by  the  manieipaf 
law  of  England.  For,  besides  the  notorious  indecency  and  scandal  of  permit- 
ting any  secular  business  to  be  publicly  transacted  on  that  day  in  a  country 
professing  Christianity,  and  the  corruption  of  morals  "which  usually  follows  its 
profanation,  the  keepmg  one  day  in  the  seven  holy,  as  a  time  of  relaxation  and 
refreshment  as  well  as  for  public  worship,  is  of  admirable  service  to  a  state, 
considered  merely  as  a  civil  institution.  It  humanizes,  by  the  help  of  conver- 
sation and  society,  the  manners  of  the  lower  classes,  which  would  otherwise 
degenerate  into  a  sordid  ferocity  and  savage  selfishness  of  spirit;  it  enables  the 
industrious  workman  to  pursue  his  occupation  in  the  ensuing  week  with  health 
and  cheerfulness ;  it  imprints  on  the  minds  of  the  people  that  sense  of  their 
duty  to  Grod  so  necessary  to  make  them  good  citizens,  but  which  yet  would  be 
worn>  out  and  defaced  by  an  unremitted  continuance  of  labour,  without  any 
stated  times  of  recalling  them  to  the  worship  of  their  Maker.  And,  therefore, 
the  laws  of  king  Athel8tan(9)  forbade  all  merchandizing  on  the  Lord's  day, 
under  very  severe  penalties.  And  by  the  statute  27  Hen  VI.  c.  6,  no  fair  or 
market  shall  be  held  on  the  principal  festivals.  Good  Friday,  or  any  Sunday, 
(except  the  four  Sundays  in  harvest,)  on  pain  of  forfeiting  the  goods  exposed  to 
sale.  And  since,  by  the  statute  I  Car.  I.  c.  I,  no  persons  shall  assemble  out  of 
their  own  parishes  for  any  sport  whatsoever  upon  this  day ;  nor,  in  their  pa- 
rishes, shall  use  any  bull  or  *bear  baiting,  interludes,  plays,  or  other  unlavy-  ^^^ 
ful  exercises  or  pastimes ;  on  pain  that  every  offender  shall  pay  85. 4d.  to  *■ 
the  poor.  This  statute  does  not  prohibit,  but  rather  impliedly  allows,  any  innocent 
recreation  or  amusement,  within  their  respective  parishes,  even  on  the  Lord's  day, 
after  divine  service  is  over*  But,  by  statute  29  Car.  II.  c.  7,  no  person  is  allowed 
to  work  on  the  Lord's  day,  or  use  anv  boat  or  barge,  or  expose  any  goods  to 
sale ;  except  meat  in  public  houses,  milk  at  certain  hours,  and  works  of  necessity 
or  charity,  on  forfeiture  of  5s.  Nor  shall  any  drover,  carrier,  or  the  like  travel 
upon  that  day,  under  pain  of  twenty  shillings.'* 

X.  Drunkenness  is  also  punished,  by  statute  4  Jac.  I.  c.  5,  with  the  forfeiture 
of  5s.,  or  the  sitting  six  hours  id  the  stocks :  by  which  time  the  statute  pre- 
sumes the  offender  will  have  regained  his  senses,  and  not  be  liable  to  do 
mischief  to  his  neighbours.  And  there  are  many  wholesome  statutes  by  way 
of  prevention,  chiefly  passed  in  the  same  reign  of  king  James  I.,  which  regu* 
late  the  licensing  of  alehouses,  and  punish  persons  found  tippling  therein ;  or 
the  master  of  such  houses  permitting  them." 

^  It  has  been  recently  held  that  the  driver  of  a  stage-van  to  and  from  London  to  Torh  is 
aoommon  carrier  within  the  meaning  of  3  Oar.  I.  c.  1,  and  subject  to  the  penalties  thereof 
for  travelling  on  Sunday,  Rex  vs.  Middleton,  4  D.  A;  R.  824.  Where  a  parol  contract  waa 
entered  into  for  the  purohase  of  a  horse  above  the  value  of  10^.,  on  a  Sunday,  with  a  war- 
ranty of  soundness,  and  the  horse  was  not  delivered  and  paid  for  until  the  following 
Tuesdi^,  held,  first,  that  the  contract  was  not  complete  until  the  latter  day;  and,  second, 
that  supposing  it  to  be  void  within  the  29  Car.  II.  o.  7,  s.  2,  still  it  was  not  an  available 
objection  on  the  part  of  the  vendor  in  an  action  for  a  breach  of  the  warranty,  the  vendee 
-beinff  ignorant  of  the  fact  that  the  former  was  exercising  his  ordinary  calling  on  the 
Sunday,    filozsome  v«.  Williams,  5  D.  &  R.  82.    3  B.  &  C.  232. 

The  11  A  12  W.  III.  c.  21,  and  all  other  acts  for  the  regulation  of  watermen  plying  upon 
the  river  Thames,  are  repealed  by  the  7  A;  8  Geo.  Iv.  c.  75,  which  permits  a  limited 
number  of  watermen,  under  certain  regulations,  to  ply  upon  the  Thames,  within  certain 
specified  limits,  on  Sundays.  By  29  G&r,  II.  c.  7,  no  arrest  can  be  made  nor  process 
served  on  a  Sunday  except  for  treason,  felony,  or  breach  of  the  peace.  Ante,  book  iii. 
290.  Neither  is  the  hundred  answerable  (0  the  pcerty  robbed  for  a  robbery  committed  on  a 
Sunday.  But  where  a  plaintiff  was  robbed  in  going  to  his  parish  church,  in  his  coach, 
on  a  Sunday,  he  recovered  against  the  hundred,  under  the  statute  of  Winton,  (13  Edw. 
I.  St.  2,)  the  court  observing  that  the  statute  of  Charles  must  be  construed  to  extend  only 
to  cases  of  iraveiUng,  and  that  it  might  have  been  otherwise  if  the  plaintiff  had  been 
making  visits,  or  the  like.  Teshmaker  vs.  The  Hundred  of  Edmonton,  M.  7  Geo.  I.  See 
1  Stra.  406.  Com.  345.  Killing  game  on  a  Sunday  is  prohibited,  under  heavy  penalties, 
hy  13  Geo.  III.  c.  80.— Chittt. 

"  Justices  of  the  peace  have  an  absolute  and  uncontrolled  power  and  dlscreiion  in 
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XL.  T.ie  last  offence  which  I  shall  mention,  more  immediately  against  rc^ 
ligion  and  morality,  and  cognizable  by  the  temporal  courts,  is  that  of  open  and 
notoriouH  lewdness;  either  by  frequenting  houses  of  ill  fame,  which  is  an  indict- 
able offence  ;(Q"  or  by  some  grossly  scandalous  and  public  indecency,  for  which 
the  puni&hment  is  by  fine  and  imprisonment.(u)''  In  the  year  1650,  when  the 
ruling  power  found  it  for  their  interest  to  put  on  the  semblance  of  a  very  ex- 
traordinary strictness  and  purity  of  morals,  not  only  incest  and  wilful  adultery 
were  made  capital  crimes,  but  also  the  repeated  act  of  keeping  a  brothel,  or 
committing  fornication,  were  (upon  a  second  conviction)  made  felony  without 
benefit  of  clergy.(u7)  But  at  the  restoration,  when  men,  from  an  aohorrenco 
of  the  hypocrisy  of  the  late  times,  fM  into  the  contrary  extreme  of  lioentious- 
*651  ^^^'  ^^  ^^^  ^^^  thought  proper  to  renew  a  law  of  *such  unfashionable 
^  rigour.  And  these  offences  nave  been  ever  since  left  to  the  feeble  coer- 
cion of  the  spiritual  court  according  to  the  rules  of  the  canon  law;  a  law  which 
has  treated  the  offence  of  incontinence,  nay,  even  adultery  itself,  with  a  great 
degree  of  tenderness  and  lenity,  owing  perhaps  to  the  constrained  celibacy  of 
its  first  compilers.  The  temporal  courts  therefore  take  no  cognizance  of  the 
crime  of  adultery  otherwise  than  as  a  private  injury.(a:) 

But,  before  we  quit  this  subject,  we  must  take  notice  of  the  temporal  punish^ 

O  Poph.  906.  (•)  Soobell,  121. 

(•)  1  Sidtrt  168.  (•)  See  hork  iU.  p.  1». 

granting  and  refusing  ale-licenses ;  but  if  it  should  appear  from  their  own  declarations 
or  the  circumstances  of  their  conduct  that  they  have  either  refused  or  granted  a  license 
from  a  partial  or  corrupt  motive,  they  are  ]^unishable  in  the  court  of  King's  Bench  by 
information,  or  they  may  be  prosecuted  by  indictment.    1  Burr.  556.    1  T.  K.  692. 

But  the  court  of  King's  Bench  refused  a  mandamus  to  justices  to  rehear  an  appli* 
cation  for  an  ale-house  license,  which  they  had  refused,  thoueh  it  was  suggested  that 
their  refusal  had  proceeded  from  a  mistaken  view  of  their  jurisdiction.  Rex  tu.  Farring- 
don  Without,  (Justices,)  4  D.  &  R.  735.  So  they  refused  a  mandamus  to  rehear  a  similar 
application  at  any  other  period  of  the  vear  than  within  the  first  twenty  days  of  Septem- 
ber, though  the  justices  miffht  have  refused  the  license  under  a  mistake  of  the  law.  Rex 
w.  Smrey,  (Justices,)  5  D.  i  R.  308. — Chitty. 

^' As  to  tne  offence  of  keeping  or  frequenting  bawdy-houses,  see  postt  167.  A  woman 
cannot  be  indicted  for  being  a  bawd  generally ;  for  the  bare  solicitation  of  chastity  is  not 
Indictable.   Hawk.  b.  1,  c.  74.    1  Salk.  382.— Chittt. 

"Many-^^ences  of  private  incontinence  fall  properly  and  exclusively  under  the  juris- 
diction of  the  ecclesiastical  court,  and  are  appropriated  to  it ;  but  where  the  incontinence 
or  lewdness  is  public,  or  accompanied  with  conspiracv,  it  is  indictable. 

Exposing  a  party's  person  to  the  public  view  is  an  offence  ctmira  bcvvos  mores,  and  indict- 
able. See  1  Sid.  168.  2  Camp.  89.  1  Keb.  620.  And,  by  the  vagrant  act,  (5  Geo.  IV.  c. 
83,  s.  4,)  exposing  a  man's  person  with  intent  to  insult  a  female  is  an  offence  for  which 
the  offender  may  be  treated  as  a  rogue  and  vagabond ;  and  so  is  the  wilfully  exposing  an 
obscene  print  or  indecent  exhibition:  indeed,  this  would  be  an  indictable  offence  at 
common  law.  2  Stra.  789.  1  Bam.  Rep.  29.  4  Burr.  2527,  2574.  And,  by  the  same  act 
of  5  Geo.  IV.  c.  83,  s.  3,  every  common  prostitute  wandering  in  public  and  behaving  in  a 
riotous  and  indecent  manner  may  be  treated  as  an  idle  and  disorderly  person  within  the 
meaning  of  that  act. 

Publicly seUxng and  huymg a  mfe  is  clearly  an  indictable  offence,  (3  Burr.  1438  \\  and  many 
prosecutions  against  husDandLs  for  selling  and  others  for  buying  have  recently  been  sua* 
tained,  and  imprisonment  for  six  months  inflicted. 

Procuring  or  endeavouring  to  procure  the  seduction  of  a  girl  seems  indictable.  3  St. 
Tr.  519.  So  is  endeavourins  to  lead  a  girl  into  prostitution.  3  Burr.  1438;  and  see  potit^ 
209,  212,  as  to  the  offence  oi  seduction. 

It  is  an  indictable  offence  to  dig  up  and  carry  away  a  dead  body  out  of  a  churchyard. 
2  T.  R.  733.  Leach,  C.  L.  4th  ed.  497,  S.  C.  2  East,  P.  C.  652 ;  post,  236;  ante,  2  book, 
429.  And  the  mere  disposing  of  a  dead  body  for  gain  and  profit  is  an  indictable  offence. 
Russ.  &  R.  C.  C.  366,  note.  1  Dowl.  &  R.  N.  P.  C.  13.  And  it  is  a  misdemeanour  to 
arrest  a  dead  body,  and  thereby  prevent  a  burial  in  due  time.  4  East,  465.  The  punish- 
ment for  such  an  offence  is  fine  and  imprisonment.    2  T.  R.  733. 

All  such  acts  of  indecency  and  immorality  are  public  misdemeanours,  and  the 
uffenders  may  be  punished  either  by  an  information  granted  by  the  court  of  King's 
Bench,  or  by  an  indictment  preferred  before  a  grand  jury  at  the  assizes  or  quarter 
sessions. — Chitty. 


Chap.  5.]  PUBLIC  WEONGS.  6ft 

ment  for  having  bastard  children,  conBidered  in  a  criminal  light;  for,  with  re- 
gard to  the  maintenance  of  such  illegitimate  offspring,  which  is  a  civil  concern, 
we  have  formerly  spoken  at  large. (y)  By  the  statute  18  Bliz.  c.  8,  two  justices 
may  take  order  for  the  punishment  of  the  mother  and  reputed  father,  hut  what 
that  punishment  shall  he  is  not  therein  ascertained ;  though  the  contemporary 
exposition  was  that  a  corporal  punishment  was  intended. (2r)  By  statute  7 
Jac.  I.  c.  4,  a  specific  punishment  (viz.,  commitment  to  the  house  of  correction") 
is  inflicted  on  the  woman  only.  But  in  both  cases  it  seems  that  the  penalty  can 
only  be  inflicted  if  the  bastanl  becomes  chargeable  to  the  parish ;  for  otherwise 
the  very  maintenance  of  the  child  is  considered  as  a  degree  of  punishment. 
By  the  last-mentioned  statute,  the  justice  may  commit  the  mother  to  the  house 
of  correction,  there  to  be  punished  and  set  on  work  for  one  year;  and  in  case 
of  a  second  offence^  till  she  find  sureties  nevef  to  ofTend  again.** 


*CHAPTBR  V.  [*67 

OF  OFFENCES  AGAINST  THE  LAW  OF  NATIONS. 

AccoRDiNQ  to  the  method  marked  out  in  the  preceding  chapter,  we  are  next 
to  consider  the  ofifences  more  immediately  repugnant  to  that  universal  law  of 
society,  which  regulates  the  mutual  intercourse  between  one  state  and  another; 
those,  I  mean,  which  are  particularly  animadverted  on,  as  such,  by  the  English 
law. 

The  law  of  nations  is  a  system ^>f  rules,  deducible  by  natural  reason,  and 
established  by  universal  consent  among  the  civilized  inhabitants  of  the  world  ;(a) 
in  order  to  decide  all  disputes,  to  regulate  all  ceremonies  and  civilities,  and  to 
insure  the  observance  of  justice  and  good  faith  in  that  intercourse  which  must 
firequently  occur  between  two  or  more  independent  states,  and  the  individuals 
belonging  to  each.(6)  This  general  law  is  founded  upon  this  principle, — that 
dififerent  nations  ought  in  time  of  peace  to  do  one  another  all  the  good  they 
can,  and  in  time  of  war  as  little  harm  as  possible,  without  prejudice  to  their 
own  real  interests,  (c)  And,  as  none  of  these  states  will  allow  a  superiority  in 
the  other,  therefore  neither  can  dictate  or  prescribe  the  rules  of  this  law  to  the 
rest ;  but  such  rules  must  necessarily  result  from  those  ''principles  of  r  ^^ 
natural  justice  in  which  all  the  learned  of  every  nation  agree;  or  they 
depend  upon  mutual  compacts  or  treaties  between  the  respective  communrtfes, 
in  the  construction  of  which  there  is  also  no  indge  to  resort  to  but  the  law  of 
nature  and  reason,  being  the  only  one  in  which  all  the  contracting  parties  are 
equally  conversant  and  to  which  they  are  equally  subject. 

In  arbitrary  states  this  law,  wherever  it  contradicts,  or  is  not  providt^d  for 
by,  the  municipal  law  of  the  country,  is  enforced  by  the  royal  power ;  but  since 
in  England  no  rcnral  power  can  introduce  a  new  law,  or  suspend  the  execation 
of  the  old,  therefore  uie  law  of  nations  (wherever  any  question  arises  which  is 

(9)  See  book  L  page  468.  (»)  Bee  book  1.  p.  48. 

(•)  Bait  Jofl      "    "  .--..- 

(■)  ff'  h  9. 


(')  ^^  <^°"^  ^  U*  (')  8p>  L.  b.  i.  d.  7. 


*  The  7  Jao.  I.  c.  4,  s.  7  (which  provided  certain  punishments  for  lewd  females  who 
had  bastards)  is  repealed  by  50  Geo.  III.  c.  51,  s.  1,  which  enacts  "  that  in  cases  when  a 
woman  shall  have  a  bastard  child  which  may  be  chargeable  to  the  parish,  any  two  justices 
before  whom  such  woman  shall  be  brought  may  commit  her,  at  their  discretion,  to  the 
house  of  correction  in  their  district,  for  a  time  not  exceeding  twelve  calendar  months 
nor  less  than  six  weeks."  By  section  3,  upon  the  woman's  good  behaviour  during  her 
eonfinement,  any  two  justices  may  release  and  discharge  her  from  further  confinement 
By  section  4,  justices  are  restrained  from  committing  any  woman  till  she  has  been 
delivered  one  month.    The  child  must  be  chargeable,  or  likely  to  become  so,  in  order  to 

•atborize  a  oonriction.   2  Nolan,  256,  3d  ed. — Chittt. 
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properly  the  object  of  its  juriBdiction)  is  here  adopted  in  its  fall  extent  by  the 
common  law,  and  is  held  to  be  a  part  of  the  law  of  the  land.  And  those  acts 
of  parliament  which  have  from  time  to  time  been  made  to  enforce  this  uni- 
yersal  law,  or  to  facilitate  the  execution  of  its  decisions,  are  not  to  be  con- 
sidered as  introductive  of  any  new  rale,  but  merely  as  declaratory  of  the  old 
fundamental  constitutions  of  the  kingdom,  without  which  it  must  cease  to  be  a 
part  of  the  civilized  world.  Thus,  in  mercantile  questions,  such  as  bills  of  ex- 
change and  the  like ;  in  all  marine  causes,  relating  to  freight,  average,  demur- 
rage, insurances,  bottomry,  and  others  of  a  similar  nature;  the  law-iaer- 
chant,(^)  which  is  a  branch  of  the  law  of  nations,  is  regularly  and  constantly 
adhered  to.  So  too  in  all  disputes  relating  to  prizes,  to  shipwrecks,  to  hostages 
and  ransom-bills,  there  is  no  other  rule  of  decision  but  this  great  universal  law, 
collected  from  history  and  usage,«and  such  writers  of  all  nations  and  languages 
as  are  generally  approved  and  allowed  of* 

But  though  in  civil  transactions  and  questions  of  property  between  the  sub- 
jects of  different  states  the  law  of  nations  has  much  scope  and  extent  as 
adopted  by  the  law  of  England ;  yet  the  present  branch  of  our  inquiries  will 
*68 1  ^^^^  *within  a  narrow  compass,  as  offences  against  the  law  of  nations  can 
•J  rarely  be  the  object  of  the  criminal  law  of  any  particular  state.  For 
offences  against  this  law  are  principally  incident  to  whole  states  or  nations :  in 
which  case  recourse  can  only  be  had  to  war,  which  is  an  appeal  to  the  God  of 
hosts  to  punish  such  infractions  of  public  faith  as  are  committed  by  one  inde- 
pendent people  against  another;  neither  state  having  any  superior  jurisdiction 
to  resort  to  upon  earth  for  justice.  But  where  the  individuals  of  any  state 
violate  this  general  law,  it  is  then  the  interest  as  well  as  duty  of  the  govern- 
ment under  which  they  live  to  animadvert  upon  them  with  becoming  severit^i 
that  the  peace  of  the  world  may  be  maintained.  For  in  vain  would  nations  m 
their  collective  capacity  observe  these  universal  rules,  if  private  subjects  were 
at  liberty  to  break  them  at  their  own  discretion,  and  involve  the  two  states  in 
•a  war.  It  is  therefore  incumbent  upon  the  nation  injured,  first,  to  demand 
satisfaction  and  justice  to  be  done  on  the  offender  by  the  state  to  which  he  be- 
longs; and,  if  that  be  refused  or  neglected,  the  sovereign  then  avows  himself  an 
acomplice  or  abettor  of  his  subject's  crime,  and  draws  upon  his  community 
the  calamities  of  foreign  war. 

The  principal  offences  a^inst  the  law  of  nations,  animadverted  on  as  such 
by  the  municipal  laws  of  !l^gland,  are  of  three  kinds :  1.  Violation  of  safe-con^ 
ducts ;  2.  Infringement  of  the  rights  of  embassadors ;  and,  8.  Piracy.' 

I.  As  to  the  first,  vwlaticn  of  safe-^xmducts  or  passports,  expressly  granted  by 
the  king  or  his  embassadors(e)  to  the  subjects  of  a  foreign  power  in  time  of  mu- 
tual war,  or  committing  acts  of  hostilities  against  such  as  are  in  amity,  leaguei 
or  truce  with  us,  who  are  here  under  a  general  implied  safe-conduct :  these  are 

{*)  Sm  book  L  p.  378.  (•)  Ibid.  |».  900. 

*  By  the  33  Geo.  III.  c.  66,  it  was  enacted  that  it  was  unlawful  for  any  of  his  msjesty's 
Bubjecifl  to  ransom,  or  enter  into  any  contract  for  rauBoming,  any  ship  or  merchandise 
captured  by  an  enemy;  and  that  all  contracts  and  securities  for  that  purpose,  without  the 
license  therein  mentioned,  were  absolutely  void ;  and  that  every  person  who  entered 
into  such  a  contract  should  be  subject  to  a  penalty  of  500/. — Christian. 

'  Under  the  head  of  offences  against  the  law  of  nations  in  the  United  States  Mr. 
Wharton  classes  the  accepting  and  exercising,  by  a  citizen,  a  commission  to  serve  a 
foreign  state  against  a  state  at  peace  with  the  United  States,  (Act  of  Congress,  April  20, 
1818,  8.  1,  3  Story's  Laws,  1694 ;)  fitting  out  and  arming  within  the  limits  of  frhe  iFnited 
States  any  vessel  for  a  foreign  state  to  cruise  against  a  state  at  peace  with  the  United 
States,  (ibid.  s.  3 ;)  increasing  or  assisting  within  the  United  States  any  force  of  armed 
vessels  of  a  foreign  state  at  war  with  a  state  with  which  the  United  States  are  at  peace, 
(ibid.  8.  5;)  setting  on  foot  within  the  United  States  any  military  expedition  against  a 
state  at  peace  with  the  United  States,  (ibid.  s.  6 ;)  suing  forth  or  executing  any  writ  or 
process  against  any  foreisn  minister  or  his  servants,  the  writs  being  also  declared  void, 
(Act  April  30.  1790,  ss.  25,  26,  1  Story,  88 ;)  and  violating  any  passport,  or  in  any  other 
way  infracting  the  law  of  nations  by  violence  to  an  ambassador  or  foreign  minister  oi 
their  domestics.  Ibid.  s.  27.  Wharton's  Amer.  Crim.  Law,  130. — Shabswoob 
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breaches  of  the  public  faith,  without  the  preservation  of  which  there  cau  be  no 
intercourse  or  commerce  between  one  nation  and  another :  and  such  offences 
may,  according  to  the  writers  upon  the  law  of  nations,  be  a  just  ground  of  a 
national  war;  since  it  is  not  in  the  power  of  *the  foreign  prince  to  cause  p^g^ 
justice  to  be  done  to  his  subjects  by  the  very  individual  delinquent,  but  ^ 
he  must  require  it  of  the  whole  community.  And  as,  during  the  continuance 
of  any  safe-conduct,  either  express  or  implied,  the  foreigner  is  under  the  pi^o- 
tection  of  the  king  and  the  law,  and,  more  especially,  as  it  is  one  of  the  articled 
of  magna  charta(f)  that  foreign  merchants  should  be  entitled  to  safe-conduct 
and  security  throughout  the  kingdom,  there  is  no  question  but  that  any  viola- 
tion of  either  the  person  or  property  of  such  foreigner  may  be  punished  by  in* 
diotmcnt  in  the  name  of  the  king,  whose  honour  is  more  particularly  engaged 
in  supporting  his  own  safe-conduct.  And,  when  this  malicious  rapacity  was  not 
confined  to  private  individuals,  but  broke  out  into  general  hostilities,  by  the 
statute  2  Hen.  Y.  st.  1,  c.  6,  breaking  of  truce  and  safe-conducts,  or  abetting  and 
receiving  the  truce-breakers,  was  (in  affirmance  and  support  of  the  law  of  na- 
tions) declared  to  be  high  treason  against  the  crown  and  dignity  of  the  king, 
'and  conservatOTB  of  truce  and  safe-conducts  were  appointed  in  every  port,  and 
empowered  to  hear  and  determine  such  treasons  (when  committed  at  sea)  ao- 
•eoi^ing  to  the  antient  marine  law  then  practised  in  the  admiral's  court,  and, 
together  with  two  men  learned  in  the  law  of  the  land,  to  hear  and  determine 
according  to  that  law  the  same  treasons,  when  committed  within  the  body  of 
any  county.  Which  statute,  so  far  as  it  made  these  offences  amount  to  treason, 
was  suspended  by  14  Hen.  VI.  c.  8,  and  repealed  by  20  Hen.  VI.  c.  11,  but  re- 
vived by  29  Hen.  VI.  c.  2,  which  gave  the  same  powers  to  the  lord  chancellor, 
associated  with  either  of  the  chief  justices,  as  belonged  to  the  conservators  of 
truce  Hnd  their  assessors ;  and  enacted  that,  notwithstanding  the  party  be  con- 
^cted  of  treason,  the  injured  stranger  should  have  restitution  out  of  his  effeota 
prior  to  any  claim  of  the  crown.  And  it  is  further  enacted,  by  the  statute  ^I 
Hen.  71.  c.  4,  that  if  any  of  the  king's  subjects  attempt  or  offend  upon  the  sea, 
or  in  any  port  within  the  king's  obeisance,  against  any  stranger  in  amity, 
league,  or  truce,  or  under  safe-conduct,  and  especially  by  attaching  *his  r^ntk 
^rson,  'or  spoiling  him  or  robbing  him  of  his  goods,  the  lord  chancellor,  ^ 
with  any  of  the  justices  of  either  the  king's  bench  or  common  pleas,  may  cauM 
i\ill  restitution  and  amends  to  be  made  to  the  party  injured. 

It  is  to  be  observed  that  the  suspending  and  repealing  acts  of  14  &  20  Hen. 
VL,  and  also  the  reviving  act  of  29  Hen.  VI.,  were  only  temporarv,  so  that  it 
should  seem  that  after  the  expiration  of  them  all  the  statute  2  Hen.  v .  continued 
in  full  force ;  but  yet  it  is  considered  as  extinct  by  the  statute  14  Edw.  IV.  c.  4, 
i^'hich  revives  and  confirms  all  statutes  and  ordinances  made  before  the  acces- 
sion of  the  house  of  York  against  breakers  of  amities,  truces,  leagues,  and  safe- 
conducts,  with  an  express  exception  to  the  statute  of  2  Hen.  V.  But  (however 
that  may  be)  I  apprehend  it  was  finally  repealed  by  the  general  statutes  of  Edw. 
VI.  and  queen  Mary,  for  abolishing  new-created  treasons ;  though  Sir  Matthew 
!Eale  seems  to  question  it  as  to  treasons  committed  on  the  sea.(^)  But  certainly 
the  statute  of  31  Hen.  VI.  remains  in  full  force  to  this  day. 

II.  As  to  the  rights  of  embassadarSy  which  are  also  established  by  the  law  of 
nations,  and  are  therefore  matter  of  universal  concern,  they  have  formerly  been 
treated  of  at  large.(/i)  It  may  here  be  sufficient  to  remark  that  the  common 
law  of  England  recog^^ises  them  in  their  full  extent  by  immediately  stopping 
all  legal  process,  sueo  out  through  the  ignorance  or  rashness  of  individuals, 
which  may  intrench  upon  the  immunities  of  a  foreign  minister  or  any  of  his 
train.  And,  the  more  effectually  to  enforce  the  law  of  nations  in  this  respect, 
when  violated  through  wantonness  or  insolence,  it  is  declared,  by  the  statute  7 
Anne,  c.  12,  that  all  process  whereby  the  person  of  any  embassador,  or  of  his  do- 
mestic or  domestic  servant,  may  be  arrested,  or  his  goods  distraitied  Or  seized, 
shall  be  utterly  null  and  void,-*  and  that  all  persons  prosecuting,  soliciting,  dr 

(T)  0  H«D.  III.  c.  30.  See  book  i.  page  269,  Ac.      (#)  1  HnL  P.  C.  207.      (*)  See  book  L  page  258. 

'  A  consul  is  not  a  public  minister  within  the  act.   Ante,  3  book,  289.    The  parflfy  to 
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executing  such  process,  being  convicted,  by  confession  or  the  oath  of  one  wit- 
^y^  -,  ness,  before  the  *lord  chancellor  and  the  chief  justices,  or  any  two  of 
^  them,  shall  be  deemed  violators  of  the  laws  of  nations  and  disturbers  of 
the  public  repose,  and  shall  suffer  such  penalties  and  corporal  punishment  as 
the  said  judges,  or  any  two  of  them,  shall  think  fit.(0  Thus,  in  cases  of  extra* 
ordinary  outrage,  for  which  the  law  hath  provided  no  special  penalty,  the  legis- 
lature hath  intrusted  to  the  three  principal  judges  of  the  kingdom  an  unlimited 
power  of  proportioning  the  punishment. to  the  crime. 

III.  Lastly,  the  crime  of  piracy y  or  robbery  and  depredation  upon  the  high 
seas,  is  an  onence  against  the  universal  law  of  society ;  a  pirate  being,  accord- 
ing to  Sir  Edward  C6ke,{k)  hostis  humani  generis.  As  therefore  he  has  renounced 
all  the  benefits  of  society  and  government,  and  has  reduced  himself  afresh  to 
the  savage  state  of  nature  by  declaring  war  against  all  mankind,  all  mankind 
must  declare  war  against  him :  so  that  every  community  hath  a  right,  by  the 
rule  of  self-defence,  to  inflict  that  punishment  upon  him  which  every  individual 
would  in  a  state  of  nature  have  been  otherwise  entitled  to  do^  for  any  invasion 
of  his  person  or  personal  property.* 

By  the  antient  common  law,  piracy,  if  committed  by  a  subject,  was  held  to 
be  a  species  of  high  treason,  being  contrary  to  his  natural  allegiance,  and  by  an 
alien  to  be  felony  only ;  but  now,  since  the  statute  of  treason,  25  Edw.  III.  c.  2, 
it  is  held  to  be  only  felony  in  a  8ubject.(/)  Formerly  it  was  only  cognizable  b^ 
the  admiralty  courts,  which  proceed  by  the  rules  of  the  civil  law.(m)  But  it 
being  inconsistent  with  the  liberties  of  the  nation  that  any  man's  life  should  be 
taken  away,  unless  by  the  judgment  of  his  peers  or  the  common  law  of  the  land, 
the  statute  28  Hen.  VlII.  c.  15  established  a  new  jurisdiction  for  this  purposei 
which  proceeds  according  to  the  course  of  the  common  law,  and  of  which  we 
shall  say  more  hereafter. 

*72 1  *^he  offence  of  piracy,  by  common  law,  consists  in  committing  those 
^  acts  of  robbery  and  depredation  upon  the  high  seas  which,  if  committed 
upon  land,  would  have  amounted  to  felony  there.(n)  But,  by  statute,  some 
other  offences  are  made  piracy  also :  as,  by  statute  11  &  12  W.  III.  c.  7,  if  any 
natural-born  subject  commits  any  act  of  hostility  upon  the  high  seas  against 
others  of  his  majesty's  subjects,  under  colour  of  a  commission  from  any  foreign 
power,  this,  though  it  would  only  be  an  act  of  war  in  an  alien,  shall  be  construed 
piracy  in  a  subject.  And,  further,  any  commander  or  other  seafaring  person 
oetraying  his  trust,  and  running  away  with  any  ship,  boat,  ordnance,  ammu- 
nition, or  goods,  or  yielding  them  up  voluntarily  to  a  pirate,  or  conspiring  to 
do  these  acts,  or  any  person  assaulting  the  commander  of  a  vessel  to  hinder  nim 
from  fighting  in  defence  of  his  ship,  or  confining  him,  or  making  or  endeavour- 
ing to  make  a  revolt  on  board,  shall,  for  each  of  these  offences,  be  adjudged  a 

(<)  See  the  occasion  of  making  fhla  statute,  book  L  nage  (*)  IbkL 

m.  (»)lHa 

(*)  8  lust.  113.  (•)  Ibid.  100. 

entitle  him  to  the  protection  of  the  act,  must  be  a  servant,  or  employed  in  the  ambassa* 
dor's  house,  (3  D.  &  R.  25 ;)  and  a  servant  within  the  meaning  of  tne  act  must  be  actually 
and  bond  fiit  such  servant.  Tidd,  Prac.  8th  ed,  193.  4  Burr.  2016,  2017.  It  does  not 
matter  whether  the  servant  is  a  native  of  the  country  where  the  ambassador  resides,  or  a 
foreigner ;  and  real  servants,  though  not  residing  with  the  ambassador,  are  within  the 
act.  2  Stra.  797.  3  Wils.  35.  1  B.  &  G.  563.  2  D.  &  R.  840,  S.  G.  But  if  the  servant  do 
not  reside  in  the  ambassador's  house,  and  have  goods  in  his  own  house  more  than  are 
necessary  for  his  convenience  as  such  servant,  they  are  not  within  the  protection  of  the 
act.  1  B.  A  0.  554.  2  D.  &  R.  833,  S.  G.  The  servant's  name  must  be  registered  in  the 
secretary  of  state's  office,  and  transmitted  to  the  sheriff's  office,  to  support  a  proceeding 
airainst  the  sheriff  for  such  arrest.  1  Wils.  20,  an'd  sect.  5  of  '^he  statute.  Tidd,  Prac.  8th 
ed.  194. — Chittt. 

^  On  the  subject  of  piracy  under  the  Constitution  of  the  United  States  and  acts  of  Con* 
gress,  see  1  Kent's  Com.  183.  Wharton's  Amer.  Crira.  Law,  911.  Acts  of  Congress,  April 
So,  1790,  c.  9,  s.  8,  1  Story's  Laws,  84.  Act  March  3,  1819,  c.  76,  s.  5,  3  Story,  1739.  Act 
16  May,  1820,  c.  113,  s.  3,  3  Story.  1798.  United  States  w.  Smith,  5  Wheaton,  153.  United 
States  v9.  Palmer,  3  Wheaton,  610.  United  States  v%,  Kepler,  1  Baldw.  15.  United  States 
«.  Kllntock,  5  Wheat.  144.  United  States  tw.  Pirates,  ibid.  184.  United  States  iv.  Holmes, 
.UtL  il2. — SnAaswoon. 


»)lHawk.P.a08. 


Chap  6.]  PUBLIC  WBONGS.  '^2 

pirate,  feloD,  and  robber,  and  shall  snfifer  death,  whether  he  be  principal  or 
merely  a<cessor7  by  setting  forth  such  pirates,  or  abetting  them  before  the  fact, 
or  receiving  or  concealing  them  or  their  goods  after  it.  And  the  statute  4  Geo. 
"^  c.  11  expressly  excludes  the  principals  from  the  benefit  of  clergy.  By  the 
statute  8  Geo.  I.  c.  24,  the  trading  with  known  pirates,  or  furnishing  them  with 
stores  or  ammunition,  or  fitting  out  any  vessel  for  that  purpose,  or  in  any  wise 
consulting,  combining,  confederating,  or  corresponding  with  them,  or  the  forcibly 
boarding  any  merchant  vessel,  though  without  seizing  or  carrying  her  off,  and 
destroying  or  throwing  any  of  the  goods  overboard,  shall  be  deemed  piracy; 
and  such  accessories  to  piracy  as  are  described  by  the  statute  of  king  William 
are  declared  to  be  principal  pirates,  and  all  parties  convicted  by  virtue  of  this 
act  are  made  felons  without  benefit  of  cler^.  By  the  same  statutes,  also,  (to 
encourage  the  defence  of  merchant  vessels  against  pirates,)  the  commanders  or 
seamen  wounded,  and  the  widows  of  such  seamen  as  are  slain,  in  any  piratical 
engagement,  shall  be  entitled  to  a  bonntv,  to  *be  divided  among  them,  r**rQ 
not  exceeding  one-fiftieth  part  of  the  value  of  the  cargo  on  board :  and  ^ 
such  wounded  seamen  shall  oe  entitled  to  the  pension  of  the  Greenwich  hospital| 
which  no  other  seamen  are,  except  only  such  as  have  served  in  a  ship  of  war. 
And  if  the  commander  shall  behave  cowardly  by  not  defending  the  ship,  if  she 
carries  ^une  or  arms,  or  shall  discharge  the  mariners  from  fighting,  so  that  the 
ship  fiills  into  the  hands  of  pirates,  such  commander  shall  forfeit  all  his  wages, 
and  suffer  six  months'  imprisonment.*  Lastly,  by  statute  18  Geo.  II.  c.  80,  any 
natural-born  subject  or  denizen  who  in  time  of  war  shall  commit  hostilities  at 
sea  against  any  of  his  fellow-subiects,  or  shall  assist  an  enemy  on  that  element, 
is  liable  to  be  tried  and  convicted  as  a  pirate.' 

These  are  the  principal  cases  in  which  the  statute  law  of  England  interposes 
to  aid  and  enforce  the  law  of  nations  as  a  part  of  the  common  law,  by  inflicting 
an  adequate  punishment  upon  offences  against  that  universal  law  committed  by 
private  persons.  We  shall  proceed  in  the  next  chapter  to  consider  offences 
which  more  immediately  affect  the  sovereign  executive  power  of  our  own  par- 
ticular state,  or  the  king  and  government;  which  species  of  crime  branches 
Itself  into  a  much  larger  extent  than  either  of  those  of  which  we  have  already 
treated. 

*  In  the  construction  of  the  common  law,  as  enlarged  by  the  statutes  mentioned  in  the 
text,  it  appears  that  for  mariners  to  seize  the  captain,  put  him  on  shore  against  his  will, 
and  afterwards  employ  the  ship  for  their  use,  is  piracy.  2  East,  P.  G.  796.  And  embea- 
^ng  a  ship's  anchor  and  cable  is  piracy,  though  the  master  of  the  vessel  ooncur  in  it, 
and  though  the  object  is  to  defraud  the  underwriters,  not  the  insurers.  Buss.  &  R.  C.  C. 
123.  Where  the  master  of  a  vessel  insured  the  ship  and  cargo,  landed  the  goods,  and, 
on  the  destruction  of  the  former,  protested  both  as  lost,  with  intent  to  defraud  the 
owners  and  insurers,  this  was  holden  to  be  a  mere  breach  of  trusty  and  no  felony,  because 
there  was  no  determination  of  the  special  authority  with  which  the  defendant  waft 
intrusted.    2  £ast,  P.  0.  776.    The  rules  as  to  larceny  will  here  apply. — Chitty. 

«See  2  Hawk.  P.  C.  pp.  305,  461-465,  480,  s.  1.  See  also  5  Geo.  IV.  c.  17,  by  which 
dealing  in  slaves  on  the  high  seas,  &c.  is  made  piracy  and  punishable  with  death.  See 
also  5  Geo.  IV.  c.  113,  s.  9,  and  Forbes  vs.  Cochrane,  3  D.  &  U.  679,  2  B.  &  C.  448,  on  the 
same  subject. 

The  9  Geo.  IV.  o.  31  repeals  so  much  of  the  22  &  23  Car.  II.  o.  11  ''as  relates  to  auf 
mariner  laying  violent  hands  en  his  commander  as  therein  mentioned."  See  also  9  Geo. 
IV.  o.  84.--CHiTTr. 
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CHAPTER  VI. 
OF  HIGH  'TRISASON. 

TuE  tfaird  general  division  of  crimes  consists  of  such  as  more  especially  affeci 
the  supreme  executive  power,  or  the  king  and  his  government ;  which  amount 
either  to  a  total  renunciation  of  that  allegiance^  or  at  the  least  to  a  criminal 
neglect  of  that  duly  which  is  due  from  every  subject  to  his  sovereign.  In  a 
former  part  of  these  eommentaries(a^  we  had  occasion  to  mention  the  nature 
of  allegiance  as  the  tie  or  ligamen  whicn  binds  every  subject  to  be  true  and  faith- 
ful to  his  sovereign  liege  lord  the  king,  in  return  for  that  protection  which  is 
afforded  him,  ana  truth  and  faith  to  bear  of  life,  and  limb,  and  earthly  honour, 
and  not  to  know  or  hear  of  any  ill  intended  him  without  defending  him  there* 
from.  And  this  allegiance,  we  may  remember,  was  distinguished  into  two 
species:  the  one  natural  and  perpetual,  which  is  inherent  only  in  natives  of  the 
kmg's  dominions ;  the  other  local  and  temporarv,  which  is  incident  to  aliens 
also.  Every  offence,  therefore,  more  immediately  affecting  the  royal  person, 
his  crown  or  dignity,  is  in  some  degree  a  breach  of  this  duty  of  allegiance, 
whether  natural,  or  innate,  or  local,  and  acquired  by  residence ;  and  these  may 
be  distinguished  into  four  kinds:  1.  Treason;  2.  Felonies  injurions  to  the  king's 
prerogative;  3.  Prcemtmire;  4.  Other  misprisions  and  contempts:  of  which  crimes 
the  first  and  principal  is  that  of  treason. 

^^f> ..  ^Treason,  proditiOf  in  its  very  name  (which  is  borrowed  from  the  French) 
-J  imports  a  betraying,  treachery,  or  breach  of  faith.  It  therefore  happens 
only  between  allies,  saith  the  Mirror  :(b)  for  treason  is  indeed  a  general  appella- 
tion, made  use  of  by  the  law,  to  denote  not  only  offences  against  the  king  and 
government,  but  also  that  accumulation  of  guilt  which  arises  whenever  a  supe- 
rior reposes  a  confidence  in  a  subject  or  inferior,  between  whom  and  himself 
there  subsists  a  natural,  a  civil,  or  even  a  spiritual,  relation,  and  the  inferior  so 
abuses  that  confidence,  so  forgets  the  obligations  of  duty,  subjection,  and  alle- 
giance, as  to  destroy  the  life  of  any  such  superior  or  lord.(c)  This  is  looked 
upon  as  proceeding  from  the  same  principle  of  treachery  in  private  life  as  would 
have  urged  him  who  harbours  it  to  have  conspired  in  public,  against  his  liege 
lord  and  sovereign,  and,  therefore,  for  a  wife  to  kill  her  lord  or  husband,  a  ser- 
vant his  lord  or  master,  and  an  ecclesiastic  his  lord  or  ordinary,  these,  being 
breaches  of  the  lower  allegiance  of  private  and  domestic  faith,  are  denominated 
petit  treasons.  But  when  disloyalty  so  rears  its  crest  as  to  attack  even  majesty 
Itself,  it  is  called,  by  way  of  eminent  distinction,  high  treason,  alta  proditio; 
being  equivalent  to  the  crimen  Icesce  majestatis  of  the  Komans,  as  61anvil(£{)  de- 
nominates it  also  in  our  English  law. 

As  this  is  the  highest  civil  crime  which  (considered  as  a  member  of  the  commu- 
nity) any  man  can  possibly  commit,  it  ought  therefore  to  be  the  most  precisely 
ascertained.  For,  if  the  crime  of  high  treason  be  indeterminate,  this  alone 
(says  the  president  Montesquieu)  is  sufficient  to  make  any  government  dege- 
nerate into  arbitrary  power.(e)  And  yet,  by  the  antient  common  law,  there  was 
a  great  latitude  left  in  the  breast  of  the  judges  to  determine  what  was  treason, 
or  not  so :  whereby  the  creatures  of  tyrannical  princes  had  opportunity  to  create 
abundance  of  constructive  treasons ;  that  is,  to  raise,  by  forced  and  arbitrary 
*761  constructions,  offences  into  the  *crime  and  punishment  of  treason  which 
J  never  were  suspected  to  be  such.  Thus,  the  accroaching,  or  attempting 
to  exercise,  royal  power  (a  very  uncertain  charge)  was,  in  the  21  Edw.  III., 
held  to  be  treason  in  a  knight  of  Hertfordshire,  who  forcibly  assaulted  and  de- 
tained one  of  the  king's  subjects  till  he  paid  him  90/. :(/)  a  crime,  it  must  be 
owned,  well  deserving  of  punishment ;  but  which  seems  to  be  of  a  complexion 
very  different  from  that  of  treason.    Killing  the  king's  father,  or  brother,  or 

SBook  L  ch.  10.  (*)  X.  1,  0. 2. 

a  1, 1 7.  M  Sp.  L.  b.  xli.  e.  ?• 
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even  his  messenger^  has  also  fallen  under  the  same  d6nomination.(^)  The  latter 
of  which  is  almost  as  tyrannical  a  doctrine  as  that  of  the  imperial  constitution 
of  Arcadios  and  Honorius,  which  determines  that  any  attempts  or  designs 
against  the  ministers  of  the  prince  shall  he  trea8on.(A)  But,  however,  to  pre- 
vent the  inconveniences  whicn  began  to  arise  in  England  from  this  multitude  of 
constructive  treasons,  the  statute  25  Edw.  III.  c.  2  was  made ;  which  defines 
what  offences  only  for  the  future  should  be  held  to  be  treason :  in  like  manner 
as  the  lex  Julia  majestatis  among  the  Eomans,  promulged  by  Augustus  Cassar, 
comprehended  all  the  antient  laws  that  had  before  been  enacted  to  punish  trans- 
gressors against  the  state.(i)^  This  statute  must  therefore  be  our  text  and 
guide,  in  order  to  examine  into  the  several  species  of  high  treason.  And  we 
shall  find  that  it  comprehends  all  kinds  of  high  treason  under  sevcL  distinct 
branches. 

I.  "  When  a  man  doth  compass  or  imagine  the  death  of  our  lord  the  king,  of 
oul^ady  his  queen,  or  of  their  eldest  son  and  heir."  Under  this  description  it 
is  held  that^a  queen  regnant  (such  as  queen  Elizabeth  and  queen  Anne)  is  within 
the  words  of  the  act,  being  invested  with  royal  power  and  entitled  to  the  alle- 
giance of  her  subjects ;( j)  but  the  husband  of  such  a  queen  is  not  comprised 
within  these  words,  ""and  therefore  no  treason  can  be  committed  against  r-^^^ 
him. (A)  The  king  here  intended  is  the  king  in  possession,  without  any  ^ 
respect  to  his  title ;  for  it  is  held  that  a  king  de  facto  and  not  de  jure,  or,  in  other 
words,  a  usurper  that  hath  ffot  possession  of  the  throne^  is  a  king  within  the 
meaning  of  the  statute ;  as  there  is  a  temporary  allegiance  due  to  him,  for  his 
administration  of  the  government  and  temporanr  protection  of  the  public ;  4tud, 
therefore,  treasons  committed  against  Henry  YI.  were  punished  under  Edward 
lY .,  though  all  the  line  of  Lancaster  had  been  previously  declared  usurpers  by 
act  of  parliament.  Bat  the  mdkt  rightful  heir  of  the  crown,  or  king  dejure  and 
not  de  factOf  who  hath  never  had  plenary  possession  of  the  throne,  as  was  the 
case  of  the  house  of  York  during  the  three  reigns  of  the  line  of  Lancaster,  is 
not  a  king  within  this  statute  against  whom  treasons  may  be  committed.(0 
And  a  very  sensible  writer  on  the  crown-law  carries  the  point  of  possession  so 
far  that  he  holds(m)  that  a  king  out  of  possession  is  so  far  from  having  any- 
right  to  our  allegiance,  by  any  other  title  which  he  may  set  up  against  the  king 
in  beinff,  that  we  are  bound  by  the  duty  of  our  Allegiance  to  resist  him.  A  doc- 
trine which  he  grounds  upon  the  statute  11  Hen.  YII.  c.  1,  which  is  declaratory 
of  the  common  law,  and  .pronounces  all  subjects  excused  from  any  penalty  or 
forfeiture  which  do  assist  and  obev  a  king  de  facto.  But,  in  truth,  this  seems 
U>  be  confounding  all  notions  of  right  and  wrong;  and  the  consequence  would 
be  that  when  Cromwell  had  murdered  the  elder  Charles,  and  usurped  the  power 
(ihoagh  not  the  name)  of  king,  the  people  were  bound  in  duty  to  hinder  the 
'Son's  restoration :  and  were  the  king  of  Poland  or  Morocco  to  invade  this 
kingdom,  and  by  any  means  to  get  possession  of  the  crown,  (a  term,  by  the  way, 

V)  Brlit  c  22.    1  Hawk.  P.  C.  84.  ttfpoee  mojalMtU  reuM,  gUuHo  /kriatitr,  bonSt  ^  mMd^, 

(*)  Qui  de  ntce  virorum  tKusfHum,  qui  oonriliit  eC  ctmri*"  jHco  rutstro  addUetU.    C^.  9*  3^  6. 

foho  uottro  initnuiiUy  tenaUirum  etiam  {nam  d  ipti  ]pan  {*)  QraTlii.  OHg.  1, )  Si. 

xrporU  nottri  tunl)  vel  cujnt  libet  potlremo,  qui  mUitat  {J)  1  Hal.  P.  C.  101.                                                             • 

•loMieuin.  engitavertt:  {eaiem  entm  aewritate  votuntatem  (»)8In«t.7.    1  Hal.  P.  C  106w    <                                      ^ 

toOuit,  qua  dfltctumy  puniri  jura  voluerita)  ipae  quidem,  (>)  8  Intt  7.   1  Hal.  P.  a  104.    / 

(•)1  Hawk.  P.  a  88.  / 

__ ■  \  ■  .1  ^ 

^  The  provisions  of  this  act  are  oonfirmed  by  the  36  Geo.  III.  c  7,  which  is  made  per- 
petual by  the  57  Geo.  III.  c.  6.  This  latter  dtatute  renders  the  law  of  high  treason  mom 
clear  and  definite.  It  provides  that  if  any  one  within  the  realm,  or  without,  shall  compass 
or  intend  death,  destruction,  or  any  bodily  harm  tending  thereto,  maiming  or  wounding, 
unprisonment  or  restraint,  of  his  majesty,  or  to  depose  him  from  the  style,  honour,  ot 
kingly  name  of  the  imperial  crown  of  these  realms,  or  to  levy  war  against  htm  within 
ttis  realm,  in  order  by  force  or  constraint  to  compel  him  to  change  his  measures  or 
counsels,  or  in  order  to  put  any  constraint  upon  or  intimidate  both  or  either  house  Of 
parliament,  or  to  move  or  stir  any  foreigner  with  force  to  invade  this  realm,  or  any  of 
his  miyesty's  dominions,  and  such  compassing  or  intentions  shall  express  by  publishing 
any  printing  or  writing,  or  by  any  other  overt  act,  being  convicted  thereof  on  the  oaths 
«f  two  witnesses  upon  trial,  or  otherwise,  by  due  course  of  law,  such  person  shall  be 
adjudged  a  traitor,  and  suffer  death  as  in  cases  of  high  treason. — Chitty. 
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of  very  loose  and  indiBtinct  signification,)  the  subject  would  be  bound  by  bis 
allegiance  to  fight  for  his  natural  prince  to-day,  and  by  the  same  duty  of  alle- 
giance to  fight  against  him  to-morrow.  The  true  distinction  seems  to  be  that 
*781  ^^^  statute  of  Heniy  *the  Seventh  does  by  no  means  command  any  oppo- 
•1  sition  to  a  king  de  jure;  but  excuses  the  obedience  paid  to  a  king  de  facto. 
When,  therefore,  a  usurper  is  in  possession  the  subject  is  excused  and  justified 
in  obeying  and  giving  him  assistance :  otherwise,  under  a  usurpation,  no  mau 
could  be  safe,  if  the  lawful  prince  had  a  right  to  hang  him  for  obedience  to  the 

S>wers  in  being,  as  the  usurper  would  certainly  do  for  disobedience.  Nay, 
rther,  as  the  mass  of  people  are  imperfect  judges  of  title,  of  which  in  all  casee 
possession  is  prima  facie  evidence,  the  law  compels  no  man  to  yield  obedience 
to  that  prince  whose  right  is  by  want  of  possession  rendered  uncertain  ana 
disputable,  till  Providence  shall  think  fit  to  interpose  in  his  favour  and  decide 
the  ambiguous  claim :  and,  therefore,  till  he  is  entitled  to  such  allegiance  by 
possession,  no  treason  can  be  committed  against  him.  Lastly,  a  king  who  has 
resigned  his  crown,  such  resignation  being  admitted  and  ratified  in  parliament, 
is,  according  to  Sir  Matthew  &ale,  no  longer  the  object  of  treaBon.(n)  And  the 
same  reason  holds  in  case  a  king  abdicates  the  government,  or,  by  actions  sub- 
versive of  the  constitution,  virtually  renounces  the  authority  which  he  claims 
by  that  very  constitution ;  since,  as  was  formerly  observed,(o)  when  the  fact  of 
abdication  is  once  established  and  determined  by  the  proper  judges,  the  conse- 
quence necessarily  follows  that  the  throne  is  thereby  vacant,  and  he  is  no  longer 
king. 

Let  us  next  see  what  is  a  compassina  or  imagining  the  death  of  the  king,  &c. 
These  are  synonymous  terms,  the  word  compass  signifying  the  purpose  or  design 
of  the  mind  or  will,^/?)  and  not,  as  in  common  speech,  the  carrying  such  design 
to  effect.(^)  And  tnerefore  an  accidental  stroke,  which  may  mortally  wound 
the  sovereign,  17^  infortunium,  without  any  traitorous  intent,  is  no  treason :  as 
was  the  case  of  Sir  Walter  Tyrrel,  who,  by  the  command  of  kin^  William  Eufus, 
*791  "^^^^^^^^^  ^^  ^  hart,  the  arrow  glanced  against  a  tree,  and  killed  the  king 
•1  on  the  spot.(r^  But,  as  this  compassing  or  imagining  is  an  act  of  the 
mind,  it  cannot  possibly  fall  under  any  judicial  cognizance,  unless  it  be  demon- 
strated by  some  open  or  overt  act.'  And  yet  the  tyrant  Dionysius  is  recorded(s) 
to  have  executed  a  subject  banely  for  dreaming  that  he  haa  killed  him,  which 
was  held  of  sufficient  proof  that  he  had  thought  thereof  in  his  waking  hours. 
But  such  is  not  the  temper  of  the  English  law ;  and  therefore  in  this  and  the 
three  next  species  of  treason  it  is  necessary  that  there  appear  an  open  or  overt 
act  of  a  more  full  and  explicit  nature,  to  convict  the  traitor  upon.  The  statute 
expressly  requires  that  the  accused  '^be  thereof  upon  sufficient  proof  attainted 
of  some  open  act  by  men  of  his  own  condition."  Thus,  to  provide  weapons  or 
ammunition  for  the  purpose  of  killing  the  king,  is  held  to  oe  a  palpable  overt 
act  of  treason  in  imagining  his  death.(t)  To  conspire  to  imprison  the  king  by 
force,  and  move  towards  it  oy  assembling  company,  is  an  overt  act  of  compass- 

(•)  1  HflL  p.  a  lOi.  (ff)  1  HaL  p.  a  107. 

M  Book  L  p.  212.  (r\  8  Inst.  0. 

(F)  Bj  the  aiictont  law,  eempoMaing  or  intending  the  death  M  Platarch.  in  «iC 

of  aar  man,  demonstrated  by  aome  erident  fiict,  was  eqaally  (<)  8  Inst  12. 
penal  aa  homicide  itaelfl  SInit.6. 

*  In  the  case  of  the  regicides,  the  indictment  charged  that  they  did  tndtorouBly  com- 
pass and  imagine  the  death  of  the  king.  And  the  taking  off  his  head  was  laid,  among 
others,  as  an  overt  act  of  compassing.  And  the  person  who  was  supposed  to  have  given 
the  stroke  was  convicted  on  the  same  indictment.  For  the  compasaing  is  considered  as 
the  treason,  the  overt  acts  as  the  means  made  use  of  to  effectuate  the  intentions  of  the 
heart.  And  in  every  indictment  for  this  species  of  treason,  and  indeed  for  levying  war, 
or  adhering  to  the  king's  enemies,  an  overt  act  must  be  alleged  and  proved.  lor  the 
overt  act  is  the  charge,  to  which  the  prisoner  must  appljr  his  defence.  But  it  is  not 
necessary  that  the  whole  of  the  evidence  intended  to  be  given  should  be  set  forth :  the 
oommon  law  never  required  this  exactness,  nor  doth  the  statute  of  king  William  require* 
it.  It  IB  sufficient  that  the  charge  be  reduced  to  a  reasonable  certainty,  so  that  the  de- 
fendant may  be  apprised  of  the  nature  of  it  and  prepared  to  give  an  answer  to  it.  Fost. 
l94.---OHRisTUir. 
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ing  the  king's  death  ;(u)  for  all  force  used  to  the  person  of  the  king  in  its  eon* 
sequence  may  tend  to  his  death,  and  is  a  strong  presumption  6f  something  worse 
intended  than  the  present  force,  by  such  as  have  so  far  thrown  off  their  bounden 
duty  to  their  sovereign ;  it  being  an  old  observation,  that  there  is  generally  bat 
a  short  interval  between  the  prisons  and  the  graves  of  princes.  There  is  no 
question,  also,  but  that  taking  any  measures  to  render  such  treasonable  purposes 
effectual,  as  assembling  and  consulting  on  the  means  to  kill  the  king,  is  a  suffi- 
cient overt  act  of  high  treason.(t0)* 

How  far  mere  words,  spoken  by  an  individual,  and  not  rela;tive  to  any  treason- 
able act  or  design  then  in  agitation,  shall  amount  to  treason,  has  been  formerly 
matter  of  doubt.  We  have  two  instances  in  the  reign  of  Edward  the  Fourth 
*of  persons  executed  for  treasonable  words:  the  one  a  citizen  of  London,  ri^QQ 
who  said  he  would  make  his  son  heir  of  the  crown,  being  the  sign  of  the  ^ 
house  in  which  he  lived ;  the  other  a  gentleman,  whose  favourite  buck  the  king 
killed  in  hunting,  whereupon  he  wished  it,  horns  and  all,  in  the  kind's  belly.* 
These  were  esteemed  hfu*d  cases^  and  the  chief  justice  Markham  rather  chose 
to  leave  his  place  than  assent  to  the  latter  judgment.(x)  But  now  it  seems 
clearly  to  be  agreed  that,  by  the  common  law  and  the  statute  of  Edward  III., 
words  spoken  amount  to  only  a  high  misdemeanour,  and  no  treason.  For  they 
may  be  spoken  in  heat,  without  any  intention,  or  be  mistaken,  perverted,  or 
mis-remembered  by  the  hearers ;  their  meaning  de|>ends  always  on  their  con- 
nection with  other  words  and  things  \  they  may  signify  differently,  even  accord- 
ing to  the  tone  of  voice  with  which  they  are  delivered;  and  sometimes  silence 
itself  is  more  expressive  than  any  discourse.  As,  therefore,  there  can  be  nothing 
more  equivocal  and  ambiguous  than  words,  it  would  indeed  be  unreasonable  to 
make  them  amount  to  high  treason.  And  accordingly,  in  4  Car.  I.,  on  a  refer- 
ee) i  hsl  p.  a  109.  C^lHaLP.aiU. 
("0 1  Hawk.  P.  a  88.    1  HaL  P.  C.  119. 

'  This  subject  is  sot  ably  explained  by  Mr.  Justice  Foster  in  his  first  discourse  on  high 
treason  that  it  may  be  useiiil  to  annex  here  two  of  his  sections: — ''In  the  case  of  the 
king  the  statute  of  treasons  hath,  with  great  propriety,  retained  the  rule  voluntas  pro  faeio. 
The  principle  upM>n  which  this  is  founded  is  too  obvious  to  need  much  enlargement. 
The  Kin^  is  considered  as  the  head  of  the  body-politic,  and  the  members  of  that  body 
are  considered  as  united  and  kept  together  by  a  political  union  with  him  and  with  each 
other.  His  life  cannot,  in  the  ordinary  course  of  things,  be  taken  away  by  treasonable 
practices  without  involving  a  whole  nation  in  blood  and  confusion ;  consequently  every 
stroke  levelled  at  his  person  is,  in  the  ordinary  course  of  things,  levelled  at  the  public 
tranquillity.  The  law,  therefore,  tendereth  the  safety  of  the  king  with  an  anxious  con- 
cern, and,  if  I  may  use  the  expression,  with  a  concern  bordering  upon  jealousy.  It  con- 
tidereth  the  wicked  imaginations  of  the  heart  in  the  same  degree  of  guilt  as  if  carried 
into  actual  execution  from  the  moment  measures  appear  to  have  been  taken  to  render 
them  effectual ;  and  therefore,  if  conspirators  meet  and  consult  how  to  kill  the  king, 
though  they  do  not  then  fall  upon  any  scheme  for  that  purpose,  this  is  an  overt  act  of 
compassing  his  death :  and  so  are  all  means  made  use  of,  be  it  advice,  persuasion,  or  com- 
mand, to  incite  or  encourage  others  to  commit  the  fact  or  join  in  the  attempt :  and  every 
person  who  but  assenteth  to  any  overtures  for  that  purpose  will  be  involved  in  the  same 
guilt. 

"  The  care  the  law  hath  taken  for  the  personal  safety  of  the  king  is  not  confined  to 
actions  or  attempts  of  the  more  fiaffitious  kind,  to  assassination  or  poison,  or  other 
attempts  directly  and  immediately  aiming  at  his  life.  It  is  extended  to  every  thine 
vilfully  and  deliberately  done  or  attempted  whereby  his  life  may  be  endangered ;  ana 
therefore  the  entering  into  measures  for  deposing  or  imprisoning  him,  or  to  get  his 
person  into  the  power  of  the  conspirators,  these  ofiences  are  overt  acts  of  treason  within 
this  branch  of  the  statute ;  for  experience  has  shown  that  between  the  prisons  and  the 
graves  of  princes  the  distance  is  very  small."    Foet.  194. 

This  was  the  species  of  treason  with  which  the  state-prisoners  were  charged  who  were 
tried  in  1794;  and  the  question,  as  stated  by  the  court  for  the  jury  to  try,  was,  Whether 
their  measures  had  been  entered  into  with  an  intent  to  subvert  the  monarchy  and  to 
depose  the  king?    See  Hardy's  Trial.— Ohittt. 

*  There  was  even  a  refinement  and  degree  of  subtlety  in  the  cruelty  of  that  case,  for  he 
wished  it,  horns  and  all,  in  the  belly  of  him  who  counselled  the  king  to  kill  it ;  and,  as 
th€  king  killed  it  of  his  own  accord,  or  was  his  own  counsellor,  it  was  lield  to  be  a  trea- 
•onaVe  wish  against  the  king  himself.    1  Hal.  F.  0. 115.— Christian. 
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eoce  to  all  the  jadgefe  ooDceming  some  very  atrocions  words  spoken  by  one 
Pyne,  they  certified  to  the  king  '^that  though  the  words  were  as  wicked  as 
ought  be,  yet  they  were  no  treason;  for,  unless  it  be  by  some  particular  statute, 
no  words  will  be  treason.'\y/  If  the  words  be  set  down  in  writing,  it  argues 
more  deliberate  intention :  and  it  has  been  held  that  writing  is  an  overt  act  of 
treason ;  for  scribere  est  agere.  But  even  in  this  case  the  bare  words  are  not  the 
treason,  but  the  deliberate  act  of  writing  them.  And  such  writing,  though  un* 
published,  has,  in  some  arbitrary  reigns,  convicted  its  author  of  treason ;  par* 
ticularly  in  the  cases  of  one  Peacbum,  a  olei^man,  for  treasonable  passages  in 
a  sermon  never  preaohed,(z)  and  of  Algernon  Sydney,  for  some  papers  found  in 
his  doset,  which,  had  they  been  plainfy  relative  to  any  previous  formed  design 
of  dethroning  or  murdering  the  king,  might  doubtless  have  been  properly  read 
*811  ^°  evidence  as  overt  *acts  of  that  treason  which  was  specially  laid  in  the 
^  indictment/a)  But  being  merely  speculative,  without  any  intention  (sc 
far  as  appeared)  or  making  any  public  use  of  them,  the  convicting  the  authors 
of  treason  upon  such  an  insufficient  foundation  has  been  universally  disapproved. 
Peachum  was  therefore  pardoned;  and  though  Sydney,  indeed,  was  executed, 
yet  it  was  to  the  general  discontent  of  the  nation,  and  his  attainder  was  afier« 
wards  reversed  by  parliament.  There  was  then  no  manner  of  doubt  but  that 
the  publication  of  such  a  treasonable  writing  was  a  sufficient  overt  act  of  treason 
at  the  common  law;(6)  though  of  late  even  that  has  been  questioned. 

2.  The  second  species  of  treason  is,  ''if  a  man  do  violate  the  king's  companion, 
or  the  king's  eldest  daughter  unmarried,  or  the  wife  of  the  kin^s  eldest  son  and 
heir."  By  the  king's  companion  is  meant  his  wife ;  and  by  violation  is  under- 
stood carnal  knowledge,  as  well  without  force  as  with  it:  and  this  is  hish  treason 
in  both  parties,  if  both  be  consenting,  as  some  of  the  wives  of  B^nry  t£e  Eighth 
by  fatal  experience  evinced.  The  plain  intention  of  this  law  is  to  guard  the 
blood  royal  from  any  suspicion  of  bastardy,  whereby  the  succession  to  the  crown 
might  be  rendered  dubious:  and,  therefore,  when  this  reason  ceases  the  law 
ceases  with  it;  for  to  violate  a  queen  or  princess  dowager  is  held  to  be  no  trea- 
son,(o/  in  like  manner  as,  by  the  feodal  law,  it  was  a  felony,  and  attended  with 
a  forfeiture  of  the  fief,  if  the  vassal  vitiated  the  wife  or  daughter  of  his  lord,(d) 
but  not  so  if  he  only  vitiated  his  widow.(e) 

8.  The  third  species  of  treason  is,  'Mf  a  man  do  levy  war  against  our  lord  the 
king,  in  his  realm."  And  this  may  be  done  by  taking  arcis,  not  only  to  de- 
throne the  king,  but  under  pretence  to  reform  religion  or  the  laws,  or  to  remove 
evil  counsellors,  or  other  grievances,  whether  real  or  pretended.(/)'  For  the 
*821  ^^^  ^^^  "^^'  neither  can  it,  permit  *anv  private  man,  or  set  of  men,  to 
^    interfere  forcibly  in  matters  of  such  high  importance,  especially  as  it  has 


(f)  Cro.  Gar.  126.  (•)  8  Inst  9. 

(•)  IbkL  (^  FhuL  LI, Lb. 

(•)  Foster,  198.  (•)  Ibid.  L  21. 

(»)  1  Hal.  P.  C.  118.  1  Hawk.  P.  C.  88.  (/)1  Hawk.  P.  a  87. 


*  Thin  subject  is  fully  and  ably  discussed  by  Mr»  J.  Foster,  who  maintsi^w  that  words 
alone  cannot  amount  to  an  overt  act  of  treason;  but  if  they  are  attended "ti^  followed  by 
a  consultation,  meeting,  or  any  act,  then  they  will  be  evidence  or  Swoonfession  of  the 
intent  of  such  consultation,  meeting,  or  act ;  and  he  ooncludes  that ''  loose  words,  not 
relative  to  facts,  ore  at  the  worst  no  more  than  bare  indications  of  the  malignity  of  the 
heart.''   Fost.  202,  et  uq. — Christian. 

*  But  the  instances  specified  in  the  statute  do  not  prove  much  oonsistenpy  in  the  appU- 
cation  of  this  reason ;  for  there  is  no  protection  given  to  the  wives  of  the  younger  sons  of 
the  king,  though  their  issue  must  inherit  the  crown  before  the  issue  of  the  king's  eldest 
daughter ;  and  her  chastity  u  only  inviolable  before  marriage,  whilst  her  children  would 
be  dearly  illegitimate. 

Before  the  &  Edw.  TIT.  it  was  held  to  be'  high  treason  not  only  to  violate  the  wife  and 
daughters  of  the  king  but  also  the  nu^es  of  his  children,  lea  norieea  de  lour  et^antz.  Britt. 
c.  8. — Christian. 

^  Lord  Mansfield  declared,  upon  the  trial  of  lord  (George  Gk>rdon,  that  it  was  the  unani- 
mous opinion  of  the  court  that  an  attempt,  by  intimiclation  and  violence,  to  force  the- 
repml  of  a  law  was  a  levying  war  against  the  king,  and  high  treason.    Doug.  570.— > 
Obristian. 
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established  a  sufflcient  power  for  these  purposes  in  the  high  oourt of  parliament; 
neither  does  the  qonstitution  justify  any  private  or  particular  resistance  for  pri* 
vate  or  particular  grievances,  though  in  cases  of  national  oppression  the  nation 
has  very  justifiably  risen  as  one  man  to  vindicate  the  original  contract  subsist- 
ing between  the  king  and  his  people.  To  resist  the  kin^s  forces  bv  defending 
a  castle  against  them,  is  a  levying  of  war;  and  so  is  an  insurrection  with  an 
avowed  design  to  puU  down  aU  enclosures,  aU  brothels,  and  the  like :  the  univer- 
sality of  the  design  making  it  a  rebellion  against  the  state,  an  usurpation  of  the 
powers  of  government,  and  an  insolent  invasion  of  the  kind's  authority .(</)  Buib 
a  tumult,  with  a  view  to  pull  down  a  particular  house,  or  lay  open  a  particular 
enclosure,  ampunts  at  most  to  a  riot^  this  being  no  general  defiance  of  public 
government.  So,  if  two  subjects  quarrel,  and  levy  war  against  each  other,  (in 
that  spirit  of  private  war  which  prevailed  all  over  EuropefA)  in  the  early  feoaal 
times,)  it  is  only  a  great  riot  and  contempt,  and  no  treason.  Thus  it  happened 
between  the  earls  of  Hereford  and  Gloster,  in  20  Edw.  I.,  who  raised  oach  a 
little  army,  and  committed  outrages  upon  each  other's  lands,  burning  houses, 
attended  with  the  loss  of  many  lives :  yet  this  was  held  to  be  no  high  treason, 
but  only  a  great  misdemeanour.(t)  A  bare  conspiracy  to  levy  war  does  not 
amount  to  this  species  of  treason ;  but  (if  particularly  pointed  at  the  person  of 
the  king,  or  his  government)  it  falls  within  the  first,  of  compassing  or  imagin- 
ing the  king's  death.(/:) 

4.  '^  If  a  man  be  adherent  to  the  king's  enemies  in  his  realm,  giving  to  them 
aid  and  comfort  in  the  realm  or  elsewhere,''  he  is  also  declared  guilty  of  high 
treason.  This  must  likewise  be  proved  by  some  overt  act,  as  by  giving  them 
intelligence,"  by  sending  them  provisions,  by  selling  them  arms,  by  treache- 
rously surrendering  a  K>rtress,  or  the  *like.(Z)  By  enemies  are  here  t-t^cq 
understood  the  subjects  of  foreign  powers  with  whom  we  are  at  open  ■• 
war.  As  to  foreign  pirates  or  robbers,  who  may  happen  to  invade  our  coasts 
without  any  open  hostilities  between  their  nation  and  our  own,  and  without 
any  commission  from  any  prince  or  state  at  enmity  with  the  crown  of  Great 
Britain,  the  giving  them  anv  assistance  is  also  dearlv  treason,  either  in  the 
light  of  adhering  to  the  public  enemies  of  the  king  and  kingdom,(tA)  or  else  in 
that  of  levying  war  against  his  majesty.  And,  most  indisputably,  the  same  acts 
of  adherence  or  aid  which  (when  applied  to  foreign  enemies)  will  constitute 
treason  under  this  branch  of  the  statute  will  (when  affbrded  to  our  own  fellow- 
subjects  in  actual  rebellion  at  home)  amount  to  high  treason  under  the  descrip- 
tion of  lev^nng  war  against  the  king.(n)  But  to  relieve  a  rebel  fled  out  of  the 
kingdom  is.  no  treason ;  for  the  statute  is  taken  strictly,  and  a  rebel  is  not  an 
€7iemy;  an  enemy  being  always  the  subject  of  some  foreign  prince,  and  one  who 
owes  no  allegiance  to  the  crown  of  £<ngland.(o)  And  ii  a  person  be  under 
circumstances  of  actual  force  and  constraint,  through  a  well-grounded  appre- 
hension of  injury  to  his  life  or  person,  this  fear  or  compulsion  will  excuse  his 
even  joining  with  either  rebels  or  enemies  in  the  kingdom,  provided  he  leaven 
them  whenever  he  hath  a  safe  opportunity.(j?)* 

(V)  I  Hal.  p.  a  182.  (•)  Foster,  219. 

m  Robertaon,  Ch.  T.  1. 45, 288.  (•)  Ibid.  216. 

(«)  1  HaL  P.O.  186.  (•)  1  Hawk.  P.  a 88. 

(»)8Iiut.O.   Footer,  211, 218.  (F)  Fostar,  216. 
(I)  8  iMt.  10. 

"  Sending  intelligence  to  the  enemy  of  the  destinationB  and  designs  of  this  kingdom,  in 
order  to  assist  them  in  their  operations  against  us  or  in  defence  of  themselyes,  i»  high 
treason,  although  such  correspondence  should  be  intercepted.  Dr.  Hensey's  case,  1  Burr. 
650.  The  same  doctrine  was  held  by  lord  Kenyon  and  the  court  in  the  case  of  William 
Stone,  who  was  tried  at  the  bur  of  the  court  of  king's  Bench  in  Hilary  Term,  1796.  In 
that  case  it  was  held  that  sending  a  paper  to  the  enemy,  though  it  was  afterwards  inter 
cepted,  containing  advice  not  to  invade  this  country,  if  sent  with  the  intention  of  assist- 
ing  their  councils  in  their  conduct  and  in  the  prosecution  of  the  war,  was  high  treason. 
6  T.  R.  527.— Christian. 

*  "  Treason  against  the  United  States  shall  consist  only  in  levying  war  against  them,  or 
In  adhering  to  their  enemies,  giving  them  aid  and  comfort.    No  person  shall  be  ^ 
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5.  ^<  K  a  man  counterfeits  the  king's  great  or  privy  seal/'  this  is  also  high 
treason.  But  if  a  man  take  wax  bearing  the  impression  of  i^e  great  seal  off 
from  one  patent,  and  fixes  it  to  another,  this  is  held  to  be  only  an  abuse  of  the 

victed  of  treason  unless  on  the  testimony  of  two  witnesses  to  the  same  overt  act  or  on 
confession  in  open  court."    Const.  U.  S.  art.  iii.  s.  3,  pi.  1. 

If  any  person  or  persons  owing  allegiance  to  the  United  States  of  America  shall  levy 
war  against  them,  or  shall  adhere  to  their  enemies,  giving  them  aid  and  oomfort  within 
the  United  States  or  elsewhere,  and  shall  be  convicted  on  confession  in  open  court,  or 
on  the  testimony  of  two  witnesses  to  the  same  overt  act  of  treason  whereof  he  or  they 
shall  stand  indicted,  such  person  or  persons  shall  be  ac^udged  guilty  of  treason  against 
the  United  States,  and  shall  suffer  death.    Act  April  20,  1790,  s.  1,  1  Story's  Laws,  83. 

However  flagitious  may  be  the  crime  of  conspiring  to  subvert  by  force  the  government 
of  the  country,  such  conspiracy  is  not  treason.  To  conspire  to  levy  war,  and  actually  to 
levy  war,  are  aistinct  offences.  The  first  must  be  brought  into  open  action  by  the  assem- 
blage of  men  for  a  purpose  treasonable  in  itself,  or  the  fact  of  levying  war  cannot  have 
been  committed.  If  war  be  actually  levied, — that  is,  if  a  body  of  men  be  actually  assem- 
bled for  the  purpose  of  effecting  by  force  a  treasonable  purpose, — all  those  who  perform 
any  part,  however  minute,  or  however  remote  from  the  scene  of  action,  and  who  are 
actually  leagued  in  the  general  conspiracy,  are  to  be  considered  as  traitors.  But  there 
must  be  an  actual  assembling  of  men  for  the  treasonable  purpose  to  constitute  a  levying 
of  war.  Ex  parte  Bollman,  4  Cranch,  126.  United  States  vs.  Burr,  ibid.  469.  People  iv. 
Lynch,  1  Johns.  553. 

Levying  war  is  direet  where  the  war  is  levied  directly  against  the  government  with 
intent  to  overthrow  it;  eonairucAve^  where  it  is  levied  for  the  purpose  of  producing  changes 
of  a  public  and  general  nature  by  an  armed  force.  Foster,  211.  If  a  body  of  men  con- 
spire and  meditate  an  insurrection  to  resist  or  oppose  the  execution  of  any  statute  of  the 
United  States  by  force,  they  are  only  guilty  of  a  high  misdemeanour ;  but  if  they  proceed 
to  carry  such  an  intention  into  execution  by  force,  they  are  then  guilty  of  treason  by 
levying  war.  United  States  V9.  Mitchell,  2  Dall.  348.  To  march  in  arms  with  a  force 
marshalled  and  arrayed,  committing  acts  of  violence  and  devastation,  in  order  to  compel 
the  resignation  of  a  public  officer  and  thereby  render  ineffective  an  act  of  Congress,  is 
high  treason,  (Ibid.  United  States  vs.  Vigols,  2  Dall.  246 ;)  but  an  insurrection  to  accom- 
plish some  private  or  particular  purpose,  as  to  deliver  one  or  more  particular  persons  out 
of  prison,  to  compel  a  particular  officer  to  resign,  to  resist  or  evade  the  revenue-laws  by 
smuggling  goods,  is  not  treason.    United  States  vs.  Hanway,  2  Wall.  Jr.  144. 

The  same  principle  is  to  be  applied  in  construing  the  phrase  adhermff  to  the  enemiesqfthe 
United  States  as  is  adopted  in  the  interpretation  of  the  phrase  lew/i^g  war.  Both  were 
taken  from  the  same  English  statute;  and  the  rule  laid  down  by  Marshall,  C.  J.,  in  Burr's 
case,  that  the  common-law  definitions  were  to  be  considered  as  authoritative,  bears 
equally  on  either.  Under  the  Enelish  statute,  every  assistance  yielded  by  a  citizen  to 
the  enemies  of  the  government  under  which  he  lives,  unless  given  from  a  well-founded 
apprehension  of  immediate  death  in  case  of  a  refusal,  is  high  treason  within  this  branch 
of  the  statute.  Therefore  if  citizens  of  the  United  States  join  public  enemies  in  acts  of 
hostility  against  this  country,  or  even  against  its  allies,  or  deliver  up  ite  castles,  forts,  or 
ships  of  war  to  its  enemies  through  treachery  or  in  combination  with  them,  or  join  the 
enemy's  forces,  although  no  acts  of  hostility  be  committed  by  them,  or  raise  troops  for 
the  enemy,  or  supply  them  with  money,  arms,  or  intelligence,  although  such  money, 
intelligence,  &c.  be  intercepted  and  never  reach  them,  and  delivering  up  prisoners  and 
deserters  to  the  enemy,  are  cases  of  adhering  to  the  enemies  of  the  United  States,  givine 
them  aid  and  oomfort.  Wharton's  Amer.  Grim.  Law,  886.  United  States  vs.  Hodges,  2 
Dall.  87.    Besp.  vs.  McCarty,  ibid.  87. 

Where  an  indictment  for  treason  in  adhering  to  the  enemy  charged  the  defendant 
with  ^oing  from  the  British  squadron  to  the  State  of  Delaware,  with  intent  to  procure 
provisions  for  the  squeulron,  it  was  held  that  this  did  not  amount  to  treason,  as  this 
conduct  rested  in  intention,  which  is  not  punishable  by  our  laws.  It  would  be  otherwise 
if  a  person  had  carried  provisions  towards  the  enemy,  with  intent  to  supply  him,  though 
that  intention  should  be  defeated.  If  the  intention  of  the  defendant  had  been  to  pro- 
cure provisions  for  the  enemy,  by  uniting  with  him  in  hostilities  against  the  citizens  of 
the  United  States,  his  progressing  towards  the  shore  would  have  been  an  overt  act  of 
adhering  to  the  enemy,  though  no  other  act  was  committed.  The  United  States  vs. 
Pryor,  3  Wash.  C.  C.  Rep.  234. 

but  when  the  supreme  authority  is  not  able  to  afford  the  citizen  protection,  he  may 
enter  into  an  agreement  of  neutrality  with  a  publio  enemy.  Miller  i».  Resolution,  2  DalL 
10.  In  civil  wars  every  man  chooses  his  party;  but  generally  that  side  which  prevails 
MTCOgates  the  right  of  treating  those  who  are  vanquished  as  rebels.  The  voice  of  the 
majority  must  be  conclusive  as  to  the  adoption  of  a  new  system ;  but  all  the  writers  agree 
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sealy  and  not  a  counterfeiting  of  it ;  as  was  the  case  of  a  certain  chaplain  who 
in  Bach  manner  framed  a  dispensation  for  non-residence.  Bat  the  knavish 
artifice  of  a  lawyer  much  exceeded  this  of  the  divine.  One  of  the  clerks  io 
chancery  glued  together  two  pieces  of  parchment,  on  the  uppermost  of  which 
he  wrote  a  patent,  to  which  he  regularly  obtained  the  great  seal,  the  label  going 
through  both  the  skins.  He  '''then  dissolved  the  cement,  and  taking  off  ^^^^ 
the  written  patent,  on  the  blank  skin  wrote  a  fresh  patent  of  a  different  ^ 
import  from  the  former,  and  published  it  as  true.  I!his  was  held  no  counter- 
feiting of  the  great  seal,  but  only  a  great  misprision ;  and  Sir  Edward  Coke(jr) 
mentions  it  with  some  indignation  that  the  party  was  living  at  that  day. 

6.  The  sixth  species  of  treason  under  this  statute  is,  "  if  a  man  counterfeit 
the  king's  money,  and  if  a  man  bring  false  money  into  the  realm  counterfeit  to 
the  money  of  England,  knowing  the  money  to  be  false,  to  merchandise  and 
make  payment  withal."  As  to  the  first  branch,  counterfeiting  the  king's 
money ;  this  is  treason,  whether  the  &lse  money  be  uttered  in  payment  or  not. 
Also,  if  the  king^s  own  minters  alter  the  standard  or  alloy  established  by  law, 
it  is  treason.  But  gold  and  silver  money  only  are  held  to  be  within  the  sta- 
tute.(r)^®  With  regard  likewise  to  the  second  branch,  importing  foreign  coun- 
terfeit money  in  order  to  utter  it  here ;  it  is  held  that  uttering  it,  without 
importing  it,  is  not  within  the  statute.(d)  But  of  this  we  shall  presently 
say  more. 

7.  The  last  species  of  treason  ascertained  by  the  statute  is, ''  if  a  man  slay 
the  chancellor,  treasurer,  or  the  king's  justices  of  the  one  bench  or  the  other, 
iustices  in  eyre,  or  justices  of  assize,  and  all  other  justices  assigned  to  hear  and 
determine,  being  in  their  places  doing  their  offices."  These  high  ma^strates, 
as  they  represent  the  king's  majesty  during  the  execution  of  Sieir  offices,  are 
therefore  K)r  the  time  equally  regarded  by  the  law.  But  this  statute  extends 
only  to  the  actual  killing  of  them,  and  not  wounding  or  a  bare  attempt  to  kill 
them.  It  extends  also  only  to  the  officers  therein  specified ;  and  therefore  the 
barons  of  exchequer,  as  such,  are  not  within  the  protection  of  this  act  :(t^  but 
the  lord  keeper  or  commissioners  of  the  great  seal  now  seem  to  be  witnin  it, 
by  virtue  of  the  statutes  5  Eliz.  o.  18,  and  1  W.  and  M.  c.  21." 

(ff)8lBitlflw  (^  1  Hawk.  p.  a  4a.  (•)n>id.4S.  (•)  1  HaL  P.  0.  281. 

that  the  minority  have,  individually,  an  unreetrainable  right  to  remove  with  their  pro 
perty  into  another  country ;  that  a  reasonable  time  for  that  purpose  ought  to  be  allowed ; 
and,  in  short,  that  none  are  subjects  of  the  adopted  government  who  have  not  freely 
assented  to  it.  Resp.  vs.  Chapman,  1  Dall.  58.  See  Mcllvain  vs.  Coxe's  Lessee,  2  Cranch. 
279.  4  ibid.  209.  Inglis  vs.  The  Trustees  of  the  Sailor's  Snug  Harbour,  3  Peters,  99.— 
Sharswood. 

^  The  moneys  charged  to  be  counterfeited  must  resemble  the  true  and  lawful  coin , 
but  this  resemblance  is  a  mere  matter  of  fact,  of  which  the  jury  are  to  judge  upon  the 
evidence  before  them, — the  rule  being  that  the  resemblance  need  not  be  perfect,  but 
such  as  may  in  circulation  ordinarily  impose  upon  the  world.  Thus,  a  counterfeiting 
with  some  little  variation  in  the  inscription,  effigies,  or  arms,  done  probably  with  intent 
to  evade  the  law,  is  yet  within  it ;  and  so  is  th^  counterfeiting  a  aiiferent  metal,  if  in 
appearance  it  be  made  to  resemble  the  true  coin.  Hawk.  b.  1,  c.  17,  s.  81.  1  Buss.  80. 
1  Hale,  178,  184,  211,  215.  1  East,  P.  G.  163.  Round  blanks,  without  any  impression, 
are  sufficient,  if  they  resemble  the  coin  in  circulation.  1  Leach,  285 ;  and  see  1  East,  P. 
C.  164.  But  where  the  impression  of  money  was  stamped  on  an  irregular  piece  of  metal 
not  rounded,  without  finishing  it,  so  as  not  to  be  in  a  state  to  pass  current,  the  oifenoe 
was  holden  to  be  incomplete,  althoush  the  prisoner  had  actually  attempted  to  pass  it  in 
that  condition.    2  Bla.  Kep.  632 ;  and  see  1  Leach,  135. 

In  treason,  as  we  have  before  seen,  all  concerned  are  in  general  principals,  (1  Hale. 
283 ;)  but  it  has  been  doubted  whether  receivers  of  coiners  are  guilty  of  more  than  mis- 
prision of  treason,  (1  East,  P.  0.  94,  &c. ;)  and  on  this  doubt  a  convict  was  pardoned. 
jDyer,  296,  a. ;)  but  it  seems  they  are  traitors,  (1  East,  P.  C.  95,J  except  where  accessories 
before ;  and  principals  in  the  second  degree  are  expressly  included  in  the  terms  of  thf 
act  which  creates  the  treason,  when  the  construction  has  been  in  general  lenient,  accord- 
ing to  the  maxim  expregsum  facU  eestare  iacitum.  1  East,  P.  C.  96.  A  party  who  agrees 
before  the  fact  to  receive  and  vend  counterfeit  coin  is  a  principal  traitor.  1  Hale,  214.— 
Ohittt. 

"  By  the  statute  7  Anne,  c.  21,  it  is  made  high  treason  to  slay  any  of  the  lords  of  see 
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^51  ^Thas  caref  il  was  the  legislatare,  in  the  reign  of  Bdivard  the  Third, 
•'  to  specify  and  redace  to  a  certainty  the  vague  notions  of  treason  that 
had  formerly  prevaiiod  in  our  oonrts.  Bat  the  act  does  not  stop  here,  bnt  coes 
on.  '^  Because  other  like  cases  of  treason  may  happen  in  time  to  come,  wlieb 
cannot  be  thought  of  nor  declared  at  present,  it  is  accorded,  that  if  any  othw 
cause  supposed  to  be  treason,  which  is  not  above  specified,  doth  happen  before 
any  judge,  the  jud^e  shall  tarry  without  goin^  to  judgment  of  the  treason  till 
the  cause  be  showed  and  declared  before  the  king  and  his  parliament  whether 
it  ought  to  be  judged  treason  or  other  felony."  Sir  Matthew  Hale(u)  is  veiy 
high  in  his  encomiums  on  the  great  wisdom  and  care  of  the  parliament  in  thus 
keeping  judges  within  the  proper  bounds  and  limits  of  this  act,  by  not  suffering 
them  to  run  out  (upon  their  own  opinions)  into  constructive  treasons,  though 
in  cases  that  seem  to  them  to  have  a  like  parity  of  reason,  but  reserving  them 
to  the  decision  of  parliament.  This  is  a  great  security  to  the  public,  the  judges, 
and  even  this  sacred  act  itself;  and  leaves  a  weighty  memento  to  judges  to  be 
careful  and  not  over-hasty  in  letting  in  treasons  by  construction  or  interpreta* 
tion,  especially  in  new  cases  that  have  not  been  resolved  and  settled.  2.  Ho 
observes,  that  as  the  authoritative  decision  of  these  casus  omissi  is  reserved  to 
the  king  and  parliament,  the  most  regular  way  to  do  it  is  by  a  new  declarative 
act;  and  therefore,  the  opinion  of  any  one  or  of  both  houses,  though  of  very 
respectable  weight,  is  not  that  solemn  declaration  referred  to  by  this  act  as  the 
mhr  criterion  for  judging  of  future  treasons. 

In  consequence  of  this  power,  not  indeed  originally  granted  by  the  statute  of 
Bdward  III.,  but  constitutionally  inherent  in  every  subsequent  parliament, 
(which  cannot  be  abridged  of  any  rights  by  the  act  of  a  precedent  one,)  the 
iegislature  was  extremely  liberal  in  declaring  new  treasons  in  the  unfortunate 
reign  of  king  Richard  the  Second;  as,  particularly  the  killing  of  an  embassador 
*861  ^^^  made  so;  '''which  seems  to  be  founded  on  better  reason  than  the 
•1  multitude  of  other  points  that  were  then  strained  up  to  this  hi^h  offence; 
the  most  arbitrary  and  absurd  of  all  which  was  by  the  statute  21  Eic.  11.  c.  8, 
which  made  the  bare  purpose  and  intent  of  killing  or  deposing  the  king,  with- 
out any  overt  act  to  demonstrate  it,  high  treason.  And  yet  so  little  effect  have 
over-violent  laws  to  prevent  any  crime  that  within  two  years  afterwards  this 
very  prince  was  both  deposed  and  murdered.  And  in  the  first  year  of  his  suc- 
oessor's  rei^  an  act  was  pa8Hed,(t;)  reciting  *^  that  no  man  knew  how  he  ought 
to  behave  himself,  to  do,  speak,  or  say,  for  doubt  of  such  pains  of  treason: 
and  therefore  it  was  accorded  that  in  no  time  to  come  any  treason  be  judirea 
otherwise  than  was  ordained  bv  the  statute  of  king  Edward  the  Third."  This 
at  once  swept  away  the  whole  load  of  extravagant  treasons  introduced  in  the 
time  of  Richard  the  Second. 

But  afterwards,  between  the  reigns  of  Henry  the  Fourth  and  queen  Mary, 
and  particularly  in  the  bloody  reign  of  Henry  the  Eighth,  the  spirit  of  in- 
venting new  and  strange  treasons  was  revived :  among  which  we  may  i*eckon 
the  offences  of  clipping  money;  breaking  prison  or  rescue  when  the  prisoner 
is  committed  for  treason ;  burning  houses  to  extort  money ;  stealing  cattle  by 
Welshmen;  counterfeiting  foreign  coin;  wilfbl  poisoning;  execrations  against 
the  king,  calling  him  opprobrious  ^mes  by  public  writing ;  counterfeiting  the 
sign-manual  or  signet ;  refusing  to  abjure  the  pope ;  deflowering  or  manying, 
without  the  royal  license,  any  of  the  king's  chOdren,  sisters,  aunts,  nephews,  or 
nieces ;  bare  solicitation  of  the  chastity  of  the  queen  or  princess,  or  advances 

(»)  1  Hal.  P.a2M.  (•)  Stet.1  HflA.  IV. 0.10. 

rion»  or  lords  of  justiciary,  sitting  in  judgment,  or  to  counterfeit  the  king's  seals  ap- 
pointed by  the  act  of  union.  The  statute  7  Anne,  c.  21  has  also  enacted  that  i^e  crimes 
of  high  treason  and  misprision  of  treason  shall  be  exactly  the  same  in  England  and 
Scotland ;  and  that  no  acts  in  Scotland,  except  those  above  specified,  shall  be  construed 
high  treason  in  Scotland  which  are  not  high  treason  in  England.  And  all  persons  prose- 
cuted in  Scotland  for  high  treason  or  misprision  of  treason  shall  be  tried  by  a  jury,  and 
in  the  same  manner  as  if  they  had  been  prosecuted  for  the  same  crime  in  England.— 

CBai8TIA¥. 
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made  by  themselves ;  marrying  with  the  king,  by  a  woman  not  a  virgin,  with 
out  previously  discovering  to  him  snoh  her  unchaste  life;  judging  or  belietnny 
(manifested  by  any  overt  act)  the  king  to  have  been  lawfully  married  to  Anne  of 
Cleves;  derogating  from  the  king's  royal  style  and  title;  impugning  his  supre- 
macy; and  assembling  riotously  to  the  *number  of  twelve  and  not  dis-  p^g- 
persing  upon  proclamation :  all  which  new-fangled  treasons  wore  totally  ^ 
abrogated  by  the  statute  1  Mar.  c.  I,  which  once  more  reduced  all  treasons  to  the 
Btandard  of  the  statute  25  Edw.  III.  Since  which  time,  though  the  legislature 
has  been  more  cautious  in  creating  new  offences  of  this  kind,  yet  the  number 
ie  very  considerably  increased,  as  we  shall  find  upon  a  short  review." 

These  new  treasons,  created  since  the  statute  1  Mar.  c.  1,  and  not  compre- 
hended under  the  description  of  statute  25  Edw.  III.,  I  shall  comprise  under 
three  heads.  I.  Such  as  relate  to  papists.  2.  Such  as  relate  to  falsifying  the 
coin  or  other  royal  signatures.  3.  Such  as  are  created  for  the  security  of  the 
Protestant  succession  m  the  house  of  Hanover. 

I.  The  first  species,  relating  to  papists,  was  considered  in  a  preceding  chap 
ter,  among  the  penalties  incurred  by  that  branch  of  non-conformists  to  the 
national  church ;  wherein  we  have  only  to  remember  that,  by  statute  5  Eliz.  c. 
1,  to  defend  the  pope's  jurisdiction  in  this  realm  is,  for  the  first  time,  a  heavy 
misdemeanour;  and  if  the  offence  be  repeated  it  is  high  treason.  Also,  by  statute 
27  Eliz.  c.  2,  if  any  popish  priest,  born  in  the  dominions  of  the  crown  of  Eng- 
land, shall  come  over  hither  l^om  beyond  the  seas,  unless  driven  by  stress  of 
weather(u7)  and  departing  in  a  reasonable  time  ;(x)  or  shall  tarry  here  throe  days 
without  conforming  to  the  church  and  taking  the  oaths;  he  is  guilty  of  high 
treason.  And,  by  statute  8  Jac.  I.  c.  4,  if  any  natural-born  subject  be  witn- 
drawn  from  his  allegiance  and  reconciled  to  the  pope  or  see  of  Iftome,  or  anv 
other  prince  or  state,  both  he  and  all  such  as  procure  such  reconciliation  shall 
incur  the  guilt  of  high  treason.  These  were  mentioned  under  the  division 
before  referred  to  as  spiritual  offences,  and  I  now  repeat  them  as  temporal 
ones  also ;  the  reason  of  distinguishing  these  overt  acts  of  popery  from  all 
others,  by  setting  the  mark  of  high  treason  upon  them,  being  certainly  on  a 
civil  and  not  on  a  religious  account.  For  every  popish  priest  of  course  re- 
nounces his  allegiance  to  his  ^temporal  sovereign  upon  taking  orders ;  p^gn 
that  being  inconsistent  with  his  new  engagements  of  canonical  obedience  ■- 
to  the  pope;  and  the  same  may  be  said  or  an  obstinate  defence  of  his  authority 
here,  or  a  formal  reconciliation  to  the  see  of  Home,  which  the  statute  construes 
to  be  a  withdi'awing  from  one's  natural  allegiance ;  and  therefi^re,  besides  being 
reconciled  "  to  the  pope,"  it  also  adds,  "  or  any  other  prince  or  state."" 

(«)SirT.Itaj]n.87r.  (")Lntoh.l. 

^  The  1  Mar.  c.  1  was  only  a  confirmation  bo  far  of  a  much  more  important  statute,-* 
viz.,  1  Edw.  VI.  c.  12. — Christian. 

See  the  statute  36  Geo.  III.  c.  7,  (rendered  perpetual  by  57  Geo.  III.  c.  6,)  confirming 
the  statute  of  25  Edw.  III.— Chitty. 

^  In  consequence  of  insults  and  outrages  which  had  been  publicly  offered  to  the  person 
of  the  king,  and  of  the  great  multitude  of  seditious  publications  aiming  at  the  overthrow 
of  the  government  of  this  country,  and  also  of  tne  frequent  seditious  meetings  and 
assemblies  held  at  that  time  to  destroy  the  security  and  tranquillity  of  the  public,  two 
acts  of  parliament  were  passed  in  the  36th  year  of  his  present  majesty's  reign,— one  (c.  7) 
entitlea  "  An  act  for  the  safety  and  preservation  of  his  majesty's  person  and  governmeni 
against  treasonable  and  seditious  practices  and  attempts  ;**  and  the  other  (c.  8)  "  An  act 
the  more  effectually  preventing  seditious  meetings  and  assemblies." 

By  the  first  it  was  enacted  that  if  any  person  should  compass,  imagine,  or  inf.end 
death,  destruction,  or  any  bodily  harm  to  the  person  of  the  king,  or  to  depose  him,  or  to 
levy  war,  in  order  by  force  to  compel  him  to  cuange  his  measures  or  counsels,  or  to  over 
awe  either  house  of  parliament,  or  to  excite  an  invasion  of  any  of  his  majesty's  do- 
minions, and  shall  express  and  declare  such  Intentions  by  printing,  writhig,  or  any 
overt  act,  he  shall  suffer  death  as  a  traitor. 

And  if  any  one,  by  writing,  printing,  preaching,  or  other  speaking,  shall  use  any  worcb 
or  sentences  to  excite  the  people  to  hatred  and  contempt  or  the  kmg,  or  of  the  govem- 
ikient  and  constitution  of  this  realm,  he  shall  incur  the  punishment  of  a  hiffh  misde 
moanour, — ^that  is,  fine,  imprisonment,  and  pillory;  and  lor  a  second  offence  he  i«  *u\ 
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2  With  regard  to  treasons  relative  to  the  coin  or  other  royal  signaiures,  we 
may  recollect  that  the  only  two  offences  respecting  the  coinage,  which  are  made 
treason  by  the  statute  25  £dw.  III.,  are  the  actual  counterfeiting  the  gold  and 
silver  coin  of  this  kingdom,  or  the  importing  such  counterfeit  money  with  in- 
tent to  utter  it,  knowing  it  to  be  false.  But,  these  not  being  found  sufficient  to 
restrain  the  evil  practices  of  coiners  and  false  moneyers,  other  statutes  have 
been  since  made  lor  that  purpose.  The  crime  itself  is  made  a  species  of  high 
treason ;  as  being  a  breacn  of  allegiance,  by  infringing  the  kins;  s  prerogative 
and  assuming  one  of  the  attributes  of  the  sovereign,  to  whom  alone  it  belongs 
to  set  the  value  and  denomination  of  coin  made  at  home,  or  to  fix  the  currency 
of  foreign  money :  and  besides,  as  all  money  which  bears  the  stamp  of  the  king- 
dom is  sent  into  the  world  upon  the  public  faith,  as  containing  metal  of  a  par- 
ticular weight  and  standard,  whoever  falsifies  this  is  an  ofibnder  against  the 
state  by  contributing  to  render  that  public  faith  suspected.  And  upon  the  same 
reasons,  by  a  law  of  the  emperor  Cfonstantine,(^)  false  coiners  were  declared 
guilty  of  high  treason,  and  were  condemned  to  be  burned  alive:  as,  by  the  laws 
of  Athens,(^)  all  counterfeiters,  debasers,  and  diminishers  of  the  current  coin 
were  subjected  to  capital  punishment.  However,  it  must  be  owned  that  this 
method  of  reasoning  is  a  little  overstrained :  counterfeiting  or  debasing  the  coin 
being  usually  practised  rather  for  the  sake  of  private  atid  unlawful  lucre  than 
*891  ^^^  ^^^  disaffection  for  the  sovereign.  And  ^therefore  both  this  and 
^  its  kindred  species  of  treason,  that  of  counterfeiting  the  seals  of  the 
crown  or  other  royal  signatures,  seem  better  denominated  by  the  later  civilians 
a  branch  of  the  crimen  falsi  or  forgery,  (in  which  they  are  followed  by  Glan- 
vil,(a}  Bracton,(&)  and  Fleta,(p) )  than  by  Constantine  and  our  Edward  the 
Third,  a  species  of  the  crimen  uesas  majestatiSj  or  high  treason.  For  this  con- 
founds the  distinction  and  proportion  of  offences ;  and,  by  affixing  the  same 
ideas  of  guilt  upon  the  man  who  coins  a  leaden  groat  and  him  who  assassinates 
his  sovereign,  takes  off  from  that  horror  which  ought  to  attend  the  very  men- 
tion of  the  crime  of  high  treason,  and  makes  it  more  familiar  to  the  subject. 
Before  the  statute  25  Edw.  III.  the  offence  of  counterfeiting  the  coin  was  neld 
to  be  only  a  species  of  petit  treason  ;{d)  but  subsequent  acts,  in  their  new  ex- 
tensions of  the  offence,  have  fbllowod  the  example  of  that  statute,  and  have 
made  it  equally  high  treason,  with  an  endeavour  to  subvert  the  government^ 
though  not  quite  equal  in  its  punishment. 

In  consequence  of  the  principle  thus  adopted,  the  statute  1  Mar.  o.  1  having 
at  one  stroke*^  repealed  aU  intermediate  treasons  created  since  the  25  Edw.  III.| 
it  was  thought  expedient,  by  statute  I  Mar.  st.  2,  c.  6,  to  revive  two  species 
thereof,  viz. :  1.  That  if  any  person  falsely  forgo  or  counterfeit  any  such  kind  of 
coin,  of  gold  or  silver,  as  is  not  the  proper  coin  of  this  realm,  but  shall  be  cur- 
rent within  this  veB\m  by  consent  of  the  crown ;  or,  2,  shall  falsely  forge  or 
counterfeit  the  sign-manual,  privy  signet,  or  privy  seal ;  such  offences  shall  be 
deemed  high  treason.  And,  by  statute  1  &  2  F.  and  M.  c.  11,  if  any  persons  do 
bring  into  this  realm  such  false  or  counterfeit  foreign  money,  being  current  here, 
knowing  the  same  to  be  false,  with  intent  to  utter  the  same  in  payment,  they 

a0,2i.    2Cbd,Thaoi,de/al»a9Hmda,L9,  (»)  £.  8,  c  8, » 1, 2. 

Pott.  Antiq.  b.  L  o.  26.  U)  L.  1,  c.  32. 

XwHcT.  (^lHia.P.0.22A. 

ject  to  a  similar  punishment,  or  transportation  for  seven  years,  at  the  discretion  of  the 
court. 

But  a  prosecution  for  a  misdemeanour  under  this  act  must  be  brought  within  six 
months.  And  this  statute  shall  not  affect  an^  prosecution  for  the  same  crimes  by  the 
common  law,  unless  a  prosecution  be  previously  commenced  under  the  statute.— 
Christian. 

The  contagion  of  French  revolutionary  principles  in  1795  gave  occasion  for  the  passing 
of  these  acts.  The  last  of  them  was  passed  for  three  years  only ;  and  of  the  former  sb. 
1,  5,  6  are  made  perpetual  by  57  Geo.  III.  c.  6 :  the  rest  is  expired.— Chittt. 

'^  This  was  done  far  more  effectually  six  years  before  by  1  £dw.  VI.  c.  12.    The  ol^oct 
of  the  above  statute,  by  this  needless  repetition,  seems  only  an  endeavour  to  continue 
In  Mary  the  popularity  which  had  so  justly  been  gained  by  her  brother. — Chittt. 
S8S 
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shall  be  deemed  offenders  in  high  treason.  The  money  referred  to  in  these 
statutes  must  be  such  as  is  absolutely  current  here,  in  all  payments,  by  the 
king's  proclamation ;  of  which  there  is  none  at  present,  Portugal  money  oeing 
only  taken  bv  *con8ent,  as  approaching  the  nearest  to  our  standard,  and  ^^^q 
falling  in  well  enough  with  our  divisions  of  money  into  pounds  and  shil-  ^ 
lings:  therefore  to  counterfeit  it  is  not  high  treason,  but  another  inferior  offence. 
Clipping  or  defacmg  the  genuine  coin  was  not  hitherto  included  in  these  sta- 
tutes ;  though  an  offence  equally  pernicious  to  trade,  and  an  equal  insult  upon 
the  prerogative,  as  well  as  personal  affront  to  the  sovereign,  whose  very  image 
ought  to  be  had  in  reverence  by  all  loyal  subjects.  And  therefore,  among  the 
Roman8,(e)  defacing  or  even  melting  down  the  emperor's  statues  was  made 
treason  by  the  Julian  law ;  together  with  other  offences  of  the  like  sort,  accord- 
ing to  that  vague  conclusion,  ^^aliudve  quid  simile  si  admiserint."  And  now,  in 
England,  by  statute  5  Eliz.  c.  11,  clipping,  washing,  rounding,  or  filing,  for 
wicked  gain's  sake,  any  of  the  money  of  this  realm,  or  other  money  suffered  to 
be  current  here,  shall  be  adjudged  high  treason;  and,  by  statute  18  Eliz.  c.  1, 
(because  "the  same  law,  being  penal,  ought  to  be  taken  and  expounded  strictly 
according  to  the  words  thereof,  and  the  like  offences,  not  by  any  equity  to  re- 
ceive the  like  punishment  or  pains,")  the  same  species  of  offences  is  therefore 
described  in  other  more  general  words,  viz. :  impairing,  diminishing,  falsifying', 
scaling,  and  lightening ;  and  made  liable  to  the  same  penalties.  By  statute  8  & 
9  W.  III.  0.  26,  made  perpetual  by  7  Anne,  c.  25,  whoever,  without  proper 
authority,  shall  knowingly  make  or  mend,  or  assist  in  so  doing,  or  shall  buy, 
sell,  conceal,  hide,  or  knowingly  have  in  his  possession,  any  implements  of  coin- 
age specified  in  the  act,  or  other  tools  or  instruments  proper  only  for  the  coinage 
of  money,"  or  shall  convey  the  same  out  of  the  king  s  mint ;  he,  together  with 
his  counsellors,  procurers,  aiders,  and  abettors,  shall  be  guiltv  of  high  treason, 
which  is  by  much  the  severest  branch  of  the  coinage-law.  The  statute  goes  on 
fhrther,  and  enacts  that  to  mark  any  coin  on  the  edges  with  letters,  or  other- 
wise, in  imitation  of  those  used  in  the  mint ;  or  to  colour,  gild,  or  case  over  any 
coin  resembling  the  current  coin,  or  even  round  blanks  of  hase  metal ;  shall  be 
construed  high  treason.  But  all  prosecutions  on  this  act  are  to  be  commenced 
within  three  *months  after  the  commission  of  the  offence;"  except  those  p^g^ 
for  making  or  amending  any  coining  tool  or  instrument,  or  for  marking  ■- 
money  round  the  edges ;  which  are  directed  to  be  commenced  within  six  months 
after  the  offence  committed. (/)"    And,  lastly,  by  statute  15  &  16  Geo.  II.  c.  28, 

(•)  ^/.  48, 4*  0.  (r)8tat.7AiiiM»o.26. 


**  As  to  what  tools  or  Instruments  are  within  the  act,  see  Fost.  430.  1  East,  P.  C.  170, 
171.  1  Leach.  189.  A  mould  for  coining  is  within  the  act.  1  East,  P.  C.  170.  So  is  a 
press  for  .coinage.  Fost.  430.  By  the  8  ft  9  W.  III.  c.  26,  s.  5,  the  tools,  &o.  may  be 
seized  to  produce  in  evidence. — Chittt. 

^  And  it  is  incumbent  on  the  prosecutor  to  show  the  prosecution  was  commenced 
within  that  time.  Proof  by  parol  that  the  prisoner  was  apprehended  for  treason  respect- 
ing the  coin  within  the  three  months  will  not  be  sufficient,  if  the  indictment  is  after  the 
three  months,  and  the  warrant  to  apprehend  or  commit  is  produced.  Russ.  ft  R.  C.  C. 
369.— Ckittt. 

^'  If  a  person  is  apprehended  in  the  act  of  coining,  or  is  proved  to  have  made  consider- 
able progress  in  mucing  counterfeit  pieces  resembline  the  gold  or  silver  coin  of  this 
reakn,  yet  if  they  are  so  imperfect  as  that  no  one  would  take  them,  he  cannot  be  con- 
victed upon  the  charge  of  coining  under  this  statute,  (Leach,  71,  126 ;)  but  he  may  be 
oonvictea  if  he  has  made  blank  pieces  without  any  impression  to  the  similitude  of  silver 
coin  worn  smooth  by  time.  Welch's  case,  ibid.  293.  Or  if  any  one  shall  put  pieces  of 
mixed  metal  into  aquarfortis, — ^which  attracts  the  baser  metal  and  leaves  the  silver  upon 
the  surface,  or,  as  the  vulgar  say,  draws  out  the  silver, — ^this  is  held  to  be  colouring 
under  this  statute.    Lavey's  case,  ibid.  140. 

In  a  case  at  Durham,  where  a  man  had  been  committed  more  than  three  months 
liefore  his  trial,  for  an  offence  under  this  statute,  and  upon  conviction  his  case  waii 
reserved  for  the  opinion  of  the  judges,  they  determined  that  the  commitment  was  the 
commencement  of  the  prosecution,  otherwise  this  crime  might  be  committed  with 
impunity  hal'  the  year  in  the  four  northern' counties.    See  flirther,  ante,  84. — CmtisTiAH. 
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if  an^  person  colours  or  alters  any  shilling  or  sixpence,  either  lawful  or  coun 
terfeit,  to  make  them  respectively  resemble  a  guinea  or  half-guinea,  or  any  ha!^ 
penny  or  tarthing,  to  make  them  respectively  resemble  a  shilling  or  sixpence; 
this  is  also  high  treason ;  but  the  offender  shall  be  pardoned  in  case  Tbeing  out 
of  prison)  he  discovers  and  convicts  two  other  offenders  of  the  same  Kind." 

3.  The  other  species  of  high  treason  is  such  as  is  created  for  the  security  of 
the  Protestant  succession  over  and  above  such  treasons  against  the  king  and  go- 
vernment as  were  comprised  under  the  statute  25  Edw.  III.  For  this  purpose, 
after  the  act  of  settlement  was  made  for  transferring  the  crown  to  the  ilfustrioua 
house  of  Hanover^t  was  enacted,  by  statute  13  &  14  W.  III.  o.  8,  that  the  pre- 
tended prince  of  Wales,  who  was  then  thirteen  years  of  age  and  had  assumed 
the  title  of  king  James  III.,  should  be  attainted  of  high  treason  3  and  it  waa 
made  hi^h  treason  for  any  of  the  king's  subjects,  by  letters,  messages,  or  other- 
wise,  to  nold  correspondence  with  him  or  any  person  employed  dj  him,  or  to 
remit  any  money  for  his  use,  knowing  the  same  to  be  for  his  service.  And  by 
statute  17  Greo.  II.  c.  39,  it  is  enacted  that,  if  any  of  the  sons  of  the  pretender 
shall  land  or  attempt  to  land  in  this  kingdom,  or  be  found  in  Great  Britain,  or 
Ireland,  or  any  of  the  domir  ions  belonging  to  the  same,  he  shall  be  judged  at- 
tainted of  high  treason,  and  suffer  the  pains  thereof  And  to  correspond  with 
them,  or  to  remit  money  for  their  use,  is  made  high  treason  in  the  same  manner 
as  it  was  to  correspond  with  the  father.  B^  the  statute  1  Anne,  st.  2,  0. 17,  if 
any  person  shall  endeavour  to  deprive  or  hinder  any  person  being  the  next  in 
succession  to  the  crown,  according  to  the  limitations  of  the  act  of  settlement| 
from  succeeding  to  the  crown,  and  shall  maliciously  and  directly  attempt  the 
ntno-]  Bame  by  any  *overt  act,  such  offence  shall  be  hi^h  treason.  Aiid  by 
-■  statute  6  Anne,  c.  7,  if  any  person  shall  maliciously,  advisedly,  and  di- 
rectly,  by  writing  or  printing,  maintain  and  affirm  that  any  other  person  hath, 
any  right  or  title  to  the  crown  of  this  realm  otherwise  than  according  to  the 
act  of  settlement,  or  that  the  kings  of  this  realm  with  the  authority  of  pai'lia- 
ment  are  not  able  to  make  laws  and  statutes  to  bind  the  crown  and  the  descent 
thereof,  such  person  shall  be  guilty  of  high  treason.  This  offence  (or  indeed 
maintaining  this  doctrine  in  any  wise,  that  the  king  and  parliament  cannot 
limit  the  crown)  was  once  before  made  hiffh  treason,  by  statute  18  Eliz.  c.  1, 
during  the  life  of  that  princess.  And  after  her  decease  it  continued  a  high  mis- 
demeanour, punishable  with  forfeiture  of  goods  and  chattels,  even  in  the  most 
flourishing  era  of  indefeasible  hereditary  right  and  jure  divino  succession.  But 
it  was  again  raised  into  high  treason,  by  the  statute  of  Anne  before  mentioned, 
at  the  time  of  a  projected  invasion  in  favour  of  the  then  pretender;  and  upon 
this  statute  one  Matthews,  a  printer,  was  convicted  and  executed  in  1719,  for 
printing  a  treasonable  pamphlet  entitled  '^vax  popiUi  vox  Dei  "(g) 

Thus  much  for  the  crime  of  treason,  or  Icesce  majestatis,  in  all  its  branches; 
which  consists,  we  may  observe,  originally,  in  n^ossly  counteracting  that  alle- 
giance which  is  due  from  the  subject  by  either  oirth  or  residence;  though,  in 
some  instances,  the  zeal  of  our  legislators  to  stop  the  progress  of  some  highly 
pernicious  practices  has  occasioned  them  a  little  to  depart  from  this  its* primi- 
tive idea.  But  of  this  enough  has  been  hinted  already :  it  is  now  time  to  pass 
on  from  defining  the  crime  to  describing  its  punishment. 

The  punishment  of  hieh  treason  in  general  is  very  solemn  and  terrible. 
1.  That  the  offender  be  drawn  to  the  gallows,  and  not  be  carried  or  walk; 
though  usually  (by  connivance,(A)  at  length  ripened  by  humanity  into  law)  a 
sledge  or  hurdle  is  allowed,  to  preserve  the  offender  from  the  extreme  torment 
^931  ^^  ^^^^g  dragged  on  the  ground  or  pavement.(t)  2.  That  he  '^'be  hanged 
'  by  the  neck,  and  then  cut  down  alive.  8.  That  his  entrails  be  taken  out 
and  bumod  while  he  is  yet  alive.    4.  That  his  head  be  cut  off.    5.  That  his 

(0)  state  Tr.  Iz.  e80.  (91  Hal.  P.  a  882. 

(»)88AM.pL7. 


"  But  aU  these  statutes  have  been  repealed,  the  offence  to  which  they  relate  being  now 
reduced  to  a  felony,  by  stat.  2  W.  lY •  c.  34.--STKif  art. 
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body  be  divided  into  four  parts.  6.  That  hia  head  and  quarters  oe  at  the  king's 
di8nosaL(/:) 

The  king  maji  and  often  doth,  discharge  all  the  punishment,  except  behead 
ing,  especially  where  any  of  noble  blood  are  attainted.  For  beheading  being 
part  of  the  judgment,  that  may  be  executed,  though  all  the  rest  be  omitted  by 
the  kind's  command.(Z)  Bat  where  beheading  is  no  part  of  the  judgment,  as 
in  murder  or  other  felonies,  it  hath  been  said  that  the  king  cannot  change  the 
judgment,  although  at  the  request  of  the  party,  from  one  species  c?  death  to 
anouier.(m)    But  of  this  we  shall  say  more  hereafter.(n) 

In  the  case  of  coining,  which  is  a  treason  of  a  different  complexion  from  the 
rest,  the  punishment  is  milder  for  male  offenders,  being  only  to  be  drawn  and 
hanged  by  the  neck  till  dead.(o)  But  in  treasons  of  every  kind  the  punish- 
ment of  women  is  the  same,  and  different  from  that  of  men.  For,  as  the 
decency  due  to  the  sex  forbids  the  exposing  and  publicly  mangling  their  bodies, 
their  sentence  (which  is  to  the  full  as  terrible  to  sensation  as  the  other)  is,  to 
be  drawn  to  the  gallows,  and  there  to  be  burned  alive.(p)'* 

The  consequence  of  this  judgment  (attainder,  forfeiture,  and  corruption  of 
blood)  must  be  referred  to  the  latter  end  of  this  book,  when  we  shall  treat  of 
them  all  together,  ss  well  in  treason  as  in  other  offences. 


OHAPTEit  vn. 

OF  FELONIES  INJURIOUS  TO  THE  KING'S  PBEROaATIVE. 

*As,  according  to  the  method  I  have  adopted,  we  are  next  to  consiaer    p^g^ 
.  such  felonies  as  are  more  immediately  injurious  to  the  kind's  prerogative,    ^ 
H  will  not  be  amiss  here,  at  our  first  entrance  npon  this  cnme,  to  inquire  briefly 
into  the  nature  and  meaning  of  felony j  before  wc  proceed  upon  any  of  tlie  par** 
ticular  branches  into  which  it  is  divided. 

Felony,  in  the  general  acceptation  of  our  English  law,  comprises  every  species 
of  crime  which  occasioned  at  common  law  the  forfeiture  of  lands  and  soods. 
This  most  fr^uently  happens  in  those  crimes  for  which  a  capital  punishment 
either  is  or  was  liable  to  be  inflicted;  for  those  felonies  which  are  called  clergy* 
able,  or  to  which  the  benefit  of  clergy  extends,  were  antiently  punished  with 
death  in  all  lay  or  unlearned  offenders,  though  now,  by  the  statute-l^^w,  that 

Sunishment  is  for  the  first  offence  universally  remitted.    Treason  itb^If,  says 
ir  Edward  Coke,(a)  was  antiently  comprised  under  the  name  felony;  and  in 
confirmation  of  this,  we  may  observe  that  the  statute  of  treasons,  25  Edw.  III. 

(I)  This  puDiihrnent  to  trMKm,  Sir  Bdward  Ooke  ttUi  r«)8  iMt  AS. 

VM,  i»  wmiTant«d  by  dhren  examplM  In  Scripture ;  fbr  Joftb  (•)  See  oh.  32. 


VM  drawn,  Bithan  wm  hanged,  Jndas  wm  euboweUed,  and  (•)  1  Hal.  P.  0.  861. 

Morttaareat.  SlwtaiL  (F)  2  UaL  P.  a  899. 

(<)  1  Hal.  P.  a  8A1.  (•)  8  Inst.  1ft. 

^  But  now,  by  the  statute  30  Geo.  III.  c.  48,  vfomen  convicted  in  all  oases  of  treason 
shall  receive  judnnent  to  be  drawn  to  the  place  of  execution,  and  there  to  be  hanged 
by  the  neck  till  dead.  Before  this  humane  statute,  women,  fi*om  the  remotest  times, 
were  sentenced  to  be  burned  alive  for  every  species  of  treason :  — J^  si  mJefemme  dt  aiame 
tr^ton  9oU  atUmUe,  aoit  ars.    Britt.  c.  8.— Christian. 

And  now,  by  54  Geo.  III.  o.  146,  the  judgment  against  a  man  for  high  treason  is,  in 
effect,  that  he  shall  be  drawn  on  a  hurdle  to  the  place  of  execution,  and  be  there  hanged 
y  the  neck  until  he  be  dead ;  and  that  afterwards  his  head  shall  be  severed  from  his 
jody,  and  his  body,  divided  into  four  quarters,  shall  be  disposed  of  as  the  king  shall 
^nk  fit, with  power  to  the  king,  by  special  warrant,  in  part  to  alter  the  punishment.  A 
month's  time  has  been  allowed  between  sentence  and  execution,  (1  Burr.  650,  651;)  bui 
the  laAt  executions  for  this  offence  followed  (and  properly  so,  for  the  purpose  of  ex- 
ample) more  closely  upon  conviction.  Thistlewood  and  his  fellow-conspirators  were  ooo 
demned  and  executed  within  a  few  days  after  their  trial. — Chittt. 

«9] 
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4cgg-|  0.  2,  speaking  of  some  dubious  crimes,  directs  a  reference  to  parliament, 
J  *that  it  may  there  be  adjudged  "  whether  they  be  treason,  or  other  felony." 
All  treasons,  therefore,  strictly  speaking,  are  felonies,  though  all  felonies  are 
not  treason.  And  to  this  also  we  may  add,  that  not  only  all  offences  now  capi- 
tal are  in  some  degree  or  other  felony,  but  that  this  is  likewise  the  case  with 
some  other  offences,  which  are  not  punished  with  death,  as  snicide,  where  the 
party  is  already  dead;  homicide  by  chance-medley,  or  in  self-defence;  and  petit 
larceny,  or  pilfering;  all  which  are  (strictly  speaking)  felonies,  as  they  subject 
the  committers  of  them  to  forfeitures.  So  that,  upon  the  whole,  the  only  ade- 
quate definition  of  felony  seems  to  be  that  which  is  before  laid  down,  viz.,  an 
offence  which  occasions  a  total  forfeiture  of  either  lands  or  goods,  or  both,  at 
the  common  law,  and  to  which  capital  or  other  punishment  may  be  superadded, 
according  to  the  degree  of  guilt. 

To  explain  this  matter  a  little  farther :  the  word  fdony,  or  feUmia,  is  of  un- 
doubted feodal  original,  being  frequently  to  be  met  with  in  the  books  of  feuds,  &c. } 
but  the  derivation  of  it  has  much  puzzled  the  juridical  lexicographers,  Prateus, 
Calvinus,  and  the  rest ;  some  deriving  it  from  the  Greek  fi^^toc,  an  impostor  or 
deceiver ;  others  from  the  Latin  fallOj  fefelli,  to  countenance  which  they  would 
have  it  called  fallonia.  Sir  Edward  Coke,  as  his  manner  is,  has  given  us  a  still 
stranger  etymology  ;(6)  that  it  is  crimen  animo  fdleo  perpetratum,  with  a  bitter  or 
gallish  inclination.  But  all  of  them  a^ee  in  the  description  that  it  is  such  a 
crime  as  occasions  a  forfeiture  of  all  me  offender's  lands  or  goods.  And  this 
gives  great  probability  to  Sir  Henry  Spelman's  Teutonic  or  Grerman  derivation 
of  it;(c)  in  which  lanraage,  indeed,  as  the  word  is  clearly  of  feodal  ori^nal,  we 
ought  rather  to  look  K>r  its  signification,  than  among  the  Greeks  and  Komans. 
Fe-lon,  then,  according  to  him,  is  derived  from  two  northern  words :  fee,  which 
signifies  (we  well  know)  the  fief,  feud,  or  beneficiary  estate,  and  Ion,  which  sig- 
M^Q-i  nines  price  or  value.  Felony  is  therefore  the  same  as  pretium  feudi,  the 
^  ^consideration  for  which  a  man  gives  up  his  fief.  As  we  say  in  common 
speech,  such  an  act  is  as  much  as  your  life  or  estate  is  worth.  In  this  sense  it 
will  clearly  signify  the  feodal  forfeiture,  or  act  by  which  an  estate  is  forfeited 
or  escheats  to  the  lord.^ 

To  confirm  this,  we  may  observe  that  it  is  in  this  sense  of  forfeiture  to  the 
lord  that  the  feodal  writers  constantly  use  it.  For  all  those  acts,  whether  of  a 
criminal  nature  or  not,  which  at  this  day  are  generally  forfeitures  of  copyhold 
estates,(^  are  styled  fdonia  in  the  feodal  law:  '^scUicetyper  quas  feudum  amtti- 
tttr."(c)  As,  "«'  domino  deservire  noluerit;(f)  si  per  annum  et  diem  cessaverit  in  pe- 
tenda  investitura  ;(jj)  si  d^miinum  ejuravit,  i.e.  negamt  se  a  domino  feudum  habere ;(K) 
ei  a  domino,  in  jus  eum  vocante,  ter  citatus  non  comparuerit ;*\i)  all  these,  with  many 
others,  are  still  causes  of  forfeiture  in  our  copyhold  estates,  and  were  denomi- 
nated felonies  by  the  feodal  constitutions.  So  likewise  injuries  of  a  more  sub- 
stantial or  criminal  nature  were  denominated  felonies,  that  is,  forfeitures;  as, 
assaulting  or  beating  the  lord;(Ar)  vitiating  his  wife  or  daughter,  ^^sidominum 
eucurhitaverity  i.e.  cum  uxore  ejus  concubuerit;"(l)  all  these  are  esteemed  felonies, 
and  the  latter  is  expressly  so  denominated,  **  si  fecerit  fdoniam,  dominum  forte  cu- 
yurhitando'* (m)  And  as  these  contempts,  or  smaller  offences,  were  felonies  or 
acta  of  forfeiture,  of  course  greater  crimes,  as  murder  and  robbery,  fell  under 
the  same  denomination.  On  the  other  hand,  the  lord  might  be  guilty  of  felony, 
or  forfeit  his  seignory  to  the  vassal,  by  the  same  acts  as  the  vassal  would  have 
forfeited  his  feud  to  the  lord.  ^*Si  dominus  eommisit  fehniam,  per  quam  vasallus 
xmitteret  feudum  si  cam  commiserit  in  dominum,  feudi  proprietatem  etiam  dominus 

(»)  1  Inrt.  891.  (*)Ibid.2.2,<.M,r.S,(L26,IS. 

M  GkM.  tit  FHon,  <<)  Ibid.  1. 2, 1 22. 

(<0  See  book  U.  pefe  284.  (*)  Ibid.  2.  2,  t  24, 1 2. 

(•)  Phid.  L  2,  Lie,  in eale,  (<)  Ibid.  2. 1,  t  6. 

£0 Ibid.  LI, (.21.  (••)Ibid. L  2,  C 88.    Britton, 1. 1,  e. SI 

(#)lbid.l.2,<.24. 


^  But  a  forfeiture  of  land  is  not  a  necessary  consequence  of  felony ;  for  petit  larceny  In 
felonVf  which  does  not  produce  a  forfeiture  of  lands ;  but  every  species  of  felony  is  M* 
lored  by  forfeiture  of  goods  and  personal  chattels. — Christian. 
m 
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perdere  debet  **(7C)  One  instance  given  of  this  sort  of  felony  in  the  lord  is  beat- 
ing the  servant  of  his  vassal  so  as  that  he  loses  his  services;  which  seems  merely 
in  the  nature  of  a  civil  ^injury,  so  far  as  it  respects  the  vassal.  And  all  p^g. 
these  felonies  were  to  be  determined  "  j>er  laudamentum  sive  judicium  pa-  *■ 
rium  Sfiorum/*  in  the  lord's  court ;  as  with  us  forfeitures  of  copyhold  lands  are 
presentable  by  the  homage  in  the  court-baron. 

Felony,  and  the  act  of  forfeiture  to  the  lord,  being  thus  synonymous  terms 
in  the  feodal  law,  we  may  easily  trace  the  reason  why,  upon  the  introductioL 
of  that  law  into  England,  those  crimes  which  induced  such  forfeiture  or  escheat 
of  lands  (and,  by  small  deflection  from  the  original  sense,  such  as  induced  the 
forfeiture  of  goods  also)  were  denominated  felonies.  Thus,  it  was  said  that  sui- 
cide, robbery,  and  rape  were  felonies ;  that  is,  the  consequence  of  such  crimes 
was  forfeiture-;  till  by  long  use  we  began  to  signijfy  by  the  term  felony  the 
actual  crime  committed,  and  not  the  penal  consequence.  Ana  upon  this  syntem 
only  can  we  account  for  the  cause  why  treason  in  antient  times  was  held  to  be 
a  species  of  felony:  viz.,  because  it  induced  a  forfeiture. 

Hence  it  follows  that  capital  punishment  does  by  no  means  enter  into  the 
true  idea  and  definition  of  felony.  F^ony  may  be  without  inflicting  capital 
punishment,  as  in  the  cases  instanced  of  self-murder,  excusable  homicide,  and 
petit  larceny ;  and  it  is  possible  that  capital  punishments  may  be  inflicted  and 
yet  the  offence  be  no  felony ;  as  in  case  of  heresy  by  the  common  law,  which, 
though  capital,  never  worked  any  forfeiture  of  lands  or  goods,(o)  an  inseparable 
incident  to  felony.  And  of  the  same  nature  was  the  punishment  of  standing 
mute  without  pleading  to  an  indictment,  which  at  the  common  law  was  capital, 
but  without  any  forfeiture,  and  therefore  such  standing  mute  was  no  felony. 
In  short,  the  true  criterion  of  felony  is  forfeiture ;  for,  as  Sir  Edward  Coke 
justly  observes,(p)  in  all  felonies  which  are  punishable  with  death  the  offender 
loses  all  his  lands  in  fee-simple  and  also  his  goods  and  chattels ;  in  such  as  are 
not  so  punishable,  his  goods  and  chattels  only. 

♦The  idea  of  felonv  is,  indeed,  so  generally  connected  with  that  of  r-^^Q 
capital  punishment  that  we  find  it  hard  to  separate  them ;  and  to  this  I- 
usage  the  interpretations  of  the  law  do  now  conform.  And  therefore,  if  a 
statute  makes  any  new  offence  felony,  the  law(^)  implies  that  it  shall  be 
punished  with  death,  viz.,  by  hanging,  as  well  as  with  forfeiture ;  unless  the 
offender  prays  the  benefit  of  clergy;  which  all  felons  are  entitled  once  to  have, 

Erovided  the  same  is  not  expressly  taken  away  by  statute.'  And,  in  compliance 
erewith,  I  shall  for  the  future  consider  it  also  in  the  same  light  as  a  generical 
term,  including  all  capital  crimes  below  treason ;  having  premised  thus  much 
concerning  the  true  nature  and  original  meaning  of  felony,  in  order  to  account 
for  the  reason  of  those  instances  I  have  mentioned,  of  felonies  that  are  not 
capital,  and  capital  offences  that  are  not  felonies ;  which  seem  at  first  view  re- 
pugnant to  the  general  idea  which  we  now  entertain  of  felony  as  a  crime  to  be 
punisIuKl  by  death  ;  whereas,  properly,  it  is  a  crime  to  be  punished  by  forfeit- 
ure, and  to  which  death  may  or  may  not  be,  though  it  generally  is,  superadded. 
I  pr3ceed  now  to  consider  such  felonies  as  are  more  immediately  iniurious 
to  the  king's  prerogative.  These  are,  1.  Offences  relating  to  the  com,  not 
amounting  to  treason.  2.  Offences  against  the  king's  council.  8.  The  offence 
of  serving  a  foreign  prince.  4.  The  offence  of  embezzling  or  destroying  the 
king's  armour  or  stores  of  war.  To  which  may  be  added  a  fifth  :  5.  Desertion 
from  the  king's  armies  in  time  of  war. 

(<*)  Pntd,  L%t.2a  and  47.  (P)  1  Inst  881. 

(•)81iut.43.  (f )  1  Hawk.  P.  a  107.    2  Hawk.  P.  C.  iU. 

'  The  criminal  law  has  been  considerably  ameliorated,  however,  in  this  respect,  by  the 
statute  8  Geo.  IV.  c.  28,  s.  8,  which  enacts  that  any  person  convicted  of  felony  nd 
punishable  with  death  shall  be  punished  in  the  same  manner  prescribed  by  the  statute 
or  statutes  especially  relating  to  such  felony ;  and  that  every  person  convicted  of  a  felony 
for  which  no  punishment  has  been  or  may  be  specially  provided  shall  be  deemed  to  be 
punishable  under  that  statute,  and  be  liable  to  transportation  for  seven  years,  or  im- 
prisonment (with  whipping,  if  the  court  think  fit)  for  any  term  not  exceeding  two  yeart. 
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1.  Offences  reiating  to  the  coin^  under  which  may  be  ranked  some  inferior 
miBdemeanours  not  amounting  to  felony^  are  thas  declared  by  a  aeries  of  sta- 
tutes which  I  shall  recite  in  the  order  of  time.  And,  first,  by  statute  27  Edw. 
I.  c.  3,  none  shall  bring  pollards  and  crockards,  which  were  foreign  coins  of 
base  metal,  into  the  realm,  on  pain  of  forfeiture  of  life  and  goods.  By  statute 
9  Edw.  III.  St.  2y  no  sterling  money  shall  be  melted  down,  upon  pain  of  forfeit- 
^g  1  ure  thereof.  *By  statute  17  Edw.  III.,  none  shall  be  so  hardy  to  brin^  false 
^  and  ill  money  into  the  realm,  on  pain  of  forfeiture  of  life  and  member  oy  th# 
persons  importing,  and  the  searchers  permitting  such  importation.'  By  statute 
^  Hen.  y.  Bt.  1,  to  make,  coin,  buy,  or  oring  into  the  realm  any  ^lly-half-pencey 
fUskins,  or  dotkins,  in  order  to  utter  them,  is  felony ;  and  knowmgly  to  receive 
or  pay  either  them  or  blanks(r^  is  forfeiture  of  a  hundred  shillings.  By  statute 
14  Eliz.  c.  8,  such  as  forge  any  foreign  coin,  although  it  be  not  made  current  here 
by  proclamation,  shall  ^with  their  aiders  and  abettors)  be  guilty  of  misprision 
of  treason ;  a  crime  which  we  shall  hereafter  consider.*  By  statute  IB  &  14 
Gar.  II.  c.  31,  the  offence  of  melting  down  any  current  silver  money  shall  be 
punished  with  forfeiture  of  the  same,  and  also  the  double  value;  and  the 
offender,  if  a  freeman  of  any  town,  shall  be  disfranchised ;  if  not,  shall  suffer 
six  months'  imprisonment.  By  statute  6  &  7  W.  III.  a  17,  if  any  person  buys 
or  sells,  or  knowingly  has  in  his  custody,  any  clippings  or  filings  of  the  com« 
he  shall  forfeit  the  same  and  500/.,  one  moiety  to  the  king  and  the  other  to  the 
informer,  and  be  branded  in  the  cheek  with  the  letter  R  By  statute  8  &  9  TV. 
III.  c.  26,  if  any  person  shall  blanch  or  whiten  copper  for  sale,  (which  makes  it 
resemble  silver,)  or  buy  or  sell,  or  offer  to  sell,  any  malleable  composition  which 
shall  be  heavier  than  silver  and  look,  tonch,  and  wear  like  gold,  but  be  beneath 
the  standard ;  or  if  any  person  shall  receive  or  pay  at  a  less  rate  than  it  im« 
ports  to  be  of  (which  demonstrates  a  consciousness  oi  its  baseness,  and  a  fraudu- 
lent design)  any  counterfeit  or  diminished  milled  money  of  this  kingdom,  not 
being  cut  in  pieces;  (an  operation  which  is  expressly  directed  to  be  performed 
when  any  such  money  sh^  be  produced  in  evidence,  and  which  any  person,  to 
whom  any  gold  or  silver  money  is  tendered,  is  empowered,  by  statutes  9  &  10  W. 
III.  c.  21,  13  Geo.  III.  c.  71,  and  14  Geo.  III.  c.  70,  to  perform  at  his  own 
bazard,  and  the  officers  of  the  exchequer  and  receivers-general  of  the  taxes  are 

(0  2Steft.Ueii.VI.o.ek' 

• 

'  Repealed,  hj  59  Geo.  III.  o.  49,  a.  10,  which  enacts  "  that  it  shall  and  may  be  lawful 
for  any  person  or  persons  to  export  the  gold  or  silver  coin  of  the  realm  to  parts  beyond 
the  seas,  and  also  to  melt  the  ffold  and  silver  coin  of  the  realm,  and  to  manufacture  or 
export',  or  otherwise  dispose  or,  the  cold  or  silver  bullion  produced  thereby ;  and  no 
person  who  shall  export  or  melt  suon  gold  or  silver  coin,  or  who  shall  manufactorey 
export,  or  dispose  of  such  bullion,  shall  be  subject  to  any  restriction,  forfeiture,  pain» 
penalty,  incapacity,  or  disability  whatever  for  or  in  respect  of  such  melting,  manufac- 
turin^,  or  exporting  the  same  respectively ;  any  thing  in  any  act  or  acts  in  force  in  Great 
Britain  or  Ireland  to  the  contrary  thereof  in  any  wise  notwithstanding." — Chitty. 

*  The  importation  of  foreign  bad  coin  is  further  provided  against.  Thus,  by  the  37 
Geo.  III.  c.  126,  s.  2,  ooinins  or  counterfeiting  any  kind  of  coin  not  the  proper  coin  of 
the  realm,  nor  permiUed  to  be  currerU  {id  est,  by  proclamation  under  great  seal)  within  it» 
bat  resembling,  or  made  with  intent  to  resemble  or  look  like,  any  gold  or  silver  coin  of 
any  foreign  state,  &c»f  or  to  pass  as  such  foreign  coin,  is  a  felony  punishable  with  seven 
years'  transportation.  And,  by  the  same  act,  (sect.  6,)  having  in  custody,  without  lawfld 
excuse,  more  than  five  pieces  of  bad  coin,  is  punishable  with  a  forfeiture  of  not  exceed^ 
ing  5^.  nor  less  than  40«.  for  every  piece.  By  section  3,  importing  counterfeit  gold  or 
silver  foreign  coin,  not  current,  with  intent  to  utter,  is  felony,  punishable  with  trans- 
portation for  not  exceeding  seven  years.  Importing  with  an  intent  to  utter  is  a  sufficient 
offence  within  the  act,  (1  East,  P.  G.  176;)  ana,  by  43  Qeo.  III.  c.  139,  s.  3,  counterfeiting 
foreign  coin  not  current  by  proclamation,  but  resembling  copper  or  mixed  metal  ooin  of 
a  foreign  state,  ia  a  misdemeanour,  punishable  for  the  first  offence  by  not  exceeding 
one  year's  imprisonment,  and,  for  the  second,  transportation  for  seven  years.  And  sect, 
tt  inflicts  a  penalty  of  not  exceeding  40«.  nor  less  than  10«.  for  every  such  piece  of  coin  in 
possession  of  a  person  who  shall  have  more  than  five  pieces  in  his  custody  without  law^uik 
excuse.  And,  by  sect.  7,  houses  of  suspected  persons  may  be  searched  by  warrant  for 
HU)h  counterfeit  coin. 

See  also  3  Geo.  lY.  o.  114.«-0hittt. 
Sfl4 
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particularly  required  to  perform;)  all  such  persons  shall  be  guilty  of  felony,  utxd 
may  be  prosecuted  for  the  same  at  any  time  within  three  months  after  the 
offence  committed.^  *But  these  precautions  not  being  found  sufficient  r»iA(> 
to  prevent  the  uttering  of  fklse  or  diminished  money ^  which  was  only  a  ^ 
misdemeanour  at  common  law,  it  is  enacted,  by  statute  15  &  16  Geo.  II.  c  28« 
that  if  any  person  shall  utter  or  tender  in  payment'  any  counterfeit  coiui 
knowing  it  so  to  be,  he  shall  for  the  first  offence  be  imprisoned  six  months,  and 
find  sureties  for  his  good  behaviour  for  six  months  more;  for  the  second 
offence,  shall  be  imprisoned  two  years,  and  find  sureties  for  two  years  longer  j 
and  for  the  third  offence,  shall  oe  guilty  of  felony  without  benefit  of  clergy.* 
Also,  if  a  person  knowingly  tenders  in  payment  any  counterfeit  money,  and 
at  the  same  time  has  more  m  his  custody,  or  shall,  within  ten  days  after,  know« 
ingly  tender  other  false  money,  he  shall  be  deemed  a  common  utterer  of 

*  Selling  base  and  counterfeit  money  at  a  lower  rate  than  its  denomination  imports— 
as  twenty  bad  half-crowns  for  a  guinea — ^is  a  crime  of  great  magnitude,  and  in  populous 
towns  \a  much  practised.  The  offender  in  this  case  b  either  the  coiner  himself,  or  the 
wholesale  dealer  between  the  coiner  and  the  utterer,  who  puts  each  piece  into  circu- 
lation at  its  full  apparent  value.  The  statute  declares  that  the  offender  shall  st^er  dasOh 
at  in  case  of  felony;  but,  not  haying  expressly  taken  away  the  benefit  of  clergy,  for  the 
fint  offence  he  was  subject  only  to  be  burned  in  the  hand,  and  to  suffer  any  imprisonment 
not  exceeding  a  year ;  and,  since  the  19  Geo.  III.  c.  74,  the  burning  in  the  hand  may  be 
chanjced  by  the  court  into  a  fine,  or  whipping  publicly  or  privately,  but  not  more  than 
three  times.  An  offender  of  this  description  must  necessarily  be  so  conversant  with 
eoining  or  coiners  that  public  policy  requires  that  in  the  first  instance  he  should  be  sent 
out  of  the  kingdom. 

It  has  been  determined  that  the  term  miHed  money  does  not  mean  edged  money,  ov 
money  marked  on  the  edges. 

The  word  milled  seems  to  be  superfluous,  and  to  signify  nothing  more  than  coined 
money.    Running's  case,  Leach,  70o. 

In  a  case  where  the  prisoner  had  counted  out  a  quantity  of  bad  money  and  placed  it 
upon  a  table  for  a  person  who  had  agreed  to  buy  it,  but  before  it  was  paid  for,  and  whilst 
it  lay  upon  the  table,  the  prisoner  was  apprehended,  it  was  held  that  he  had  not  paid  U 
or  pui  a  qfy  ao  08  to  he  guilty  of  this  crime.  Wooldridge's  case.  Leach,  251. 

Bui  in  this  case  he  certainly  might  have  been  prosecuted  for  a  misdemeanour;  for 
every  attempt  to  commit  either  a  felony  or  a  misdemeanour  is  a  misdemeanour.  R.  v«, 
Scofield,  Cald.  397. 

The  II.  vs,  Sutton,  2  Stra.  1074,  which  is  the  basis  of  the  cases  R.  vs.  Soofield  and  B.  «&• 
Higffins,  2  East,  5,  is  i>recisely  in  point  upon  this  subject.  A  man  was  convicted  of  a 
misdemeanour  for  having  in  his  possession  two  iron  stamps,  with  intent  to  impress  the 
sceptres  on  sixpences.  The  court,  after  hearing  two  arguments,  declared  "  the  intent  is 
ihe  offence,  and  the  having  in  his  custody  is  an  act  that  is  the  evidence  of  that  intent." 

This  case  is  more  fiilly  reported  in  Oases  in  the  2hne  qf  Lord  Hardwicke,  370;  and  theie 
it  appears  that  one  count  was  for  having  in  his  custody  a  counterfeit  half-guinea,  with 
intent  U>  utter  it.  The  court  take  no  notice  of  that  count  in  their  judgment ;  but  in  the 
argument  four  indictments  are  cited,  for  unlawfully  procuring  fftlse  money  with  intent 
to  utter  it,  and  with  intent  to  defraud  the  people  of  England. 

The  words  in  the  statute  15  &  16  Geo.  II.  are,  '' shall  utter,  or  tender  in  payment;" 
and  it  has  been  decided  that  the  words  **in  payment"  refer  to  the  word  "tender^'  only;  so 
that  to  tender  in  payment  is  one  offence,  and  to  utter  is  another ;  and  a  man  was  con^ 
vioted  of  uUering  who  having  received  a  eood  shilling  immediately  changed  it  and  gave 
back  a  bad  one,  insisting  it  was  the  one  he  received.    Frank's  case.  Leach,  736. 

If  a  man  is  prosecuted  for  having  uttered  or  tendered  in  pajrment  any  false  money» 
and  for  having  done  the  same  within  ten  days  afterwards,  these  two  acts  must  be  charged 
in  one  count.    Tandy's  case,  Leach,  970. 

But  it  is  not  necessary  to  aver  in  such  count  that  the  defendant  was  a  common  utterer 
of  false  money.    Smith's  case,  ib.  1001. — Christian. 

*  It  is  now  settled  that  the  mere  act  of  having  counterfeit  silver  in  possession,  with  «a 
intent  to  utter  it  as  good,  is  no  offence,  for  there  is  no  criminal  act  dbne,  (Russ.  &  R.  C.  C 
184,  288;)  but  procuring  base  coin,  with  intent  to  utter  it  as  ^ood,  is  a  misdemeanoori 
and  having  a  large  quantity  of  such  coin  is  evidence  of  havmg  procured  it  with  su<^ 
intent,  unless  there  are  other  circumstances  to  induce  a  suspicion  that  the  defendant  was 
the  maker.    Russ.  &  R.  C.  C.  308. — Chittv. 

*  By  the  3  Geo.  IV.  c.  114,  the  prisoner  may  be  sentenced  to  hard  labour.  The  rewa^l 
given  by  the  15  Geo.  II.  c.  7  is  taken  away  by  58  Geo,  III.  o.  70.— Ghittt. 
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eounteifeit  money,  and  shall  for  the  first  offence  be  imprisoned  one  year,  and 
find  sureties  for  his  good  behayiour  for  two  3^ars  longer  >  and  for  the  second 
be  guilty  of  felony  without  benefit  of  clergy.  By  the  sane  statute,  it  is  also 
enacted,  that  if  any  person  counterfeits  the  copper  coin  he  shall  suftbr  two 
years'  imprisonment,  and  find  sureties  for  two  years  more.  B^  statute  11  Geo. 
in.  c.  40,  persons  counterfeiting  copper  half-pence  or  farthings,  with  their 
abettors,  or  buying,  selling,  receiving,  or  putting  off  any  counterfeit  copper 
money  (not  being  cut  in  pieces  or  melted  down)  at  a  less  yalue  than  it  imports 
to  be  of,  shall  be  guilty  of  single  felony."  And  by  a  temporary  statute,  (14 
Geo.  III.  c.  42,)  if  any  quantity  of  money,  exceeding  the  sum  of  five  pounds, 
being  or  purporting  to  be  the  silver  coin  of  this  reiQm,  but  below  the  standard 
of  the  mmt  m  weight  or  fineness,  shall  be  imported  into  Great  Britain  or  Ire- 
laud,  the  same  shall  be  forfeited  in  equal  moieties  to  the  crown  and  prosecutor.* 
Thus  much  for  offences  relating  to  the  coin,  as  well  misdemeanours  as  felonies^ 
which  I  thought  it  most  convenient  to  consider  in  one  and  the  same  view. 

2.  Felonies  against  the  king's  c(mncil(8)  are  these :  First,  by  statute  3  Hen. 
YU.  c.  14,  if  any  sworn  servant  of  the  king's  household  conspires  or  confede- 
♦101 1    ^**'®^  to  kill  any  lord  of  this  *realm,  or  other  person,  sworn  of  the  king's 

J  council,  he  shaJl  be  guilty  of  felony.  Secondly,  oy  statute  9  Anne,  c.  16,  to 
assault,  strike,  wound,  or  attempt  to  kill  any  privy  counsellor  in  the  execution 
of  his  office  is  made  felony  without  benefit  of  cler^."* 

3.  Felonies  in  serving  foreign  states^  which  service  is  generally  inconsistent  with 
allegiance  to  one's  natural  prince,  are  restrained  and  punished  by  statute  3  Jac.  I 
c.  4,  which  makes  it  felony  for  any  person  whatever  to  go  out  of  the  realm,  to 
serve  any  foreign  prince,  without  having  first  taken  the  oath  of  allegiance  be- 
fore his  departure.  And  it  is  felony  also  for  any  gentleman,  or  person  of  higher 
degree,  or  who  hath  borne  any  office  in  the  army,  to  go  out  of  the  realm  to 
serve  such  foreign  prince  or  state,  without  previously  entering  into  a  bond,  with 
two  sureties,  not  to  be  reconciled  to  the  see  of  Bome,  or  enter  into  any  conffpi- 
v^^y  against  his  natural  sovereign.  And  further,  by  statute  9  Geo.  II.  c.  80, 
enforced  by  statute  29  Geo.  II.  c.  17,  if  any  subject  of  Great  Britain  shall  enlist 
himself,  or  if  any  person  shall  procure  him  to  be  enlisted,  in  any  forei^  servicey 
or  detain  or  emba^  him  for  that  purpose,  without  license  under  the  king's  sign- 
manual,  he  shall  be  guilty  of  felony  without  benefit  of  clergy ;  but  if  the  person 
BO  enlisted  or  enticed  shall  discover  his  seducer  within  fifteen  days,  so  as  he  may 
be  apprehended  and  convicted  of  the  same,  he  shall  be  indemnified.    By  statute 

(•)  See  book  i.  page  884. 

*  The  15  k  16  Geo.  II.  o.  28  and  the  11  Geo.  III.  c.  40  specify  half-penee  and  fcaikmgt 
only ;  but,  other  pieces  of  copper  money  having  been  since  coined,  the  provisions  of  those 
statutes,  by  the  37  G^.  III.  c.  126,  are  extended  to  all  other  pieces  of  copper  money 
which  are  ordered  to  be  current  by  the  king's  proclamation.  A  remarkable  error  is 
nukde  in  two  difierent  pages  of  Mr.  East's  publication  upon  criminal  law,  which  states 
the  punishment  for  coining  copper  money,  and  for  selling  counterfeit  money  for  less 
than  its  denomination  imports  to  be,  only  burning  in  the  hand  and  imprisonment  not 
exceeding  a  year.  1  East.  JP.  C.  162,  181.  But  the  punishment  before  the  19  Geo.  III.  in 
all  cases  of  relony  which  had  the  benefit  of  clergy  was  burning  in  the  hand,  and  im« 
prisonment  for  any  time,  at  the  discretion  of  the  judge,  not  more  than  for  one  year, 
under  the  18  Eliz.  c.  7,  s.  3.  By  the  19  Geo.  III.  c.  74,  burning  in  the  hand  mav  be 
changed  at  the  discretion  of  the  judge  into  a  fine,  or  whipping  not  more  than  three 
iimes.    See  p.  372,  jEio«t.— Christian. 

*  This  statute,  by  the  39  Geo.  III.  c.  74,  is  revived  and  made  perpetual. — Cheistiak. 
But  these  statutes  are  all  repealed  by  two  recent  statutes,  (2  W.  IV.  c.  34  and  1  Vict^ 

e.  90,)  by  which  the  law  relating  to  the  offence  of  coining  is  now  declared  and  regulated. 

•-6T1WART. 

^  This  latter  statute  was  enacted  in  consequence  of  Mr.  Harley,  the  Secretary  of  State 
being  stabbed  by  Anthony  Guiscard,  a  French  marquis,  while  under  examination  before 
the  privy  council.    See  an  account  of  this  in  one  of  the  Examiners,  by  Dean  Swift. — 
Abchbold. 

By  Stat.  9  Geo.  IV.  o.  31,  these  statutes  are  repealed ;  and  (s.  11)  all  attempts  to  kill 
are  made  capital  offences,  without  any  distinction  as  to  the  rank  of  the  party,  with  the 
sisoeption  of  the  king  and  the  royal  family. — Stswakt. 
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29  Geo.  n.  c.  17,  it  is  moreover  enacted  that  to  serve  nnder  the  French  king  aB 
a  military  officer  shall  be  felony  without  benefit  of  cleigy ;  and  to  enter  mto 
the  Scotch  brigade  in  the  Dutch  service,  without  previously  taking  the  oaths  of 
allegiance  and  abjuration,  shall  be  a  forfeiture  of  500Z." 

4.  Felony  by  embezzling  or  destroying  the  king's  armour  or  warlike  stores  is, 
in  the  first  place,  so  declared  to  be  by  statute  31  Eliz.  c.  4,  which  enacts  that  if 
any  person  navin^  the  charge  or  custody  of  the  king's  armour,  ordnance,  am- 
munition, or  habiliments  of  war,  or  of  any  victual,  provided  for  victualling  the 
king's  soldiers  or  mariners,  shall,  either  for  gain,  or  to  impede  his  majesty's 
service,  embezzle  the  same  Ho  the  value  of  twenty  shillings,  such  offence  ^  ^^  ^a 
shall  be  felony.    And  the  statute  22  Car.  II.  c.  5  takes  away  the  benefit    ^ 

of  clergy  from  this  offence,"  and  from  stealing  the  king's  naval  stores  to  the 
value  of  twenty  shillings;  with  a  power  for  the  judge,  afler  sentence,  to  trans- 
port the  offender  for  seven  years.  Other  inferior  embezzlements  and  misde- 
meanours that  fall  under  this  denomination  are  punished,  by  statutes  9  &  10  W. 
III.  c.  41, 1  Geo.  I.  c.  26,  9  Geo.  I.  c.  8,  and  17  Geo.  II.  c.  40,  with  fine,  corporal 
punishment,  and  imprisonment."  And,  by  statute  12  G«o.  III.  e.  24,  to  set  on 
nre,  burn,  or  destroy  any  of  his  majesty's  ships  of  war,  whether  built,  building, 
or  repairing;  or  any  of  the  king's  arsenals,  magazines,  dock-yards,  rope-yards, 
or  victualling-offices,  or  materials  thereunto  belonging;  or  military,  naval,  or 
victualling  stores,  or  ammunition ;  or  causing,  aiding,  procuring,  abetting,  or 
assisting  in  such  offence,  shall  be  felony  without  benefit  of  clergy. 

5.  Desertion  from  the  king's  armies  in  time  of  war,  whether  by  land  or  sea, 
in  England,  or  in  parts  beyond  the  sea,  is,  by  the  standing  laws  of  the  land, 
(exclusive  of  the  annual  acts  of  parliament  to  punish  mutiny  and  desertion,) 
and  particularly  bv  statute  18  Hen.  YI.  c.  19,  and  5  Eliz.  o.  5,  made  felony,  but 
not  without  benent  of  clergy.  But,  by  the  statute  2  &  8  Edw.  VI.  c.  2,  clergy 
is  taken  away  from  such  desertera,  and  the  offence  is  made  triable  by  the  justices 
of  every  shire.  The  same  statutes  punish  other  inferior  military  offences  with 
fines,  imprisonment,  and  other  penafties.^^ 

u  These  statutes  of  9  Geo.  II.  and  29  Geo.  II.  are  repealed  by  the  59  Geo.  III.  c.  69, 
which  re-enacts  and  adds  to  their  provisions ;  and  by  it  the  entering  into,  or  agreeing  to 
enter  into,  the  aid  of  a  foreign  prince  or  people,  &c.  in  any  warlike  capacity  whatever, 
or  ffoing  abroad  with  that  intent,  or  attempting  to  get  others  to  do  so,  is  a  misdemeanour, 
and  punishable  by  fine  or  imprisonment,  or  both ;  and  a  penalty  of  50/.  is  imposed  on 
masters  of  ships  and  owners  for  assisting  in  the  offence.  There  are  further  provisions 
^r  preventing  the  offence. — Chittt. 

"This  provision  of  the  statute  22  Gar.  II.  c.  5,  which  takes  away  the  benefit  of  the 
clergy,  is  repealed  by  the  5  Geo.  IV.  c.  53 ;  and  offenders  may  be  transported  for  life,  or 
for  not  less  than  seven  years,  or  imprisoned,  with  or  without  hard  labour,  for  not  exoeed- 
ing  seven  years. — Chittt. 

^  B}  the  39  &  40  Geo.  III.  o.  89,  s.  1,  persons,  other  than  contractors,  receiving  oi 
having  stores  of  war  in  their  possession,  may  be  transported  for  fourteen  years ;  and,  by 
sect.  2,  persons  convicted  of  offences  against  the  9  &  10  W.  III.  may,  in  addition  to  the 
punishment  thereby  to  be  infiicted,  be  punished  with  whipping  and  imprisonment,  or 
either ;  but  the  penalty  may  be  mitigatea.  —Chittt. 

^  To  this  class  of  felonies  injurious  to  the  kin^^s  prerogative  may  be  added  two  feloniej 
lately  created  by  the  legislature,  who  thought  it  expement  to  repress  the  attempts  of 
mischievous  and  disaffected  persons  by  transportation  or  capital  punishment.  The  37 
Geo.  III.  c.  70  (revived  and  made  perpetual  by  the  57  Geo.  ill.  c.  7)  enacts  that  if  any 
person  shall  maliciously  and  advisedly  endeavour  to  sedtiee  any  person  serving  in  Jtier 
majesty's  service  by  sea  or  land  from  his  duty  and  allegiance,  or  to  incite  any  person  to 
commit  any  act  of  mutiny  or  mutinous  practice,  he  shall  be  guilty  of  felony,  and  shall 
suffer  death  without  benefit  of  clergy.  Tne  crime,  wherever  committed,  may  be  tried  in 
any  county.  A  sailor  in  a  sick-hoepital,  where  he  had  been  for  thirty  days,  and  there- 
fore not  entitled  to  pay,  nor  liable  for  what  he  then  does  to  a  oouiirmartial,  is  a  person 
serving  in  the  kin^  s  forces  by  sea,  within  the  37  Geo.  III.,  so  as  to  make  the  seaucing 
him  an  offence  withm  that  act.    Russ.  A  R.  C.  C.  76. — Christian. 
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CHAPTER  Vlil. 

OP  PR-fiMUNIRK 

*1081  ^"^  TOiBD  species  of  oifence  more  immediatelj  affecting  tiie  king  and 
^  his  government,  though  not  subject  to  capital  punishment,  is  that  of 
^ofmunire,  so  called  from  the  words  of  the  writ  preparatory  to  the  prosecution 
thereof :  " pr(emunire(a)  facias  A,  B"  cause  A.  B.  to  be  foiewarned  that  he  appear 
before  us  to  answer  the  contempt  wherewith  he  stands  charged :  which  con- 
tempt is  particularly  recited  in  the  preamble  to  the  writ.(&)'  It  took  its  original 
from  the  exorbitant  power  claimed- and  exercised  in  England  by  the  pope, 
which,  even  in  thi  days  of  blind  zeal,  was  too  heavy  for  our  ancestors  to  Dear 
It  may  justly  be  observed  that  religious  principles,  which  (when  genuine  and 
pure)  have  an  evident  tendency  to  make  their  professors  better  citizens  as  w^ 
as  better  men,  have  (when  perverted  and  erroneous)  been  usually  subversive  of 
civil  government,  and  been  made  both  the  cloak  and  the  instrument  of  every 
pernicious  design  that  can  be  harboured  in  the  heart  of  man.  The  unbounded 
authority  that  was  exercised  by  the  Druids  in  the  west,  under  the  influence  of 
pagan  superstition,  and  the  terrible  ravages  committed  by  the  Saracens  in  the 
east,  to  propagate  the  religion  of  Mahomet,  both  witness  to  the  truth  of  that 
antient  universal  observation,  that,  in  all  ages  and  in  all  countries,  civil  and 
ecclesiastical  tyranny  are  mutually  productive  of  each  other.  It  is,  therefore, 
the  glory  of  the/church  of  England  that  she  inculcates  due  obedience  to  lawfhl 
*1041  ^^^^^^^'  ^^^  ^^^^  been  (as  hw  prelates,  on  *a  trying  occasion,  once 
-■  expressed  it)ro)  in  her  principles  and  practice  ever  most  unquestionably 
loyal.  The  clergy  oi  ner  persuasion,  holy  in  their  doctrines  and  unblemii^ed 
in  their  lives  and  conversation,  are  also  moderate  in  their  ambition,  and  enter- 
tain just  notions  of  the  ties  of  society  and  the  rights  of  civil  government.  As 
in  matters  of  &ith  and  morality  thev  acknowledge  no  wide  but  the  Scriptures, 
so,  in  matters  of  external  polity  and  of  private  ri^ht,  they  derive  all  tiieir  title 
from  the  civil  magistrate;  they  look  up  to  the  kmg  as  their  head,  to  the  par- 
liament as  their  lawgiver,  and  pride  themselves  in  nothing  more  justly  than  in 
being  true  members  of  the  church,  emphaticallv  by  law  established.  Whereas 
ihe  notions  of  ecclesiastical  liberty,  in  those  who  differ  from  them,  as  well  in 
one  extreme  as  the  other,  (for  I  here  only  speak  of  extremes,)  are  equally  and 
totally  destructive  of  those  ties  and  obligations  by  which  all  society  is  kept  to- 
gether ;  equally  encroaching  on  those  rights  which  reason  and  the  original  con* 
tract  of  every  free  state  in  the  universe  have  vested  in  the  sovereign  power; 
and  equally  aiming  at  a  distinct  independent  supremacy  of  their  own,  where 
spiritual  men  and  spiritual  causes  are  concerned.  The  dreadful  effects  of  such 
a  religious  bigotry,  when  actuated  by  erroneous  principles,  even  of  the  Protest- 
ant kind,  are  sufficiently  evident  from  the  historv  of  the  anabaptists  in  Ger- 
many, the  covenanters  in  Scotland,  and  that  deluge  of  sectaries  in  England 
who  murdered  their  sovereign,  overturned  the  church  and  monarchy,  snook 
every  pillar  of  law,  justice,  and  private  property,  and  most  devoutly  established 
a  kingdom  of  the  saints  in  their  stead.  But  these  horrid  devastations,  the 
effects  of  mere  madness,  or  of  zeal  that  was  nearly  allied  to  it,  though  violent  and 
tumultuous,  were  bat  of  a  short  duration.  Whereas  the  progress  of  the  papal 
policy,  long  actuated  by  the  steady  counsels  of  successive  pontiffs,  took  deeper 
root,  and  was  at  length  in  some  places  with  difficulty,  in  others  never  yet,  extir- 
pated. For  this  we  might  call  to  witness  the  black  intri^es  of  tibe  Jesuits,  so 
lately  triumphant  over  Christendom,  but  now  universiU^  abandoned  by  even 

OAbartwromwordfor  oramoiMri.!  (•)  AddreM  to  JamM  IL 168T 

(»)  Old  Nat.  Brer.  101,  edit.  1684. 

^  PrtBimmio,  in  law-Latin,  in  used  in  all  its  tenses  and  participles  for  pnanoneo  or  eib 
Duoange  Glo6«  — Ohristiak. 
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the  Boman  Catholic  powers;  but  the  sabject  of  oar  present  ^chapter  r^uiAc 
rather  leads  us  to  consider  the  vast  strides  which  were  formerly  made  in  *- 
this  kingdom  by  the  popish  clergy;  how  nearly  they  arrived  to  effecting  their 
grand  desisn;  some  few  of  the  means  they  made  use  of  for  establishing  their 
plan;  and  how  almost  all  of  them  have  been  defeated  or  converted  to  better 
purposes  by  thie  rigour  of  our  free  constitution  and  the  wisdom  of  suoceesive 
parliaments. 

The  antient  British  church,  by  whomsoever  planted,  was  a  stranger  to  the 
bishop  of  Borne  and  all  his  pretended  authority.  But,  the  pagan  Saxon  in- 
vaders having  driven  the  professors  of  Christianity  to  the  remotest  comers  of 
our  island,  their  own  conversion  was  afterwards  effected  by  Augustin  the  monk, 
and  other  missionaries  from  the  court  of  Bome.  This  naturally  introduced 
some  few  of  the  papal  corruptions  in  point  of  faith  and  doctrine ;  but  we  read 
of  no  civil  authority  claimed  by  the  pope  in  these  kingdoms  till  the  era  of  the 
Norman  conquest,  when  the  then  reigning  pontiff  having  favoured  duke  William 
in  his  projected  invasion  by  blessing  his  host  and  consecrating  his  banners,  he 
took  that  opportunity  also  of  establishing  his  spiritual  encroacmments,  and  was 
even  permitted  so  to  do  by  the  policy  of  the  conqueror,  in  order  more  effeo> 
tually  to  humble  the  Saxon  clergy  and  aggrandize  his  Norman  prelates;  prelates 
who,  being  bred  abroad  in  the  doctrine  and  practice  of  slavery,  had  contracted 
a  reverence  and  regard  for  it,  and  took  a  pleasure  in  riveting  the  chains  of  a 
iVee-bom  people. 

The  most  stable  fbundation  of  legal  and  rational  government  is  a  due  subordi« 
nation  of  rank  and  a  gradual  scale  of  authority;  and  tyranny  also  itself  is  most 
surely  supported  by  a  regular  increase  of  despotism,  rising  from  the  slave  to 
the  sultan;  with  this  difference,  however,  that  the  measure  of  obedience  in  the 
one  is  grounded  on  the  principles  of  society,  and  is  extended  no  thrther  than 
teason  and  necessity  will  waiTant;  in  the  other  it  is  limited  only  by  absolute 
will  and  pleasure,  without  permitting  the  inferior  to  examine  the  title  upon 
which  it  is  founded.  More  effectually,  therefore,  to  enslave  the  consciences  and 
minds  of  the  people,  the  Bomish  ^clergy  themselves  paid  the  most  im-  r^^i  aa 
plicit  obedience  to  their  own  superiors  or  prelates;  and  they,  in  their  ^ 
turns,  were  as  blindly  devoted  to  the  will  of  the  sovereign  pontiff,  whose  de* 
cisions  they  held  to  be  infallible,  and  his  authority  coextensive  with  the  Chris- 
tian world.  Hence  his  legates  a  latere  were  introduced  into  every  kingdom  of 
Europe;  his  buUes  and  decretal  epistles  became  the  rule  both  of  faith  and  disoi* 

Sline;  his  judgment  was  the  final  resort  in  all  cases  of  doubt  or  difficulty;  his 
ecrees  were  enforced  by  anathemas  and  spiritual  censures;  he  dethroned  even 
kings  that  were  refractory,  and  denied  to  whole  kingdoms  (when  undutiiul)  the 
exercise  of  Christian  ordinances  and  the  benefits  of  the  gospel  of  God. 

But,  though  the  being  spiritual  head  of  the  church  was  a  tning  of  great  sound, 
fuid  of  greater  authority,  among  men  of  conscience  and  piety,  yet  the  court  of 
Bome  was  ftilly  apprized  that  (among  the  bulk  of  mankmd)  power  cannot  be 
maintained  without  property;  and  therefore  its  attention  began  verj  early  to 
be  riveted  upon  every  method  that  promised  pecuniary  advantage.  Tho  doc- 
trine of  purgatorr  was  introduced,  and  with  it  the  purchase  of  masses  to  redeem 
the  souls  of  the  deceased.  New-fangled  offences  were  created,  and  indulgences 
were  sold  to  the  wealthy  for  liberty  to  sin  without  danger.  The  canon  law 
took  cognizance  of  crimes,  enjoined  penance  pro  salute  animaSy  and  commuted 
that  penance  for  money.  Non-residence  and  pluralities  among  the  clergy,  and 
marriages  among  the  laity  related  within  the  seventh  degree,  were  strictly  pro- 
hibited by  canon ;  but  dispensations  were  seldom  denicMl  to  those  who  coul.d 
afford  to  buy  them.  In  snort,  all  the  wealth  of  Christendom  was  gradually 
drained  by  a  thousand  channels  into  the  coffers  of  the  holy  see. 

The  establishment  also  of  the  feodal  system  in  most  of  the  governments  of 
Burope,  whereby  the  lands  of  all  private  proprietors  were  declared  to  be  holden 
of  the  prince,  gave  a  hint  to  the  court  of  Kome  for  usurping  a  similar  authority 
over  all  the  preferments  of  the  church,  which  began  first  in  It«ly,  and  gradu 
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*1071  ^^7.  spread  itself  to  England.  The  pope  became  a  '^eodal  lord,  and  all 
-■  ordinary  patrons  were  to  hold  their  right  of  patronage  under  this  uni- 
versal superior.  Estates  held  by  feodal  tenure,  being  originally  gratuitous  do 
nations,  were  at  that  time  denominated  benefida;  their  very  name,  as  well  as 
constitution,  was  borrowed,  and  the  care  of  the  souls  of  a  parish  thence  came 
to  be  denominated  a  benefice.  Lav  fees  were  conferred  by  investiture  or  delivery 
of  corporal  possession ;  and  spiritual  benefices,  which  at  first  were  universally 
donative,  now  received  in  like  manner  a  spiritual  investiture  bv  institution  from 
the  bishop,  and  induction  under  his  authority.  As  lands  escheated  to  the  lord 
in  defect  of  a  legal  tenant,  so  benefices  la{>sed  to  the  bishop,  upon  non-presenta- 
tion by  the  patron,  in  the  nature  of  a  spiritual  escheat.  The  annual  tenths  col- 
lected from  the  clergy  were  equivalent  to  the  feodal  render,  or  rent  reserved 
upon  a  ^rant;  the  oath  of  canonical  obedience  was  copied  from  the  oath  of  fealty 
required  from  the  vassal  by  his  superior;  and  the  primer  seisins  of  our  military 
tenures,  whereby  the  first  profits  of  an  heir's  estate  were  cruelly  eztorted  by 
his  lord,  ^ave  birth  to  as  cruel  an  exaction  of  first-fruits  from  the  beneficed 
clergy.  And  the  occasional  aids  and  talliages  levied  by  the  prince  on  his  vas* 
sals  gave  a  handle  to  the  pope  to  levy,  by  the  means  of  his  legates  a  latere, 
'  Peter-pence  and  other  taxations. 

At  length  the  holy  father  went  a  step  beyond  any  example  of  either  emperor 
or  feodal  lord.  He  reserved  to  himself  by  his  own  apostolical  authority ,(^)  the 
presentation  to  all  benefices  which  became  vacant  while  the  incumbent  was  at* 
tending  the  court  of  Home  upon  any  occasion,  or  on  his  journey  thither  or  back 
aeain  ]  and  moreover  such  also  as  became  vacant  by  his  promotion  to  a  bishop- 
ric or  abbey:  ^^etiamsi  ad  ilia  personce  constieverint  et  debuerint  per  electionem  aui 
quemvis  alium  modum  assumi"  And  this  last,  the  canonists  declared,  was  no 
detriment  at  all  to  the  patron,  being  only  like  the  change  of  a  life  in  a  feodal 
estate  by  the  lord.  Dispensations  to  avoid  these  vacancies  be^at  the  doctrine 
of  commendams;  and  pa^al  provisions  were  the  previous  nomination  to  such 
*1081  ^^^^^^^^9  ^y  ^  ^^^^  of  anticipation,  before  they  ^became  actually  void, 
•1  though  afterwards  indiscriminately  applied  to  any  rieht  of  patronage 
exerted  or  usurped  by  the  pope.  In  consequence  of  which,  the  oest  livings  were 
filled  by  Italian  and  other  foreign  clergy,  equally  unskilled  in  and  adverse  to 
the  laws  and  constitution  of  England.  The  very  nomination  to  bishoprics, 
that  antient  prerogative  of  the  crown,  was  wrested  from  king  Henry  the  t'irst, 
and  aflerwaras  from  his  successor,  king  John,  and  seemingly,  indeed,  conferred 
on  the  chapters  belon^ng  to  each  see ;  but,  b^  means  of  the  frequent  appeals 
to  Bome,  through  the  intricacy  of  the  laws  which  regulated  canonical  elections, 
was  eventually  vested  in  the  pope.  And,  to  sum  up  this  head  with  a  transac- 
tion most  unparalleled  and  astonishing  in  its  kind,  pope  Innocent  III.  had  at 
length  the  effrontery  to  demand,  and  king  John  had  the  meanness  to  consent  to, 
a  resignation  of  his  crown  to  the  pope,  whereby  England  was  to  become  for- 
ever St.  Peter's  patrimony;  and  the  dastardly  monarch  reaccepted  his  sceptre 
frt>m  the  hands  of  the  papal  legate,  to  hold  as  the  vassal  of  the  holy  see  at  the 
annual  rent  of  a  thousand  marks. 

Another  engine  set  on  foot,  or  at  least  greatly  improved,  by  the  court  of 
Bome,  was  a  master-piece  of  papal  policy,  i^ot  content  with  the  ample  pro- 
vision of  tithes  which  the  law  of  the  land  had  given  to  the  parochial  clergy, 
they  endeavored  to  grasp  at  the  lands  and  inheritances  of  the  kingdom,  and 
(had  not  the  legislature  withstood  them)  would  by  this  time  have  probably 
been  masters  of  every  foot  of  ground  in  the  kingdom.  To  this  end  they  intro- 
duced the  monks  of  the  Benedictine  and  other  rules,  men  of  sour  and  austere 
religion,  separated  from  the  world  and  its  concerns  by  a  vow  of  perpetual  celi- 
bacy, yet  mscinating  the  minds  of  the  people  by  pretences  to  extraordinary 
sanctitv,  while  all  their  aim  was  to  aggranduse  the  power  and  extend  the  influ- 
ence of  their  grand  superior,  the  pope.  And  as,  in  those  times  of  civil  tumult^ 
fl^roat  rapines  and  violence  were  daily  committed  by  overgrown  lords  and  their 
adherents,  they  were  taught  to  beheve  that  founding  a  monastery  a  little  be- 
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fore  their  death  would  atone  for  a  life  of  incontinence,  disorder,  and  bloodshed. 
Hence  innamerable  abbeys  and  religious  houses  were  built  within  a  r^-i/yQ 
♦century  after  the  conquest,  and  endowed  not  only  with  the  tithes  of  *- 
parishes  which  were  ravished  from  the  secular  clergy,  but  also  with  lands,  ma- 
nors, lordships,  and  extensive  baronies.  And  the  doctrine  inculcated  was,  that 
whatever  was  so  given  to,  or  purchased  by,  the  monks  and  friars,  was  conse- 
crated to  God  himself;  and  that  to  alienate  or  take  it  away  was  no  less  than 
the  sin  of  sacrilege. 

I  might  here  have  enlarged  upon  other  contrivances,  which  will  occur  to  the 
recollection  of  the  reader,  set  on  fbot  by  the  court  of  Rome  for  effecting  an  en 
tire  exemption  of  its  clergy  from  any  intercourse  with  the  civil  magistrate 
such  as  the  separation  of  the  ecclesiastical  court  from  the  temporal ;  the  ap- 
pointment of  its  judges  by  merely  spiritual  authority,  without  any  interposition 
from  the  crown ;  the  exclusive  jurisdiction  it  claimed  over  all  ecclesiastical  per- 
sons and  causes ;  and  the  privilegium  clericalCy  or  benefit  of  clergy,  which  de- 
livered all  clerks  from  any  trial  or  punishment  except  before  their  own  tribunal 
But  the  history  and  progress  of  ecclesiastical  courts,(e)  as  well  as  of  purchases 
in  mortmain,(/)  have  already  been  fully  discussed  in  the  preceding  book;  and 
we  shall  have  an  opportunity  of  examining  at  large  the  nature  of  the  privilegium 
dericale  in  the  progress  of  the  present  one.  And  therefore  I  shall  only  observe 
at  present,  that  notwithstanding  this  plan  of  pontifical  power  was  so  deeply  laid, 
and  so  iudefatigably  pursued  by  the  unwearied  politics  of  the  court  of  Ilome 
through  a  long  succession  of  ages;  notwithstanding  it  was  polished  and  im- 
provea  by  the  united  endeavours  of  a  body  of  men  who  engrossed  all  the  leam« 
ing  of  Europe  for  centuries  together ;  notwithstanding  it  was  firmly  and  reso- 
Htely  executed  by  persons  the  best  calculated  for  establishing  tyranny  and 
despotism,  bein^  fired  with  a  bigoted  enthusiasm,  (which  prevailed  not  only 
amon^  the  weal  and  simple,  but  even  among  those  of  the  best  natural  and  ac* 
quired  endowments,)  unconnected  with  their  fellow-subjects,  and  totally  indiffer- 
ent  to  what  might  befall  that  posterity  to  which  they  bore  no  endearing  relation : 
yet  it  vanished  into  *nothing  when  the  eyes  of  the  people  were  a  little  r*-i-iA 
enlightened,  and  they  set  themselves  with  vigour  to  oppose  it.  So  vain  1- 
and  ridiculous  is  the  attempt  to  live  in  society  without  acknowledging  the  obli< 
gations  which  it  lays  us  under,  and  to  afiect  an  entire  independence  of  that  civU 
state  which  protects  us  in  all  our  rights,  and  gives  us  every  other  liberty,  that 
only  excepted  of  despising  the  laws  of  the  community. 

Having  thus  in  some  degree  endeavoured  to  trace  out  the  original  and  subse- 
quent progress  of  the  papal  usurpations  in  England,  let  us  now  return  to  the 
statutes  of  prcemunire,  which  were  framed  to  encounter  this  overgrown  yet  in- 
creasing evil.  King  Edward  I.,  a  wise  and  magnanimous  prince,  set  himself  in 
earnest  to  shake  off  this  servile  yoke.(^)  He  would  not  suffer  his  bishops  to 
attend  a  general  council  till  they  had  sworn  not  to  receive  the  papal  benedic- 
tion. He  made  light  of  all  papal  buUes  and  processes;  attacking  Scotland  in  de> 
fiance  of  one,  and  seizing  the  temporalities  of  his  clergy,  who,  under  pretenco 
of  another,  refused  to  pay  a  tax  imposed  by  parliament.  He  strengthened  the 
statutes  of  mortmain,  thereby  closing  the  great  gulf  in  which  all  the  lands  of 
the  kingdom  were  in  danger  of  being  swallowed.  And,  one  of  his  subjects  hav- 
ing obtained  a  bulle  of  excommunication  against  another,  he  ordered  him  to  be 
executed  as  a  traitor,  according  to  the  antient  law.(A)  And  in  the  thirty-fifth 
year  of  his  reign  was  made  the  first  statute  against  papal  provisions,  being,  ac- 
cording to  Sir  Edward  Coke,(i)  the  foundation  of  all  the  subsequent  statutes  of 
prcanunire,  which  we  rank  as  an  offence  immediately  against  the  king,  because 
every  encouragement  of  the  papal  power  is  a  diminution  of  the  authority  of  the 
crown. 

In  the  weak  reign  of  Edward  the  Second  the  pope  i^in  endeavoured  to  e^ 
croach,  but  the  parliament  manfully  withstood  him ;  and  it  was  one  of  the  prin 
eipal  articles  charged  against  that  unhappy  prince,  that  he  had  given  allowance 
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to  the  buUes  of  the  see  of  Borne.  But  Edward  the  Third  was  of  a  temper  ex- 
^m ..  tremely  different:  and,  to  remedy  these  ^inconveniences  first  by  gentle 
^  means^  he  and  his  nobility  wrote  an  expostulation  to  the  pope;  but  receiv- 
ing a  menacing  and  contemptuous  answer,  withal  acquainting  him  that  the  empe- 
ror, (who  a  few  years  before,  at  the  diet  of  Nuremberg,  a.d.  1323,  had  established 
a  law  against  provi8ions,)(/:)  and  also  the  king  of  France,  had  lately  submitted 
to  the  holy  see,  the  king  replied  that  if  both  the  emperor  and  the  French  king 
should  take  the  pope's  part,  no  was  ready  to  give  battle  to  them  both  in  defence 
of  the  liberties  or  the  crown.  Hereupon  more  sharp  and  penal  laws  were  devised 
against  prov]8ors,(Z)  which  enact,  severally,  that  the  court  of  Eome  shall  not 
present  or  collate  to  any  bishopric  or  living  in  England;  and  that  \9n0ever  dis- 
turbs any  patron  in  the  presentation  to  a  living  by  virtue  of  a  papal  provision, 
such'  provisor  shall  pay  fine  and  ransom  to  the  king  at  his  will,  and  be  im- 
prisoned till  he  renounces  such  provision ;  and  the  same  punishment  is  inflicted 
on  such  as  cite  the  king,  or  any  of  his  subjects,  to  answer  in  the  court  of  Eome. 
And  when  the  holy  see  resented  these  proceeding,  and  pope  Urban  Y.  attempted 
to  revive  the  vassalage  and  annual  rent  to  which  king  John  had  subjected  his 
kingdom,  it  was  unanimously  agreed  by  all  the  estates  of  the  realm,  in  parlia- 
ment assembled,  40  Edw.  III.,  that  king  John's  donation  was  null  and  void, 
being  without  the  concurrence  of  parliament,  and  contrary  to  his  coronation- 
oath  :  and  all  the  temporal  nobility  and  commons  engaged,  that  if  the  pope 
should  endeavour  by  process  or  otherwise  to  maintain  these  usurpations,  they 
would  resist  and  withstand  him  with  all  their  power.(m) 

In  the  reiffn  of  Bichard  the  Second  it  was  found  necessary  to  sharpen  and 
strengthen  these  laws,  and  therefore  it  was  enacted,  by  statutes  8  Bic.  ll.  0.  8, 
and  7  Bic.  II.  c.  12,  first,  that  no  alien  should  be  capable  of  letting  his  benefice 
to  farm;  in  order  to  compel  such  as  had  crept  in,  at  least  to  reside  on  their  pr^ 
*1J21  ^^'''^^^^^^  ^^^  afterwards,  that  no  alien  '^should  be  capable  to  be  pre- 
^  sented  to  any  ecclesiastical  preferment,  under  the  penalty  of  the  statutes 
of  provisors.  By  the  statute  12  Bic.  II.  c.  15,  all  liegemen  of  the  king,  accept- 
ing of  a  living  by  any  foreign  provision,  are  put  out  of  the  king's  protection, 
and  the  benence  made  void.  To  which  the  statute  18  Bic.  II.  st.  2,  c.  2  adds 
banishment  and  forfeiture  of  lands  and  goods :  and,  by  c.  8  of  the  same  statute, 
any  person  bringing  over  any  citation  or  excommunication  from  beyond  sea  on 
account  of  the  execution  of  the  foregoing  statutes  of  provisors  shall  be  im- 
prisoned, forfeit  his  goods  and  lands,  and  moreover  suffer  pain  of  life  and 
member. 

In  the  writ  for  the  execution  of  all  these  statutes  the  words  prcpmunire  facias, 
being  (as  we  said)  used  to  command  a  citation  of  the  party,  have  denominated 
in  common  speech  not  only  the  writ,  but  the  offence  itself  of  maintaining  the 
papal  power,  oy  the  name  of  prcemunire.  And  accordingly  the  next  statut-e  1 
shall  mention,  which  is  generally  referred  to  by  all  subsequent  statutes,  is  usu- 
ally called  the  statute  of  prcemunire.  It  is  the  statute  16  Bic.  II.  c.  5,  which 
enacts  that  whoever  procures  at  Bome,  or  elsewhere,  any  translations,  processes, 
excommunications,  bulles,  instruments,  or  other  things  which  touch  the  king, 
against  him^  his  crown,  and  realm,  and  all  persons  aidmg  and  assisting  therein, 
shall  be  put  out  of  the  king's  protection,  their  lands  ana  goods  forfeited  to  the 
king's  use,  and  they  shall  be  attached  by  their  bodies  to  answer  to  the  king  and 
his  council;  or  process  of  prcemunire  facias  shall  be  made  out  against  them  as  in 
other  cases  of  provisors. 

By  the  statute  2  Hen.  IV.  c.  8,  all  persons  who  accept  any  provision  firom  the 
pope,  to  be  exempt  from  canonical  obedience  to  their  proper  ordinary,  are  also 
subjected  to  the  penalties  of  j^r^emumre.  And  this  is  the  last  of  our  antient 
statutes  touching  this  offence;  the  usurped  civil  power  of  the  bishop  of  Bome 
bein^  pretty  weU  broken  down  by  these  statutes,  as  his  usurped  religious  power 
was  m  about  a  century  afterwards ;  the  spirit  of  the  nation  being  so  much  raised 
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^against  foreigners  that  about  this  time,  in  the  reign  of  Henry  the  Fifth,    ^  y-.  ^» 
the  alien  priories,  or  abbeys  for  foreign  monks,  were  suppressed,  and    ^ 
their  lands  given  to  the  crown.    And  no  further  attempts  were  afterwards  made 
in  support  of  these  foreign  jurisdictions. 

A  learned  writer,  before  referred  to,  is  therefore  greatly  mistaken  when  he 
8ays(n)  that  in  Henry  the  Sixth's  time  the  archbishop  of  Canterbury,  and  other 
bishops,  offered  to  the  king  a  large  supply  if  he  would  consent  that  all  law*» 
against  provisors,  and  especially  the  statute  16  Bic.  II.,  might  be  repealed,  but 
that  this  motion  was  rejected.  This  account  is  incorrect  in  all  its  branches. 
For,  first,  the  application,  which  he  probably  means,  was  made  not  by  the 
bishops  only,  but  i)y  the  unanimous  consent  of  a  provisional  synod  assembled 
in  1439, 18  Hen.  YL,  that  very  svnod  which  at  the  same  time  refused  to  confirm 
and  allow  a  papal  bulle  which  then  was  laid  before  them.  N^zt,  the  purport 
of  it  was  not  to  procure  a  repeal  of  the  statutes  against  provisors,  or  that  of 
iBichard  II.  in  particular;  but  to  request  that  the  penalties  thereof,  which  by 
forced  construction  were  applied  to  all  that  sued  in  the  spiritual,  arid  even  in 
many  temporal,  courts  of  this  realm  might  be  turned  against  the  proper  objects 
only:  those  who  appealed  to  Bome,  or  to  any  foreign  jurisdictions;  the  tenor 
of  the  petition  being,  **  that  those  penalties  should  be  taken  to  exteqd  only  to 
those  that  commenced  any  suits  or  procured  any  writs  or  public  instruments  at 
Bome,  or  elsewhere  out  of  England ;  and  that  no  one  should  be  prosecuted 
upon  that  statute  for  anv  suit  in  the  spiritual  courts  or  lay  jurisdictions  of 
this  kingdom."  Lastly,  the  motion  was  so  far  from  being  rejected  that  the  king 
promised  to  recommend  it  to  the  next  parliament,  and  in  the  mean  time  that  no 
one  should  be  molested  upon  this  account.  And  the  clergy  were  so  satisfiiMl 
with  their  success  that  they  granted  to  the  king  a  whole  tenth  upon  this  oaesL- 
sion.(o) 

*And,  indeed,  so  fiu*  was  the  archbishop,  who  presided  in  this  synod,  ^  ^-j  |  j 
fh>m  countenancing  the  usurped  power  of  the  pope  in  this  realm,  that  ^ 
he  was  ever  a  firm  opposer  of  it.  And,  particularly  in  the  reign  of  Henry  the 
Fifth,  he  prevented  the  king's  uncle  from  being  then  made  a  cardinal  and  legate 
a  latere  from  the  pope ;  upon  the  mere  principle  of  its  being  within  the  mischief 
of  papal  provisions,  and  oeroffatoiy  from  the  liberties  of  the  English  church  and 
nation.  For,  as  he  expressed  himself  to  the  king  in  his  letter  upon  that  sub- 
ject, "  he  was  bound  to  oppose  it  by  his  ligeance,  and  also  to  quit  himself  to 
God  and  the  church  of  this  land,  of  which  God  and  the  king  had  made  him 
governor."  This  was  not  the  language  of  a  prelate  addicted  to  the  slaveiy  of 
the  see  of  Bome ;  but  of  one  who  was  indeed  of  principles  so  very  opposite  to 
the  papal  usurpations  that  in  the  year  preceding  this  synod,  17  Hen.  vl.,  he  re- 
fused to  consecrate  a  bishop  of  my  that  was  nominated  by  pope  Eugenius  lY. 
A  conduct  quite  consonant  to  his  former  behaviour,  in  6  Hen.  YI.,  when  he 
refhsed  to  obey  the  commands  of  pope  Martin  Y.,  who  had  required  him  to 
exert  his  endeavours  to  repeal  the  statute  of  prcemunire,  ("  execrabile  illud  static 
turn,**  as  the  holy  father  phrases  it ;)  which  refusal  so  far  exasperated  the  court 
of  Bome  against  him  that  at  length  the  pope  issued  a  bulle  to  suspend  him  fi*om 
his  office  and  authority,  which  the  archbishop  disregarded  and  appealed  to  a 
general  council.  And  so  sensible  were  the  nation  of  their  primate's  merit  that 
the  lords  spiritual  and  temporal,  and  also  the  university  of  Oxford,  wrote  letters 
to  the  pope  in  his  defence ;.  and  the  house  of  commons  addressed  the  king  to 
send  an  embassador  forthwith  to  his  holiness  on  behalf  of  the  archbishop,  who 
had  incurred  the  displeasure  of  the  pope  for  opposing  the  excessive  power  of 
the  court  of  Bome.(|>) 

*This,  then,  is  the  original  meaning  of  the  offence  which  we  call  prcemu-    rw-i-ip^ 
nirey  viz.,  introducing  a  foreign  power  into  this  land,  and  creating  impe-    ^ 
rium  in  imperio  by  paying  that  ooedience  to  papal  process  which  constitutionally 
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.  feere  apoken  of^  and  the  manifloent  foander  of  AiI.Soiila  and  proriMin  were  made  to  reatralo. 

CtallMM  la  OxIbnL  in  Tindication  of  whoae  naemoiy  the 
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belonged  to  the  king  alone^  long  before  the  reformation  in  the  reign  of  Henry 
the  Eighth  -,  at  which  time  the  penalties  of  prcemunire^  were  indeed  extended  to 
moro  papal  abuses  than  before,  as  the  kingdom  then  entirely  renounced  the  au- 
thority of  the  see  of  Eome,  though  not  all  the  corrupted  doctrines  of  the  Eoman 
church.  And  therefore,  by  the  several  statutes  of  24  Hen.  YIII.  c.  12^  and  25 
Hen.  YIII.  c.  19  &  21,  to  appeal  to  Eome  from  any  of  the  king's  courts,  which 
(though  illegal  before)  had  at  times  been  connived  at,  to  sue  to  Bome  for  any 
license  or  dispensation,  or  to  obey  any  process  from  thence,  are  made  liable  to 
the  pains  of  prcemunire.  And,  in  order  to  restore  to  the  king  in  effect  the  nomi- 
nation of  vacant  bishoprics,  and  yet  keep  up  the  established  forms,  it  is  enacted, 
by  statute  25  Hen.  YIlI.  c.  20,  that  if  the  dean  and  chapter  refuse  to  elect  the 

Eerson  named  by  the  king,  or  any  archbishop  or  bishop  to  confirm  or  consecrate 
im,  they  shall  ^iall  within  the  penalties  of  the  statutes  of  prcemunire.  Also,  by 
statute  5  Eliz.  c.  1,  to  refuse  the  oath  of  supremacy  will  incur  the  pains  of  prc^ 
munire;  and  to  defend  the  pope's  jurisdiction  in  this  realm  is  a  prcemunire  for  the 
first  offence,  and  high  treason  for  the  second.  So  too,  by  statute  18  Eliz.  c.  2, 
to  import  any  aanits  Dei,  crosses,  beads,  or  other  superstitious  things  pretended 
to  be  nallowed  by  the  bishop  of  Eome,  and  tender  the  same  to  be  used;  or  to 
receive  the  same  with  such  intent  and  not  discover  the  offender;  or  if  a  justice 
of  the  peace,  knowing  thereof,  shall  not  within  fourteen  days  declare  it  to  a 
orivy  counsellor,  they  all  incur  prasjnunire,*  But  importing  or  selling  mass- 
books,  or  other  popish  books,  is,  by  statute  3  Jac.  I.  c.  5,  §  25,  only  liable  to  the 
penalty  oi  forty  shillings.  Lastly,  to  contribute  to  the  maintenance  of  a  Jesuit's 
college,  or  any  popish  seminary  whatever,  beyond  sea,  or  any  person  in  the 
same,  or  to  contrioute  to  the  maintenance  of  any  Jesuit  or  popish  priest  in 
England,  is  by  statute  27  Eliz.  c.  2  made  liable  to  the  penalties  oi  prcemumre. 
*1161  '^'^hus  far  the  penalties  of  prcemunire  seem  to  have  kept  within  the 
^  proper  bounds  of  their  original  institution,  the  depressing  the  power  of 
the  pope :  but,  they  being  pains  of  no  inconsiderable  consequence,  it  has  been 
thought  fit  to  apply  the  same  to  other  heinous  offences,  some  of  which  bear 
more  and  some  less  relation  to  this  original  offence,  and  some  no  relation  at  all. 
Thus,  1.  By  the  statute  1  &  2  Ph.  and  Mar.  c.  8,  to  molest  the  possessors  of 
abbey  lands  granted  by  parliament  to  Henry  the.  Eighth  and  Edward  the  Sixth 
is  a  prcemunire.  2.  So  lucewise  is  the  offence  of  acting  as  a  broker  or  agent  in 
any  usurious  contract,  when  above  ten  per  cent,  interest  is  taken,  by  statute  13 
Eliz.  0.  8.'  3.  To  obtain  any  stay  of  proceedings,  other  than  by  arrest  of  judg- 
ment or  writ  of  error,  in  any  suit  for  a  monopoly,  is  likewise  a  prcemunire,  by 
statute  21  Jac.  I.  c.  3.  4.  To  obtain  an  exclusive  patent  for  the  sole  making  or 
importation  of  gunpowder  or  arms,  or  to  hinder  otners  from  importing  them,  is 
also  a  prcemunire,  by  two  statutes ;  the  one  16  Car.  I.  c.  21,  the  other  1  Jac.  U.  c. 
8.*  5.  On  the  abolition,  by  statute  12  Car.  II.  c.  24,  of  purveyance,(^)  and  the 
prerogative  of  pre-emption,  or  taking  any  victual,  beasts,  or  goods,  for  the  king's 
use,  at  a  stated  price,  without  consent  of  the  proprietor,  the  exertion  of  any  such 
power  for  the  future  was  declared  to  incur  the  penalties  of  prcemunire.  6.  To 
assert  maliciously  and  advisedly,  by  speaking  or  writing,  that  both  or  either 
house  of  parliament  have  a  legislative  authoritv  without  the  king,  is  declared  a 
prcemunire  by  statute  13  Car.  II.  o.  1.  7.  By  the  habeae  corpus  act  also,  31  Car. 
II.  c.  2,  it  is  a  prcemunire,  and  incapable  of  the  king's  pardon,  besides  other  heavy 
penalties,^)  to  send  any  subject  of  this  realm  a  prisoner  into  parts  beyond  the 
soas.  8.  By  the  statute  1  W.  and  M.  st.  1,  c.  8,  persons  of  eighteen  years  of  age 
refusing  to  take  the  new  oaths  of  allegiance,  as  well  as  supremacy,  upon  tender 

(f)  See  book  L  page  S87.  (•*)  Bee  book  L  p.  188.  Book  iii.  page  m. 

*  Repealed  by  statute  8  &  9  Vict.  o.  59. — Stewart. 

'This  act  was  made  perpetual  by  the  39  Eliz.  c.  18,  ss.  30,  32;  but,  though  not  ex- 
pressly repealed,  yet  it  seems  to  have  virtually  expired  since  the  12  Anne,  st.  2,  o.  16,  s. 
1.— Chitty. 

*  By  the  second  seetion  of  1  Jac.  II.  c.  8,  the  importation  must  be  with  the  king's 
ticense,  (except  from  Ireland,  by  the  46  Geo.  III.  c.  121.) — Chittt. 

Repealed  by  6  Geo.  IV.  c.  106. — Stewart. 
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by  the  proper  magistrate,  are  subject  to  the  penalties  of  a  prctmuniTe;^  and  by 
Btatate  7  A  8  *W.  III.  c.  24,  Serjeants,  counsellors,  proctors,  attorneys,     r»ii 
and  all  officers  of  courts  practising  without  having  taken  the  oaths  of     *- 
allegiance  and  supremacy  and  subscribing  the  declaration  against  popery,  are 

fuilty  of  a  prasmunire,  whether  the  oaths  be  tendered  or  no.  9.  By  the  statute 
Anne,  c.  7,  to  assert  maliciously  and  directly,  by  preaching,  teaching,  or  ad* 
vised  speaking,  that  the  then  pretended  prince  of  Wales,  or  any  person  other 
than  according  to  the  acts  of  settlement  and  union,  hath  any  right  to  the  throne 
of  these  kingdoms,  or  that  the  king  and  parliament  cannot  make  laws  to  limit 
the  descent  of  the  crown,  such  preaching,  teaching,  or  advised  speaking  is  a 
prcemunire;  as  writing,  printing,  or  publishing  the  same  doctrines  amounted,  we 
may  remember,  to  high  treason.  10.  By  statute  6  Anne,  c.  28,  if  the  assembly 
of  peers  in  Scotland,  convened  to  elect  their  sixteen  representatives  in  the  Britibh 
parliament,  shall  presume  to  treat  of  any  other  matter  save  only  the  election, 
they  incur  the  penalties  of  a  prcemunire,  11.  The  statute  6  Geo.  I.  c.  18  (enacted 
in  the  year  after  the  infamous  South-Sea  project  had  beggared  half  the  nation) 
makes  all  unwarrantable  undertakings  by  unlawful  subscriptions,  then  com- 
moiUy  known  by  the  names  of  bubbles,  subject  to  the  penalties  of  a  proBmunire} 
12.  The  statute  12  Geo.  III.  c.  11  subjects  to  the  penalties  of  the  statute  of  prce- 
munire all  such  as  knowingly  and  wilfully  solemnize,  assist,  or  are  present  at 
any  forbidden  marriage  of  such  of  the  descendants  of  the  body  of  king  George 
II.  as  are  by  that  act  prohibited  to  contract  matrimony  without  the  consent  of 
the  crown.(«) 

Having  thus  inquired  into  the  nature  and  several  species  of  prcemunire^  its 
punishment  may  be  gathered' from  the  forcKoing  statutes,  which  are  thua 
shortly  summed  up  by  Sir  Edward  Coke  :(t)  "  that  from  the  conviction  the  de- 
fendant shall  be  out  of  the  kind's  protection,  and  his  lands  and  tenements, 
goods  and  chattels,  forfeited  to  the  King  -,  and  that  his  body  shall  remain  in 
prison  at  the  king's  pleasure;  *ot  (as  other  authorities  have  it)  during  r4e|iQ 
Ufe:*'(u)  both  which  amount  to  the  same  thing  ]  as  the  king  by  his  pre-  ^ 
rogative  may  any  time  remit  the  whole  or  any  part  of  the  punishment,  exr 
cept  in  the  case  of  transgressing  the  statute  of  habeas  corpus.  These  forfeitures 
here  inflicted  do  not  (by  the  way)  bring  this  offence  within  our  former  definition 
of  felony,  being  inflicted  by  particular  statutes  and  not  by  the  common  law. 
But  so  odious,  Sir  Edward  Coke  adds,  was  this  offence  of  prcemunire  that  a  man 
that  was  attainted  of  the  same  might  have  been  slain  by  any  other  man  with- 
out danger  of  law ;  because  it  was  provided  by  law(u?)  that  any  man  might  du 
to  him  as  to  the  king's  enemy ;  and  any  man  may  lawfullv  kill  an  enemy. 
However,  the  position  itself,  that  it  is  at  any  time  lawful  to  kill  an  enemy,  is 
by  no  means  tenable :  it  is  only  lawful,  by  the  law  of  nature  and  nations,  to 
kill  him  in  the  heat  of  battle  or  for  necessary  self-defence.  And  to  obviate 
such  savage  and  mistaken  notionB,(a;)  the  statute  5  Eliz.  c.  1  provides  that  it 
shall  not  be  lawful  to  kill  any  person  attainted  in  a  prcemunire^  any  law,  statute, 
opinion,  or  exposition  of  law  to  the  contrary  notwithstanding.^  But  still  such 
delinquent,  though  protected  as  a  part  of  the  public  from  public  wrongs,  can 
bring  no  action  for  anv  private  injury,  how  atrocious  soever,  being  so  far  out  of 
the  protection  of  the  law  that  it  will  not  guard  his  civil  rights  nor  remedy  any 


hi 


•)  See  book  L  eh.  4.  (»)  SUt  26  Edw.  ITT.  it  6,  c.  22. 

IniL  129.  (•)  Bro.  Abr.  tit  Omme,  196, 

BalsklW. 


*  By  the  31  Geo.  I.  c.  32,  s.  18,  it  is  enacted  that  no  persons  shall  be  summoned  to  take 
the  oath  of  supremacy,  or  make  the  declaration  against  transnbstantiation,  or  be  prose- 
eated  for  not  obeying  the  summons  for  that  purpose. — Christian. 

*  By  the  6  Geo.  IV.,  the  greater  part  of  the  provisions  of  this  statute  are  repealed,  and 
illegal  companies  are  left  to  be  deiJt  with  according  to  the  common  law. — Chittt. 

^  And  although  this  statute  has  been  repealed,  by  the  act  9  &  10  Vict.  o.  59,  it  can 
■carcely  be  suggested  that-  a  man  convicted  upon  a  prmnumre  is  wholly  out  of  the  pale  of 
the  law. — ^K«RB. 
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srievimoe  wbioh  he  as  an  individual  may  suffer.    And  no  man,  jxiowing  him  to 
Be  guilty,  can  with  safety  give  him  comfort,  aid,  or  relief.(y)* 


CHAPTER  EL 


OF  MISPRISIONS  AND  OONTEMFTS  AFFECTING  THE  KING  AND 

GOVERNMENT. 

"^lld  1        '^'^HE  fourth  species  of  offences  more  immediately  against  the  king  and 
-■    government  are  entitled  misprisions  and  contempts. 

Misprisions  (a  term  derived  from  the  old  French  mespris,  a  neglect  or  con- 
tempt) are,  in  the  acceptation  of  our  law,  generally  understood  to  be  all  such 
high  offences  as  are  under  the  degree  of  capital,  but  nearly  bordering  thereon : 
and  it  is  said  that  a  misprision  is  contained  in  every  treason  and  felony  what- 
soever, and  that,  if  the  King  so  please,  the  offender  may  be  proceeded  a^inst 
for  the  misprision  only.(a)  And  upon  the  same  principle,  while  the  jurisdiction 
of  the  starchamber  subsisted,  it  was  held  that  the  king  might  remit  a  prose- 
cution for  treason,  and  cause  the  delinquent  to  be  censured  in  that  court,  merely 
for  a  high  misdemeanour  ]  as  happened  in  the  case  of  Bo^er,  earl  of  Rutland, 
in  43  Euz.,  who  was  concerned  in  the  eaii  of  Essex's  rebellion.C^)  Misprisions 
are  generally  divided  into  two  sorts :  negative*,  which  consist  in  the  conceal- 
ment of  something  which  ought  to  be  revealed ;  and  positive,  which  consist 
in  the  commission  of  something  which  ought  not  to  be  done. 
^2201  *^'  ^^  ^^^  ^TBt,  or  negative  kind,  is  what  is  called  misprision  of  trea- 
-1  son;  consisting  in  the  bare  knowledge  and  concealment  of  treason, 
without  any  degree  of  assent  thereto:  for  any  assent  makes  the  party  ff  prin- 
cipal traitor;  as  indeed  the  concealment,  which  was  construed  aiding  and 
abetting,  did  at  the  common  law  :  in  like  manner  as  the  knowledge  of  a  plot 
against  the  state,  and  not  revealing  it,  was  a  capital  crime  at  Florence  and 
other  states  of  Italy.(c)  But  it  is  now  enacted,  by  the  statute  1  &  2  Ph.  and 
M.  c.  10,  that  a  bare  concealment  of  treason  shall  only  be  held  a  misprision. 
This  concealment  becomes  criminal  if  the  party  apprized  of  the  treason  does 
not,  as  soon  as  conveniently  may  be,  reveal  it  to  some  judge  of  assize  or  justice 
of  the  peace.(^  But  if  there  be  any  probable  circumstances  of  assent,  as  if 
one  goes  to  a  treasonable  meeting,  knowing  beforehand  that  a  conspiracy  is 
intended  against  the  king ;  or,  being  in  such  company  once  by  accident,  and 
having  heard  such  treasonable  conspiracy,  meets  the  same  company  again,  and 
hears  more  of  it,  but  conceals  it;  this  is  an  implied  assent  in  law,  and  makes 
the  concealer  guilty  of  actual  high  treason.(6y 

There  is  also  one  positive  misprision  of  treason,  created  so  by  act  of  parlia* 


(V)  I  Hawk.  p.  0.  65. 

{«)  YeoT-Book,  2  Klo.  ni.  10.  Stmuidf.  P.  a  87.  Kelw.71. 
'  fl. "         -  - 


[al.  P.C.87.   1  Hawk.  P.  C.  66,  66. 
(*)  Hndflon  of  the  Oout  of  Btar«h«nilMr. 
trit 


MS.  In  Hiu. 


(•)  Gnioclard.  Hist.  b;8  and  UL 
*)  1  HaL  P.  0. 872. 
^1  Hawk.  P.  a  66. 


I 


^  The  terrible  penalties  of  a  prmrnunire  are  denounced  by  a  great  variety  of  statutes ;  yet 
prosecutions  upon  a  preantmire  are  unheard  of  in  our  courts.  There  is  only  one  instance 
of  such  a  prosecution  in  the  State  Trials, — ^in  which  case  the  penalties  of  Ajtrcanunire  were 
inflicted  upon  some  persons  for  refusing  to  take  the  oath  of  allegiance  in  the  reign  of 
I  -harles  the  Second.   Harg.  St.  Tr.  vol.  ii.  463.— Chsistian. 

^  If  any  person  or  persons  having  knowledge  of  the  commission  of  any  treason  shall 
conceal,  and  not,  as  soon  as  *nay  be,  disclose  and  make  known  the  same  to  the  President 
of  the  United  States,  or  some  one  of  the  judges  thereof,  or  to  the  president  or  governor 
of  a  particular  State,  or  some  one  of  the  judges  or  justices  thereof,  such  person  or  persons, 
3D  conviction,  shall  be  ac^udged  ffuilty  of  misprision  of  treason,  and  shcJl  be  imprisoned 
not  exceedinff  seven  years,  and  fined  not  exceeding  one  thousand  dollars.  Act  of  Ck>u- 
I'.redB,  April  jS),  1790,  s.  2,  1  Story's  Laws,  83. — Shakswood. 
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ment.  The  statute  13  Eliz.  c.  2'  enacts  that  those  >Viio  forge  foreign  coin,  not 
current  in  this  kingdom,  their  aiders,  abettors,  and  procurers,  shall  all  be 
guilty  of  misprision  of  treason.  For  though  the  law  would  not  put  foreign 
coin  upon  quite  the  same  footing  as  our  own ;  yet,  if  the  circumstances  of 
trade  concur,  the  falsifying  of  it  may  be  attended  with  consequences  almost 
equally  pernicious  to  the  public :  as  the  counterfeiting  of.  Portugal  money 
would  be  at  present;  and  tnerefore  the  law  has  made  it  an  offence  just  below 
capital,  and  tnat  is  all.  For  the  punishment  of  misprision  of  treason  is  loss  of 
the  profits  of  land  during  life,  forfeiture  of  ffoods,  and  imprisonment  during 
life.(/)*  Which  total  forfeiture  of  the  goo£  was  originally  inflicted  while 
Hhe  offence  amounted  to  principal  treason,  and  of  course  included  in  it  ^^  -.  ni 
a  felony  by  the  common  law ;  and  therefore  is  no  exception  to  the  ^ 
general  rule  laid  down  in  a  former  chapter,(^)  that  wherever  an  offenoe  is 
punished  by  such  total  forfeiture  it  is  felony  at  the  common  law. 

Misprision  of  felony  is  also  the  concealment  of  a  felony  which  a  man  knows 
but  never  assented  to ;  for,  if  he  assented,  this  makes  him  either  principal  or 
accessory.  And  the  punishment  of  this,  in  a  public  officer,  by  the  statute 
Westm.  1,  3  Edw.  I.  c.  9,  is  imprisonment  for  a  year  and  a  day ;  in  a  common 
person,  imprisonment  for  a  less  discretionary  time ;  and,  in  both,  fine  and  ran- 
som at  the  king's  pleasure:  which  pleasure  of  the  king  must  be  observed,  once 
for  all,  not  to  signify  any  extrajudicial  will  of  the  sovereign,  but  such  as  is  de- 
clared by  his  representatives,  the  judges  in  his  courts  of  justice ;  '<  volutUas  regis 
in  curia,  non  in  cameraJ\h) 

There  is  also  another  species  of  negative  misprisions :  namely,  the  concealing 
of  treasure-trovey  which  belongs  to  the  king  or  his  grantees  by  prerogative  royal : 
the  concealment  of  which  was  formerly  punishable  by  death  ;(i)  but  now  only 
by  fine  and  imprisonment.^') 

II.  Misprisions  which  are  merely  positive  are  generally  denominated  con' 
tempts  or  nigh  misdemeanours  ;  of  which 

1.  The  first  and  principal  is  the  maUadministration  of  such  high  officers  as  %ro 
in  public  trust  and  employment.    This  is  usually  punished  by  the  method  of 

Sarliamentary  impeachment ;  wherein  such  penalties,  short  of  death,  are  in- 
icted,  as  to  the  wisdom  of  the  peers  shall  seem  proper;  consisting  usually  of 
banishment,  imprisonment,  fines,  or  perpetual  disability.  Hitherto  also  may  be 
refcjTed  the  ^offence  of  embezzling  the  public  money j  called  among  the  r«i22 
Romans  peculatuSy  which  the  Julian  law  punished  with  death  in  a  magis-  *- 
irate,  and  with  deportation,  or  banishment,  in  a  private  person.(A:)  With  us  it 
IB  not  a  capital  crime,  but  subjects  the  committer  of  it  to  a  discretionary  fine 
and  imprisonment.*  Other  misprisions  are,  in  general,  such  contempts  of  the 
executive  magistrate  as  demonstrate  themselves  oy  some  arrogant  and  undutiful 
behaviour  towards  the  king  and  government.     These  are 

2.  Cimtempts  against  the  king^  prerogative.  As,  by  refusing  to  assist  him  for 
the  good  of  the  public,  either  in  his  councils,  by  advice,  if  called  upon,  or  in 
his  wars,  by  personal  service  for  defence  of  the  realm,  against  a  rebellion  or  in- 

^1  Hal. P.O. 874.  (<)  OhmT. 1. 1, o. 2. 

(#)  See  page  94.  (/)  8  Iiiat  183. 

(A)  2  HaL  P.  a  875.  (*)  Inst.  4, 18,  0. 

*  This  ought  to  be  14  Eliz.  o.  3 ;  and  the  author  has  been  led  into  the  mistake  by 
implicitly  copying  Hawkins. — Colbsidob. 

'Bat  this  18  only  in  case  of  high  treason.  Misprision  of  a  lower  degree  is  punishable 
only  by  fine  and  imprisonment.    1  Hale,  375. — Chittt. 

*  Bat  now,  by  50  Geo.  III.  c.  59,  s.  1,  it  is  enacted  that  if  any  person  shall  embezzle  or 
firaudulently  apply  moneys  issued  to  him  for  the  public  services,  he  shall  be  ac^ud^ed 
guilty  of  a  misdemeanour,  and  shall  be  subject  to  transportation,  or  receive  such  punish- 
ment as  the  court  in  which  he  is  convicted  may  in  its  discretion  think  proper. 

Section  2  enacts  that  if  any  officer,  collector,  or  receiver  intrusted  with  the  receipt  or 
management  of  the  public  revenues  shall  furnish  fieilse  statements  or  returns  of  the 
moneys  collected  by  him,  or  of  the  balances  left  in  his  hands,  he  shall  be  guilty  of  a 
misdemeanour,  and  be  fined  and  imprisoned  at  the  discretion  of  the  court,  and  be  for 
erer  rendered  incapable  of  holding  or  ezgoying  any  office  under  the  crown. — Jhittt. 
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va8ioQ.(Z)  Under  which  class  may  be  ranked  the  neglecting  to  join  the  posse 
cofiiitatnSj  or  power  of  the  county,  being  thereunto  required  by  the  sheriff  or 
justices,  according  to  the  statute  2  Hen.  Y.  c.  8,  which  is  a  duty  incumbent 
tipon  all  that  are  nfteen  years  of  age,  under  the  degree  of  nobility  and  able  to 
travel.(m)  Contempts  against  the  prerogative  may  also  be  by  preferring  the 
interests  of  a  foreign  potentate  to  those  of  their  own,  or  doing  or  receiving  any 
thing  that  may  create  an  undue  influence  in  favour  of  such  extrinsic  power;  as 
by  taking  a  pension  from  any  foreign  prince  without  the  consent  of  the  king.(n) 
Or  by  disobeying  the  king's  lawful  commands:  whether  by  writs  issuing  out  of 
his  courts  of  justice,  or  by  a  summons  to  attend  his  privy  council,  or  by  letters 
from  the  king  to  a  subject  commanding  him  to  return  n*om  beyond  seas,  (for 
disobedience  to  which  his  lands  shall  be  seized  till  he  does  return,  and  himself 
afterwards  punished,)  or  by  his  writ  of  ne  exeat  regnuniy  or  proclamation  com- 
manding the  subject  to  stay  at  homo.(o)  Disobedience  to  any  of  these  com- 
mands is  a  high  misprision  and  contempt ;  and  so,  lastly,  is  disobedience  to  any 
act  of  parliament  where  no  particular  penalty  is  assigned;  for  then  it  is  punish- 
*12^  1  ^^^^y  ^^^®  ^^^^  ^^^^  ^^  Hhese  contempts,  by  fine  and  imprisonment,  at  the 
J     discretion  of  the  king's  courts  of  justice.(^) 

8.  Contempts  and  misprisions  against  the  king's  person  and  government  may 
be  by  speaking  or  writing  against  them,  cursing  or  wishing  him  ill,  giving  out 
scandalous  stories  concerning  him,  or  doing  any  thing  that  may  tend  to  lessen 
him  in  the  esteem  of  his  subjects,  may  weaken  his  government,  or  may  raise 
jealousies  between  him  and  his  people.'  It  has  been  also  held  an  offenco  of  this 
species  to  drink  to  the  pious  memory  of  a  traitor;  or  for  a  clergyman  to  absolve 
persons  at  the  gallows  who  there  persist  in  the  treasons  for  which  they  die ; 
these  being  acts  which  impliedly  encourage  rebellion.  And  for  this  species  of 
contempt  a  man  may  not  only  be  fined  and  imprisoned,  but  suffer  the  pillory,* 
or  other  infamous  corporal  punishment  ;(g)  in  like  manner  as  in  the  antient 
German  empire  such  persons  as  endeavoured  to  sow  sedition,  and  distui*b  the 
public  tranquillity,  were  condemned  to  become  the  objects  of  public  notoriety 
and  derision,  by  currying  a  dog  upon  their  shoulders  from  one  great  town  to 
another.  The  emperors  Otho  I.  and  Frederick  Barbarossa  inflicted  this  punish- 
ment on  noblemen  of  the  highest  rank.(r) 

4.  Contempts  against  the  King's  title,  not  amounting  to  treason  or  prcemuniref 
are  the  denial  of  his  right  to  the  crown  in  common  and  unadvised  discourse ; 
for,  if  it  be  by  advisedly  speaking,  we  have  seen(«)  that  it  amounts  to  a  pramu- 
Hire,  This  heedless  species  of  contempt  is,  however,  punished  by  our  law  with 
fine  and  imprisonment.  Likewise,  if  any  person  shall  in  any  wise  hold,  affirm, 
or  maintain  that  the  common  law  of  this  realm,  not  altered  by  parliament, 

(<)  1  Hawk.  p.  C.  M.  (»)  1  Hawk.  P.  G.  00. 

(«)  Lamb.  Kir.  816.  (»)  IbM. 

(»)  8  iDSt.  144.  ?'')  Mod.  Un.  Hift.  xxix.  28, 119 

(•)  Bee  book  1.  page  200.  (•)  See  page  OL 

*  To  assert  falsely  that  the  king  labours  under  the  affliction  of  mental  derangement  is 
criminal,  and  an  indictable  offence.  3  D.  &  R.  464.  3  B.  &  C.  257,  S.  C.  In  Rex  vs.  Cob- 
bett,  £.  T.  1805,  Holt  on  Libel,  114,  115,  6  East,  583,  where  the  defendant  was  convicted 
of  publishing  a  libel  upon  the  administration  of  the  Irish  government  and  upon  the 
public  conduct  and  character  of  the  lord-lieutenant  and  lord-chancellor  of  Ireland,  lord 
211enborough,  G.  J.,  observed,  "  It  is  no  new  doctrine  that  if  a  publication  be  csJculated 
to  alienate  the  affections  of  the  people,  by  bringing  the  government  into  disesteem, 
whether  the  expedient  be  by  ridicule  or  obloquy,  the  person  so  conducting  himself  is 
exposed  to  the  inflictions  of  the  law.''  See  also  Holt,  Rep.  424.  14  How.  St.  Tr.  1095,  S.  C. 

By  the  60  Geo.  III.  c.  8,  the  offence  of  publishing  seditious  libels  is  further  provided 
against  by  empowering  the  court  after  verdict  to  seize  upon  all  copies  of  the  libel,  &c. ; 
and,  by  sect.  4,  persons  convicted  of  a  second  offence  may  be  punished  as  in  cases  of  high 
misdemeanour,  or  by  banishment  for  so  long  as  the  court  may  order.  By  sect.  5^  persons 
not  departing  within  thirty  days  after  sentence  of  banishment  may  be  conveyed  out  of 
the  kingilom ;  and,  by  sect.  6,  persons  banished  fomid  at  large  within  the  king's  do- 
minions may  be  transported. — Ohitty. 

*  By  56  Geo.  III.  c.  12,  the  punishment  of  the  pillory  was  abolished,  excepting  in  cases 
of  perjury,  and  fine  or  imprisonment  substituted  in  its  place;  and  it  is  now  utqgether 
ilxHished,  by  1 V-  -t.  c.  23.— ^tbwakt. 
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oaght  not  to  direct  the  right  of  the  crown  of  England ;  this  is  a  misdemeanour, 
by  statute  13  Eliz.  o.  1,  and  punishable  with  forfeiture  of  goods  and  chattels.  A 
contempt  may  also  arise  from  refusing  or  neglecting  to  take  the  oaths  ap- 
pointed by  statute  for  the  better  securing  the  government,  and  yet  '''act-  -^loi 
mg  in  a  public  office,  place  of  trust,  or  other  capacity,  for  which  the  said  ^ 
oaths  are  required  to  be  taken,  viz.,  those  of  allegiance,  supremacy,  and  abjura- 
tion: which  must  be  taken  within  six  calendar  months  aitei  admission.  The 
penalties  for  this  contempt,  inflioted  by  statute  1  Geo.  I.  st.  2,  c.  13,  are  very 
little,  if  any  thing,  short  of  those  of  a  prcemunire;  being  an  incapacity  to  hold 
the  said  offices,  or  any  other;  to  prosecute  any  suit;  to  be  guardian  or  executor; 
to  take  any  legacy  or  deed  of  gift;  and  to  vote  at  any  election  for  members  of 
parliament;  and  after  conviction  the  offender  shall  also  forfeit  5002.  to  him  or 
tbem  that  will  sue  for  the  same.  Members,  on  the  foundation  of  any  college  in 
the  two  universities,  who  by  this  statute  are  bound  to  take  the  oaths,  must  also 
register  a  certificate  thereof  in  the  college-register  within  one  month  after; 
otherwise,  if  the  electors  do  not  remove  him,  and  elect  another  within  twelve 
months,  or  ailier,  the  king  may  nominate  a  person  to  succeed  him  by  his  great 
seal  or  sign-manual.  Besides  thus  taking  the  oaths  for  offices,  any  two  justices 
of  the  peace  may  by  the  same  statute  summon,  and  tender  the  oaths  to,  any 
person  whom  they  shall  suspect  to  be  disaffected;  and  eveiy  person  refusing  the 
same,  who  is  properly  called  a  non-juror,  shall  be  adjudged  a  popish  recusant 
convict,  and  subject  to  the  same  penalties  that  were  mentioned  in  a  former 
chapter;(0  which  in  the  end  may  amount  to  the  alternative  of  abjuring  the 
realm,  or  suffering  death  as  a  felon.' 

5.  Contempts  against  the  king's  palaces  or  courts  of  justice  have  been  always 
looked  upon  as  high  misprisions ;  and  by  the  antient  law,  before  the  conquest, 
fighting  in  the  king's  palace,  or  before  the  king's  judges,  was  punished  with 
death. (u)  So  too,  in  the  old  Gothic  constitutions,  there  were  many  places  privi- 
leged by  law,  quibus  major  reverentia  et  securitas  debetur,  ut  templa  et  judicial  qua 
sancta  habebantur^ — arces  et  aula  regis, — dtnique  locus  quilibet  prassente  aut  adiyen- 
tante  rege.(v)  And  at  present,  with  us,  by  the  statute  ♦SS  Hen.  VIII.  c.  r^^ioft 
12,  malicious  striking  in  the  kind's  palace,  wherein  his  royal  person  ro-  *- 
sides,  whereby  blood  is  drawn,  is  punishable  by  perpetual  imprisonment,  and 
fine  at  the  king's  pleasure,  and  also  with  loss  of  the  offender's  right  hand ;  the 
solemn  execution  of  which  sentence  is  pi*escribed  in  the  statute  at  length.* 
-•  But  striking  in  the  king's  superior  courts  of  justice,  in  Westminster  hall,  or  at 
the  assizes,  is  made  still  more  penal  than  even  in  the  king's  palace.  The  reason 
seems  to  be  that  those  courts  heing  antiently  held  in  the  king's  palace,  and  be- 
fore the  king  himself,  striking  there  included  the  former  contempt  against  the 
king's  palace,  and  something  more,  viz.,  the  disturbance  of  public  justice.  For 
this  reason,  by  the  antient  common  law  before  the  conquest,(tr)  striking  in  the 

(<)  See  iwge  56.  (•)  Stiernhook,  de  jun  OoOl  1. 8,  c.  8. 

(•)  8  Inst.  140.    XL.  ^bired  cop.  7  and  34.  {•)  LL.  htm.  c  6.    ZZ»  Ouint.  50.    LL,Alund.e.l. 

*  By  Stat.  10  Geo.  IV.  c.  7,  s.  24,  any  person  assuming  any  eoclesiastioal  title  established 
in  England  or  Ireland  shall  forfeit  100/.  for  each  offence;  and,  by  stat.  14  &  15  Vict.  c.  60, 
briefs,  rescripts,  or  letters-apostolical  are  declared  unlawful  and  void.—^TSWART. 

^  Mr.  Hargrave  has  given  in  the  11th  vol.  of  the  State  Trials,  p.  16,  an  extract  from 
Stowe's  Annals,  containing  a  very  curious  account  of  the  drcumstanoes  of  the  trial  of  Sir 
Edmund  Knevet,  who  was  prosecuted  upon  this  statute  soon  after  it  was  enacted :  "  for 
which  offence  he  was  not  onely  judged  to  lose  his  hand,  but  also  his  body  to  remain  in 
prison,  and  his  lands  and  goods  at  the  king's  pleasure.  Then  the  said  Sir  Edmund 
Knevet  desired  that  the  king,  of  his  beni^ne  grace,  would  pardon  him  of  his  right  hand 
and  take  the  left ;  for  (quoth  he)  if  my  right  be  spared,  I  may  hereafter  doe  such  good 
service  to  his  grace  as  shall  please  him  to  appoint.  Of  this  submission  and  request  the 
justices  forthwith  informed  the  king,  who  of  his  goodness,  considering  the  gentle  heart 
of  the  said  Edmund,  and  the  good  report  of  lords  and  ladies,  granted  him  pardon,  thai 
he  should  lose  neither  hand,  land,  nor  goods,  but  should  go  free  at  liberty." — Christiak. 

So  much  of  the  33  Hen.  VIII.  o.  12  (part  of  s.  6  to  s.  18)  as  relates  to  the  punishment 
of  manslaughter  and  of  malicious  striking,  by  reason  whereof  blood  shall  be  shed.  It 
repealed  by  9  Geo.  IV.  c.  31. — Chittt. 
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king's  court  of  justice^  or  drawing  a  sword  therein,  was  a  capital  felony;  and 
our  modern  law  retains  so  much  of  the  antient  severity  as  only  to  exchange  vhq 
loss  of  life  for  the  loss  of  the  offending  limb.  Therefore  a  stroke  or  bK>w  in 
such  a  court  of  justice,  whether  blood  be  drawn  or  not,  or  even  assaulting  a 
jud^e  sitting  in  the  court  by  drawing  a  weapon,  without  any  blow  struck,  is 
punishable  with  the  loss  of  the  right  hand,  imprisonment  for  life,  and  forfeiture 
of  goods  and  chattels,  and  of  the  profits  of  his  lands  during  life.(a:)  A  rescue  also 
of  a  prisoner  from  any  of  the  said  courts,  without  striking  a  blow,  is  punished 
with  perpetual  imprisonment  and  forfeiture  of  goods,  and  of  the  profits  of  lands 
during  life,(y)  being  looked  upon  as  an  offence  of  the  same  nature  with  the  last; 
but  only,  as  no  blow  is  actually  given,  the  amputation  of  the  hand  is  excused. 
For  the  like  reason,  an  affray  or  not  near  the  said  courts,  but  out  of  their  actual 
view,  is  punished  only  with  fine  and  imprisonment.(2r)* 

*126 1  *^o^  o^\y  ^^<^^  AS  A^6  guilty  of  an  actual  violence,  but  of  threatening 
J  or  reproachful  words  to  any  judge  sitting  in  the  courts,  are  guilty  of  a 
high  misprision,  and  have  been  punished  with  large  fines,  imprisonment,  and 
corporal  punishment. (a)  And,  even  in  the  inferior  courts  of  the  king,  an  affiray 
or  contemptuous  behaviour  is  punishable  with  a  fine  by  the  judges  there  sitting, 
as  by  the  steward  in  a  court-leet,  or  the  like.(6) 

Likewise  all  such  as  are  guilty  of  any  injurious  treatment  to  those  who  are 
immediately  under  the  protection  of  a  court  of  justice  are  punishable  by  fine 
and  imprisonment ;  as,  if  a  man  assaults  or  threatens  his  adversary  for  sueing 
him,  a  counsel  or  attorney  for  being  employed  against  him,  a  juror  for  his  ver- 
dict, or  a  gaoler  or  other  ministerial  officer  for  keeping  him  in  custody,  and 
properly  executing  his  duty  :(c)  which  offences,  when  they  proceeded  fVirther 
than  bare  threats,  were  punished  in  the  Gothic  constitutions  with  exile  and  for-* 
feiture  of  goods.((f ) 

Lastly,  to  endeavour  to  dissuade  a  witness  from  giving  evidence,  to  disclose 
an  examination  before  the  privy  council,  or  to  advise  a  prisoner  to  stand  mute, 
(all  of  which  are  impediments  of  justice,)  are  high  misprisions,  and  contempts 
of  the  king's  courts,  and  punishable  by  fine  and  imprisonment.^  And  antiently 
it  was  held  that  if  one  of  the  grand  jury  disclosed  to  any  person  indicted  the 
evidence  that  appeared  against  him,  he  was  thereby  made  accessory  to  the 
offence,  if  felony,  and  in  treason  a  principal.  And  at  this  day  it  is  agreed  that 
he  is  guilty  of  a  high  misprision,(6)  and  liable  to  be  fined  and  imprisoned.(/)" 


t 


•)  Staand.  p.  a  88.    8In0tl4O|UL 
v)  1  Hawk.  P.  a  67. 
(■)  Cro.  Obt.  378. 
i«)  Ibid.  508. 
(•)  1  Hawk.  P.  0. 68. 


m  8  Inst  141, 142. 

Stiarnhook,  de  Jvrt  Goth,  L  8,  c.  8. 
See  Bar.  212.    87  An.  pL  44, »  4,  Ad.  188. 
r)  1  Hawk.  P.  a  69. 


*  Lord  Thanet  and  others  were  prosecuted  by  an  information  filed  by  the  attorney* 
general  for  a  riot  at  the  trial  of  Arthur  O'Connor  and  others  for  high  treason  under  a 
special  commission  at  Maidstone.  Two  of  the  defendants  were  found  guilty  generally, 
llie  three  first  counts  charged  (inter  (dia)  that  the  defendants  did  riotously  make  an 
assault  on  one  J.  R.,  and  did  then  and  there  beat^  brmse,  wounds  and  ill  treat  the  said  J.  R. 
in  the  presence  of  the  commissioners.  When  the  defendants  were  brought  up  for  judg- 
ment, K)rd  Kenyon  expressed  doubts  whether  upon  this  information  the  court  was  not 
bound  to  pronounce  the  judgment  of  amputation  of  the  right  hand,  &c.,  as  required  in  a 
prosecution  expressly  for  striking  in  a  court  of  justice.  In  consequence  of  these  doubts 
the  attorney-general  entered  a  nolle  prosequi  upon  the  first  three  counts,  and  the  court 
pronounced  judgment  of  fine  and  imprisonment  as  for  a  common  riot.  1  East,  P.  C.  438. 
— Christian. 

''^  The  mere  attempt  to  stifle  evidence  is  also  criminal,  though  the  persuasion  should 
not  succeed,  on  the  principle,  now  fully  established,  that  an  incitement  to  commit  any 
crime  is  itself  criminal.  6  East,  464.  2  East,  521,  522.  2  Stra.  904.  2  Leach,  925.  As  to 
conspiring  to  prevent  a  witness  from  giving  evidence,  see  2  East,  362.  Knowingly  making 
use  of  a  false  affidavit  is  indictable.    8  East,  364.    2  Stra.  1144.-^hittt. 

'-  A  few  years  ago,  at  York,  a  gentleman  of  the  grand  jur^  heard  a  witness  swear  in 
court,  upon  the  trial  of  a  prisoner,  directly  contraiy  to  the  evidence  which  he  had  given 
before  tne  grand  jury.  He  immediately  communicated  the  circumstance  to  the  judge, 
who,  upon  consulting  the  judge  in  the  other  court,  was  of  opinion  that  public  justice  in 
this  case  required  that  the  evidence  which  the  mtness  had  given  before  the  grand  jury 
ihorld  Im^  disclosed ;  and  the  witness  was  committed  for  peijury»  to  be  tried  upon  tha 
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CHAPTER  X. 
OF  OFFENCES  AGAINST  PUBLIC  JUSTICE. 

*The  order  of  our  distribution  will  next  lead  us  to  take  into  considera-  r  4.1 07 
tion  Buch  crimes  and  misdemeanours  as  more  especially  affect  the  com-  ^ 
monwealth,  or  public  polity  of  the  kingdom )  which^  however,  as  well  as  those 
which  are  peculiarly  pointed  against  the  lives  and  security  of  private  subjects^ 
are  also  of&nces  against  the  king  as  the  pater-familias  of  the  nation,  to  whom 
It  appertains,  by  his  regal  office,  to  protect  the  community,  and  each  individual 
therein,  from  every  degree  of  injurious  violence,  by  executing  those  laws  which 
the  people  themselves,  m  conjunction  with  him,  have  enacted,  or  at  least  have 
consented  to  by  an  agreement  either  expressly  made  in  the  persons  of  their 
representatives,  or  by  a  tacit  and  implied  consent,  presumed  and  proved  by  im- 
memorial usage. 

The  species  of  crimes  which  we  have  now  before  us  is  subdivided  into  such  a 
number  of  inferior  and  subordinate  classes  that  it  would  much  exceed  the  bounds 
of  an  elementary  treatise,  and  be  insupportably  tedious  to  the  reader,  were  I  to 
examine  them  all  minutely  or  with  any  degree  of  critical  accuracy.  I  shall 
therefore  confine  myself  principally  to  general  definitions-  or  descriptions  of  this 
great  variety  of  offences,  and  to  the  punishments  inflicted  by  law  for  each  par- 
ticular offence,  with  now  and  then  a  few  incidental  observations;  referring  the 
student,  for  more  particulars,  to  other  voluminous  authors,  who  have  treats  of 
these  subjects  with  greater  precision  and  more  in  detail  than  is  consistent  with 
the  plan  of  these  commentaries. 

The  crimes  and  misdemeanours  that  more  especially  affect  the  commonwealth 
may  be  divided  into  five  species,  viz.,  ^offences  against  public  justice,    r^ios 
against  the  public  peace,  against  public  trade,  against  the  public  health,    *- 
and  against  the  public  police  or  economy;  of  each  of  whicn  we  will  take  a  cur- 
sorv  view  in  their  order. 

first,  then,  of  offences  against  public  justice,  some  of  which  are  felonious^ 
whose  punishment  may  extend  to  death ;  others  only  misdemeanours.  I  sfiall 
begin  with  those  that  are  most  penal,  and  descend  gradually  to  such  as  are  of 
less  malignity. 

1.  Embezzling  or  vacating  records,  or  falsifying  certain  other  proceedings  in 
a  court  of  judicature,  is  a  felonious  offence  against  public  justice.  It  is  enacted, 
by  statute  8  Hen.  YI.  c.  12,  that  if  any  clerk  or  other  person  shall  wilfully  take 
awav,  withdraw,  or  avoid  any  record  or  process  in  the  superior  courts  of  justice 
in  Westminster  hall,  by  reason  whereof  the  judgment  shall  be  reversed  or  not 
take  effect,  it  shall  be  felony  not  only  in  the  principal  actors,  but  also  in  their 
procurers  and  abettors.^    JLad  this  may  be  tried  either  in  the  king's  bench  or 

teBtimony  of  the  gentlemen  of  the  grand  jury.  It  was  held  that  the  object  of  this  oon- 
<Sealment  was  only  to  prevent  the  testimony  produced  before  them  from  being  contra- 
dicted by  subornation  of  perjury  on  the  part  of  the  persons  against  whom  bills  were 
found.  This  is  a  privilege  which  may  be  waived  by  the  crown.  See  p.  303,  pati. — 
Christian. 

1  The  8  Hen.  V  I.  c.  12,  s.  3  is  now  repealed,  by  7  &  8  Geo.  IV .  o.  27,  by  sect.  21  of  which 
it  is  enacted  that  "  if  any  person  shall  steal,  or  shall  for  any  fraudulent  purpose  take 
from  its  place  of  deposit  for  the  time-being,  or  from  any  person  having  the  lawful  cus- 
tody thereof,  or  shall  unlawfully  and  maliciously  obliterate,  ii\jure,  or  destroy,  any  record, 
writ,  return,  panel,  process,  interrogatory,  deposition,  affidavit,  rule,  order,  or  warrant 
of  attorney,  or  any  original  document  whatsoever,  of  or  belonging  to  any  court  of  record, 
or  relating  to  any  matter  civil  or  criminal  begun,  depending,  or  terminated  in  any  such 
ocurt,  or  any  bill,  answer,  interrogatory,  deposition,  affidavit,  order,  or  decree,  or  any 
original  document  whatsoever,  of  or  belonging  to  any  court  of  equity,  or  relating  to  any 
cause  or  matter  begun,  depending,  or  terminated  in  any  such  court,  every  such  offender 
shall  be  guilty  of  a  misdemeanour,  and,  being  convicted  thereof,  shall  be  liable,  at  the 
discretion  of  the  court,  to  be  transported  beyond  the  seas  for  the  term  of  seven  yeaxB,  ol 
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common  picas  by  a  jury  de  medietaie, — ^half  officers  of  any  of  the  superior  courts, 
and  the  other  half  common  jurors.*  Likewise,  by  statute  21  Jac.  I.  c.  26,  to 
acknowledge  any  fine,  recovery,  deed  enrolled,  statute,  recognizance,  bail,  or 
judgment,  in  the  name  of  another  person  not  privy  to  the  same,  is  felony  with- 
out Donefit  of  clergy.  Which  law  extends  only  to  proceedings  in  the  courts 
themselves ;  but,  by  statute  4  W.  and  M.  c.  4,  to  personate  any  other  person  (as. 
bail)  before  any  judge  of  assize  or  other  commissioner  authorized  to  take  bai' 
in  the  country,  is  also  felony.'  For  no  man's  property  would  be  safe  if  recordj 
mi^ht  be  suppressed  or  falsified,  or  persons'  names  be  falsely  usurped  in  courtA 
or  oefore  their  public  officers. 

2.  To  prevent  abuses  by  the  extensive  power  which  the  law  is  obliged  to  re- 
pose in  gaolers,  it  is  enacted,  by  statute  14  Edw.  III.  c.  10,  that  if  any  gaoler  by 
too  great  duress  of  imprisonment  makes  any  prisoner  that  he  hath  in  ward 
*1291     '*'^^^<>™^  ^^  approver  or  an  appellor  against  his  will ;  that  is,  as  we  shall 

^  see  hereafter,  to  accuse  and  turn  evidence  against  some  other  person ;  it 
is  felony  in  the  gaoler.*  For,  as  Sir  Edward  Coke  observes,(a)  it  is  not  lawfbl 
to  induce  or  excite  any  man  eveii  to  a  just  accusation  of  another,  much  less  to 
do  it  by  duress  of  imprisonment ;  and  least  of  all  by  a  gaoler,  to  whom  the 
prisoner  is  committed  for  safe  custody. 

3.  A  third  offence  against  public  justice  is,  obstructing  the  execution  of  lawful 
process.  This  is  at  all  times  an  offence  of  a  veiy  high  and  presumptuous  nature; 
but  more  particularly  so  when  it  is  an  obstruction  of  an  arrest  upon  criminal 
process.  And  it  hath  been  holden  that  the  party  opposing  such  arrest  becomes 
therehy  particeps  criminis;  that  is,  an  accessory  in  felony,  and  a  principal  in 

(•)  8  Intt.  91. 

to  sufifer  such  other  punishment  by  fine  or  imprisonment,  or  by  both,  as  the  court  shaU 
award ;  and  it  shall  not  in  any  indictment  for  such  offence  be  necessarv  to  allege  that 
the  article  in  respect  of  which  the  offence  is  committed  is  the  property  of  any  person,  or 
that  the  same  is  of  any  value." — Chitty. 

'It  is  a  high  misprision  in  an  officer  to  alter  the  enrolment  of  a  memorial  of  an 
annuity-deed  i^ithout  the  sanction  of  the  court.    3  Taunt.  543. 

By  the  5  Geo.  IV.  c.  20,  s.  10,  persons  in  the  postoffice  embezzling  or  destroying  par- 
liamentary proceedings,  ic.  sent  by  post  will  be  guilty  of  a  misdemeanour  punishable 
with  fine  and  imprisonment. — Chitty. 

But,  by  Stat.  7  k  S  Geo.  IV.  c.  29,  this  statute,  so  far  as  it  relates  to  this  offence,  is 
repealed ;  and  it  is  enacted,  by  s.  21  and  1  Vict.  c.  90,  s.  5,  that  stealing  or  maliciously 
obliterating  any  record,  writ,  affidavit,  or  document  belonging  to  any  court  of  law  or 
equity  shall  be  a  misdemeanour  punishable  with  transportation  for  seven  years,  or  fine 
or  imprisonment, — and  now  with  penal  servitude,  (16  &-17  Vict.  c.  99;)  and,  by  stat.  2 
W.  IV.  c.  34,  ss.  9,  19,  and  1  Vict.  c.  90,  s.  5,  where  a  person  having  been  convicted  of 
any  offence  relating  to  the  coin  shall  afterwards  be  indicted  of  any  offence  committed 
subsequent  to  such  conviction,  any  clerk  or  officer  of  the  court  where  the  offender  was 
first  convicted,  certifying  a  false  copy  of  any  indictment,  knowing  the  same  to  be  false, 
was  liable  to  be  transported  for  fourteen  nor  less  than  seven  years,  or  to  be  imprisoned 
for  any  term  not  exceeding  two  years, — and  now  to  penal  servitude.  B^  1  &  2  Vict.  c. 
94,  8.  19,  any  person  employed  in  the  public-record  office  who  shall  certify  any  writins 
as  a  true  copy,  knowing  the  same  to  be  false  in  any  material  part,  or  any  person  who  shau 
counterfeit  the  signature  of  the  assistant  record-keeper  or  who  shall  counterfeit  the  seal 
of  the  said  office,  on  being  convicted  thereof,  might  be  transported  for  life  or  for  not  less 
than  seven  years,  or  be  imprisoned  for  not  more  than  four  years.  By  14  &  15  Vict.  o.  99, 
i.  15,  if  any  officer  under  that  act  shall  wilfully  certifv  any  document  as  being  a  true  copy 
or  extract,  knowing  the  same  not  to  be  so,  he  shall  be  guilty  of  a  misdemeanour,  and 
shall  be  liable  on  conviction  to  imprisonment  for  any  term  not  exceeding  eighteen 
months. — Stbwabt. 

*  See  also  11  Geo.  IV.  and  1 W.  IV.  o.  66,  s.  11.  And  the  false  personation  of  voters  at 
elections  is  a  misdemeanour.    6  &  7  Vict.  o.  18,  s.  33.— Stewart. 

The  merely  personating  bail  before  a  judge  at  chambers,  or  acknowledging  bail  in  a 
felse  name,  is  only  a  mbdemeanour,  unless  the  bail  are  filed,  (2  East,  P.  C.  109;)  and 
outtine  in  bail  in  the  name  of  a  pet  son  not  in  existence  is  not  within  the  act.  1  Stra» 
&04.  The  courts  will  not  vacate  the  proceedings  against  the  party  personated  until  the 
offender  is  convicted,  (T.  Jones,  64.  1  Ventr.  501.  3  Keb.  694.  1  Ixi.  Raym.  445 ;)  and 
a  conviction  cannot  take  place  until  the  bail-piece  is  filed.   2  Sid.  90. — Chittt. 

*  This  act  of  Edw.  III.  is  now  repealed,  by  the  4  Geo.  IV.  c.  64,  s.  1.— Chittt. 
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high  tPeaaon.(5)*  Formerly,  one  of  the  greatest  obstrnctions  to  pablic  justice, 
both  of  the  civil  and  criminal  kind,  was  the  multitude  of  pretended  privileged 
places  where  indigent  persons  assembled  together  to  shelter  themselves  from 
,  justico,  (especially  in  London  and  South wark,)  under  the  pretext  of  their 
having  been  antient  palaces  of  the  crown,  or  the  like  :{c)  all  of  which  sanc- 
tuaries for  iniquity  are  now  demolished,  and  the  opposing  of*  any  process  therein 
is  made  highly  penal,  by  the  statutes  8  &  9  W.  III.  c.  27,  9  Geo.  I.  c.  28,  and  11 
Geo.  I.  c.  22,  which  enact  that  persons  opposing  the  execution  of  any  process  ic 
such  pretended  privileged  places  within  the  bills  of  mortality,  or  abusing  any 
officer  in  his  endeavours  to  execute  his  duty  therein,  so  that  he  receives  bodily 
hurt,  shall  be  guilty  of  felony,  and  transported  for  seven  years ;  and  persons  in 
disguise,  joining  in  or  abetting  any  riot  or  tumult  on  such  account,  or  opposing 
any  process,  or  assaulting  and  abusing  any  officer  executing  or  for  having  exe- 
cuted the  same,  shall  be  felons  without  benefit  of  clergy.' 

4.  An  escape  of  a  person  arrested  upon  criminal  process  by  eluding  the  viffi« 
lance  of  his  keepers  before  he  is  put  in  hold  is  also  an  offence  against  pubnc 
justice,  and  the  party  himself  *is  punishable  by  fine  or  imprisonment.(e2)  p^  |gQ 
But  the  officer  permitting  such  escape,  either  by  negligence  or  conni-  *- 
vance,  is  much  more  culpable  than  the  prisoner;  the  natural  desire  of  liberty 
pleading  strongly  in  his  behalf,  though  he  ought  in  strictness  of  law  to  submit 
himself  quietly  to  custody  till  cleared  by  the  due  course  of  justice.  Officers 
therefore  who,  after  arrest,  negligently  permit  a  felon  to  escape,  are  also  punishable 
by  fine  :(e)  but  voluntary  escapes,  by  consent  and  connivance  of  the  officer,  are 
a  much  more  serious  offence;  for  it  is  generally  agreed  that  such  escapes 
amount  to  the  same  kind  of  offence,  and  are  punishable  in  the  same  degree, 
as  the  offence  of  which  the  prisoner  is  guilty  and  for  which  he  is  in  custody, 
whether  treason,  felony,  or  trespass.  And  this,  whether  he  were  actually  com- 
mitted t4)  gaol  or  only  under  a  bare  arrest-C/)  But  the  officer  cannot  be 
thus  punished  till  the  original  delinquent  hath  actually  received  judgment, 
or  been  attainted,  upon  verdict,  confession,  or  outlawry,  of  the  crime  for  which 
he  was  so  committed  or  arrested ;  otherwise  it  might  happen  that  the  officer 
might  be  punished  for  treason  or  felony,  and  the  person  arrested  and  escaping 


might  turn  out  to  be  an  innocent  man.    But,  before  the  conviction  of  the 

in    ^ 
for  a  mis({emeanour.(jrV 


principal  party,  the  officer  thus  neglecting  his  duty  may  be  fined  and  imprisoned 


(>)  2  Hawk.  p.  C.  121. 

(«)  Such  as  WhiU>'Friear8  and  Ita  eoTiroiu^  the  Sanojff  and 
the  Mini  in  Soathwark. 
(^  2  Hawk.  P.  a  122. 


P 


•)  1  Hal.  P.  a  eoo. 

)  Ibid.  590.    2  Hawk.  P.  0. 134. 
(#)  1  Hal.  P.  C.  688,  589.    2  Hawk.  P.  0.  IH 186. 


*  By  the  25  Qteo.  II.  c.  37,  s.  9,  attempting  to  rescue  a  person  convicted  of  murder 
whilst  proceeding  to  execution  is  felony,  and  punishable  with  death.  By  the  43  Oeo. 
III.  c.  58,  8.  1,  shooting  at  or  levelling  loaded  fire-arms  at  a  person  and  attempting  to 
discharge  the  same,  or  stabbing  or  cutting  with  intent  to  obstruct,  resist,  or  prevent  the 
lawful  apprehension  and  detainer  of  the  person  so  stabbing,  &c.  or  the  lawful  appre* 
hension  and  detainer  of  his  accomplice,  is  a  felony,  without  benefit  of  clergy.  It  seems 
the  right  of  the  party  to  arrest  should  be  proved  to  bring  a  party  resistingr  within  the 
meaning  of  the  act.  1  Stark.  C.  N.  P.  246.  If  a  cutting  or  wounding,  &c.  takes  plaoe  in 
an  attempt  to  apprehend  the  prisoner,  without  a  due  notification  of  the  warrant  or 
authority  by  which  the  person  acts,  it  does  not  fall  within  the  meaning  of  the  acty  as  it 
is  not  a  wilful  resistance  of  a  lawful  apprehension.  3  Gamp.  68,  per  lord  Ellenborough, 
C.  J.,  at  Maidstone,  Aug.  8,  1816. 

By  9  Geo.  IV.  c.  31,  s.  25,  it  is  enacted  that  where  any  person  shall  be  charged  with 
and  convicted  of,  as  a  misdemeanour,  any  assault  upon  any  person  with  intent  to  resist 
or  prevent  the  lawful  apprehension  or  detainer  of  the  party  so  assaulting,  or  of  any  other 
person,  for  any  ofienoe  for  which  he  or  they  may  be  liable  by  law  to  be  apprehended  or 
detained,  the  court  may  sentence  the  offender  to  be  imprisoned,  with  or  without  hard 
labour,  for  any  term  not  exceeding  two  years,  and  may  also  fine  the  offender,  and  require 
him  to  find  sureties  for  keeping  the  peace.  See  1  &  2  Geo.  IV.  c.  88,  s.  2.  3  Geo.  IV.  c. 
114,  1  Burn's  J.  230,  et  seq. 

*  And,  by  stat.  9  Geo.  IV.  c.  31,  s.  25,  the  preventing  the  apprehension  of  an  offender 
Is  a  misdemeanour,  punishable  with  fine  or  imprisonment  for  two  years. — Stewart. 

*  There  must  be  an  actual  arrest,  as  well  as  a  lawful  arrest,  to  make  an  escape  criminal 
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5.  Breach  of  prison  by  the  offender  himself,  when  committed  for  any  cause, 
was  felony  at  the  common  law;(A)  or  even  conspiring  to  break  it.(t)  JBat  this 
severity  is  mitigated  by  the  statute  de  frangentibus  prisonam,  1  Edw.  II.,  which 
enacts  that  no  person  shall  have  judgment  of  life  or  member  for  breakinff « 
prison,  unless  committed  for  some  capital  offence.  So  that  to  break  prison  and 
escape,  when  lawfully  committed  for  any  treason  or  felony,  remains  still  felony, 
as  at  the  common  law;  and  to  break  prison,  (whether  it  be  the  county-gaol,  the 
stocks,  or  other  usual  place  of  security,)  when  lawfully  confined  upon  any  other 
*1S1 1    ^'^^^^^^^  charge,  is  still  ^punishable  as  a  high  misdemeanour  by  fine  and 

^  imprisonment.  For  the  statute  which  ordains  that  such  offence  shall 
be  no  longer  capital  never  meant  to  exempt  it  entirely  from  every  degree  of 
punishment.(J)" 

6.  Bescue  is  the  forcibly  and  knowingly  freeing  another  firom  an  arrest  oi 
imprisonment ;  and  it  is  generally  the  same  offence  in  the  stranger  so  rescuing 
as  it  would  have  been  in  a  gaoler  to  have  voluntarily  permitted  an  escape.  A 
rescue,  therefore,  of  one  apprehended  for  felony  is  felony;  for  treason,  treason; 
and  for  a  misdemeanour,  a  misdemeanour  also.  But  here  likewise,  as  upon 
voluntary  escapes,  the  principal  must  first  be  attainted  or  receive  judgment  be- 
fore the  rescuer  can  be  punished,  and  for  the  same  reason ;  because,  perhaps,  in 
&ct  it  may  turn  out  that  there  has  been  no  offence  committed.(/r)*    By  statute 

(*)  1  Hal.  p.  C.  fl07.  (/)  2  Hawk.  P.  G.  128. 

(i)  Bract  (.  8,  c  9.  (*)  1  HaL  P.  a  607.    Fort.  344. 

in  an  officer.  2  Hawk.  o.  19,  as,  1,  2.  It  must  also  be  for  a  criminal  matter,  (id.  8.  3 ;) 
and  the  imprisonment  must  be  continuing  at  the  time  of  the  offence.  Id.  s.  4.  1  Russ. 
531.  1  Hale,  594.  In  some  cases  it  is  an  escape  to  suffer  a  prisoner  to  have  greater 
liberty  than  can  bv  law  he  allowed  him ;  as,  to  admit  him  to  bail  against  law,  or  to  suffer 
him  to  go  beyond  the  limits  of  the  prison,  though  he  return.  2  Hawk.  c.  19,  s.  5.  A 
retaking  will  not  excuse  ati  escape.    Id.  s.  13. 

Private  individuals  who  have  persons  lawfully  in  their  custody  are  guilty  of  an  escape  if 
they  suffer  them  illegally  to  depart,.  (1  Hale,  595 ;)  but  they  may  protect  themselvea 
firom  liahil'ty  by  delivering  over  their  prisoner  to  some  legal  and  pro})er  officer.  1  Hale, 
594,  595.  A  private  person  thus  guilty  of  an  escape,  the  punishment  is  fine,  or  imprison- 
ment, or  hoth.    2  Hawk.  c.  20,  s.  6. 

By  the  52  Geo.  III.  c.  156,  persons  aiding  the  escape  of  prisoners  of  war  are  guilty  of 
felony  and  liable  to  transportation.  It  has  been  held  that  the  offence  of  aiding  a 
prisoner  of  war  to  escape  is  not  complete  if  such  prisoner  is  acting  in  concert  with  thoiie 
under  whose  charee  he  is,  merely  to  detect  the  deiendant»  and  has  no  intention  to  escape. 
Russ.  &  R.  C.  C.  196.— Chittt. 

^  An  actual  breaking  is  the  gist  of  this  offence,  and  must  be  stated  in  the  indictment. 
It  must  also  appear  that  the  party  was  lawfully  in  -prison,  and  for  a  crime  involving  judg- 
ment of  life  or  member:  it  is  not  enoush  to  allege  that  he  '*  feloniously  broke  prison.^' 
2  Inst.  591.  1  Russell,  381.  If  lawfully  committed,  a  party  breaking  prison  is  within 
the  statute,  although  he  may  be  innocent;  as  if  committed  by  a  magistrate  upon  strong 
suspicion.  2  Inst.  590.  1  Hale,  P.  G.  610.  1  Russell,  378.  To  constitute  a  felonious  prison- 
breach,  the  party  must  be  committed  for  a  crime  which  is  capital  at  the  time  of  the 
breaking.  1  Russell,  379,  Cole's  case.  Plowd.  Comm.  401.  A  constructive  breaking  is 
not  sufficient:  therefore,  if  a  person  goes  out  of  prison  without  obstruction,  as  by  a  door 
being  left  open,  it  is  only  a  misdemeanour.  1  Haie,  P.  C.  611.  An  actual  intent  to  break 
is  not  necessary.  The  statute  extends  to  a  prison  in  law  as  well  as  to  a  prison  in  fact.  2 
Inst.  589.  "  Prison-breach  or  rescue  is  a  common-law  felony,  if  the  prisoner  breaking 
prison,  or  rescued,  is  a  convicted  felon ;  and  it  is  punishable  at  common  law  by  imprison- 
ment, and,  under  19  Geo.  III.  c.  74,  {  4,  by  three  times  whipping.  Throwing  down  loose 
bricks  at  the  top  of  a  prison-wall,  placed  there  to  impede  escape  and  give  alann,  is  prison- 
breach,  though  they  were  thrown  down  by  accident.''  Rex  t».  Haswell,  R.  i  K.  C.  C. 
458. — Chittt. 

•By  1  &  2  Geo.  IV.  c.  98,  (entitled  an  "Act  to  amend  the  Law  of  Rescue,")  s.  1, 
rescuing  persons  charged  with  felony  is  punishable  with  seven  years'  transportation,  or 
imprisonment  for  not  less  than  one  year  and  not  more  than  three  years.  And,  by  s.  1, 
assaulting  any  lawful  officer,  to  prevent  the  apprehension  or  detainer  of  persons  charged 
with  felony,  is  punishable  with  two  years'  imprisonment,  in  addition  to  other  pains  and 
penalties  incurred.  Vide  also  5  Geo.  IV.  c.  84,  {  22.  This  section  is  repealed  by  9  Geo. 
IV.  c.  31,  which,  by  section  25,  provides  a  punishment  for  these  offences.     Mdeposi,  217. 

^y  9  Geo.  IV.  o.  4,  s.  13,  (entitled  the  Mutiny  Act,)  persons  under  sentence  of  death 
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11  Greo.  II.  c.  26,  and  24  G^o.  II.  c.  40,  if  five  or  more  persons  assemble  to  rescue 
any  retailers  of  spirituous  liquors,  or  to  assault  the  mformers  against  them,  it 
is  felony,  and  subject  to  transportation  for  seven  years.  By  the  statute  16  G^o. 
II  c.  31,  to  convey  to  any  prisoner  in  custody  for  treason  or  felony  any  arms, 
instruments  of  escape  or  disguise,  without  the  knowledge  df  the  gaoler,  though 
no  escape  be  attempted,  or  any  way  to  assist  such  prisoner  to  attempt  an  escape, 
though  no  escape  be  actually  made,  is  felony,  and  subjects  the  offender  to  trans* 
portation  for  seven  years ;  or  if  the  prisoner  be  in  custody  for  petit  larceny  or 
other  inferior  offence,  or  charged  with  a  debt  of  1002.,  it  is  then  a  misdemeanour, 
punishable  with  fine  and  imprisonment.'*^  And,  by  several  special  statutes,(Z)  to 
rescue,  or  attempt  to  rescue,  any  person  committed  for  the  oifences  enumerated 
in  those  acts,  is  felony  without  benefit  of  clergy;  and  to  rescue,  or  attempt  to 
rescue,  the  body  of  a  felon  executed *for  murder,  is  single  felony,  and  subject  to 
transportation  for  seven  years.  Nay,  even  if  any  person  be  charged  with  any 
of  the  offences  against  the  black-act,  9  Geo.  I.  c.  22,  and  being  required,  by  order 
of  the  privy  council,  to  surrender  himself,  neglects  so  to  do  for  iorty  days,  both 
he  and  all  that  knowingly  conceal,  aid,  abet,  or  succour  him,  are  felons  without 
benefit  of  clergy." 

♦7.  Another  capital  offence  against  public  justice  is  the  returning  from    r^cioo 
transportation^  or  being  seen  at  large  in  Great  Britain  before  the  expira-    ^ 
tion  of  the  term  for  which  the  offender  was  ordered  to  be  transported,  or  had 
agreed  to  transport  himself.    This  is  made  felony  without  benefit  of  clergv  in 
aU  cases,  by  statutes  4  G^o.  I.  c.  11,  6  Geo.  I.  c.  23, 16  Geo.  II.  c.  15,  and  8  G-eo. 

III.  c.  15,  as  is  also  the  assisting  them  to  escape  from  such  as  are  conveying 
them  to  the  port  of  transportation." 

(I)  0GeowI.e.28.  (Tmwportatioii.)  90flo.L«.S2.  (Btaek     ILa84  (BBran^Uac.  Bm CIm 62 0«oi. HL e.  148|  t. IL)  it 
kcL)  8  Gflo.  IL  e.  20l  (DMtrpyiiig  tnnpikiii^  to.)   19  Geo.     Cko.  U.  o.  87.  (fliirder.)    27  G«Ob  IL  a  U.  (BlMk  Aol) 

by  court-martial,  having  obtained  a  conditional  pardon,  escaping  out  of  custody,  and  all 
parties  aiding  such  escape,  are  punishable  as  felons.  See  Kex  vs.  Stanley,  R.  k  R.  G. 
C.  432.-- Chittt. 

^  On  an  indictment  under  this  act,  the  offence  of  delivering  instruments  of  escape  to 
a  prisoner  has  been  held  to  be  complete  though  the  prisoner  had  been  pardoned  of  the 
offence  of  which  he  was  convicted,  on  condition  of  transportation ;  and  a  party  may  be 
convicted  though  there  is  no  evidence  that  he  knew  of  what  offence  the  prisoner  had 
been  convicted.  Rex  vs.  Shaw,  R.  &  R.  0.  C.  526.  This  act  applies  only  to  cases  of 
attempt,  (Tilley's  case,  2  Leach,  662 ;)  and  a  case  where  the  commitment  is  on  suspicion 
only  is  not  within  it.  Greenif 's  case,  1  Leach,  363.  This  act  appears  virtually  to  be  re- 
pealed by  4  Geo.  IV.  c.  64,  s.  43,  which  makes  delivering  instruments  of  escape  to  any 
prisoner,  whether  he  actually  escape  or  not,  a  felony  punishable  by  fourteen  years'  trans- 
portation.— Chittt. 

'^  Some  of  these  acts,  as  &r  as  they  relate  to  the  exclusion  of  benefit  of  clergy,  and  to 
the  form  of  punishment,  are  altered  and  amended  by  1  A^  2  Geo.  IV.  c.  88,  and  5  Geo 

IV.  c.  84, 

By  4  Geo.  TV.  c.  54,  {  1>  to  rescue  a  party  in  custody  for  an.  offence  against  the  BlaoR 
Act  (9  Geo.  I.  o.  22)  is  punishable  only  with  transportation,  or  imprisonment  and  hard 
labour. — Chittt. 

By  Stat.  1  Vict.  c.  91,  {{  1  &  2,  any  person  rescuing,  or  attempting  to  rescue,  any  other 
person  who  shall  be  committed  or  found  guilty  of  murder  shall  be  liable  to  be  tran^ 
ported  for  life,  or  for  any  time  not  exceeding  fifteen  years,  or  to  be  imprisoned  for  three ; 
and  now  penal  servitude  may  be  substituted. — Stewart. 

^*  These  provisions  are  virtually  repealed  by  the  5  Geo.  TV.  c.  84,  which  revives  and 
consolidates  into  one  act  the  laws  relative  to  the  transportation  of  offenders.  By  the 
22d  section  it  is  enacted  that  if  any  offender,  sentenced  or  ordered  to  be  transported  or 
banished,  or  having  agreed  to  transport  or  banish  himself,  shall  be  afterwards  found  at 
large,  without  lawful  excuse,  before  Uie  expiration  of  the  term  of  transportation  or  banish- 
ment, he  shall  suffer  death  without  benefit  of  clergy.  By  sect.  "84,  the  act  is  not  to 
extend  to  persons  banished,  under  the  60  Geo.  III.  and  1  Geo.  IV.  c.  8,  for  blasphemous 
and  seditious  libels.  If  the  prisoner  can  show  such  circumstances  of  poverty  or  sicKness 
which  amount  to  an  absolute  impossibility  to  transport  himself  or  leave  the  kingdom*- 
he  will  not  be  within  the  act.  1  Leach,  396.  By  the  22d  sect,  of  5  Geo.  IV.  o.  84,  a  reward 
of  20/.  is  given  for  prosecuting  an  offender  against  the  act  to  conviction. — Chittt. 

But  these  statutes  are  repe^ed  by  stat.  4  «  5  W.  IV.  c.  67,  by  which  this  offence  is 
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8.  An  eighth  is  that  of  taking  a  reward  under  pretence  of  helping  the  owner  to 
his  stolen  goods.  This  was  a  contrivance  carried  to  a  great  length  of  villainy  in 
the  beginning  of  the  reign  of  George  the  First;  the  confederates  of  the  felons 
thus  disposing  of  stolen  goods,  at  a  cheap  rate,  to  the  owners  themselves,  ard 
thereby  stifling  all  further  inquiry.  The  famous  Jonathan  Wild  had  under  hhn 
a  well-disciplined  corps  of  thieves,  who  brought  in  all  their  spoils  to  him,  and 
he  kept  a  sort  of  public  office  for  restoring  them  to  the  owners  at  half-price. 
To  prevent  which  audacious  practice,  to  the  ruin  and  in  defiance  of  public 
justice,  it  was  enacted,  by  statute  4  Geo.  I.  c.  11,  that  whoever  shall  take  a  re- 
ward under  the  pretence  of  helping  any  one  to  stolen  ^ods  shall  suffer  as  the 
felon  who  stole  them,  unless  he  causes  such  principal  felon  to  be  apprehended 
and  brought  to  trial,  and  also  gives  evidence  a^inst  them.  Wild,  still  continu- 
ing in  his  old  practice,  was  upon  this  statute  at  last  convicted  and  executed.(m')'* 

9.  Keceiving  of  stolen  goods,  knowing  them  to  be  stolen^  is  also  a  hi^h  misde- 
meanour and  af&ont  to  public  justice.  We  have  seen  in  a  former  chapter(n) 
that  this  offence,  which  is  only  a  misdemeanour  at  common  law,  by  the  statute 
3  &  4  W.  and  M.  c.  9,  and  5  Anne,  c.  31,  makes  the  offender  accessory  to  the  theft 
and  felony.  But  because  the  accessory  cannot  in  general  be  tried,  unless  with 
the  principal  or  after  the  principal  is  convicted,  the  receivers  by  that  means  fre- 
quently eluded  justice.  To  remedy  which,  it  is  enacted,  by  statute  1  Anne,  c.  9, 
and  5  Anne,  c.  31,  that  such  receivers  may  still  be  prosecated  for  a  misdemeanour, 
*1331     ^^^  punished  by  fine  and  imprisonment,  ^though  the  principal  felon  be 

-I  not  before  taken,  so  as  to  be  prosecated  and  convicted.  And,  in  case  of 
recei^ng  stolen  lead,  iron,  and  certain  other  metals,  such  offence  is,  by  statute 
29  Geo.  II.  c.  30,  punishable  by  transportation  for  fourteen  year8.(o)  So  that 
now  the  prosecutor  has  two  methods  in  his  choice :  either  to  punish  the  receivers 
for  the  misdemeanour  immediately,  before  the  thief  is  taken,(p)  or  to  wait  till 
the  felon  is  convicted,  and  then  punish  them  as  accessories  to  the  felony.  But 
it  is  provided,  by  the  same  statutes,  that  he  shall  only  make  use  of  one,  and  not 
both,  of  these  methods  of  punishment.  By  the  same  statute,  also,  29  Geo.  II. 
c.  30,  persons  having  lead,  iron,  and  other  metals  in  their  custody,  and  not  giving 
a  satisfactory  account  how  they  came  by  the  same,  are  guilty  of  a  misdemeanour, 
and  punishable  by  fine  or  imprisonment.  And,  by  statute  10  G^o.  III.  c.  48,  all 
knowing  receivers  of  stolen  plate  or  jewels,  taken  by  robbery  on  the  highway, 
or  when  a  burglary  accompanies  the  stealing,  may  be  tried  as  well  before  as 
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»)8m  itttt.  6 Geo.  L  c.  28, 1. 9. 
,«)  See  page  88. 


(•)  8eealM>itat.2Geo.  III.  e.  28,  ■.  12,  for  tbe  pvntahment 
Hi  receiyen  of  goods  stalen  by  bomboate,  Ac  in  the  Thames 
(P)  Foster,  878. 


punishable  with  tranBportation  for  life,  and  previous  imprisonment  for  any  term  not  ex- 
ceeding four  years;  and  now  penal  servitude  may  be  substituted. — Stewart. 

"  In  Rex  va.  Ledbitter,  R.  &  R.  C.  C.  76,  a  police-ofScer  was  indicted,  under  4  Geo. 
I.  c.  11,  2  4,  for  taking  money  under  the  pretence  of  helping  a  person  to  goods  stolen 
from  him,  and  convicted  of  felony,  though  the  officer  had  no  knowledge  of  the  felon, 
and  though  he  possessed  no  power  to  apprehend  the  felon,  and  though  the  property  was 
never  restored  and  the  officer  had  no  power  to  restore  it. 

By  statute  7  &  8  Geo.  IV.  c.  29,  {  58,  it  is  enacted,  *'That  every  person  who  shall  cor- 
ruptly take  any  money  or  reward,  directly  or  indirectly,  under  pretence,  or  upon  account 
of  helping  any  person,  to  any  chattel,  money,  valuable  security,  or  other  property  what 
soever,  which  shall  by  any  felony  or  misdemeanor  have  been  stolen,  taken,  obtained,  or 
converted  as  aforesaid,  shall  (unless  he  cause  the  offender  to  be  apprehended  and  brought 
to  trial  for  the  same)  be  guilty  of  felony,  and,  being  convicted  thereof,  shall  be  liable,  at 
the  discretion  of  the  court,  to  be  transported  beyond  the  seas  for  life,  or  for  any  term  not 
less  than  seven  years,  or  to  be  imprisoned  for  any  term  not  exceeding  four  years,  and,  if 
a  male,  to  be  once,  twice,  or  thrice,  publicly  or  privately  whipped,  (if  the  court  shall  so 
think  fit,)  in  addition  to  such  imprisonment." 

By  {  59,  advertising'  a  reward  for  the  return  of  any  stolen  property  whatsoever,  which 
shall  have  been  stolen  or  lost,  purporting  that  no  questions  shall  be  asked,  or  printing 
such  advertisements,  renders  the  offending  party  liable  to  a  penalty  of  fifty  pounds,  ana 
foil  costs,  to  any  person  who  will  sue  for  the  same  by  action  of  debt.  This  act  repeaU 
the  25  Geo.  II.  c.  36,  {  1,  as  far  as  relates  to  the  advertising  rewards  for  stolen  goods. 

The  4  Geo.  I.  c.  11,  {  4,  relating  to,  and  the  1  Geo.  IV.  c.  115,  directing,  the  degree  of 
pui»ishment  for  this  offence,  are  also  repealed  by  this  statute. — Chittt. 
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after  the  conviction  of  the  principal,  and  whether  he  be  in  or  out  of  custody, 
and,  if  convicted,  shall  be  adjudged  guilty  of  felony,  and  transported  for  four- 
teen years." 

10.  Of  a  nature  somewhat  similar  to  the  two  last  is  the  offence  of  theft  bote, 
which  is  where  the  party  robbed  not  only  knows  the  felon,  but  also  takes  his 
^oods  again,  or  other  amends,  upon  agreement  not  to  prosecute.  '''This  rmioA 
IS  frequently  called  compounding  of  felony,  and  formerly  was  held  to  ^ 
make  a  man  an  accessory;  but  it  is  now  punished  only  with  fine  and  imprison- 
ment.(g)  This  pei^version  of  justice,  in  the  old  Gothic  constitutions,  was  liable 
to  the  most  severe  and  infamous  punishment.  And  the  Salic  law,  <'  latroni  eum 
similem  habuit^  qui  furtum  celare  vellet,  et  occulte  sine  judice  compositioneni  ejus  ad^ 
mittere"(f)  By  statute  25  Geo.  II.  c.  36,  even  to  advertise  a  reward  for  the  re- 
turn of  things  stolen,  with  no  questions  asked,  or  words  to  the  same  purport, 
Bubjects  the  advertiser  and  the  printer  to  a  forfeiture  of  50i.  each. 

11.  Common  barretry  is  the  otionce  of  frequently  exciting  and  stirring  up  suits 
and  quarrels  between  his  majesty's  subjects,  either  at  law  or  otherwise.(5)'^  The 
punishment  for  this  ofifence  in  a  common  person  is  by  fine  and  imprisonment ; 
out  if  the  offender  (as  is  too  frequently  the  case)  belong  to  the  profession  of  the 
law,  a  barretor  who  is  thus  able  as  well  as  willing  to  do  mischief  ought  also  to 
be  disabled  from  practising  for  the  future.(<)  And  indeed  it  is  enacted,  by 
statute  12  Geo.  I.  c.  29,  that  if  any  one  who  hath  been  convicted  of  forgery, 
perjury,  subornation  of  perjury,  or  common  barretry,  shall  practise  as  an  at- 
torney, solicitor,  or  agent,  in  any  suit,  the  court,  upon  complaint,  shall  (examine 
it  in  a  summary  way,  and,  if  proved,  shall  direr!  the  ofifender  to  be  transported 
for  seven  vears.  Hereunto  may  also  be  referred  another  offence  of  ciual  ma- 
lignity and  audaciousness,  that  of  sueing  another  in  the  name  of  a  fictitious 
plaintiff;  either  one  not  in  being  at  all,  or  one  who  is  ignorant  of  the  suit.  This 
offence,  if  committed  in  any  of  the  king's  superior  courts,  is  left,  as  a  high  con- 
tempt, to  be  punished  at  their  discretion.  But  in  courts  of  a  lower  degree,  where 
the  crime  is  equally  pernicious  but  the  authority  of  the  judges  not  equally  ex- 
tensive, it  is  directed,  by  statute  8  Eliz.  c.  2,  to  be  punished  by  six  months'  im- 
prisonment, and  treble  damages  to  the  party  injured. 

12.  Maintenance  is  an  offence  that  bears  a  near  relation  to  the  former,  being 
an  officious  intermeddling  in  a  suit  that  *no  way  belongs  to  one,  by  main-  r^iog 
taining  or  assisting  either  party,  with  money  or  otherwise,  to  prosecute    ^ 

or  defend  it;Of)  &  practice  that  was  greatly  encouraged  by  the  first  introduction 
of  nsea.(u7)  This  is  an  offence  against  public  justice,  as  it  keeps  alive  strife  and 
contention,  and  perverts  the  remedial  process  of  the  law  into  an  engine  of  op- 
pression. And  tnerefore,  by  the  Boman  law,  it  was  a  species  of  tho  crimen  falsi 
to  enter  into  any  confederacy,  or  do  any  act,  to  support  another's  lawsuit,  by 
money,  witnesses,  or  patronage. (or)    A  man  may,  however,  maintain  the  suit  of 

(f)  1  Hawk.  P.  G.  125.  (»)  Ibid.  249. 

('-)  Stienih.  de  jwrt  Oofh,  1. 8,  o.  ft.  (*)  I>r.  A  St.  203. 

(•)  1  Hawk.  P.  a  24S.  («)  Ff.  48, 10,  20. 
(«)  Ibid.  214. 

^  The  acts  mentioned  above  are  mostly  repealed  by  later  acts  which  are  nearly  similar 
to  them.    See  1  A  2  Geo.  IV.  c.  75;  7  A  8  Geo.  IV.  c.  29;  3  Geo.  IV.  c.  24.— CHiT-rr. 

By  Btat.  14  k  15  Vict.  c.  100,  {  14,  on  an  indictment  for  jointly  receiving  an^  property, 
persons  guilty  of  separately  receiving  may  be  convicted.  Separate  accessories  and  re- 
oeivera  may  be  included  in  the  same  indictment  in  the  absence  of  the  principal  felon. — 
Stbwart. 

'^  Disturbing  the  peace,  making  false  inventions,  propagating  evil  reports  and  calum- 
niesy  and  spreading  mlse  and  groundless  rumours,  whereby  discord  and  disquiet  may  ensue 
amongst  neighbours,  may  properly  be  ranked  under  the  head  Barretry.  1  Inst.  368.  1 
Hawk.  P.  C.  243.  See  1  Hale,  P.  C.  o.  27,  Bac.  Abr.  Barretry,  1  Russell,  185,  on  this 
subject.  See  also  the  Case  of  Bcmretry,  8  Co.  Rep.  36,  b.  No  one  can  be  convicted  for  a 
single  act  of  barretry ;  for  every  indictment  for  that  oflfence  must  charge  the  defendant 
with  being  a  common  barretor.  In  a  late  case  in  the  King's  Bench,  where  an  attorney, 
without  any  corrupt  or  unworthy  motives,  prepared  a  special  case  in  order  to  take  the 
opinion  of  'the  court*  upon  the  will  of  a  testator,  and  suggested  several  facts  which  had 
no  fAundation,  he  was  held  to  be  guilty  of  a  contempt  and  fined  30/.  In  re  Elsam,  5  1>. 
and  U.  389 ;  3  B.  ft  0.  597.— Chittt. 
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his'  near  kinsman,  servant,  or  poor  neigbbour,  out  of  charity  and  compassiotiy 
«7ith  impunity.  Otherwise,  the  pnniehment  by  common  law  is  fine  and  im« 
pri8onment,(y)  and,  by  the  statute  82  Hen.  VIII.  c.  9,  a  forfeiture  of  ten  pounds 

13.  Champerty,  campUpartitio,  is  a  species  of  maintenance,  and  punished  in 
the  same  manner  ;(2r)  bein£^  a  bargain  with  a  plaintiff  or  defendant,  campum  pat'- 
iire,  to  divide  the  land  or  other  matter  sued  for  between  them,  if  they  prevail  ai 
law :  whereupon  the  champertor  is  to  carry  on  the  party's  suit  at  his  own  ex- 
pense.(a)  Tnus,  champarty  in  the  French  law,  signifies  a  similar  division  of 
profits,  being  a  part  of  the  crop  annually  due  to  the  landlord  by  bargain  or  cus- 
tom. In  our  sense  of  the  word  it  signifies  the  purchasing  of  a  suit  or  right  of 
Bueing  '^*  a  practice  so  much  abhorred  by  our  law,  that  it  is  one  main  reason 
why  a  chose  in  action,  or  thing  of  which  one  hath  the  right  but  not  the  posaes- 
sion,  is  not  assignable  at  common  law;  because  no  man  should  purchase  any 
pretence  to  sue  in  another's  right."  These  pests  of  civil  society,  that  are  per- 
petually endeavouring  to  disturb  the  repose  of  their  neighbours,  and  officioualy 
mterfering  in  other  men's  quarrels,  even  at  the  hazard  of  theiir  own  fortunes, 
were  severely  animadverted  on  by  the  Boman  law,  "  qui  improbe  coeuni  in  alienam 
litem,  ut  quicquid  ex  condemnatione  in  rem  ipsius  redaetum  fuerit  inter  eos  cammuni- 
catetur,  lege  Julia  de  vi  privata  tenenturf\h)  and  they  were  punished  by  the  for- 
^\r}a^^    fciturc  of  a  third  part  of  their  goods,  and  perpctual  *infiimy.    Hitherto 

•'  also  must  be  referred  the  provision  of  the  statute  82  Hen.  VlII.  c.  9,  that 
no  one  shall  seU  or  purchase  any  pretended  right  or  title  to  land,  unless  the 
vendor  hath  received  the  profits  thereof  for  one  whole  year  befort  such  grant,  or 
hath  been  in  actual  possession  of  the  land,  or  of  the  reversion  or  remainder,  on 
pain  that  both  purchaser  and  vendor  shall  each  forfeit  the  value  of  such  land  to 
the  king  and  the  prosecutor.  These  offences  relate  chiefly  to  Uie  commences 
ment  of  civil  suits :  but 

14.  The  cimpounding  of  informations  upon  penal  statutes  iB  an  <^ence  of  an 
equivalent  nature  in  criminal  causes,  and  is,  besides,  an  additional  misdemeanour 
against  public  justice,  by  contributing  to  make  the  laws  odious  to  the  people. 
At  once,  therefore,  to  discourage  malicious  informers,  and  to  provide  that  of* 
fences,  when  once  discovered,  snail  be  duly  prosecuted,  it  is  enacted,  by  statute 
18  Eliz.  c.  5,  that  if  any  person,  informing  under  pretence  of  any  penal  law, 
makes  any  composition  without  leave  of  the  court,  or  takes  any  money  or 
promise  from  the  defendant  to  excuse  him,  (which  demonstrates  his  intent  in 
commencing  the  prosecution  to  be  merely  to  serve  his  own  ends,  and  not  fcrt 
the  public  good,)  he  shall  forfeit  102.,  shall  stand  two  hours  on  the  pillory,  amd 
phalf  he  forever  disabled  to  sue  on  any  popular  or  penal  statute.^ 

15.  A  conspiracy  also  to  indict  an  mnoc^t  man  of  felony  falsely  and  ma- 
hcionsly,  who  is  accordingly  indicted  and  acquitted,  is  a  fiuther  abuse  and  per* 

(aO  1  Hawlc  P.  a  266.  («)  Stat  of  GoDsplnt.  88  £dw.  L 

(•)  Ibid.  267.  (»)  Ff,  48, 7,  6. 


J*  So^  1  Hawk.  P.  0.  o.  3,  Co.  Litt.  368,  1  Russell,  176,  on  this  subject.  The  distinction 
between  maintenance  and  champerty  seems  to  be  this:  where  there  is  no  agreement  to 
divide  the  thing  in  suit,  the  party  intermeddling  is  guilty  of  maintenance  only ;  b«i 
where  he  stipulatee  to  receive  part  of  the  thing  in  suit,  he  is  guilty  of  champerty.  It 
seems  that  resorting  to  machinery  and  contrivances  in  order  to  make  a  party  interested 
in  a  suit  a  witness  on  the  trial,  amounts  to  maintenance.  Bell  m.  Smith,  7  D.  ft  R. 
846 ;  5  B.  &  C.  188.— Chittt. 

^'  If  an  attorney  prosecute  an  action,  to  be  paid  his  oosts  in  gross,  it  should  seem  it 
would  amount  to  champerty.  Com.  Dig.  Attorney,  B.  14.  Hob.  117.  Tidd  Prac.  8th  ed. 
326.— Chittt. 

^  This  statute  does  not  apply  to  offences  cognizable  only  before  magistrates,  (1  B.  ft  A. 
282:)  it  applies  only  to  common  informers,  and  not  to  cases  where  the  penalty  is  given  to 
the  party  grieved.  1  Salk.  30.  2  Hawk.  279.  The  taking  the  penalty  is  an  offbnee 
withm  the  act,  though  there  is  no  action  or  proceeding  for  it.  Buss,  ft  R.  C.  C.  84.  3 
Bum,  J.  24th  ed.  85.  A  notice  of  action  required  by  a  penal  statute  is  no  commence^ 
ment  of  the  suit,  so  as  to  subject  the  plaintiff,  or  his  agent,  to  an  attachment  for  attempt- 
mg  to  compound  an  offence  previous  to  the  suing  out  of  the  writ.  2  Ha%  Rep.  781.  As  to 
the  mode  of  obtaining  leave  to  compound,  see  Tidd's  Prae.  8th  ed.  604.— Cbittt. 
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version  of  public  jnetice,**  for  which  the  party  injured  may  either  have  a  clvik 
action  by  writ  of  conspiracy,  (of  which  we  spoke  in  the  preceding  book,)(c)  or 

(•)  Bee  book  III.  page  136. 

*  The  instance  pointed  oat  by  the  learned  commentator  is  not  the  only  one  in  which 
parties  may  be  indicted  for  a  conspiracy ;  and  it  may  be  stated  as  a  general  rale  that  all 
confederacies  wrongfully  to  pr^udioe  another  are  misdemeanours  ut  common  law,  and 
indictable  accordingly,  whether  the  intention  is  to  iiyure  his  property,  his  person,  or  his 
character.  See  1  Hawk.  c.  72,  s.  2.  But  no  indictment  lies  for  conspiring  to  commit  a 
civil  trespass  on  a  preserve  to  take  game,  though  effected  in  the  night  and  with  destruc- 
tive weapons.     13  East.  228. 

The  oifenoe  of  conspiracy  is  not  confined  to  the  prejudicing  a  particular  individual :  it 
may  be  to  injure  public  trade,  to  affect  public  health,  to  violate  public  policy,  to  insult 
public  justice,  or  to  do  any  act  in  itself  illegal. 

There  are  many  cases  in  which  the  act  itself  would  not  be  cognizable  by  law  if  done  bj 
a  single  person,  which  becomes  the  subject  of  indictment  when  efiected  by  several  with 
a  joint  design.  6  T.  R.  636.  Thus,  each  person  attending  a  theatre  has  alright  to  express 
his  disapprobation  of  the  piece  acted,  or  a  performer  on  the  stage,  but  if  several  pre- 
viously agree  to  condemn  a  play  or  hiss  an  actor,  they  will  be  guilty  of  conspiring.  2 
Camp.  358.  {n  the' case  of  workmen  refusing  to  proceed  unless  they  receive  an  advance 
of  wages,  it  is  clear  that  any  one  of  them  might  smgly  act  on  this  determination ;  but  it 
is  criminal  when  it  follows  from  a  plan  preconcerted  by  many.  6  T.  R.  636.  See  the 
statute  as  to  combinations  among  workmen,  infra.  There  are  other  cases  in  which, 
though  the  act  may  be  morally  criminal,  it  is  not  illegal,  except  on  the  ground  of  con- 
spiracy :  thus  the  verbal  slander  of  a  private  individual  is  not  indictable,  but  it  is  so 
where  several  unite  in  a  scheme  to  blast  his  character.  1  Lev.  62.  1  Vent.  304.  And 
in  every  case  that  can  be  adduced  of  conspiracy  the  offence  depends  on  the  unlawful 
agreement  and  not  on  the  act  which  follows  it :  the  latter  is  but  evidence  of  the  former. 
2  Burr.  993.    3  Burr.  1321. 

To  constitute  a  conspiracy,  as  observed  in  the  text,  there  must  be  at  least  two  persons 
implicated  in  it ;  and  a  husband  and  wife  cannot  be  guilty  of  it.  1  Hawk.  c.  72,  s.  8.  If 
all  the  persons  in  the  indictment  be  acquitted  except  one,  and  the  indictment  do  not 
lay  the  offence  as  committed  jointly  with  other  persons  unknown,  no  judgment  can  be 
passed  on  such  one.  Poph.  202.  3  Burr.  1262.  12  Mod.  262.  But  one  conspirator  may 
DC  tried  singly ;  as  if  the  others  had  escaped,  or  died,  before  the  trial  or  the  finding  of 
the  bill,  he  may  be  convicted  alone.  1  Stra.  193.  2  Stra.  1227.  It  is  no  offence  to  con- 
spire to  prosecute  a  guilty  person.    1  Salk.  174. 

It  is  not  necessary  to  constitute  the  offence  that  any  act  should  be  done  in  pursuance 
of  the  conspiracy,  (2  Lord  Raym.  1167.  8  Mod.  321.  1  Salk.  174.  1  Bla.  Rep.  392,)  oi 
that  any  party  was  actually  injured.    1  Leach,  39. 

Conspiracies  and  combinations  among  workmen  for  a  long  time  engrossed  the  attention  ol, 
and  perplexed,  the  legislature.  Until  the  passing  of  the  6  Geo.  IV;  c.  129,  the  common 
law  relative  to  such  an  offence  was  considered  de^ctive.  This  act,  however,  repeals  all 
the  former  acts  on  the  subject  of  such  combinations,  and  leaves  the  offence  as  it  before 
stood  at  common  law.  However,  by  the  3d  section,  if  a  person,  by  force,  violence,  threats, 
or  obstruction,  compel  any  person,  hired  or  employed  m  any  trade  or  business,  to  depart 
from  his  hiring  or  employment,  or  obstruct  him  from  returning  to  his  work  before 
finished,  or  prevent,  or.  endeavour  to  prevent,  any  person  from  hiring  himself,  or  from 
accepting  employment;  or  by  force,  or  threats,  &c.,  molest  another  in  his  person  or  pro- 
perty, to  induce  him  to  become  a  member  of  any  club  or  association,  or  to  contribute  to 
any  common  fund,  or  to  paj  any  fine  or  penalty,  or  on  account  of  his  not  belonging  to 
any  particular  club  or  association ;  or  not  having  contributed,  or  having  refused  to  con- 
tribute, to  an^  common  fund,  or  to  pay  any  fine  or  penalty ;  or  on  account  of  his  not 
having  complied,  or  of  refusing  to  comply,  with  any  regulations,  &c.  made  to  obtain  an 
advance,  or  to  reduce  the  rate  of  wages,  or  to  lessen  or  alter  the  hours  of  working,  or  to 
decrease  or  alter  the  quantity  of  work ;  or  to  regulate  the  mode  of  carrying  on  any  manu- 
facture, trade,  or  business,  in  the  management  thereof;  or  by  violence,  or  threats,  or  ob- 
struction, force  any  person  carrying  on  any  business  to  make  any  alt-eration  in  his  mode 
of  carrying  on  such  ousiness,  or  to  limit  his  number  of  workmen;  such  offender  and  his 
accessories  may  be  imprisoned,  with  or  without  hard  labour,  for  not  exceeding  three  ca^ 
lendar  months.  By  sect.  4,  persons  may  meet  together  for  the  sole  purpose  of  consulting 
upon  and  determining  the  rate  of  wages,  or  hours  of  work,  and  may  enter  into  an  agree- 
ment for  framing  the  rate  of  wages  or  hours  of  work.  And,  by  sect.  5,  the  masters  of 
workmen  may  do  the  same.  By  sect.  6,  offenders  against  the  act  may  be  called  on  to 
give  evidence  for  the  king,  or  prosecute  an  informer  on  any  information  exhibited  under 
the  act.    Sect.  7  gives  a  summary  proceeding  before  a  magistrate  for  an  offence  mder 

the  act^— "Chittt. 
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the  conspirators,  for  there  must  be  at  least  two  to  form  a  conspiracy,  may  bo 
indicted  at  the  suit  of  the  king,  and  were  by  the  antient  common  law(^  to  re- 
ceive what  is  called  the  viUenaus  judgment,  viz.,  to  lose  their  liheram  legem,  where- 
by they  are  discredited  and  disabled  as  jurors  or  witnesses;  to  forfeit  their  goods 
and  chattels,  and  lands  for  life ;  to  have  those  lands  wasted,  their  houses  razed, 
their  trees  rooted  up,  and  their  own  bodies  committed  to  prison.(«)  But  it  now 
*1371  ^^  ^^^  better  opinion,  that  the  villenous  judgment  is  by  long  Misuse  be- 
^  come  obsolete,  it  not  having  been  pronounced  for  some  ages;  but  instead 
thereof,  the  delinqucxits  are  usually  sentenced  to  imprisonment,  nne,  and  pillory. 
To  this  head  may  be  referred  the  offence  of  sending  letters  threatening  to  ac- 
cuse any  person  of  a  crime  punishable  with  death,  transportation,  pillory,  or 
other  infamous  punishment,  with  a  view  to  extort  from  him  any  money  or  other 
valuable  chattels.  This  is  punishable,  by  statute  30  Geo.  II.  c.  24,  at  the  dis- 
cretion of  the  court,  with  fine,  imprisonment,  pillory,  whipping,  or  transporta- 
tion for  seven  years.* 

16.  The  next  offence  against  public  justice  is  when  the  suit  is  past  its  com- 
mencement, and  come  to  trial.  And  that  is,  the  crime  of  wilful  and  corrupt 
perjury :  which  is  defined  by  Sir  Edward  Coke(/)  to  bo  a  crime  committed 
when  a  lawful  oath  is  administered,  m  some  judicial  proceeding,  to  a  person 
who  swears  wilfully,  absolutely,  and  falsely  in  a  matter  material  to  the  issue  or 
point  in  question.  The  law  takes  no  notice  of  any  perjury  but  such  as  is  com- 
mitted in  some  court  of  justice  having  power  to  administer  an  oath ;  or  before 
some  magistrate  or  proper  officer  invested  with  a  similar  authority,  in  some 
proceedings  relative  to  a  civil  suit  or  a  criminal  prosecution :  for  it  esteems  all 
other  oaths  unnecessary,  at  least,  and  therefore  will  not  punish  the  breach  of 
them.*^  For  which  reason  it  is  much  to  be  questioned,  how  far  any  magistrate 
is  justifiable  in  taking  a  voluntary  affidavit  in  any  extrajudicial  matter,  as  is 

{*)  Bro.  Abr.  tit  Qnupiraeg,  28.  (•)  1  Hawk.  P.  C.  198.  {/)  8  Imrt.  164. 

^  By  Stat.  6  &  7  Vict.  o.  96,  s.  3,  also  the  publishing,  or  threatening  to  publish,  a  libel» 
or  proposing  to  abstain  from  publishing  any  thing  with  intent  to  extort  money  or  any 
appointment  or  office  of  profit,  is  punishable  by  imprisonment  for  any  term  not  exceed- 
ing three  years. — Stewart. 

^  And  no  breach  of  an  oath  made  in  a  mere  private  concern,  as  in  entering  into  a  con- 
tract, however  malicious,  is  an  indictable  ofience,  but  can  only  be  redressed  m  an  action 
for  the  individual  ii^jury;  nor  can  any  criminal  proceeding  be  maintained  for  the  viola- 
tion of  an  oath  taken,  however  solemnly,  to  perform  any  duties  in  future,  though  the 
ofience  will  be  highly  aggravated  by  the  breach  of  an  obligation  so  sacred.  3  Inst.  166. 
11  Co.  Rep.  98.  And  even  where  an  oath  is  required  by  an  act  of  parliament  in  an  ex- 
trfyudicial  proceeding,  the  breach  of  that  obligation  does  not  seem  to  amount  to  perjury, 
unless  the  statute  contain  an  express  provision  to  that  effect.  And  it  seems  an  indict- 
ment for  perjury  is  not  sustainable  on  an  oath  taken  before  the  house  of  commons,  as 
they  have  not  any  power  to  administer  an  oath,  unless  indeed  in  those  particular  cases 
in  which  an  express  power  is  granted  to  them  by  statute.  But  it  is  indictable  to  swear 
falsely  in  any  court  of  equity,  f  1  Leach,  50.  1  Sid.  418,)  any  ecclesiastical  court,  (Cro. 
Ehz.  609,)  and  any  other  lawful  court,  whether  it  be  of  record  or  otherwise.  Hawk.  b. 
1,  c.  69,  8.  3.  So  a  false  oath  subjects  the  offender  to  all  the  penalties  of  peVjury,  though 
it  be  taken  in  a  stage  of  the  proceedings  when  it  does  not  influence  the  nnal  judgment, 
but  only  afiects  some  intermediate  step  to  be  taken ;  thus,  if  a  man  ofifei-ing  to  bail 
another  swears  his  property  to  be  greater  than  it  is,  in  order  to  be  received  ait  a  surety, 
((>o.  C^.  146,)  or  if  he  swears  falsely  before  a  magistrate  to  induce  him  to  compel 
another  to  find  sureties  for  the  peace.    Hawk.  b.  1,  c.  69,  s.  3. 

The  party  must  be  lawfully  sworn  ;  and,  as  above  observed,  the  person  by  whom  the 
oath  is  administered  must  have  competent  authority  to  receive  it.  And  therefore  no 
false  swearing  before  individuals  acting  merely  in  a  private  capacity,  or  before  officers 
who  have  no  lesal  jurisdiction  to  administer  the  particular  oath  m  question,  will  amount 
to  the  offence  of  peijury.  3  Inst.  166.  Cro.  C.  U.  7th  ed.  626.  And  though  the  officer 
stands  colourably  in  the  situation  which  confers  a  power  of  receiving  an  oath  on  such  an 
occasion,  if  in  fact  he  is  not  duly  appointed,  the  proceedings  will  be  of  no  avail,  fid.  ibid, 
3  Camp.  432.  Wood's  Inst.  435  ;J  for  though  it  is  sufficient  prima  facie  to  show  the  osten- 
sible capacity  in  which  he  acted  when  the  oath  was  taken,  the  presumption  may  be  re* 
butted  by  other  evidence,  and  the  defendant,  if  he  succeed,  ^111  be  entitled  to  an  aoqtui 
t«L  3  Camp.  432;  see  id.  96.— Chittt. 
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now  too  frequent  npon  every  petty  occasion ;  since  it  is  more  uhan  possible 
that  by  such  idle  oaths  a  man  may  frequently  in  foro  conscientice  incur  the  ffuilt 
and  at  the  same  time  evade  the  temporal  penalties  of  perjury.  The  perjury 
must  also  be  corrupt,  (that  is,  committed  malo  animQ,)  wilful,  positive,  and  abso- 
lute :**  not  upon  surprise,  or  the  like :  it  also  must  be  in  some  point  material 
to  the  question  in  dispute  ;*  for  if  it  only  be  in  some  trifling  collateral  circum- 
stance, to  which  no  regard  is  paid,  it  is  no  more  penal  thkn  in  the  voluntary 
extrajudicial  oaths  before  mentioned.  Subornation  of  perjury  is  the  offence  of 
procuring  another  to  *take  such  a  false  oath  as  constitutes  perjuiy  in  r^ioo 
the  principal.**  The  punishment  of  perjury  and  subornation  at  common  •- 
law  has  oeen  various.  It  was  antiently  death ;  afterwards  banishment,  or 
cutting  out  the  tongue;  then  forfeiture  of  goods;  and  now  it  is  fine  and  impri- 
sonment and  never  more  to  be  capable  of  bearing  testimony.(^)  But  the 
statute  5  Eliz.  c.  9  (if  the  oflfender  be  prosecuted  thereon)  inflicts  the  penalty 
of  perpetual  infamy,  and  a  fine  of  402.  on  the  suborner:  and,  in  default  of  pay- 
ment, imprisonment  for  six  months,  and  to  stand  with  both  ears  nailed  to  the 
pilloiy.    rerjury  itself  is  thereby  punished  with  six  months'  imprisonment,  per- 

Setuai  infamy,  and  a  fine  of  202.,  or  to  have  both  ears  nailed  to  tho  pillory. 
Ittt  tho  prosecution  is  usually  carried  on  for  the  offence  at  i«x)mmon  law; 

(#)  8  Inst  IQS. 


**  If  a  man  swears  that  he  believes  that  to  be  true  which  he  knows  to  be  false,  he  swears 
as  absolutely,  and  is  as  criminal  in  point  of  law,  as  if  he  had  made  a  positive  assertion 
that  the  fact  was  as  he  had  swore  he  believed  it  to  be.  3  Wils.  427.  2  Bla.  Rep.  881.  1 
Leach,  242.  Hawk.  b.  1,  c.  69,  s.  7,  n.  a.  The  false  swearing,  however,  as  to  the  legal 
operation  of  a  deed  is  not  indictable.     1  Esp.  Rep.  280. — Chitty. 

"  If  the  subject-matter  is  entirely  foreign  to  the  purpose,  not  tending  either  to  extenu- 
ate or  increase  the  damages  or  the  guilt,  nor  likely  to  induce  the  jury  to  give  a  more  easy 
credit  to  the  substantial  part  of  the  evidence,  the  party  will  not  be  libble  to  an  indict- 
ment. Hawk,  b,  1,  c.  69,  s.  8.  To  swear  falsely  as  to  the  character  of  a  witness  is  sufS- 
ciently  material.  Com.  Rep.  43.  1  Ld.  Raym.  258.  And  in  general  it  is  sufficient  if  the 
matter  be  circumstantially  material  to  the  issue  or  afiect  the  ultimate  decision.  1  Ld. 
Baym.  258.  2  id.  889.  2  Jloll.  R.  369.  Thus,  perjury  may  be  committed  by  falsely 
swearing  that  another  witness  is  entitled  to  credit  if  such  assertion  conduce  to  the  proof 
of  the  point  in  issue.  1  Ld.  Raym.  258.  And  it  is  certain  that  there  is  no  necessity  that 
the  false  evidence  should  be  sufficient  to  render  the  party  on  whose  beJialf  it  is  given 
successful,  but  it  will  suffice  if  that  is  its  evident  tendency,  (2  Ld.  Raym.  889,)  or  if  in  a 
civil  action  it  has  the  effect  of  increasing  or  extenuating  the  damages,  comme  semble. 
Wood's  Inst.  435.  In  a  late  case,  in  an  inmctment  for  perjury,  in  an  answer  in  chancery 
to  a  bill  filed  against  the  defendant  for  the  specific  performance  of  an  agreement  relating 
to  the  purchase  of  land,  the  defendant  had  relied  on  the  statute  of  frauds,  (the  agree- 
ment not  being  in  writing,)  and  had  also  denied  having  ever  entered  into  such  an  agree- 
ment, and  upon  this  denial  he  was  indicted ;  but  it  was  held  that  the  denial  of  an 
agreement  which  by  the  statute  of  frauds  was  not  binding  on  the  parties  was  immaterial 
and  irrelevant,  and  not  indictable.    1  Ry.  Jk  M.  109. 

To  constitute  peijury  at  common  law  it  is  not  necessary  that  the  false  oath  should  ol> 
tain  any  credit,  or  occasion  any  actual  imury  to  the  party  against  whom  the  evidence  is 
given ;  for  the  prosecution  is  not  grounded  on  the  inconvenience  which  an  individual 
may  sustain,  but  on  the  abuse  and  insult  to  public  justice.  2  Leon.  211.  3  Leon.  230. 
7  T.  R.-315. 

In  some  cases,  where  a  false  oath  has  been  taken,  the  party  may  be  prosecuted  by  in- 
dictment at  common  law,  though  the  offence  may  not  amount  to  perjury.  Thus,  it 
appears  to  have  been  holden  tliat  any  person  making,  or  knowinglv  using,  any  false 
affidavit  taken  abroad  (though  a  perjury  could  not  be  assigned  on  it  nere)  in  order  to 
mislead  our  courts  of  justice,  is  punishable  as  a  misdemeanour;  and  lord  Ellenborough, 
C.  J.,  said  *'  that  he  had  not  the  least  doubt  that  any  person  making  use  of  a  false  in- 
strument, in  order  to  prevent  the  due  course  of  justice,  was  guilty  of  an  offence  punish- 
able by  indictment."    8  East,  364.    2  Russ.  1759.— Chittt. 

**  To  render  the  offence  of  subornation  of  perjury  complete,  either  at  common  law  or 
on  the  statute,  the  false  oath  must  be  actually  taken,  and  no  abortive  attempt  to  solicit 
will  bring  the  offender  within  its  penalties.  3  Mod.  122.  1  Leach,  455,  notes.  But  the 
criminal  solicitation  to  commit  perjury,  though  unsuccessfiil,  is  a  misdemeanour  at  com- 
mon law,  punishable  not  only  by  fine  and  imprisonment  but  by  corporal  and  infamous 
puniflhivent.    2  East,  Rep.  17.    1  Hawk.  c.  19,  s.  10.   6  East,  464.— Chittt 
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especially  as  to  the  penalties  before  inflicted,  the  statute  2  Geo.  11.  c.  25  saper- 
acuis  a  power  for  the  court  to  order  the  offender  to  be  sent  to  the  bouse  of 
correction  for  a  term  not  exceeding  seven  yeai*s,  or  to  be  transported  for  the 
same  period,  and  makes  it  felony  without  benefit  of  clergy  to  retui*n  or  escape 
within  the  time.*    It  has  sometimes  been  wished  that  perjury,  at  least  upon 
capital  accusations  whereby  another's  life  has  been  or  might  have  been  de- 
stroyed, was  also  rendered  capital,  upon  a  principle  of  retaliation :  as  it  is  in 
all  cases  oy  the  laws  of  France.(A)    And  certainly  the  odiousness  of  the  crime 
pleads  strongly  in  behalf  of  the  French  law.    But  it  is  to  be  considered,  that 
they  admit  witnesses  to  be  heard  only  on  the  side  of  the  prosecution,  and  use 
the  rack  to  extort  a  confession   from  the  accused.    In  such  a  constitution 
therefore,  it  is  necessary  to  throw  the  dread  of  capital  punishment  into  the 
other  scale  in  order  to  keep  in  awe  the  witnesses  for  the  crown,  on  whom  alone 
the  prisoner's  fate  depends;  so  naturally  does  one  cruel  law  beget  another. 
But  corporal  and  pecuniary  punishments,  exile  and  perpetual  infamy,  are  more 
suited  to  the  genius  of  the  iEmglish  law;  where  the  fact  is  openly  discussed  be- 
tween witnesses  on  both  sides,  and  the  evidence  for  the  crown  may  be  contra* 
*iaQl    ^^^^^^  *^^  disproved  by  those  of  the  prisoner.    Where,  *indoed,  the 
^    death  of  an  innocent  person  has  actually  been  the  consequence  of  such 
wilful  perjury,  it  falls  within  the  ^uilt  of  deliberate  murder,  and  deserves  an 
equal  punishment;  which  our  antient  law  in  fact  inflicted. QO    But  the  mere 
attempt  to  destroy  life  by  other  means  not  being  capital,  there  is  no  reason 
that  an  attempt  oy  perjury  should;  much  less  that  this  crime  should  in  aU 
judicial  cases  be  punished  with  death.    For  to  multiply  capital  punishments 
lessens  their  effect  when  applied  to  crimes  of  the  deepest  dye ;  and,  detestable 
as  perjuiy  is,  it  is  not  by  any  means  to  be  compared  with  some  other  offences, 
^r  which  only  death  can  be  inflicted ;  and  therefore  it  seems  already  (except 
perhaps  in  the  instance  of  deliberate  murder  by  perjury)  very  properly  punished 
bv  our  present  law,  which  has  adopted  the  opinion  of  Cicero,(/r)  derived  from 
tne  law  of  the  twelve  tables, " perjurii  pcsna  divina,  exitium;  humana,  dedectis" 

17.  Bribery  is  the  next  species  of  offence  against  public  justice ;  which  is 
when  a  judge,  or  other  person  concerned  in  the  administration  of  justice,  takes 
any  unaue  reward  to  influence  his  behaviour  in  his  office.(/)"  In  the  East  it  i9 
the  custom  never  to  petition  any  superior  for  justice,  not  excepting  their  kings, 
without  a  present.  This  is  calculated  for  the  genius  of  despotic  countries ; 
where  the  true  principles  of  ^vemment  are  never  understood,  and  it  is 
imagined  that  there  is  no  obligation  from  the  superior  to  the  inferior,  no  relative 
duty  owing  from  the  governor  to  the  governed.  The  Eoman  law,  though  it 
contained  many  severe  injunctions  against  bribery,  as  well  for  selling  a  man's 
vote  in  the  senate  or  other  public  assembly,  as  for  the  bartering  of  common 

(*)  Montetq.  Bp.  L.  b.  zxix.  &  IL  fl)  IM  Leff.2,9, 

(i)  Brittoo,  c  6.  (0  1  H*wk.  P.  0. 168. 

^  The  statute  now  in  force  is  7  &  8  Geo.  IV .  o.  27.  There  is  another  circumstance 
which  attends  all  convictions  for  pegury,  though  it  forms  no  part  of  the  judgment  a^ 
common  law,  the  incapacity  of  the  offender  to  bear  testimony  as  a  witness.  But  when 
the  indictment  is  iramed  at  common  law,  a  pardon  under  the  great  seal  restores  the  com- 
petency which  the  conviction  destroyed,  (1  Vent.  349.  4  Harg.  St.  Tr.  682.  1  Esp.  Rep^ 
94;)  but  where  the  proceedings  are  grounded  on  the  5  Eliz.  c.  9,  this  cannot  be  done 
without  a  reversal  of  the  judgment,  because  it  is  here  made  a  part  of  the  punishment 
prescribed.     1  Salk.  289.    5  &p.  Rep.  94. — Chittt. 

By  Stat.  1  Vict.  c.  23,  the  punishment  of  the  pillory  is  abolished ;  and,  by  stat.  16  k  17 
Vict.  c.  99,  penal  servitude  may  be  substituted  for  transportation. — Stewart. 

"^  It  is  equally  a  crime  to  give  as  to  receive,  and  in  many  cases  the  attempt  itself  is  an 
offence  complete  on  the  side  of  him  who  offers  it.  4  Burr.  2500.  2  East,  5.  Buss.  &  R. 
C.  C.  107.  Tnus,  an  attempt  to  bribe  a  privy  counsellor  to  procure  a  reversionary  patent 
of  an  office  srantable  by  the  king  under  the  great  seal  is  indictable  though  it  did  not 
succeed.  4  %urr.  2495.  2  Camp.  231.  An  attempt  to  bribe  at  elections  to  parliament  is 
qriminal  for  the  same  reason.  4  Burr.  2500 ;  and  see  ante,  1  book,  179.  So  a  promise  of 
money  to  a  corporator  to  vote  for  a  member  of  a  corporation  is  criminal,  (2  Ld.  Rnym 
1377.  4  Burr.  2501  ;|  and  the  offence  is  not,  as  the  learned  commentator  supposes,  oon 
!ined  to  bribing  judicial  officers.    See  1  East,  183.  4  Burr.  2494«— Chittt. 
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juBtice,  jot  by  a  strange  indalgence  in  one  instance  it  tacitly  encouraged  tlii£ 
practice :  allowing  the  magistrate  to  receive  small  presents,  provided  luej  did 
not  in  the  whole  exceed  a  nandred  crowns  in  the  year:(w)  not  considering  the 
insinuating  nature  and  gigantic  progress  of  this  vice  when  once  admitted. 
Plato,  therefore,  more  wisely,  m  his  ideal  republic,(]n)  *orders  r^i^n 
those  who  take  presents  for  doing  their  duty  to  be  punished  in  the  ^ 
severest  manner :  and  by  the  laws  of  Athens  he  that  offered  was  also  prosecuted 
as  well  as  he  that  received  a  bribe.ro^  In  England  this  offence  of  takiig 
bribes  is  punished  in  inferior  officers  witn  fine  and  imprisonment ;  and  in  those 
who  offer  a  bribe,  though  not  taken,  the  same.( />)  But  in  judges,  especially  the 
supenor  ones,  it  hath  been  always  looked  upon  as  so  heiDOus  an  offence  that 
the  chief  justice  Thorpe  was  hanged  for  it  in  the  reign  of  Edw.  III.  By  a 
statute(g)  11  Hen.  lY.,  all  judees  and  officers  of  the  king,  convicted  of  bribery, 
shall  forfeit  treble  the  bribe,  be  punished  at  the  king's  will,  and  be  discharged 
from  the  king's  service  forever.  And  some  notable  examples  have  been  made 
in  parliament  of  persons  in  the  highest  stations,  and  otherwise  very  eminent 
and  able,  contammated  with  this  sordid  vice. 

18.  Embracery  is  an  attempt  to  influence  a  jury  corruptly  to  one  side  by 
promises,  persuasions,  entreaties,  money,  entertainments,  and  the  like.(r)  The 
punishment  for  the  person  embracing  is  by  fine  and  imprisonment;  and  for  the 
juror  so  embraced,  if  it  be  by  taking  money,  the  punishment  is  (by  divers 
statutes  of  the  reign  of  Edward  III.)  perpetual  infamy,  imprisonment  for  a 
year,  and  forfeiture  of  the  tenfold  value."* 

19.  The  false  verdict  of  jurors,  whether  occasioned  by  embracery  or  not,  waa 
antiently  considered  as  criminal,  and  therefore  exemplarily  punished  by  attaint, 
in  the  manner  formerly  mentioned. (5)" 

20.  Another  offence  of  the  same  species  is  the  negligence  of  public  officers,  in 
trusted  with  the  administration  of  justice,  as  sheriffs,  coroners,  constables,  and 
the  like,  which  makes  the  offender  liable  to  be  fined ;  and  in  very  notorious 
cases  will  amount  to  a  forfeiture  of  his  office,  if  it  be  a  beneficial  one.{t)  Also, 
the  omitting  to  apprehend  persons  offering  stolen  '^iron,  lead,  and  other  r^ci^i 
metals  to  sale  is  a  misdemeanour,  and  punishable  by  a  stated  fine,  or  ^ 
imprisonment,  in  pursuance  of  the  statute  29  Geo.  II.  c.  80. 

21.  There  is  yet  another  offence  against  public  justice,  which  is  a  crime  of 
deep  malignity  -,  and  so  much  the  deeper,  as  there  are  many  opportunities  of 
putting  it  in  practice,  and  the  power  and  wealth  of  the  offenders  may  often 
deter  the  injured  from  a  legal  prosecution.  This  is  the  oppression  and  tyran- 
nical partiality  of  judges,  justices,  and  other  magistrates,  in  the  administration 
and  under  the  colour  of  their  office.  However,  when  prosecuted,  either  by 
impeachment  in  parliament,  or  by  information  in  the  court  of  kind's  bench, 
^according  to  the  rank  of  the  offenders,)  it  is  sure  to  be  severely  punished  with 
lorfeiture  of  their  offices,  (either  consequential  or  immediate,)  fines,  imprison- 
ment, or  other  discretionary  censure^  regulated  by  the  nature  and  aggravations 
of  the  offence  committed.* 

22.  Lastly,  extortion  is  an  abuse  of  public  justice,  which  consists  in  any  officer's 
unlawfully  taking,  by  colour  of  his  office,  from  any  man,  any  money  or  thing 

(••)  J/.  48,11,8.  (f)n>ld,146. 

(•)  De  Leg.  1. 12.  (••)  1  Hawk.  P.  C.  2M. 

(•}  Pott  Antiq.  b.  i. «.  n.  (•)  See  book  lii.  jpp.  40^  4(tt. 

(r)  8  loft  U7.  (^)  1  Hawk.  P.  d  168. 

"  By  the  6  Geo.  IV.  o.  60,  s.  61,  the  offence  of  embracery  of  jurors,  and  jurors'  wilfiilly 
and  corruptly  consenting  thereto,  is  punishable  by  fine  and  imprisonment. — Chittt. 

^  The  writ  of  attaint  against  jurors  is  now  utterly  abolished,  by  the  6  Geo.  IV.  c.  50, 
|60 ;  and,  by  2  61,  they  are  rendered  punishable  for  misconduct  by  another  mode. — 

*  On  motions  for  informations  against  magistrates  the  (question  is,  not  whether  the  act 
done  might  on  full  investigation  be  found  to  be  strictly  ri^ht,  but  whether  it  proceeded 
from  oppressive,  dishonest,  or  corrupt  motives,  (under  which  fear  and  favour  may  gene- 
rally be  included,)  or  from  mistake,  or  error:  in  either  of  the  latter  cases  the  court  will 
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of  value  that  is  not  due  to  him,  or  more  than  is  due,  or  before  it  is  dae.(ii) 
The  punishment  is  fine  and  imprisonment,  and  sometimes  a  forfeiture  of  the 
oflBlco~ 


CHAPTEB  XL 

OF  OFFENCES  AGAINST  THE  PUBLIC  PEACK 

*142 1  *We  are  next  to  consider  ofPences  against  the  public  peace  ;  the  con- 
-'  servation  of  which  is  intrusted  to  the  king  and  his  officers,  in  the  manner 
and  for  the  reasons  which  were  formerly  mentioned  at  large.(a)  These  offences 
are  either  such  as  are  an  actual  breach  of  the  peace ;  or  constructively  so,  by 
tending  to  make  others  break  it.  Both  of  these  species  are  also  either  felo- 
nious, or  not  felonious.  The  felonious  breaches  of  the  peace  are  strained  up 
to  that  degree  of  malignity  by  virtue  of  several  modern  statutes ;  and  particu- 
hurly,— 

1.  The  riotous  assembling  of  twelve^  persons  or  more,  and  not  dispersing  upon 
proclamation.  This  was  first  made  high  treason  by  statute  3  &  4  Edw.  Vl.  c. 
5,  when  the  king  was  a  minor,  and  a  change  in  religion  to  be  effected ;  but 
that  statute  was  repealed  by  statute  I  Mar.  c.  I,  among  the  other  treasons 
created  since  the  25  Edw.  III.  ]  though  the  prohibition  was  in  substance  re- 
enacted,  with  an  inferior  degree  of  punishment,  by  statute  1  Mar.  st.  2,  c.  12, 
which  made  the  same  offence  a  single  felony.  These  statutes  specified  and  par- 
ticularized the  name  of  the  riots  they  were  meant  to  suppress;  as,  for  example, 
such  as  were  set  on  foot  with  intention  to  offer  violence  to  the  privy  council,  or 
to  change  the  laws  of  the  kingdom,  or  for  certain  other  specific  purposes :  in 
which  cases,  if  the  persons  were  commanded  by  proclamation  to  disperse,  and 
they  did  not,  it  was  oy  the  statute  of  Mary  made  felony,  but  within  the  benefit 
of  the  clergy;  and  also  the  act  indemnified  the  peace-officers  and  their  assist- 
ants if  they  killed  any  of  the  mob  in  endeavouring  to  suppress  such  riot.  Thia 
was  thought  a  necessary  security  in  that  sanguinary  reign,  when  popery  waa 

(•)  1  Hawk.  p.  0. 170.  (•)  Book  t.  pp.  118,  988,  8M. 


not  grant  a  role.    Rex  vs.  Barron,  3  B.  &  A.  432.    That  case  seems  to  lay  down  the  gene- 
ral rule  upon  this  subject  clearly  and  definitively. — Chittt. 

"^  By  the  statute  of  3  Edw.  I.  c.  16,  in  afiirmance  of  the  ancient  law,  it  is  enacted  that 
no  sheriff,  nor  other  king's  officer,  shall  take  any  reward  to  do  his  office,  but  shall  be 
paid  of  that  which  they  take  of  the  king ;  and  that  he  who  so  doeth  shall  yield  twice  as 
much,  and  shall  be  punished  at  the  king's  pleasure.  This  act,  which  thus  particularly 
names  the  sheriff,  extends  to  every  ministerial  officer  concerned  in  the  administration  or 
execution  of  justice,  the  common  good  of  the  subject,  or  the  service  of  the  king.  2  Inst. 
209.  Where  a  statute  annexes  a  fee  to  an  office,  it  will  be  extortion  to  take  more  than  it 
specifies.  2  Inst.  210.  And  it  seems  that  if  a  clerk  in  the  crown-office  demands  13«.  4d. 
from  every  defendant  who  pleads  to  a  joint  information,  or  above  2«.  where  several  are 
indicted  together  for  the  venire  and  entry  of  the  plea  for  all  of  them,  he  will  be  liable 
to  be  indicted.  3  Mod.  247.  3  Inst.  150.  But  stated  and  known  fees  allowed  by  courts 
of  justice  to  their  own  officers  are  legal  and  may  be  properly  demanded.  Co.  Lilt  368,  b. 
And,  therefore,  before  the  abolition  of  gaol-fees,  by  14  Geo.  III.  c.  20,  on  a  prisoner's 
discharge,  the  bar-fee  of  20d,  was  always  allowed  to  the  sheriff.  2  Inst.  210.  Nor  is  it 
crimineJ  for  an  officer  to  take  a  reward  voluntarily  offered  him  for  the  more  diligent  or 
expeditions  performance  of  his  duty.  2  Inst.  210,  211.  But  a  promise  to  pay  him  money 
for  an  act  of  duty  which  the  law  does  not  suffer  him  to  receive  is  absolutely  void,  however 
freely  it  may  have  been  given.  2  Burr.  924.  1  Bla.  Rep.  204.  There  are  no  accessories  in 
extortion.    1  Stra.  75. — Chitty. 

^  It  does  not  seem  necessary  that  twelve  persons  should  have  been  suilty  to  constitute  a 
riotous  assembly  within  the  acts.    See  Doug.  Ist  ed.  673 ;   2d  ed.  699.    5  T.  R.  14.    2 
<^und.  377,  b.  n.  12.— Chitty. 
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iptended  to  be  re-established  ^whicb  was  likely  to  produce  great  discon-  r  ULiAi. 
tents ;  but  at  first  it  was  made  only  for  a  year,  and  was  afterwards  I- 
continned  for  that  queen's  life.  And,  by  statute  1  Eliz.  c.  16,  when  a  reforma- 
tion in  orelifi^on  was  to  be  once  more  attempted,  it  was  revived  and  continued 
during  ner  life  also,  and  then  expired.  From  the  accession  of  James  1)he  First 
to  the  death  of  queen  Anne,  it  was  never  once  thoaght  expedient  to  revive  it ; 
but  in  the  first  year  of  Gteorge  the  First  it  was  judged  necessary,  in  order  to 
support  the  execution  of  the  act  of  settlement,  to  renew  it,  and  at  one  stroke 
to  make  it  perpetual,  with  large  additions.  For,  whereas  the  former  acts  ex- 
pressly defined  and  specified  wliat  should  be  accounted  a  riot,  the  statate  1 
Geo.  I.  c.  5  enacts,  generally,  that  if  any  twelve  persons  are  unlawfully 
assembled  to  the  disturbance  of  the  peace,  and  any  one  justice  of  the  peace, 
bheriff,  under-sheriff,  or  mayor  of  a  town  shall  think  proper  to  command  them 
by  proclamation  to  disperse,  if  they  contemn  his  orders  and  continue  together 
for  one  hour  afterwards,  such  contempt  shall  be  felony  without  benefit  of 
clergy.'  And  further,  if  the  reading  of  the  proclamation  be  by  force  opposed, 
or  the  reader  be  in  any  manner  wilrally  hindered  from  the  reading  of  it,  such 
opposers  and  hinderers  are  felons  without  benefit  of  clergy  ,•  and  aU  persons  to 
whom  such  proclamation  ought  to  have  been  made,  and  knowing  of  such  hinder- 
ance,  and  not  dispersing,  are  felons  without  benefit  of  clergy.  There  is  the 
like  indemnifying  clause  in  case  any  of  the  mob  be  unfortunately  killed  in  thu 
endeavour  to  disperse  them  ;  being  copied  from  the  act  of  queen  Mary.  And, 
by  a  subsequent  clause  of  the  new  act,  if  any  persons  so  riotously  assembled 
begin,  even  oefore  proclamation,  to  pull  down  any  church,  chapel,  meeting-house, 
dwelling-house,  or  out-houses,  they  shall  be  felons  without  benefit  of  clergv.* 

2.  By  statute  1  Hen.  VII.  c-  7,  unlawful  hunting  in  any  legal  forest,  park,  or 
warren,  not  being  the  king's  property,  by  night j  or  with  painted  faces,  was  de- 
clared to  be  single  felony.  But  now,  by  the  statute  9  Geo.  I.  c.  22,  to  appear 
armed  in  any  enclosed  forest  or  place  where  deer  are  usually  kept,  or  in  any 
warren  for  hares  or  coneys,  or  in  any  high*road,  open  heath,  common,  ri^-i  aa 
or  down,  by  day  or  night,  with  faces  blacked  or  otherwise  disguised,  or  ^ 
(being  so  disguised)  to  hunt,  wound,  kill,  or  steal  any  deer,  to  rob  a  warren,  or 
to  steal  fish,  or  to  procure  by  gift  or  promise  of  reward  any  person  to  join  them 
in  such  unlawful  act,  is  felony  without  benefit  of  clergy.*    I  mention  these  of- 

'  But,  by  stat.  1  Vict.  c.  91,  88.  1,  2,  it  i8  punishable  with  transportation  for  life,  or  for 
not  less  than  fifteen  years,  or  imprisonment  for  three;  and  now,  by  stat.  16  &  17  Viot.  a 
99,  penal  servitude  may  be  substituted. — Stewart. 

*  These  provisions  were  hy  subsequent  statutes  extended  to  every  description  of  mills 
and  the  works  attached  to  them,  to  building  or  machinery  for  carrying  on  any  kind  of 
trade  or  manufacture,  or  for  warehousing  goods  or  merchandise,  and  to  houses,  shops, 
and  buildings,  with  the  fixtures,  fiirniture,  goods,  and  commodities  whatsoever  contained 
therein. 

And  now,  by  7  &  8  Geo.  IV.  c.  30,  s.  8,  it  is  provided  that  if  any  persons,  riotously  and 
tumultuously  assembled  together,  to  the  disturbance  of  the  public  peace,  shall  unlawfully 
and  with  force  demolish,  pull  down,  or  destroy,  or  begin  to  demolish,  pull  down,  or 
destroy,  any  church  or  chapel,  or  any  chapel  for  the  religious  worship  of  persons  dis- 
senting from  the  united  church  of  England  ind  Ireland,  duly  registered  or  recorded,  or 
any  house,  stable,  coach-house,  out'-house,  warehouse,  office,  shop,  mill,  malt-house,  hop- 
oast,  barn,  or  granai^,  or  any  huilding  or  erection  used  in  carrying  on  any  trade  or  manu- 
facture, or  any  machinery,  fixed  or  movable,  prepared  for  or  employed  in  any  manu- 
facture, or  any  steam-engine  or  other  engine  for  sinking,  draining,  or  working  any 
mine,  or  any  staith,  building,  or  erection  used  in  conducting  the  business  of  any  mine, 
or  any  bridge,  wagon-way,  or  trunk  for  conveying  minerals  from  any  mine,  every  such 
ofiender  shall  be  guilty  of  felony,  and,  on  conviction,  shall  suffer  aeath  as  a  felon.— 
Chittt. 

But,  by  stat.  4^5  Vict.  o.  56,  s.  2,  the  punishment  was  changed  to  transportation 
for  seven  years  or  imprisonment  for  three,  and  b  now  changed  to  penal  servitude. — 
Stewart. 

*  The  9  Geo  I.  c.  22  and  27  Geo.  II.  c.  15,  depriving  parties  committing  these  offenoen 
of  benefit  of  clergy,  were  repealed,  by  4  Geo.  IV.  c.  54,  s.  3,  which  subjected  the  party 
to  transportation  or  imprisonment  at  the  discretion  of  the  court.    The  latter  act,  how- 
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feuces  in  this  place  not  on  account  of  the  damage  thereby  done  to  private  pn> 
perty,  bat  of  the  manner  in  which  that  damage  is  committed,  namely,  with  tho 
face  blacked  or  with  other  disguiae,  and  being  armed  with  offensive  weapons, 
to  the  breach  of  the  public  peace  and  the  terror  of  his  maiesty's  subjects. 

8.  Also,  by  the  same  statute,  9  Geo.  I.  c*  22,  amended  by  statute  27  treo.  II. 
c.  15,  knowingly  to  send  any  letter  without  a  name,  or  with  a  fictitious  name, 
demanding  monev,  venison,  or  any  other  valuable  thii^g,  or  threatening  (without 
any  demand)  to  kill  any  of  the  king's  subjects,  or  to  fire  their  houses,  out-bouses, 
barns,  or  ricKS,  is  made  felony  without  benefit  of  clergy.^  This  offence  was  for* 
laerly  high  treason,  by  the  statute  8  Hen.  Y.  c.  6. 

4.  To  pull  down  or  destroy  any  lock,  sluice,  or  floodgate  erected  by  authority 
of  parliament  on  a  navigable  river  is,  by  statute  1  Geo.  II.  st.  2,  c  19,  made 
felony,  punishable  with  transportation  for  seven  years.  By  the  statute  8  Geo: 
II.  c.  20,  the  offence  of  destroying  such  works,  or  rescuing  any  person  in  custody 
for  the  same,  is  made  felony  without  benefit  of  clergy;  and  it  may  be  inquired 
of  and  tried  in  any  adjacent  county,  as  if  the  fact  had  been  therein  committed. 
By  the  statute  4  Geo.  III.  c.  12,  maliciously  to  damage  or  destroy  any  baukft, 
sluices,  or  other  works  on  such  navigable  river,  to  open  the  floodgates  or  other- 
wise obstruct  the  navigation,  is  again  made  felony,  punishable  with  ti*ansporta- 
tion  for  seven  years.  And,  by  the  statute  7  Geo.  III.  c.  40,  (which  repeals  all 
former  acts  relating  to  turnpikes,)  maliciously  to  pull  down  or  otherwise  destroy 
*14.M  ^^y  tumpike^gate  or  fence,  toll-house  or  ^weighing-engine  thereunto  be- 
^  longing,  erected  by  authority  of  parliament,  or  to  rescue  any  person  in 
custody  for  the  same,  is  made  felony  without  benefit  of  clergy,  and  the  indict- 
ment may  be  inquired  of  and  tried  in  any  adjacent  county.*  The  remaining 
■I.'"  '       ■■  ■        •       ■■■>        ■■.  ■ 

ever,  is  repealed,  (except  as  to  sending  letters  threatening  to  kill  or  murder,  or  to  bum 
or  destroy  property;  and  as  to  accessories  to  such  offences,  and  as  to  rescues,)  by  7  &  8 
Gheo.  IV.  c.  27.  All  the  statutes  relating  to  these  offences  are  repealed  and  consolidated, 
by  7  &  8  Geo.  IV.  o.  27  and  c.  29;  and,  by  7  &  8  G-eo.  IV.  c.  29,  8.  26,  stealing  or  attempt- 
in^  to  kill  or  wound  any  deer  kept  in  any  enclosed  ground  is  declared  felony,  and  the 
guilty  party  is  liable  to  be  punished  as  in  the  case  of  simple  larceny ;  and  oommitting 
the  same  offence  in  unenclosed  grounds  is  punishable  summarily  by  fine  not  exceeding 
60^.,  and  repeating  such  offence  is  deemed  felony  and  punishable  as  a  simple  larceny, 
-^XJhittt. 

*  The  statute  now  in  force  upon  this  subject  is  the  7  &  8  Geo.  IV.  c.  29,  by  sect.  8  of 
which,  persons  sending  letters  containing  menacing  demands,  or  threatening  to  accuse 
a  party  of  any  crime  punishable  with  death,  transportation,  or  pillory,  or  of  any  other 
infamous  crime,  to  extort  money,  shall  be  guilty  of  felony,  and,  on  oonyiction  thereof, 
be  liable,  at  the  discretion  of  the  court,  to  transportation  for  life  or  not  less  than  sevea 
yesn,  or  imprisonment  for  any  term  not  exceeding  four  years,  and,  if  males,  to  one,  two, 
or  three  public  whippings,  in  addition  to  such  imprisonment.  Section  9  defines  what 
shall  be  deemed  an  infamous  crime. 

Sending  a  letter  threatening  to  accuse  the  prosevVutor  of  having  made  overtures  to 
the  prisoner  to  commit  sodomy  with  him  does  not  threaten  to  charge  such  an  infamous 
crime  as  to  be  within  the  act.  Bex  vs.  Hickman,  B.  &  M.  C.  0.  &  But  see  Bex  «•. 
Wagstaffe,  B.  &  B.  C.  C.  398.    Bex  vs.  Paddle,  id.  484.— Ghittt. 

'  By  7  and  8  Geo.  IV.  c.  30,  amending  and  consolidating  all  former  statutes  on  these 
sul^'ects,  breaking  or  cutting  down  any  sea  bank  or  wall,  or  the  bank  or  wall  of  any  river, 
eonsd,  or  marsh,  or  destroying  any  lock,  sluice,  floodgate,  or  other  work  on  any  navi* 
gable  river  or  canal,  is  made  felony,  punishable  with  transportation  for  life  or  not  less 
than  leven  years,  or  with  imprisonment  for  any  term  not  exceeding  four  years,  and,  to 
male  offenders,  with  one,  two,  or  three  public  whippings.  And  cutting  off  or  remoring 
the  piles  for  securing  any  sea  bahk  or  wall,  or  the  bank  or  wall  of  any  river,  canal,  or 
aisTsh,  or  doing  any  iigury  to  obstruct  the  narigation  thereof,  is  made  felony,  sul^eot  to 
transportation  for  seven  years,  or  to  imprisonment  for  any  term  not  exceeding  two  years, 
and,  to  males,  one,  two,  or  three  public  whippings.   S.  12. 

And,  by  sect.  14,  throwing  down  or  otherwise  destroying  an^  turnpike-gate,  or  othev 
vrection,  or  fence  connected  with  or  belonging  to  the  same,  is  made  punishable  as  a 
miBdemeanour.--^HiTTY, 

By  stat.  8  &  9  Vict.  c.  44,  the  malicious  destruction  of  any  thing  kept  for  the  purposes 
of  art,  science,  or  literature  in  any  public  repository,  or  of  ornaments  in  places  of  religious 
fforship,  or  of  statues  or  monuments  exposed  to  public  view,  is  a  masdemeanour,  UKt 
punishable  with  fine  and  impnsonment.-^-8TcwAa7« 
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offences  against  the  public  peace  are  merely  misdemeanonrS;  and  no  felonies ; 
as,— 

5.  Affrays  (from  affraier,  to  terrify)  are  the  fighting  of  two  or  more  persons 
in  some  public  place,  to  the  terror  of  his  majesty^s  subjects ;  for  if  the  fighting 
be  in  private  it  is  no  affray,  but  an  assault.(b)  Affrays  may  be  suppressed  by 
any  private  person  present,  who  is  justifiable  in  endeavouring  to  part  the  com- 
batants, whatever  consequence  may  ensue.(e)  But  more  especially  the  constable, 
or  other  similar  officer,  however  denominated,  is  bound  to  keep  the  peace,  and 
to  that  pui*po8e  may  break  open  doors  to  suppress  an  affray  or  apprehend  the 
affrayers,  and  may  either  carry  them  before  a  justice  or  imprison  them  by  his 
own  authority  for  a* convenient  space,  till  the  heat  is  over,  and  may  then  per- 
haps also  make  them  find  sureties  for  the  peace.((2)  The  punishment  of  com^ 
mon  affrays  is  by  fine  and  imprisonment,  the  measure  of  which  must  be  regulated 
by  the  circumstances  of  the  case;  for,  where  there  is  any  material  aggravation, 
the  punishment  proper tionably  increases.  As  where  two  persons  coolly  and 
deliberately  engage  in  a  duel :  thip,  being  attended  with  an  apparent  intention 
and  danger  of  murder,  and  being  a  hi^h  contempt  of  the  justice  of  the  nation, 
is  a  strong  aggravation  of  the  am*ay,  though  no  mischief  has  actually  onaued.(e) 
♦Another  aggravation  is  when,  thereby,  the  officers  of  justice  are  dis-  r^iAa 
turbed  in  the  due  execution  of  their  office,  or  where  a  respect  to  the  ^ 
particular  place  ought  to  restrain  'and  regulate  men's  behaviour  more  than  in 
common  ones ;  as  in  the  king's  court,  and  the  like.  And  upon  the  same  account, 
also,  all  af^ays  in  a  church  or  churchyard  are  esteemed  very  heinous  offences, 
as  being  indignities  to  Him  to  whose  service  those  places  are  consecrated. 
Therefore  mere  quarrelsome  words,  which  are  neither  an  affiray  nor  an  offence 
in  any  other  place,  are  penal  here.  For  it  is  enacted,  by  statute  5  &  6  Edw.  YI. 
0. 4,  that  if  anv  person  shall,  by  words  only,  quarrel,  chide,  or  brawl  in  a  church 
or  churchyard,  the  ordinary  shall  suspend  him,  if  a  layman,  ab  ingressu  eccUsia^ 
and  if  a  clerk  in  orders,  n*om  the  ministration  of  his  office  during  pleasure- 
And  if  any  person  in  such  church  or  churchyard  proceeds  to  smite  or  lay  vio- 
lent hands  upon  another,  he  shall  be  excommunicated  ipso  facto;  or  if  he  strikes 
him  with  a  weapon,  or  draws  any  weapon  with  intent  to  strike,  he  shall,  besides 
excommunication,  (being  convicted  by  a  jury,)  have  one  of  his  ears  cut  off,  or, 
having  no  ears,  be  branded  with  the  fetter  F  in  his  cheek.^  Two  persons  may 
be  guflty  of  an  affray :  but, — 

6.  RiotSy  routSj  and  unlawful  assemblies  must  have  three  persons  at  least  to  con- 
stitute them.  An  unlawful  assembly  is  when  three  or  more  do  assemble  them- 
selves together  to  do  an  unlawful  act,  as  to  pull  down  enclosures,  to  destroy  a 
warren  or  the  game  therein,  and  part  without  doing  it  or  making  any  motion 
towards  it.(/)*    A  Vow^  is  where  tiiree  or  more  meet  to  do  an  unlawful  act  upon 

(*)  1  Hawk.  P.  a  184.  (•)  I1>U.  188. 

(•)  Ibid.  136.  ]/)  8  Inrt^  17e. 

(<0  Ibid.  187. 

'  By  9  Geo.  IV.  c.  31,  s.  1,  "  so  much  of  5  A  6  Edw.  VI.  c.  4,  entitled  an  Act  against 
quarrelling  and  fighting  in  churches  and  churchyards,  as  relates  to  the  punishment  of 
person*)  convicted  of  striking  with  any  weapon,  or  drawing  any  weapon  with  intent  to 
strike,  as  therein  mentioned,"  is  repealed. 

It  seems  that  brawling  was  not  made  an  offence  by5  k  6  Edw.  VJ.  o.  4>  but  was  pri^ 
viously  cognizable  by  the  spiritual  courts.  Ex  jMzrfe  Williams,  6  D.  ^  B.  373.  4  B.  £  G. 
313. 

With  rt^spect  to  the  malicious  or  contemptuous  disturbance  of  a  congregation,  ^or 
molestation  of  a  minister,  during  the  celebration  of  divine  service,  see  the  statutes  i  ]^, 
o.  3  and  1  W.  and  M.  o.  18,  ante,  54. — Chitty. 

'An  assembly  of  a  man's  friends  for  the  defence  of  his  person  against  those  whp 
threatened  to  beat  him  if  he  go  to  such  a  market,  &c.  is  unlawful ;  for  he  who  is  in  fear 
of  such  insults  must  provide  for  his  safety  by  demanding  the  surety  of  the  peace  against 
the  persons  by  whom  he  is  threatened,  and  not  make  use  of  such  violent  methods,  which 
cannot  but  be  attended  with  the  danger  of  raising  tumults  and  disorders,  t'O  the  disturb^ 
ance  of  the  public  peace.  But  an  assembly  of  a  man's  friends  at  his  own  house  for  the 
defence  of  the  possession  of  it  a^ainot  such  as  threaten  to  make  an  unlawful  entry,  or 
for  the  defence  of  his  person  against  such  as  threaten  to  beat  him  in  his  house,  jji  per* 
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a  common  quarrel,  as  forcibly  breaking  down  fences  upon  a  right  claimed  of 
common  or  of  way,  and  make  some  advances  towards  it.(g)  A  riot  is  where 
three  or  more  actually  do  an  unlawftil  act  of  violence,  either  with  or  without  a 
common  cause  or  quarrel  ;{k)  as,  if  they  beat  a  man,  or  hunt  and  kill  game  in 
another's  park,  chase,  warren,  or  liberty,  or  do  any  other  unlawful  act  with 
force  and  violence,  or  even  do  a  lawful  act,  as  removing  a  nuisance,  in  a  violent 
*147 1    ^^^  tumultuous  manner.*    *The  punishment  of  unlawful  assemblies,  if 

^  to  the  number  of  twelve,  we  have  just  now  seen,  may  be  capital,  accord- 
ing to  the  circumstances  that  attend  it;  but  from  the  number  of  three  to  eleven 
is  hy  fine  and  imprisonment  only.^*  The  same  is  the  case  in  riots  and  routs  by 
the  common  law;  to  which  the  pillory,  in  verv  enormous  cases,  has  been  some- 
times superadded,  (i)"  And,  by  the  statute  13  Hen.  IV.  c.  7,  any  two  justices, 
together  with  the  sheriff  or  under-sheriff  of  the  county,  may  come  with  the 
posse  comitatuSy  if  need  be,  and  suppress  any  such  riot,  assembly,  or  rout,  arrest 
the  rioters,  and  record  upon  the  spot  the  nature  and  circumstances  of  the  whole 
transaction,  which  record  alone  shall  be  a  sufficient  conviction  of  the  offenders. 
In  the  interpretation  of  which  statute  it  hath  been  holden  that  all  persons, 
noblemen  and  others,  except  women,  clergvmen,  persons  decrepit,  and  infantA 
under  fifteen,  are  bound  to  attend  the  justices  in  suppressing  a  riot,  upon  pain 
of  fine  and  imprisonment;  and  that  any  battery,  wounding,  or  killing  the  rioters 
that  may  happen  in  suppressing  the  riot  is  justifiable.(y)  So  that  our  antient  law, 
previous  to  the  modern  riot  act,  seems  pretty  well  to  have  guarded  against  any 
violent  breach  of  the  public  peace,  especially  as  any  riotous  assembly  on  a  public 
or  general  account,  as,  to  redress  grievances  or  pull  down  all  enclosures,  and 
also  resisting  the  king's  forces  if  sent  to  keep  the  peace,  may  amount  to  overt 
acts  of  high  treason  by  levying  war  against  tne  king. 

7.  Neany  related  to  this  head  of  riots  is  the  offence  of  tumultuous  petitioning f 
which  was  carried  to  an  enormous  height  in  the  times  preceding  the  grand  re- 
bellion. Wherefore,  by  statute  18  Car.  11.  st.  1,  c.  5,  it  is  enacted  that  not  more 
than  twenty  names  shall  be  signed  to  any  petition  to  the  king  or  either  house 
of  parliament  for  any  alteration  of  matters  established  by  law  in  church  or  state, 
unless  the  contents  thereof  be  previously  approved  in  the  country  by  three 
justices,  or  the  majority  of  the  grand  jury  at  the  assizes  or  quarter  sessions, 
*1481    *°^  ^^  London  by  the  lord  mayor,  aldermen,  *and  common  council  ;(A:) 

-I    and  that  no  petition  shall  be  delivered  by  a  company  of  more  than  ten 

(9)  Bro.  Abr.  tit  Rki,  4»  ft.  (*)  This  may  be  one  reason  (among  others)  why  the  oor> 

(A)  3  Inst.  170.  poration  of  London  has  since  the  Restoration  nsuallj  taksa 

'"  1  Hawk.  P.  C  159.  the  lead  In 

1  Hal.  P.  0.496.  n>id.  161.  Mteblished 


\% 


1  Hawk.  P.  C  159^        _  the  lead  In  petitions  to  parliament  Ibr  the  alteration  of  anj 

'  law. 


mitted  by  law ;  for  a  man's  house  is  looked  upon  as  his  castle.    He  is  not,  however*  to 
arm  himself  and  assemble  his  Mends  in  defence  of  his  close,    1  Russ.  362. — Ohitty. 

*  To  constitute  a  riot,  the  parties  must  act  without  any  authority  to  give  colour  to  their 
proceedings ;  for  a  sherlif,  constable,  or  even  a  private  individual,  are  not  only  permitted, 
but  enjoined,  to  raise  a  number  of  people  to  suppress  rioters,  &c.  2  Hawk.  c.  65,  s.  2. 
The  intention  also  with  which  the  parties  assemble,  or  at  least  act,  must  be  unlawful ;  for 
if  a  sudden  disturbance  arise  among  persons  met  together  for  an  innocent  purpose,  they 
will  be  guilty  of  a  mere  affray,  though  if  they  form  parties,  and  engage  in  any  violent 

Sroceedings,  with  promises  of  mutual  assistance,  or  if  they  are  impelled  with  a  sudden 
isposition  to  demolish  a  house  or  other  building,  there  can  be  no  doubt  they  are  rioters, 
and  will  not  be  excused  by  the  propriety  of  their  original  design.  2  Hawk.  c.  65,  s.  3. 
But  though  there  must  be  an  evil  intention,  whether  premeditated  or  otherwise,  the 
olj^t  of  the  riot  itself  may  be  perfectly  lawful,  as  to  obtain  entry  into  lands  to  which 
one  of  the  parties  has  a  rightful  claim ;  for  the  law  will  not,  as  we  have  before  seeii, 
{ante^  3  book,  5,)  suffer  private  individuals  to  disturb  the  peace,  by  obtaining  that  r^ 
dress  by  force  which  the  law  would  regularly  award  them.  2  Hawk.  c.  65,  s.  7.  8  T.  R 
857,  364. 

Women  are  punishable  as  rioters,  but  infants  under  the  age  of  discretion  are  not.    1 
Hawk.  c.  65,  s.  44.    In  a  riot  all  are  principals ;  and  therefore  if  any  person  encourages, 
or  promotes,  or  takes  part  in  a  riot,  whether  by  words,  signs,  or  gestures,  or  by  wearini 
the  badge  or  ensign  of  the  rioters,  he  is  himself  to  be  considered  a  rioter.    2  (Junp.  37(r 
-Shitty. 
*•  By  the  3  Geo.  IV.  c.  144,  hard  labour  may  be  imposed. — Chittt. 
'-^  But  now  the  pillory  is  aboliahed,  by  56  Geo.  III.  o.  138. — Chitty. 
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persons,  on  pain  in  either  case  of  incurring  a  penalty  not  exceeding  lOOZ.  and 
three  months'  imprisonment." 

8.  An  eighth  onenee  against  the  public  peace  is  that  of  a  forcible  entry  or  de- 
iainer,  which  is  committed  by  violently  taking  or  keeping  possession  of  lands 
and  tenements  with  menaces,  force,  and  arms,  and  without  the  authority  of  law. 
This  was  formerly  allowable  to  every  person  disseised,  oi*  turned  out  of  posses- 
sion, unless  his  entry  was  taken  away  or  barred  by  his  own  neglect,  or  other 
circumstances,  which  were  explained  n^ore  at  large  in  a  former  book.(^)  But, 
this  being  found  very  prejudicial  to  the  public  peace,  it  was  thought  necessary 
by  several  statutes  to  restrain  all  persons  from  the  use  of  such  violent  methods, 
even  of  doing  themselves  justice,  and  much  more  if  they  have  no  justice  in  their 
claim.(?n)  So  that  the  entry  now  allowed  by  law  is  a  peaceable  one;  that  for- 
bidden is  such  as  is  carried  on  and  maintained  with  force,  with  violence  and 
unusual  weapons.  By  the  statute  5  Bic.  II.  st.  I,  c.  8,  all  forcible  entries  are 
punished  with  imprisonment  and  ransom  at  the  king's  will.  And,  by  the  several 
statutes  of  15  Eic.  II.  c.  2,  8  Hen.  VI.  c.  9,  31  Eliz.  c.  11,  and  21  Jac.  I.  c.  15, 
upon  any  forcible  entry,  or  forcible  detainer  after  peaceable  entry,  into  any 
lands  or  benefices  of  the  church,  one  or  more  justices  of  the  peace,  taking  suffi- 
cient power  of  the  county,  ma^  go  to  the  place,  and  there  record  the  force  upon 
his  own  view,  as  in  case  of  riots,  and  upon  such  conviction  may  commit  the 
offender  to  gaol  till  he  makes  fine  and  ransom  to  the  kin^.  And  moreover  the 
justice  or  justices  have  power  to  summon  a  jury  to  try  the  forcible  entry  or  de- 
tainer complained  of;  and,  if  the  same  be  found  by  that  jury,  then,  besides  the 
fine  on  the  offender,  the  justices  shall  make  restitution  bv  the  sheriff  of  the  pos- 
session, without  inquiring  into  the  merits  of  the  title,  for  the  force  is  the  only 
thing  to  be  tried,  punished,  and  remedied  by  them :  and  the  same  may  be  done 
by  indictment  at  the  general  sessions.  But  this  provision  does  not  extend  to 
such  as  endeavour  to  maintain  possession  by  force  where  they  *them-  r^i^g 
selves,  or  their  ancestors,  have  been  in  the  peaceable  enjoyment  of  the  *- 
lands  and  tenements  for  three  years  immediately  preceding.(n) 

9.  The  offence  of  riding  or  going  armed,  with  dangerous  or  unusual  weapons  ib 
a  crime  against  the  public  peace,  by  terrifying  the  good  people  of  the  land,  and 
is  particularly  prohibited  by  the  statute  of  Northampton,  2  Edw.  III.  c.  3,  upon 

Eain  of  forfeiture  of  the  arms  and  imprisonment  during  the  kind's  pleasure :  in 
ke  manner  as,  by  the  laws  of  Solon,  every  Athenian  was  finable  who  walked 
about  the  city  in  armour.(o) 

10.  Spreading  false  -news,  to  make  discord  between  the  king  and  nobility,  or 
concerning  any  great  man  of  the  realm,  is  punishable  by  common  law(j7)  wiih 
fine  and  imprisonment,  which  is  confirmed  by  statutes  Westm.  1,  3  Edw.  I.  o. 
84,  2  Ric.  II.  St.  1,  c.  5,  and  12  Ric.  II.  c.  11. 

11.  False  and  pretended  prophecies,  with  intent  to  disturb  the  peace,  are  equally 
unlawful,  and  more  penal,  as  they  raise  enthusiastic  jealousies  in  the  people 
and  terrify  them  with  imaginary  fears.  They  are  therefore  punished  by  our 
law  upon  the  same  principle  that  spreading  of  public  news  of  any  kind,  without 
communicating  it  first  to  the  magistrate,  was  prohibited  by  the  antient  GaulB.(^) 
Such  false  and  pretended  prophecies  were  punished  capitally  by  statute  1  Edw. 
VI.  c.  12,  which  was  repealed  in  the  reign  of  queen  Mary.  And  now,  by  the 
statute  5  Eliz.  c.  15,  the  penalty  for  the  first  offence  is  a  fine  of  ten  pounds  and 

(>)  See  book  liLjp.  174,  Ac  (f)  **H(UMmt  hgibm  tanetem,  ii  quit  quid  de  r^mbUoa  a 

^)  1  Hawk.  P.  U.  141.  JlnuimiM  rumnrt  titU  fama  aceeperitj  uH  ad  magiUratum 

(»)  Holdli^  orer  by  Ibroe,  wlMre  the  tenant's  title  waa  defercU  neve  cum  alio  onmmunteet :  qtiod  «cpe  haminet  feme- 

vmeraleaM  nowezpli«d,is  aaki  to  be  a  flmdble  detainer.  fxtrie$(Uiiueimperiloi/altiirwm)r(^terrerijetad/^ 

Cro.  Jac  199.  t'mmBt,  et  de  tummie  re^  contfUum  capere  oagnitum  eit" 

(»)  Pott  Aatiq.  1».  I.  c  26.  Cm.  de  BdL  (ML  Ub.  %  cap.  19. 
>)2liiat.8*16.    8Imrt.l98. 


V^ 


^'  In  the  trial  of  lord  George  Oordon,  it  was  contended  that  the  article  of  ti^.^  Bill  of 
Bights  which  declaree  that  it  is  the  right  of  the  subject  to  petition  the  king,  and  that  all 
ooinmitments  and  prosecutions  for  such  petitioning  are  illegal,  had  virtually  repealed 
tbis  statute.    This,  however,  was  denied  by  lord  2£uisfield  in  the  name  of  the  court 

UoOg.  592. — COLIKIDOI. 
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one  year's  imprisonmeiit;  for  the  second,  forfeitare  of  all  gcods  and  chattels  and 

imprisonment  daring  life. 

*150 1        *^^'  ^^^^^^  actual  breaches  of  the  peace,  an^  thing  that  tends  to  pro- 

^  yoke  or  excite  others  to  break  it  is  an  ofifence  of  the  same  denomination. 
Therefore  challenges  tofigkty  either  by  word  or  letter,  or  to  be  the  bearer  of  sach 
challenge,  are  punishable  by  fine  and  imprisonment,  according  to  the  circum- 
stances of  the  offence.(r)^'  If  this  challenge  arises  on  account  of  any  money 
won  at  gaming,  or  if  any  assault  or  affray  happen  upon  such  account,  the  of*- 
fender,  by  statute  9  Anne,  c.  14,  shall  forfeit  all  his  goods  to  the  thrown  and 
suffer  two  years'  imprisonment. 

18.  Of  a  nature  very  similar  to  challenges  are  Ubele,  libelUfamosi,  which,  taken 
in  their  largest  and  most  extensive  sense,  signify  any  writings,  pictures,  or  the 
like,  of  an  immoral  or  illegal  tendency;  but,  in  the  sense  under  which  we  are 
now  to  consider  them,  are  malicious  defamations  of  any  person,  and  especially 
a  magistrate,  made  public  by  either  printing,  writing,  signs,  or  pictures,  in  order 
to  provoke  him  to  wrath  or  expose  him  to  public  hatred,  contempt,  and  ridi« 
eole.($)  The  direct  tendency  of  these  libels  is  the  breach  of  the  public  peace 
by  stirring  up  the  objects  of  them  to  revenge,  and  perhaps  to  bloodshed.  The 
communication  of  a  libel  to  any  one  person  is  a  publication  in  the  eye  of  the 
law;(^)  and  therefore  the  sending  an  abusive  letter  to  a  man  is  as  much  a  libel 
as  if  it  were  openly  printed,  for  it  equally  tends  to  a  breach  of  the  peace.(tt) 
For  the  same  reason,  it  is  immaterial,  with  respect  to  the  essence  of  a  libel, 
whether  the  matter  of  it  be  true  or  false^(t;)  since  the  provocation,  and  not  the 
falsity,  is  the  thing  to  be  punished  criminally;  though,  doubtless,  the  falsehood 
of  it  may  aggravate  its  guilt  and  enhance  its  punishment.'*  In  a  civil  action, 
we  may  remember,  a  libel  must  appear  to  be  false  as  well  as  scandalous ;(«?)  for,  if 
n^-i^-t  -.    the  charge  be  true,  the  plaintiff  has  received  no  private  injury,  and  has 

^  no  ^ound  to  demand  a  compensation  for  himself,  whatever  *offence  it 
may  be  against  the  public  peace ;  and  therefore,  upon  a  civil  action,  the  truth 
of  the  accusation  may  be  pleaded  in  bar  of  the  suit.  Bat,  in  a  criminal  prosecu- 
tion, the  tendency  which  all  libels  have  to  create  animosities  and  to  disturb  the 
public  peace  is  the  whole  that  the  law  considers.  And,  therefore,  in  such  prose- 
cutions the  only  points  to  be  inquired  into  are,  first,  the  making  or  publtshinff 
of  the  book  or  writing,  and  secondly,  whether  the  matter  be  criminal ;  and  if 
both  these  points  are  against  the  defendant,  the  offence  against  the  public  is 
3omplote."    The  punishment  of  such  libellers,  fbr  either  making,  repeating, 

piBiiwk^P.G.186»13a.  _(«)  2  BiwQ,  116.    12  Rap.  85.    Hob.  216.    Poph.160    1 


(•)  lUd.  108.  Bawk.  P.  C  106. 

')  Moor.  e27 
')  8«e  book  iii.  page  126. 


(*)  Moor.  8ia.  (•)  Moor.  Gil     6  Rep.  126.   11  Mod.  00. 


"  The  offences  of  fighting  duels  and  sending  or  provoking  challenges  are  iiilly  con- 
sidered by  Mr.  J.  Grose,  in  passing  sentence  on  Rice,  convicted  on  a  criminal  information 
for  a  misdemeanour  of  the  latter  kind.  3  East,  581,  where  the  opinions  of  the  earlier 
writers  are  collected.  It  is  an  offence  though  the  provocation  to  fight  do  not  succeed, 
(6  East,  464.  2  Smith,  550;)  and  it  is  a  misdemeanour  merely  to  endeavour  to  provoke 
another  to  send  a  challenge.  6  East,  464.  But  mere  words  which,  though  they  may 
produce  a  challenge,  do  not  directly  tend  to  that  issue,  as  callinff  a  man  a  bar  or  knare, 
are  not  necessarily  criminal,  (2  Lord  Raym.  1031.  6  East^  471 J  though  it  is  probable 
they  would  be  so  if  it  could  be  shown  that  they  were  meant  to  provoke  a  challenge.  iL 
challenge  is  one  of  those  offences  for  which  a  criminal  information 'will  be  granted  by 
the  court  of  King's  Bench,  though  this  will  not  be  done  where  the  party  applying  has 
himself  first  incited  the  proposal.    1  Burr.  316. — Ohitty. 

'^  The  words  of  lord  Mansfield,  "  the  greater  truth,  the  greater  libel,"  whieh  his  ea^ 
miee  wished  with  much  eagerness  to  convert  to  the  prejudice  of  that  noble  peer's  repu- 
tation as  a  judge,  were  founded  in  principle  and  supported  by  very  ancient  authority. 

Lord  Coke  has  said,  ''that  the  greater  appearance  there  is  of  truth  in  any  malicious 
Invective,  so  much  the  more  provoking  it  is."    5  Co.  125. 

Where  truth  is  a  mater  provocation  than  falsehood,  and  therefore  has  a  greater  ten- 
dency to  produce  a  breaich  of  the  puUic  peace,  then  it  is  certainly  true  that  the  gtetA^t 
truth,  the  greater  libel.  Agperis  facetiU  imustUj  qwB  uhi  muUum  ex  veto  traxere,  aerem  tnd  tne- 
-vriftfrt  re&nquuni,    Tac.  Ann.  15,  o.  68. — Cbrtstian. 

"  But  a  modification  of  this  rule  has  been  recently  admitted  by  the  legislature ;  aad  F 
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printing,  or  publisliing  the  libel,  is  fine  and  snco  corporal  ptmishment  as  the 
£oart  in  its  discretion  shall  inflict,  regarding  the  quantity  of  the  offence  and  the 
quality  of  the  offender.(ir)"    By  the  law  of  the  twelve  tables  at  Eome,  libels 

(>)  1  Hawk.  p.  a  IM. 

has  been  enacted,  by  stat.  6  ft  7  Vict.  c.  96,  s.  6,  that  on  the  trial  of  any  indictment  of 
information  for  a  libel,  the  defendant  haying  pleaded  such  plea  as  hereinafter  is  men- 
tioned, the  truth  of  the  matter  charged  may  be  inquired  into,  but  shall  not  amount  to  a 
defence  unless  it  was  for  the  public  benefit  that  the  matter  charged  should  be  published ; 
and  to  entitle  the  defendant  to  give  evidence  of  the  truth  of  the  matters  charged,  as  a 
defence  to  such  indictment  or  information,  it  shall  be  necessary  for  the  defendant  in 
pleading  to  the  indictment  or  information  to  allege  the  truth  of  the  said  matters ;  and 
also  that  it  was  for  the  public  benefit  that  the  matters  charged  should  be  published ;  to 
which  plea  the  prosecutor  may  reply  generally;  and  if  after  such  plea  the  defendant 
shall  be  convicted,  the  court  may,  in  pronouncing  sentence,  consider  whether  the  guilt 
of  the  defendant  is  aggravated  or  mitigated  by  the  plea.  But  it  is  provided  that  in 
addition  to  such  plea  the  defendant  may  plead  a  plea  of  not  guilty.  And,  by  sect.  7, 
whenever  upon  the  trial  of  any  such  indictment  or  information,  under  the  plea  of  not 
guilty,  evidence  shall  have  been  given  which  shall  establish  a  presumptive  case  of  public 
cation  by  the  act  of  any  other  person  by  his  authority,  the  defendant  may  prove  that 
such  publication  was  made  without  his  authority  or  consent. — Stbwakf. 

In  most  of  the  United  States  provision  is  made  either  in  their  constiuitions  or  stalntea 
on  this  subject  similar  to  the  provisions  of  6  &  7  Vict.  In  those  States  where  there  is  no 
statutory  or  constitutional  limitation  the  common-law  doctrine  remains  in  force.  Com. 
v^.  Clapp,  4  Mass.  163.  Com.  tw.  Snelling,  15  Pick.  337.  State  vs.  Allen,  I  McCord,  525. 
State  vs.  Bumham,  9  N.  Hamp.  34.  In  one  celebrated  case  the  Supreme  Court  of  New 
York  were  equally  divided,  reople  vs.  Croswell,  3  Johns.  Oases,  337.  But  as  it  may  be 
shown  that  the  publication  was  for  a  justifiable  purpose,  and  not  malicious  nor  with  the 
mtent  to  defame,  so  there  may  be  cases  where  the  defendant,  having  proved  the  purpose 
justifiable,  may  give  in  evidence  the  truth  of  the  words,  where  such  evidence  will  tend 
to  negative  the  malice  and  intent  to  defame.  Wharton's  Amer.  Crim.  Law,  850.  Oom« 
vs.  Buckingham,  2  Wheeler's  C.  C.  438. — Sbarswood. 

^'  Though  it  has  been  held — at  least  for  these  two  centuries — ^that  the  truth  of  a  libel 
is  no  justification  in  a  criminal  prosecution,  yet  in  many  instances  it  is  considered  an 
extenuation  of  the  offence;  and  the  court  of  King's  Bench  has  laid  down  this  general 
rule, — ^viz.,  that  it  will  not  grant  an  information  for  a  libel  unless  the  prosecutor  who 
applies  for  it  makes  an  affidavit  assertins  directly  and  pointedly  that  he  is  innocent  of 
the  charge  imputed  to  him.  But  this  rule  may  be  dispensed  with  if  the  person  libelled 
resides  abroad,  or  if  the  imputations  of  the  libel  are  general  and  indefinite,  or  if  it  is  a 
charge  against  the  prosecutor  for  language  which  he  has  held  in  parliament.  Doug 
271,  372. 

It  had  frequentlv  been  determined  by  the  court  of  Kinj^'s  Bench  that  the  only  ques* 
felons  for  the  oonsid.eration  of  the  jury  in  criminal  prosecutions  for  libel  were  the  fact  of 
publication  and  the  truth  of  the  innuendoes,— that  is,  the  truth  of  the  meaning  and  sense 
of  the  passages  of  the  libel  as  stated  and  averred  in  the  record ;  and  that  the  judge  or  court 
alone  were  competent  to  determine  whether  the  subject  of  the  publication  was  or  was  not 
a  libel.  See  the  case  of  The  Dean  of  St.  Asaph,  3  T.  R.  428.  But,  the  legality  of  this  doo^ 
trine  having  been  much  controverted,  the  32  Oreo.  III.  c.  60  was  passed,  entitled  An  act 
to  remove  doubts  respecting  the  functions  of  juries  in  cases  of  libels.  And  it  declares 
and  enacts  that  bn  every  trial  of  an  indictment  or  information  for  a  libel  the  jury  may 
give  a  general  verdict  of  guilty,  or  not  cuilty,  upon  the  whole  matter  in  issue,  and  shall 
not  be  required  or  directed  by  the  judge  to  find  the  defendant  guilty  merely  on  the 
proof  of  the  publication  of  the  paper  charged  to  be  a  libel,  and  of  the  sense  ascribed  to 
it  in  the  record.  But  the  statute  provides  that  the  judge  mav  ^ve  his  opinion  to  the 
jury  respecting  the  matter  in  issue,  and  the  jury  may  at  their  discretion,  as  in  other 
eases,  find  a  special  verdict,  and  the  defendant,  if  convicted,  may  move  the  court,  as 
before  the  statute,  in  arrest  of  judgment. 

A  person  may  be  punished  for  a  Itbel  reflecting  on  the  memory  and  character  of  the 
dead ;  but  it  must  be  alleged  and  proved  to  the  satisfaction  of  the  jury  that  the  author 
intended  by  the  publication  to  bring  dishonour  and  contempt  on  the  relations  and 
descen  iants  of  the  deceased.    4  T.  R.  126. 

It  is  not  a  libel  to  publish  a  correct  copy  of  the  reports  or  resolutions  of  the  two  houses 
of  parliament,  or  a  true  account  of  the  proceedings  of  a  court  of  justice.  "  For  though," 
as  Mr.  Justice  Lawrence  has  well  observed,  "the  publicatioi.  of  such  proceedings  may 
be  to  the  disadvantage  of  the  particular  individual  concerned,  yet  it  is  of  vast  importance 
to  the  public  that  the  proceedings  of  courts  of  justice  should  be  universally  known.  The 
general  advantage  to  the  country  in  having  these  proceedings  made  public  more  than 
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which  affected  the  reputation  of  another  were  made  a  capital  offence ;  hat  be- 
fore the  reign  of  Augustas  the  punishment  became  corporal  only.(^)  Under 
the  emperor  Yalentinian(^)  it  was  again  made  capital,  not  only  to  write,  but 
to  publish,  or  even  to  omit  destroying  them.  Our  law  in  this  and  many  other 
respects  corresponds  rather  with  the  middle  age  of  Boman  jurisprudence,  when 
liberty,  learning,  and  humanity  were  in  their  f\ill  vigour,  than  with  the  cruel 
edicts  that  were  established  in  the  dark  and  tyrannical  ages  of  the  antient  de- 
cemviri or  the  later  emperors. 

In  this  and  the  other  instances  which  we  have  lately  considered,  where 
blasphemous,  immoral,  treasonable,  schismatical,  seditious,  or  scandalous  libels 
are  punished  by  the  English  law,  some  with  a  ^eater,  others  with  a  less,  degree 
of  severity,  the  liberty  of  the  press,  properly  understood,  is  by  no  means  infrinjzed 
or  violated.  The  liberty  of  the  press  is  indeed  essential  to  the  nature  of  a  n*ee 
«i^9i  state;  but  this  consists  in  laying  no  previous  restraints  upon  publica- 
^^^J  tions,  and  *not  in  freedom  from  censure  for  criminal  matter  when  pub- 
lished.     Every  freeman  has  an  undoubted .  right  to  lay  what  sentiments  he 

E leases  before  the  public ;  to  forbid  this  is  to  destroy  the  freedom  of  the  press  * 
ut  if  he  publishes  what  is  improper,  mischievous,  or  illegal,  he  must  take  the 
consequence  of  his  own  temerity.  To  subject  the  press  to  the  restrictive  power 
of  a  licenser,  as  was  formerly  done,  both  before  and  since  the  revolution,(a)  is 
to  subject  all  freedom  of  sentiment  to  the  prejudices  of  one  man,  and  make  him 
the  arbitrary  and  infallible  judge  of  all  controverted  points  in  learning,  religion, 
and  government.    But  to  punish  (as  the  law  does  at  present)  any  dangerous  or 

(fy                              — —  Quinetlam  lex  prinoe,  aMumed  tbe  Mune  power*  as  the  •tercliamber  ezai^ 

Paanaqut  latau,  tmHo  qum  ncOet  carmine  qumquam  cftnd  with  respect  to  the  lioeneing  of  books,  sod  in  IMS, 

tktarlU: xerUn  modumformidine  fastis.  1047,  ltM0,  and  1662  (Soobell,  f.  U,  134;  U.  88,  280)  Issaed 

Hor.  ad  Aug.  152.  their  ordlnanoes  for  that  parpose,  Ihnnded  prlnci|Mlly  no 

(•)  Obd.  9, 80.  the  starchamber  decree  of  1637.     In  1662  was  passed  thw 

{•)  The  art  of  printliis,  soon  after  its  tntrodnction,  was  statute  13  k  14  Oar.  II.  o.  83,  which  (with  some  few  siter»> 

looked  npon  (as  weil  in  Enriand  as  in  other  ooantrles)  as  tions)  was  copied  from  the  parliamentary  ordinances.    This 

merely  a  matter  of  state,  and  ra^ect  to  the  ooerci<»  of  the  act  expired  in  1679,  bnt  was  revired  by  statute  1  Jac  II.  o. 

crown.    It  was  therefore  regulated  with  us  by  the  king's  17,  and  oontinued  tili  1602.    It  was  then  continued  for  two 

proclamations,  prohibitions,  charters  of  priTileges  and  of  years  longer  by  statute  4  W.  and  M.  o  24;  but  though  fr» 

license,  and  finally  by  the  decrees  of  the  court  of  star-  qnent  attempts  were  made  by  the  goTemment  to  rerite  it, 

chamber,  which  limited  the  number  of  printers  and  of  in  the  subsequent  part  of  the  reign,  (Com.  Jour.  11  Feb. 

prssses  which  each  should  employ,  and  prohibited  new  1694,  20  Nor.  1605,  22  Oct  1090,  9  Feb.  1094.  31  Jan.  1698,) 

pabllcations,  unless  prerlonslv  approTed  by  proper  licensers,  yet  the  parliament  reaisted  it  so  strongly  that  it  flnaUf 

On  the  demolition  of  this  odious  Jurisdiction,  in  1641,  the  expired;  and  the  press  became  properiy  free  in  1004,  ana 

long  parliament  of  Charles  I.,  after  their  rupture  with  that  has  erer  since  so  continued. 

oounterbalances  the  inconveniences  to  the  private  persons  whose  conduct  may  be  the 
subject  of  such  proceedings.''    Rex  v«.  Wright,  8  T.  R.  293. 

But  this  will  not  apply  to  the  publication  of  part  of  a  trial  before  it  is  finally  concluded ; 
for  that  might  enable  the  friends  of  the  parties  to  pervert  the  justice  of  the  court  by  the 
fabrication  of  evidence  and  other  impure  practices. 

Nor  oueht  it  to  extend  to  the  pubhcation  of  trials  where  indecent  evidence  must  from 
necessity  be  introduced;  for  it  would  be  in  vain  to  turn  women  and  children  out  of  court 
if  they  are  afterwards  permitted  to  read  what  has  passed  in  their  absence. 

Lord  Hardwicke  has  declared  that  any  publication  which  shall  prejudice  the  world 
with  regard  to  the  merits  of  a  cause  before  it  is  heard  is  a  contempt  of  the  court  in  which 
the  cause  is  pending ;  and  he  committed  upon  a  summary  motion  only  the  parties  who 
had  been  guilty  of  such  a  publication.    2  Atk.  472, 

The  reason  must  be  much  stronger  for  suppressing  partial  and  premature  publications 
upon  subjects  which  may  be  tried  by  a  jury. 

The  sale  of  the  libel  by  a  servant  in  a  shop  is  prima  fade  evidence  of  publication  in  a 
prosecution  against  the  master,  and  is  sufficient  for  conviction,  unless  contradicted  by 
contrary  evidence  showing  that  he  was  not  privy  nor  in  any  degree  assenting  to  it.  Ibid. ; 
and  5  Burr.  2686.  When  a  person  is  brought  to  receive  judgment  for  a  libel^  his  conduct 
subsequent  to  his  conviction  may  be  taken  into  consideration,  either  by  way  of  aggra- 
vation or  mitigation  of  the  punishment.  3  T.  R.  432.  And  when  Johnson  the  bookseller 
was  brought  up  for  judgment  for  having  published  a  seditious  libel,  the  attorney-general 
produced  an  affidavit  that  the  defendant  after  his  conviction  had  published  the  same 
Ubel  in  the  Analytical  Review.    M.  T.  1798. 

An  information  or  an  indictment  need  not  state  that  the  libel  is  false  or  that  the 
Gflfeace  was  committed  by  force  and  arms.    7  T.  R.  4. 

Hanging  up  or  burning  an  effigy  with  intent  to  expose  some  particular  person  to  ridi- 
cule and  contempt  is  an  offence  of  the  same  nature  as  a  libel,  and  has  frequently  been 
punished  with  great  but  proper  severity. — CHaisTiAN. 
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offenslTe  writings,  wt  ich,  when  published,  shall  on  a  fair  and  impartial  trial  be 
acljadged  of  a  pernicious  tendency,  is  necessary  for  the  preservation  of  peace 
and  good  order,  of  government  and  religion,  the  only  solid  foundations  of  civil 
liberty.  Thus  the  will  of  individuals  is  still  left  free ;  the  abuse  only  of  that 
free  will  is  the  object  of  legal  punishment.     Neither  is  any  restraint  herebv  laid 

rn  freedom  of  thought  or  inquiry:  liberty  of  private  sentiment  is  still  left; 
disseminating  or  making  public  of  bad  sentiments,  destructive  of  the  ends 
of  society,  is  the  crime  which  society  corrects.  A  man  (says  a  *fine  r  4^1 50 
writer  on  this  subject)  may  be  allowed  to  keep  poisons  in  his  closet,  but  ^ 
not  publicly  vend  them  as  cordials.  And  to  this  we  may  add  that  the  only 
plausible  argument  heretofore  used  for  the  restraining  the  just  freedom  of  the 
press,  <'  that  it  was  necessary,  to  prevent  the  daily  abuse  of  it,"  will  entirely 
lose  its  force  when  it  is  shown  (by  a  seasonable  exertion  of  the  laws)  that  the 
press  cannot  be  abused  to  any  bad  purpose  without  incurring  a  suitable  punish- 
ment ;  whereas  it  never  can  be  used  to  any  good  one  when  under  the  control 
of  an  inspector.  So  true  it  will  be  found  that  to  censure  the  licentiousness  is 
to  maintain  the  liberty  of  the  press. 


CHAPTER  XII. 

OF  OFFENCES  AGAINST  PUBLIC  TRADE. 

•  *0]'FEN0E6  against  public  trade,  like  those  of  the  preceding  clabses,  are    r:|ci  54 
either  felonious  or  not  felonious.    Of  the  first  sort  are, —  *• 

1.  Owling;  so  called  from  its  being  usually  carried  on  in  the  night,  which  is 
the  offence  of  transporting  wool  or  sheep  out  of  this  kingdom,  to  the  detriment 
of  its  staple  manufacture.  This  was  forbidden  at  common  law,(a)  and  more 
particularly  by  statute  11  Edw.  III.  c.  1,  when  the  importance  of  our  woollen 
manufacture  was  first  attended  to;  and  there  are  now  manv  later  statutes  re- 
lating to  this  offence,  the  most  useful  and  principal  of  which  are  those  enacted 
in  the  reign  of  queen  Elizabeth  and  since.  The  statute  8  Eliz.  c.  8  makes  the 
transportation  of  live  sheep,  or  embarking  them  on  board  any  ship,  for  the 
first  offence  forfeiture  of  goods  and  Impnsonment  for  a  year,  and  tnat  at  the 
end  of  the  year  the  left  hand  shall  be  cut  off  in  some  public  market,  and  shall 
be  {here  nailed  up  in  the  openest  place ;  and  the  second  offence  is  felony.  The 
statutes  12  Car.  il.  c.  82,  7  &  8  W .  III.  c.  28,  make  the  exportation  of  wool, 
sheep,  or  fullers'  earth  liable  to  pecuniary  penalties,  and  the  forfeiture  of  the 
interest  of  the  ship  and  cargo  by  tne  owners,  if  privy,  and  confiscation  of  goods, 
and  three  years'  imprisonment  to  the  master  and  all  the  mariners.  And  the 
statute  4  Giso.  I.  c.  11  (emended  and  further  enforced  by  12  Geo.  II.  c.  21,  and 
19  Greo.  II.  c.  84)  makes  it  transportation  for  seven  years,  if  the  penalties  be 
not  paid.^ 

2.  Smuggling,  or  the  offence  of  importing  goods  without  paying  the  duties 
imposed  thereon  by  the  laws  of  the  customs  and  ^excise,  is  an  offence    r:iciK5 

fenerally  connected  and  carried  on  hand  in  hand  with  the  former.     ^ 
'his  is  restrained  by  a  great  variety  of  statutes,  which  inflict  pecuniary  penal 

(•)  Mirr.  0. 1, 1 8. 


^  By  5  Geo.  lY.  c.  47,  {  2,  all  acts  and  parts  of  acts  prohibiting  the  exportation  of  wool 
are  repealed ;  and  persons  are  now  at  full  liberty  to  export  this  commooity  upon  paying 
a  certain  duty. 

By  57  Geo.  III.  c.  88,  fullers'  earth,  fulling-clay,  and  tobacoo-pipe  clay  may  be  carried 
coastwise  under  certain  restrictions,  contained  in  32  Geo.  III.  c.  50,  upon  goods  prohibited 
to  be  exported. 

By  4  Geo.  IV.  0.  69,  }  24,  all  prohibitions  against  the  exportation  of  tobacco-pipe  clay 
a^  removed,  and  the  same  is  tnereby  declared  free. — Ohittt. 
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ties  a  ad  seizure  of  the  goods  for  clandestine  smaggling,  and  affix  the  guilt 
of  felony,  with  transportation  for  seven  years,  upon  more  open,  daring,  and 
avowed  practices :'  but  the  last  of  them,  19  G^o.  II.  c.  34,  is  for  the  purpose 
instar  omnium',  for  it  makes  all  forcible  acts  of  smuggling,  carried  on  in  defiance 
of  the  laws,  or  even  in  disguise  to  evade  them,  felonv  without  benefit  of  clergy : 
enacting,  that  if  three  or  more  persons  shall  assemble,  with  fire-arms  or  otner 
offensive  weapons,  to  assist  in  the  illegal  exportation  or  importation  of  goods, 
or  in  rescuing  the  same  after  seizure,  or  in  rescuing  offenders  in  custody  for 
such  offences ;  or  shall  pass  with  such  goods  in  disguise ;  or  shall  wound,  shoot 
at,  or  assault  any  officers  of  the  revenue  when  in  the  execution  of  their  duty ; 
such  persons  shall  be  felons  without  the  benefit  of  clergy.  As  to  that  branch 
of  the  statute  which  required  any  person  charged  upon  oath  as  a  smuggler, 
under  pain  of  death,  to  surrender  himself  upon  proclamation,  it  seems  to  be 
expired ;  as  the  subsequent  statute8,(6)  which  continue  the  original  act  to  the 
present  time^  do  in  terms  continue  only  so  much  of  the  said  act  as  relates  to 
the  punishvient  of  the  offenders,  and  not  to  the  extraordinary  method  of  appre- 
hending or  causing  them  to  surrender :  and  for  offences  of  this  positive  specieSy 
where  punishment  (though  necessary)  is  rendered  so  by  the  laws  themselves, 
which  by  imposing  high  duties  on  commodities  increase  the  temptation  to  evade 
them,  we  cannot  surely  be  too  cautious  in  inflicting  the  penalty  of  death.(c)* 
^l^f^l  *^'  ^^o^^^r  offence  against  .public  trade  is  fi*audulent  bankruptcy ^ 
J  which  was  sufficiently  spoken  of  in  a  former  volume  i(d)  I  shall  there- 
fore now  barely  mention  the  several  species  of  fraud  taken  notice  of  by  the 
statute  law,  viz.,  the  bankrupt's  neglect  of  surrendering  himself  to  his  creditors ; 
his  non-conformity  to  the  directions  of  the  several  statutes;  his  concealing  or 
embezzling  his  effects  to  the  value  of  201. ;  and  his  withholding  any  books  or 
writings  with  intent  to  defraud  his  creditors :  all  which  the  policy  of  our  com- 
mercial country  has  made  felony  without  benefit  of  clergy.(6/  And  indeed  it 
is  allowed  by  such  as  are  the  most  averse  to  the  infliction  of  capital  punishment, 
that  the  offence  of  fraudulent  bankruptcy,  being  an  litrocious  species  of  the  crimen 
falsi,  ought  to  be  put  upon  a  level  with  those  of  forgery  and  falsifying  the 
coin.(/)  And,  even  without  actual  fraud,  if  the  bankrupt  cannot  make  it  ap- 
pear that  he  is  disabled  from  paying  his  debts  by  some  casual  loss,  he  shall,  by 
the  statute  21  Jac.  I.  c.  19,  be  set  on  the  pillory  for  two  hours,  with  one  of  his  ears 
nailed  to  the  same  and  cut  off.  To  this  head  we  may  also  subjoin  that,  by  sta- 
tute 32  Geo.  II.  c.  28,  it  is  felony,  punishable  by  transportation  for  seven  years, 
if  a  prisoner,  charged  in  execution  for  any  debt  under  100/.,  neglects  or  refrisee 
on  demand  to  discover  and  deliver  up  his  effects  for  the  benefit  of  his  creoKors. 
And  these  are  the  only  felonious  offences  against  public  trade,  the  residue  being 
mere  misdemeanours :  as, — 

(•)Stat.26Geo.Lc.82.    82  Oaa  II.  o.  18.    4Q«>.in.e  («)  See  book  U.  pagw  481, 482. 

12.  (•)  Stat,  ft  Geo.  IL  c  80. 

(•)  See  book  i.  page  817.    Beoear.  c.  83.  (r)  Beocar.  eh.  84. 

*  By  the  stat.  8  &  9  Vict.  c.  87,  all  former  statutes  on  this  subject  are  ooDsolidated:  U 
makes  all  forcible  acts  of  smuggling,  carried  on  in  defiance  of  the  laws  or  even  in  dia- 
guise  to  evade  them,  felony. — Stewart. 

'  By  the  6  Geo.  IV.  c.  108,  after  reciting  the  customs-repeal  act,  the  6  Geo.  IV.  c.  105, 
all  the  laws  relative  to  the  prevention  of  smuggling  are  consolidated ;  but  the  provisions 
of  the  act  are  so  numerous  that  they  cannot  be  comprised  within  the  limit  of  a  note.— 
<5hittt. 

^  By  6  Geo.  IV.  c.  16,  all  laws  relating  to  bankrupts  are  repealed,  and  all  former  pro- 
Tisions  are  reduced  into  this  one  act.  The  different  frauds  taken  notice  of  do  not  mate- 
rially vary  from  those  mentioned  in  the  text.  By  {  99,  it  is  enacted  that  the  bankrupt 
or  other  person  swearing  falsely  before  the  commissioners  shall  be  guilty  of  perjury  and 
suffer  the  pains  and  penalties  in  force  against  that  offence.  By  {  112,  any  bankrupt 
neglecting  to  surrender  and  submit  himself  to  be  examined,  or  refusing  to  make  diA- 
oovery  of  his  estate  and  effects,  or  declining  to  deliver  up  his  goods,  books,  and  writinss, 
or  concealing  or  embezzling  any  part  of  his  effects  to  the  value  of  lOL  with  intent  to  de- 
fraud his  creditors,  shall  be  guilty  of  felony,  and  be  liable  to  transportation  for  life  or 
not  less  than  seven  years,  or  to  imprisonment  for  any  term  not  exceeding  seven  yeats, 
«i  the  court  before  whom  he  ia  convicted  may  acyudge. — Chittt. 
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4.  Usury ;  which  is  an  nnlawful  contract,  upon  the  loan  of  money,  to  receive 
the  same  again  with  exorbitant  increase.  Of  this  also  we  had  occasion  to  dis 
course  at  large  in  a  former  volume.(^)  We  there  observed  that,  by  statute  37 
Hen.  VIII.  c.  9,  the  rate  of  interest  was  fixed  at  lOZ.  per  cent,  per  annum,  which 
the  statute  13  Eliz.  c.  8  confirms;  and  ordains  that  all  brokers  shall  be  guilty 
of  a  prcemunire  that  transact  any  contracts  for  more,  and  the  securities  them- 
selves shall  be  *void.  The  statute  21  Jac.  I.  c.  17  reduced  interest  to  r^-i^- 
eight  per  cent. ;  and,  it  having  been  lowered  in  1650,  during  the  usurpa-  L  ' 
tion,  to  six  per  cent,  the  same  reduction  was  re-enacted  after  tho  restoration  by 
statute  12  Car.  II.  c.  13;  and,  lastly,  the  statute  12  Anne,  st.  2,  c.  16  has  re- 
duced it  to  five  per  cent.  Wherefore  not  only  all  contracts  for  taking  more  arc 
in  themselves  totally  void,  but  also  the  lender  shall  forfeit  treble  the  money  bor- 
rowed.^ Also,  if  any  scrivener  or  broker  takes  more  than  five  shillings  per  cent 
procuration-money,  or  more  than  twelve  pence  for  making  a  bond,  he  shall  for- 
feit 20Z.  with  costs,  and  shall  suffer  imprisonment  for  half  a  year.  And,  by  sta- 
tute 17  Geo  III.  c.  26,  to  take  more  than  ten  shillings  per  cent  for  procuring 
any  money  to  be  advanced  on  any  life-annuity,  is  made  an  indictable  misde- 
meanour, and  punishable  with  fine  and  imprisonment :  as  is  also  the  offence  of 
procuring  or  soliciting  any  infant  to  grant  any  life-annuity,  or  to  promise,  or 
otherwise  engage,  to  ratify  it  when  he  comes  of  age.* 

5.  Cheating  is  another  offence  more  immediately  against  public  trade;  as 
that  cannot  be  carried  on  without  a  punctilious  regard  to  common  honesty  and 
faith  between  man  and  man.  Hither  therefore  may  be  referred  that  prodigious 
multitude  of  statutes  which  are  made  to  restrain  and  punish  deceits  in  par- 
ticular trades,  and  which  are  enumerated  by  Hawkins  and  Burn,  but  are  chiefl} 
of  use  among  the  traders  themselves.  The  offence  also  of  breaking  the  assize  of 
bread,  or  the  rules  laid  down  by  the  law,  and  particularly  by  the  statutes  31 
Geo.  11.  c.  29,  3  Geo.  III.  c.  11,  and  13  Geo.  III.  c  62,  for  ascertaining  its  price 
in  every  given  quantity,  is  reducible  to  this  head  of  cheating:  as  is  likewise,  iu 
a  peculiar  manner,  the  offence  of  selling  hy  false  weights  and  measures;  the 
standard  of  which  fell  under  our  consideration  in  a  former  volume.(Ay    Tho 

Eunishment  of  bakers  breaking  the  assize  was,  antiently,  to  stand  in  the  pillory, 
y  statute  51  Hen.  III.  st.  6,  and  for  brewers  (by  the  same  act)  to  stand  in  tho 
tumbrel  or  dung-cart  :(i)  which,  as  we  learn  from  domesday-book,  was  the 
punishment  for  knavish  brewers  in  the  city  of  Chester  so  early  as  the  reign  of  Ed- 
ward the  Confessor.  "  Malam  cervisiamfaciens,  in  cathedra  ponebatur  stercoris" (J) 
But  i||w  the  general  punishment  for  all  frauds  '''of  this  kind,  if  indicted  rn^i^o 
(as  they  may  be)  at  common  law,  is  by  fine  and  impnsonment:  though  ^ 
the  easier  and  more  usual  way  is  by  levying  on  a  summary  conviction,  by  dis- 
tress and  sale,  the  forfeitures  imposed  by  the  several  acts  of  parliament.  Lastly, 
any  deceitful  practice,  in  cozening  another  by  artful  means,  whether  in  matters 

•     (#)  See  book  fi.  p.  465,  Ac  (<)  8  Inst.  219. 

(*)  See  book  I.  p.  274.  {f)  Seld.  tit.  of  Hon.  b.  U.  c.  5,  {  2. 

*  One  half  of  the  penalty  is  given  by  the  statute  to  the  prosecutor,  the  other  half  to 
the  king.  It  is  remarkable  that  such  was  the  prejudice  in  ancient  times  against  lending 
money  upon  interest  that  the  first  statute — the  37  Hen.  VIII.  c.  9 — ^by  which  it  was  legal- 
ised, was  aftenvards  repealed  by  5  &  6  £dw.  VI.  c.  20,  by  which  all  interest  was  prohi 
bited,  the  money  lent  and  the  interest  were  forfeited,  and  the  ofiender  was  subject  to  fine 
and  imprisonment.  We  have  before  observed  that  the  policy  of  limiting  the  rate  of 
interest  upon  a  contract  for  the  loan  of  money  is  denied  in  modem  times;  but  CSato  was 
of  a  different  opinion.  Cum  ilUy  qui  quoesieratf  dixissel.  Quid  fomerarif  Turn  OatOf  Quid  hch 
minem,  inquit,  oeeideref    Cic.  Offl-^HRISTIAN. 

We  have  already  considered  what  will  constitute  usury,  onto,  2  book,  403.  That  usury 
is  an  indictable  offence,  see  2  Burr.  799.  4  T.  R.  205.  8  East,  41.  1  Chit.  Grim.  Law, 
649. — Chitty. 

*  This  act  is  repealed,  as  to  annuities  granted  since  the  I4th  July,  1813,  by  the  53  Geo. 
III.  c.  141 ;  but  similar  provisions  are  re-enacted. — Chittt. 

'  The  principal  act  now  in  force,  relative  to  the  different  weights  and  measures,  is  the 
5  Geo.  IV.  c.  76,  (continued  and  amended  by  6  Geo.  IV.  c.  12.)    The  35  Geo.  III.  o.  102, 
37  Geo.  III.  c.  143,  and  55  Geo.  III.  c.  43,  relate  to  the  examination  of  weights  and  mea 
■ores*    See  5  Bum,  24th  ed.  tit.  Weights  and  Measures. — Chittt. 
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of  trade  or  otberwise,  as  by  playing  with  false  dice,  or  the  like,  is  punishable 
with  fine,  imprisonment,  and  pillory. (A:/  And,  by  the  statutes  33  Hen.  VIII. 
c.  ] ,  and  30  Geo.  II.  c.  24,  if  any  man  defrauds  another  of  any  valuable  chattel? 
by  colour  of  any  false  token^  counterfeit  letter,  or  false  pretence,  or  pawns  or 
disposes  of  another's  goods  without  the  consent  of  the  owner,  he  shall  suffer 
Bucii  punishment,  by  imprisonment,  fine,  pillory^  transportation,  whipping,  or 
other  corporal  pain,  as  the  court  shall  direct.* 

6.  The  offence  of  forestalling  the  market  is  also  an  offence  against  public  trade. 
This,  which  (as  well  as  the  two  following)  is  also  an  offence  at  common  law,(Z) 
was  described  by  statute  5  &  6  Edward  VI.  c.  14  to  be  the  buying  or  contract- 
ing for  any  merchandise  or  victual  coming  in  the  way  to  market;  or  dissuading 
persons  from  bringing  their  goods  or  provisions  there;  or  persuading  them  to 
enhance  the  price  when  there :  any  of  which  practices  make  the  market  dearer 
to  the  fair  trader.  ' 

7.  Eegrating  was  described  by  the  same  statute  to  be  the  buying  of  com  or 
other  dead  victual,  in  any  market,  and  selling  it  again  in  the  same  market,  or 

(*)  1  Hawk.  P.  a  188.  (<)  Ibid.  234. 

"Pillory  is  now  abolished,  by  the  56  Geo.  III.  c.  138.  See,  in  general,  3  Chit.  Grim. 
Law,  994,  995.  The  cases  in  which  fraud  is  indictable  at  common  law  seem  confined  to 
the  use  of  false  weights  and  measures,  the  selling  of  goods  with  couuterfeit  marks,  play- 
ing with  false  dice,  and  frauds  affecting  the  course  of  justice  and  immediately  ii^uring 
the  interests  of  the  public  or  crown ;  and  it  is  settled  that  no  mere  fraud,  not  amounting 
to  felony,  is  an  indictable  offence  at  common  law  unless  it  affects  the  public.  2  Burr. 
1126.    1  Bla.  Rep.  273,  8.  C— Chittt. 

*  Pillory  is  now  abolished,  by  the  56  Geo.  III.  c.  138.  The  general  pawn-brokers'  aot 
(39  &  40  Geo.  III.  c.  99)  virtually  repeals  the  30  Geo.  II.  c.  24,  as  to  the  pawning  of 
another's  goods  without  the  consent  of  the  owner,  and  the  offence  is  thereby  punishable 
by  penalties. 

The  provisions  of  Hen.  VIII.  &  Geo.  II.  are  extended,  by  the  52  Geo.  III.  c.  64,  to  ob* 
taining  bonds,  bills  of  exchange,  bank-notes,  securities,  or  orders  for  the  payment  of 
money,  or  the  transfer  of  goods,  or  any  valuable  thing  whatever.  By  the  3  Geo.  IV.  a. 
14,  the  offender  may  be  sentenced  to  hard  labour.  See,  as  to  this  offence,  3  Chit.  Grim. 
Law,  996,  &c. 

These  acts  extend  to  every  description  of  false  pretences  by  which  goods  may  be  ob« 
tained  with  intent  to  defraud.    3  T.  K.  103. 

Now,  by  7  &  8  Geo.  IV.  c.  29,  {  53,  reciting  "that  a  failure  of  justice  frequently  arises 
from  the  subtle  distinction  between  larceny  and  fraud,"  it  is,  "for  remedy  thereof," 
enacted  "that  if  any  person  shall  by  any  false  pretence  obtain  from  any  other  person  any 
chattel,  money,  or  other  valuable  security,  with  intent  to  cheat  or  defraud  any  person  of 
the  same,  every  such  offender  shall  be  guilty  of  a  misdemeanour,  and,  being  convicted 
thereof,  shall  be  liable,  at  the  discretion  of  the  court,  to  be  transported  for  seven  years, 
or  to  suffer  fine  or  imprisonment,  or  both,  as  the  court  shall  award :  provided  that  if, 
upon  the  trial  of  any  person  indicted  for  such  misdemeanour,  it  shall  be  proved  that  he 
obtained  the  property  in  question  in  any  such  manner  as  to  amount  in  law  to  larceny, 
he  shall  not  by  reason  thereof  be  entitled  to  be  acquitted  of  such  misdemeanour;  and 
no  such  indictment  shall  be  removable  by  certiorari ;  and  no  person  tried  for  such  mis- 
demeanour shall  be  liable  to  be  afterwards  prosecuted  for  larceny  upon  the  same  facts.'' 
In  an  indictment  under  this  statute,  according  to  the  rules  of  construction  applicable  to 
former  statutes  on  this  sutyect  which  seem  equally  applicable  to  this,  the  pretences  must 
be  set  forth  and  must  be  negatived  by  special  averments.  2  T.  R.  581.  2  M.  &  S.  379. 
The  whole  of  the  pretence  charged  need  not,  however,  be  proved:  proof  of  part  of  the 
pretence,  and  that  the  property  was  obtained  thereby,  is  sufficient.  Hex  vs.  Hill,  R.  & 
BL  C.  C.  190.  Obtaining  goods  by  fraudulently  giving  in  payment  a  check  upon  a  banker 
with  whom  the  party  keeps  no  cash,  and  which  he  knows  will  not  be  paid,  has  been  held 
an  indictable  offence,  and  would,  it  seems,  be  such  within  this  statute.  Rex  tw.  Jackson, 
3  Camp.  370.  The  language  of  the  30  Geo.  II.  c.  24  made  the  ofience  of  obtaining  money 
upon  &lse  pretences  consist  in  the  actually  obtaining  the  money,  and  not  in  using  a  false 
pretence  for  the  purpose  of  obtaining  the  money:  it  has  been  held,  therefore,  that,  in  ac 
indictment  on  that  statute,  the  venue  must  be  laid  in  the  county  where  the  false  pre- 
tence is  used.  Rex  tu.  Buttery,  cited  in  Pearson  vs,  M'Gowran,  5  D.  A  R.  616.  3  B.  2b  C. 
700,  per  Abbott,  C.  J.  Where  the  fraud  practised  is  properly  the  ground  for  a  civil  action^ 
an  indictment  for  obtaining  money  by  udse  pretences  cannot  be  supported.  Rex  m.  Co- 
dringtAn,  1  C.  A  P.  661.  See  further,  upon  this  subject,  2  East,  P.  0.  673,  818,  319,  829, 
830.    6T.R.565.    R.  A  R.  C.  C.  81, 127,  317,  604.--Chittt, 
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wiihin  four  miles  of  the  place.    For  this  also  enhances  the  price  of  the  pro- 
visions, as  every  saccessive  seller  must  have  a  successive  profit. 

8.  Engrossing  was  also  described  to  be  the  getting  into  one's  possession,  or 
ba3ring  up,  l&rge  quantities  of  corn  or  other  dead  victuals,  with  intent  to  sel! 
them  again.  This  mast  of  course  be  injurious  to  the  public,  by  putting  it  in 
the  power  of  one  "or  two  rich  men  to  raise  the  price  of  provisions  at  their  own 
discretion."^  And  so  the  total  engrossing  of  any  other  commodity,  with  an  in- 
tent to  sell  it  at  an  unreasonable  ^price,  is  an  offence  indictable  and  fina-  r^cif^o 
ble  at  the  common  law.(ni)  And  the  general  penalty  for  these  three  ^ 
offences  by  the  common  law  (for  all  the  statutes  concerning  them  were  repealed 
by  12  Geo.  III.  c.  71)  is,  as  in  other  minute  misdemeanours,  discretionary  fine 
and  imprisonment. (n)  Among  the  Eomans,  these  ofi^ences  and  other  mal-prac- 
tices  to  raise  the  price  of  provisions  were  punished  by  a  pecuniary  mulct. 
"  Pcena  mginti  aureorum  statuitur  adversus  eum,  qui  contra  annonam  fecerit,  societa- 
temve  coieret  quo  annona  cariorfiat,*\o) 

9.  Monopolies  are  much  the  same  offence  in  other  branches  of  trade  that  en- 
grossing is  in  provisions:  boin|^  a  license  or  privilege  allowed  by  the  king  for 
the  sole  buying  and  selling,  making,  working,  or  using  of  any  thing  whatsoever ; 
whereby  the  subject  in  general  is  restrained  from  that  liberty  of  manufacturing 
or  trading  which  he  had  before.(jp)  These  had  been  carried  to  an  enormous 
height  during  the  reign  of  queen  Elizabeth,  and  were  heavily  complained  of 
by  Sir  Edward  Coke,(^)  in  the  beginning  of  the  reign  of  king  James  the  First ; 
but  were  in  great  measure  remedied  by  statute  21  Jac.  I.  c.  3,^  which  declares 

(•)  Cro.  Car.  232.  (P)  1  Hawk.  P.  a  281. 

(•)1  Hawk.  P.  C.  236.  (ff)8In>t81. 

(.;  ly.  48, 12,  2. 

^®  By  the  31  G-eo.  III.  c.  30,  com  may  be  bought  for  the  purpose  of  storing  in  granaries 
and  reselling  it. 

The  modem  law  on  this  subject  is  well  discussed  in  1  East,  143.  And  see  2  Chit.  Grim. 
Law,  527,  Slc.  In  that  case  it  was  decided  that  spreading  rumours  with  intent  to  raise 
the  price  of  a  particular  species  of  aliment,  endeavouring  to  enhance  its  price  by  per- 
suading others  to  abstain  from  bringing  it  to  market,  and  engrossing  large  quantities  in 
order  to  resell  them  at  the  exorbitant  prices  occasioned  by  his  own  artifices,  are  ofTencos 
indictahle  at  common  law,  and  subject  the  party  so  acting  to  fine  and  imprisonment  at 
the  discretion  of  the  court  in  which  he  is  convicted.  It  was  also  held  that  hops,  thoueh 
not  used  immediately  for  food,  fall  within  this  rule.  But,  at  the  present  day,  it  would 
probably  be  holden  that  no  ofience  is  committed  unless  there  is  an  intent  to  raise  the 
price  of  provisions  by  the  conduct  of  the  party.  For  the  mere  transfer  of  a  purchase  in 
the  market  where  it  is  made,  the  buying  articles  before  they  arrive  at  a  public  market, 
or  the  purchasing  a  lar^e  quantity  of  a  particular  article,  can  scarcely  be  regarded  as  in 
themselves  necessarily  injurious  to  the  community,  and,  as  such,  indictable  offences.  A 
party  buying  and  selling  again  does  not  necessarily  increase  the  jprice  of  the  commodity 
to  the  consumer,  for  the  division  of  labour  or  occupations  will  m  general  occasion  the 
commodity  to  be  sold  cheaper  to  the  consumer.  See  Smith's  Wealth  of  Na.  vol.  ii.  309, 
and  index,  title  "Labour;''  and  many  cases  may  occur  in  which  a  most  laudable  motive 
may  exist  for  buying  up  large  quantities  of  the  same  commodity.  See  the  arguments, 
Ac.  in  14  East,  406.  15  E^t,  511.  Indeed,  in  the  case  of  the  King  vs.  Rushy,  on  the 
indictment  being  argued,  the  court  were  equally  divided  on  the  question  whether  re- 
grating  ia  an  indictable  offence  at  common  law ;  and  though  the  defendant  was  convicted, 
no  judgment  was  ever  passed  upon  him.  MSS.,  "  Raising  and  spreading  a  story  that  wool 
would  not  be  suffered  to  be  exported  in  such  a  year,  probably  by  some  stock-jobbers  in 
those  times,  whereby  the  value  of  wool  was  beaten  down,  though  it  did  not  appear  the 
defendants  reaped  any  particular  advantage  by  the  deceit,  was,  on  account  of  its  being 
an  injury  to  trade,  punished  by  indictment ;  and  a  confederacy,  without  a  further  act  done, 
to  impoverish  the  farmers  of  excise  and  lessen  the  duty  has  been  held  an  offence  punish- 
able by  information."  Opinion  of  Mr.  West,  2  Chalmers,  247,  &c.  It  is  an  inaictable 
offence  to  conspire  on  a  particular  day  by  false  rumours  to  raise  the  price  of  public 
government  funds,  with  intent  to  iigure  the  subjects  who  should  purchase  on  that  day ; 
imd  that  the  indictmcriit  was  well  enough,  without  specifying  the  particular  persons  who 
purchased  as  the  persons  intended  to  be  injured,  and  that  the  public  government  funds 
of  tlhis  Kingdom  might  mean  either  the  British  or  Irish  funds,  which  since  the  union 
were  each  a  part  of  the  funds  of  the  United  Kingdom.    3  M.  ft  S.  67. — Chittt. 

"  Amended  by  s^at.  5  &  6  W.  IV.  c.  83.— Stewart. 
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such  nionopohes  to  be  contrary  to  law  and  void  (except  as  u>  patents,  not  ez- 
oeedSng  the  grant  of  fourteen  years,  to  the  authors  of  new  inventions ;  and 
except  also  patents  concerning  printing,  saltpetre,  gunpowder,  great  ordnance, 
and  shot;)  and  monopolists  are  punished  with  the  forfeiture  of  treble  damages 
and  double  costs  to  those  whom  they  attempt  to  disturb ;  and,  if  they  procure 
any  action,  brought  against  them  for  these  damages,  to  be  stayed  by  any  extra- 
judicial order  other  than  that  of  the  court  wherein  it  is  brought,  they  incur 
the  penalties  of  prcemunire.  Combinations  also  among  victuallers  or  artificers 
to  raise  the  price  of  provisions  or  any  commodities,  or  the  i*ate  of  labour,^'  are 
in  man V  cases  severely  punished  by  particular  statutes ;  and  in  general,  by  sta- 
tute 2  &  3  Edw.  VI.  c.  15,  with  the  forfeiture  of  lOl.  or  twenty  days'  imprison- 
ment, with  an  allowance  of  only  bread  and  water,  for  the  first  offence ;  201.  or 
*160 1  *^®  pillory  for  the  second ;  and  *40Z.  for  the  third,  or  else  the  pillory,  loss 
^  of  one  ear,  and  perpetual  infamy.  In  the  same  manner,  by  a  constitu- 
tion of  the  emperor  Zeno,(r)  all  monopolies  and  combinations  to  keep  up  the 
price  of  merchandise,  provisions,  or  workmanship  were  prohibited,  upon  pain  of 
forfeiture  of  goods  and  perpetual  banishment. 

10.  To  exercise  a  trade  in  any  town  without  having  previously  served  as  an 
apprentice  for  seven  years,(a)  is  looked  upon  to  be  detrimental  to  public  trade, 
upon  the  supposed  want  of  sufficient  skill  in  the  trader ;  and  therefore  is  pu- 
nished, by  statute  5  Eliz.  c.  4,  with  the  forfeiture  of  forty  shillings  by  the  month." 

11.  Lastly,  to  prevent  the  destruction  of  our  home  manufactures  by  transport- 
ing and  seducing  our  artists  to  settle  abroad,  it  is  provided,  bv  statute  5  Geo.  I. 
c.  27,  that  such  as  so  entice  or  seduce  them  shall  be  fined  lOOL  and  be  im- 
prisoned three  months;  and  for  the  second  offence  shall  be  fined  at  discretion, 
and  be  imprisoned  a  year ;  and  the  artificers  so  goin^  into  foreign  countries, 
and  not  returning  within  six  months  after  warning  given  them  by  the  British 
ambassador  where  they  reside,  shall  be  deemed  aliens,  and  forfeit  all  their  land 
and  goods,  and  shall  be  incapable  of  any  legacy  or  gift.  By  statute  23  Geo.  II. 
c.  13,  the  seducers  incur,  for  the  first  offence,  a  forfeiture  of  5002.  for  each  arti- 
ficer contracted  with  to  be  sent  abroad,  and  imprisonment  for  twelve  months; 
and  for  the  second,  1000/.,  and  are  liable  to  two  years'  imprisonment :  and  by 
the  same  statute,  connected  with  14  Geo.  III.  c.  71,  if  any  person  exports  any 
tools  or  utensils  used  in  the  silk,  linen,  cotton,  or  woollen  manufactures,  (except- 
ing woolcards  to  North  America,)(f)  he  forfeits  the  same  and  200/.,  and  tne 
captain  of  the  ship  (having  knowledge  thereof)  100/. ;  and  if  any  captain  of  a 
kind's  ship,  or  officer  of  the  customs,  knowingly  suffers  such  exportation,  he 
forreits  100/.  and  his  employment,  and  is  forever  made  incapable  of  bearing  any 

(«0  Cbd.  4,  60, 1.  (•)  See  book  i.|Mge  427.  («)  Stat.  16  0«>.  III.  c  6. 

"  By  the  6  Geo.  IV.  c.  129,  8. 1,  all  acts  relative  to  oombinations  of  workmen  or  mas- 
ters as  to  wages,  time  of  working,  quantity  of  work,  &c.  are  repealed.  By  sect.  2,  persons 
compelling  journeymen  to  leave  their  employment,  or  to  return  work  unfinished,  pre- 
venting them  from  hiring  themselves,  oompelling  them  to  belong  to  clubs,  &c.  or  to  pay 
fines,  or  forcing  manufacturers  to  alter  their  mode  of  carrying  on  their  business,  are 
punishable  with  imprisonment,  with  or  without  hard  labour,  for  three  months.  The 
remaining  clauses  provide  for  the  mode  of  conviction  of  offenders  before  justices  of  the 
peace.  For  the  form  and  requisites  of  convictions  for  these  offences  under  former  acts 
of  parliament,  see  Rex  vs,  Nield,  6  East,  417.  Rex  vs.  Ridgway,  1  D.  &  R.  123,  5  B.  St  A. 
527.  Paley  on  Convictions,  2d  ed.  by  Dowlinff,  99,  et  sea.  By  9  Geo.  IV.  c.  31,  s.  25,  assaults 
in  pursuance  of  any  conspiracy  to  raise  the  rate  of  wages,  and  (s.  26)  assaults  upon 
certain  workmen  to  prevent  them  irom  working  at  their  trad^,  are  punishable  with 
imprisonment  and  hard  labour. — Chittv. 

"  The  54  Geo.  III.  c.  96,  s.  1  repeals  so  much  of  the  5  Eliz.  c.  4  as  provides  that  persons 
shall  not  exercise  any  art  or  manual  occupation  except  they  had  served  an  apprentice- 
uhip  of  seven  years.  Sect.  2  renders  valla  certain  indentures  of  apprenticeship  which 
would  have  been  void  by  certain  provisions  in  the  old  act,  and  repeals  the  part  of  the 
act  containing  such  provisions.  Sect.  3  provides  that  justices  may  determine  complaints 
respecting  apprenticeships  as  heretofore.  And  sect.  4  provides  that  the  customs  of 
London  concerning  apprentices  are  not  to  be  affected.  For  the  decisions  upon  the  5 
Eliz.  c.  4,  respecting  the  exercising  of  trades  by  unqualified  persons,  see  2  Harrison's 
Digest,  518,  title  Tntde.—CEiTTT, 
488 


Chap.  13.]  PUBLIC  WRONGS  160 

public  office :  and  every  person  collecting  snch  .x>ol8  or  utensils  in  order  to  ex- 
port the  same  shalli  on  conviction  at  the  assizes,  forfeit  such  tools  and  also 
200/." 


CHAPTER  XIIL 


OF  OFFENCES  AGAINST  THE  PUBLIC  HEALTH,  AND  THE  PUBLIC  POLICE 

OR  ECONOMY. 

• 

♦The  fourth  species  of  offences  more  especially  affecting  the  common-    r*igi 

wealth  are  such  as  are  against  the  public  health  of  the  nation ;  a  concern     ^ 

of  the  highest  importance,  and  for  the  preservation  of  which  there  are  in  many 

countries  special  magistrates  or  curators  appointed. 

1.  The  first  of  these  offences  is  a  felony,  but,  by  the  blessing  of  Providence, 
for  more  than  a  century  past  incapable  of  being  committed  in  this  nation :  for, 
by  statute  1  Jac.  I.  c.  31,  it  is  enacted  that,  if  any  person  infected  with  the 
plague,  or  dwelling  in  any  infected  house,  be  commanded  by  the  mayor  or  con- 
stable, or  other  head  omcer,  of  his  town  or  vill,  to  keep  his  house,  and  shall 
venture  to  disobey  it,  he  may  be  enforced,  by  the  watchmen  appointed  on  such 
melancholy  occasions,  to  obey  such  necessary  command ;  and,  if  any  hurt  ensue 
by  such  enforcement,  the  watchmen  are  thereby  indemnified.  And  further,  if 
such  person  so  commanded  to  confine  himself  goes  abroad  and  convei'ses  in 
company,  if  he  has  no  plague-sore  upon  him,  he  shall  be  punished  as  a  vagabond 
by  whipping,  and  be  bound  to  his  good  behaviour ;  but,  if  he  has  any  infectious 
soi*e  upon  him,  uncured,  he  then  shall  be  guilty  of  felony.  By  the  statute 
26  Geo.  II.  c.  26,  (explained  and  amended  by  29  Geo.  II.  c.  8,)  the  method  of 
performing  qiiarantiney  or  forty  days'  probation,  by  ships  coming  from  infected 
countries,  is  put  in  a  much  more  regular  and  effectual  order  than  formerly,  and 
masters  of  snips  coming  from  infected  places  and  disobeying  the  directions 
there  given,  *or  having  the  plague  on  board  and  concealing  it,  are  guilty  r^-iao 
of  felony  without  benefit  of  clergy.  The  same  penalty  also  attends  L 
persons  escaping  from  the  lazarets,  or  places  wherein  quarantine  is  to  be  per- 
formed; and  officers  and  watchmen  neglecting  their  duty;  and  persons  convey* 
ing  goods  or  letters  from  ships  performing  quarantine.^ 

2.  A  second,  but  much  inferior,  species  of  offence  against  public  health  is  the 
selling  of  unwholesome  provisions.*    To  prevent  which,  the  statute  51  Hen.  Ill 

^^  All  the  statutes  prohibiting  artificers  from  going  abroad  are  repealed,  by  5  Geo.  IV 
0.  97,  so  that  artists  may  now  settle  in  foreign  parts  without  any  resti'ictions  or  liabilities. 
— Chitty. 

^  IV  the  6  Geo.  IV.  c.  78,  all  the  prior  statutes  relative  to  the  quarantine-laws  are 
repealed,  and  other  provisions  are  made,  similar  in  their  nature  to  the  former.  See  the 
prior  statutes  and  decisions  thereon.  Burn,  J.  24th  ed.  tit.  Plague.  2  Chitt.  Grim.  Law, 
551,  and  2  Chitt.  Commercial  Law,  62  to  87. 

It  is  a  misdemeanour  at  common  law  to  expose  a  person  labouring  under  an  infectious 
disorder,  as  the  smallpox,  in  the  streets  or  other  public  places.  4  M.  &  S.  73,  272.  An 
Indictment  lies  for  lodging  poor  persons  in  an  unhealthy  place.    Cald.  432.-— Ohittt. 

Now,  by  the  16  &  17  Vict.  o.  lOO,  s.  9,  if  the  parent  or  person  having  care  of  a  child 
shall  not,  after  notice  irom  the  registrar  of  births,  attend  to  have  vaccination  per- 
formed, such  fSather,  mother,  or  person  shall  forfeit  a  sum  not  exceeding  20s. — 
Stbwart. 

'It  is  a  misdemeanour  at  common  law  to  give  any  person  ii\jurious  food  to  eat, 
whether  the  offender  be  excited  by  malice,  or  a  desire  of  gain ;  nor  is  it  necessary  he 
ihould  be  a  public  contractor,  or  the  ii\jury  done  to  the  public  service,  to  render  him 
criminally  liable.  2  East,  P.  C.  822.  6  East,  133  to  141.  If  a  baker  direct  his  servant  to 
make  bread  containing  a  specific  quantity  of  alum,  which  when -mixed  with  the  other 
ingredients  is  innoxious,  but  in  the  execution  of  these  orders  the  agent  mixes  up  the 
drug  in  so  unskilful  a  way  that  the  bread  becomes  unwholesome,  the  master  will  be 
'iable  to  be  indicted.    3  M.  A  B.  10.    4  Camp.  10.    But  an  indictment  will  not  lie  against 
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Bt.  6,  and  the  ordinance  for  bakers,  c.  7,  prohibit  the  sale  of  corrupted  wine^  con- 
tagious or  unwholesome  fleshy  or  flesh  that  is  bought  of  a  Jew,  under  pain  of 
amercement  for  the  flrat  offence,  pillory  for  the  second,  fine  and  imprisonment 
for  the  third,  and  abjuration  of  the  town  for  the  fourth.'  And,  by  the  statute 
12  Car.  II.  c.  25,  §  11,  any  brewing  or  adulteration  of  wine  is  punished  with  the 
forfeiture  of  lOOl  if  done  by  the  wholesale  merchant,  and  40Z.  if  done  by  the 
vintner  or  retail  trader.^  These  are  all  the  offences  which  may  properly  be  said 
to  respect  the  public  health. 

Y.  The  last  species  of  offences  which  especially  affect  the  commonwealth  are 
those  against  the  public  police  or  economy.  By  the  public  police  and  economy  I 
mean  the  due  regulation  and  domestic  order  of  the  kingdom,  whereby  the  indi- 
viduals of  the  state,  like  members  of  a  well-governed  family,  are  bound  to  con- 
form their  general  behaviour  to  the  rules  of  propriety,  good  neighbourhood,  and 
good  manners,  and  to  be  decent,  industrious,  and  inoffensive  in  their  respective 
stations.  This  head  of  offences  must  therefore  be  very  miscellaneous,  as  it  com- 
prises all  such  crimes  as  especially  affect  public  society  and  are  not  compre- 
hended under  any  of  the  four  preceding  species.  These  amount  some  of  them 
to  felony,  and  others  to  misdemeanours  onlv.     Among  the  former  are, — 

1.  The  offence  of  clandestine  marriages :  K)r,  by  the  statute  26  Greo.  II.  c.  33, 
1.  To  solemnize  marriage  in  any  other  place  besides  a  church  or  public  chapel 
wherein  banns  have  been  usually  published,  except  by  license  from  the  arch- 
*1631    '^^^'^^P  of  *Canterbury ;  and,  2.  To  solemnize  marriage  in  such  church 

J  or  chapel  without  due  publication  of  banns,  or  license  obtained  from  a 
proper  authority,  do  both  of  them  not  only  render  the  marriage  void,  but  sub- 
ject the  person  solemnizing  it  to  felony,  nunished  by  transportation  for  fourteen 
years ;  as,  by  three  former  statutes,(a)  ne  and  his  assistants  were  subject  to  a 
pecuniary  forfeiture  of  lOOL  3.  To  make  a  false  entry  in  a  marriage-register; 
to  alter  it  when  made;  to  forge  or  counterfeit  such  entry,  or  a  marriage-license; 
to  cause,  or  procure,  or  act  or  assist  in  such  forgery ;  to  utter  the  same  as  true, 
knowing  it  to  be  counterfeit ;  or  to  destroy  or  procure  the  destruction  of  any 
register,  in  order  to  vacate  any  marriage  or  subject  any  person  to  the  penalties 
of  this  act ;  all  these  offences,  knowingly  and  wilfully  committed,  subject  the 
party  to  the  guilt  of  felony  without  benefit  of  clergy.* 

2.  Another  felonious  offence  with  regard  to  this  holy  estate  of  matrimony  is 
what  some  have  corruptly  called  bigamy ^  which  properly  signifies  being  twice 
married,  but  is  more  justly  denominated  polygamy,  or  having  a  plurality  of  wives 

(•)  6  ft  7  W.  III.  c.  «.    7ft8W.ULo.85.    10  Anne,  c.  19,  e.  176. 

a  miller  for  receiving  good  barley  to  grind  at  his  mill,  and  delivering  a  mixture  of  oats  and 
barley  which  is  musty  and  unwholesome.    4  M.  &  S.  214. — Chittt. 

•  This  statute  is  now  repealed.    7  &  8  Vict.  c.  24. — Stewart. 

•  And,  by  the  1  W.  and  M.  st.  1,  c.  34,  s.  20,  any  person  selling  wine  corrupting  or  adul- 
terating it,  or  selling  it  so  adulterated,  shall  forfeit  300^.,  half  to  the  king  and  half  to 
the  informer,  and  shall  be  imprisoned  three  months. — Chitty. 

•  This  act  is  now  repealed,  by  the  4  Greo.  IV.  c.  76,  and  clergy  is  restored. 

By  the  21st  section  of  the  4  Geo.  IV.  c.  76,  it  is  felony  with  transportation  for  life  to 
solemnize  matrimony  in  any  other  place  than  in  a  church  or  chapel  wherein  banns  may 
be  lawfully  published,  or  at  any  other  time  than  between  eight  and  twelve  in  the  morn- 
ing, except  by  special  license  irom  the  archbishop  of  Canterbury,  or  to  solemnise  it 
without  aue  pubucation  of  banns  unless  by  license,  or  to  solemnize  it  according  to  the 
rites  of  the  Church  of  England,  falsely  pretending  to  be  in  holy  orders :  but  the  proee- 
cution  must  take  place  in  three  months. 

By  the  28th  section  of  the  same  act,  it  is  felony,  punishable  with  transportation  for 
life,  to  insert  in  the  registry-book  any  false  entry  of  any  thing  relating  to  any  marriage, 
or  to  make,  alter,  forge,  or  counterfeit  any  such  entry,  or  to  make,  alter,  forge,  or  coun- 
terfeit any  license  of  marriage,  or  to  utter  or  publish  as  true  any  such  false,  &c.  register 
as  aforesaid,  or  a  copy  thereof,  or  any  such  false,  &c.  license ;  or  to  destroy  any  such 
register-book  of  marriages,  or  any  part  thereof,  with  intent  to  avoid  any  marriage,  or  to 
suoject  any  person  to  any  of  the  penalties  of  that  act.  But  this  act  does  not  extend  to 
marriages  of  Quakers  or  Jews. 

Independently  of  this  statute,  these  ofiences  were  punishable  at  common  law,  and 
•ubjected  the  ouender  to  severe  imprisonment  and  fine.    2  Sid.  71. — CHinr. 

44V 
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at  onceJb)  Such  Becond  mamage,  living  the  former  huBband  or  wife,  is  siiaply 
void,  ana  a  mere  nullity,  by  the  ecclesiastical  law  of  England;  and  yet  the  legis- 
lature has  thought  it  just  to  make  it  felouy,  by  reason  of  its  being  so  great  a 
violation  of  the  public  economy  and  decency  of  a  well-ordered  state.  For  poly« 
gamy  can  never  be  endured  under  any  rational  civil  establishment,  whatever 
specious  reasons  may  be  urged  for  it  by  the  eastern  nations,  the  fallacionsnesa 
of  which  has  been  fully  proved  by  many  sensible  writers :  *but  in  north-  r*i  g^ 
em  countries  the  very  nature  of  the  climate  seems  to  reclaim  against  it,  ^ 
it  never  having  obtained  in  this  part  of  the  world,  even  from  the  time  of  our 
Grcrman  ancestors,  who,  as  Tacitus  informs  us,((;^  ^^prope  soli  barharorum  singulis 
MLXoribus  contenti  sunt"  It  is  therefore  punished  oy  the  laws  both  of  antient  and 
modern  Sweden  with  death.(c?)  And  with  us  in  England  it  is  enacted,  by  statute 
1  Jac.  I.  c.  11^  that  if  any  person,  being  married,  do  afterwards  marry  a^ain, 
the  former  husband  or  wife  being  alive,  it  is  felony,  but  within  the  beneht  of 
clergy.  The  first  wife  in  this  case  shall  not  be  admitted  as  a  witness  against 
her  husband,  because  she  is  the  true  wife;  but  the  second  may,  for  she  is  indeed 
no  wife  at  all  ;(e)  and  so  vice  versa  of  a  second  husband.  This  act  makes  an 
exception  to  five  cases  in  which  such  second  marriage,  though  in  the  three  first 
it  is  void,  is  yet  no  felony.(/)  1.  Where  either  party  hafli  been  continually 
abroad  for  seven  years,  whether  the  party  in  England  hath  notice  of  the  other's 
being  liviug  or  no.  2.  Where  either  of  the  parties  hath  been  absent  from  tho 
other  seven  years  within  this  kingdom,  and  the  remainingparty  hath  had  no 
knowledge  of  the  other's  being  alive  within  that  time.  3.  Where  there  is  a  di- 
vorce (or  separation  a  mensa  et  thoro)  by  sentence  in  the  ecclesiastical  court 
4.  Where  the  first  marriage  is  declared  absolutely  void  by  any  such  sentence, 
and  the  parties  loosed  a  vinculo.  Or,  5.  Where  either  of  the  parties  was  under 
the  age  of  consent  at  the  time  of  the  first  marriage ;  for  in  such  case  the  first 
marriage  was  voidable  by  the  disagreement  of  either  party,  which  the  second 
marriage  very  clearly  amounts  to.  But  if  at  the  age  of  consent  the  parties  had 
agreed  to  the  marriage,  which  completes  the  contract,  and  is,  indeed,  the  real 
marriage,  and  afterwards  one  of  them  should  marry  again,  I  should  apprehend 
that  such  second  marriage  would  be  within  the  reason  and  penalties  of  the  act.* 

(•)  8  Iii9t.  88.    Bfguny,  according  to  th«  canoniflta,  oon-  H«o.  IV.  11»  48.   M.  13  Haa.  IT.   6  Staandf.  P.  C.  134.    Tha 

listed  In  marrying  two  ^rgins  raooesaiTcly,  one  after  the  oognlzaoce  of  the  plea  of  bigamf  was  declared,  by  statnto 

death  of  the  other,  or  once  marrying  a  widow.    Such  were  18  Edw.  III.  tt.  3,  c.  2,  to  belong  to  the  court  Christian,  like 

esteemed  iaea|>able  of  orders,  Ac,  and.  by  ^  canon  of  the  that  of  ba$lardy.     But,  by  stat.  1  £dw.  VI.  c  12,  s.  16^ 

CooncU  of  Lyons,  A.n.  1274,  held  under  Pope  Gregory  X.,  bigamjt  was  declared  to  be  no  longer  an  impediment  to  tha 

were  omni  privUegio  derieali  nudali.  et  eoereinni  fori  ucu-  claim  o' clergy.    See  DaL  21.  Dyer,  201. 

lari*  aMieii.  fi  Deental,  1, 12.  This  banon  was  adopted  and  (•)  Ik  Mor.  Germ.  18. 

explained  in  Kngiiind,  by  statute  4  EAw.  I.  st.  3,  c  6,  and  (*)  Stiemhook,  de  jun  Sueon.  2. 8,  c.  2. 

bi^difiy  thereupon  became  no  uncommon  counter-plea  to  the  (•)  1  Hal.  P.  C.  093. 

daim  of  the  benefit  of  clergy.    M.  40  lidw.  UI.  42.    M.  11  (/)  8  Inst.  89.    Kelw.  27.   1  HaL  P.  a  804. 

*  By  9  Geo.  IV.  c.  31,  2  22,  it  is  enacted,  "That  if  any  person  being  married  shall  marry 
any  other  person  during  the  Ufe  of  the  former  husband  or  wife,  whether  the  second  mar* 
riage  shall  have  taken  place  in  England  or  elsewhere^  every  such  offender,  and  every  person 
oounsellmg,  aiding,  or  abetting  such  offender,  shall  be  guilty  of  felony,  and,  being  con- 
victed thereof,  shall  be  liable  to  be  transported  beyond  the  seas  for  the  term  of  seven 
years,  or  to  be  imprisoned,  with  or  without  hard  labour,  in  the  common  gaol,  or  house 
of  correction,  for  any  term  not  exceeding  two  years ;  and  any  such  offence  may  be  dealt 
with,  inquired  of,  tried,  determined,  and  punished  in  the  county  where  the  offender  shall 
be  apprehended  or  be  in  custody,  as  if  the  offence  had  been  actually  committed  in  that 
county:  provided  always  that  nothing  herein  contained  shall  extend  to  any  second  mar- 
riage contracted  out  of  England  by  any  other  than  a  subject  of  his  majesty,  or  to  any 
person  marrying  a  second  time  whose  husband  or  wife  shall  have  been  continually  absent 
from  such  person  for  the  space  of  seven  years  then  last  past,  and  shall  not  have  been  knmvn 
by  such  person  to  be  living  wiUun  that  time^  or  shall  extend  to  any  person  who  at  tho  time  of 
Bujh  second  marriage  shall  have  been  divorced  from  the  bond  of  the  first  marriage,  or  to^y 
person  whose  former  marriage  shall  have  been  declared  void  by  the  sentence  of  any  cour 
of  competent  jurisdiction." 

Three  important  improvements  in  the  law  relating  to  bigamy  are  Intioauced  by  this 
enactment.  First,  the  offence  is  now  punishable  wherever  committed:  formerly  it  was 
not  punishable  at  all  if  committed  out  of  the  jurisdiction  of  England.  Secondly,  the 
absence  of  one  party  for  seven  years  abroad  will  not  now  excuse  the  second  marriage,  if 
such  party  be  known  by  the  other  party  to  have  been  alive  within  that  period:  formerly 
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*165 1  ^'  ^  third  species  of  felony  against  the  good  of der  and  ^economy  of 
•J  the  kingdom  is  by  idle  soldiers  and  mariners  wandering  about  the  realm, 
or  persons  pretending  so  to  be,  and  abusing  the  name  of  that  honourable  pro- 
fession.(^)  Such  a  one,  not  having  a  testimonial  or  pass  from  a  justice  of  the 
peace  limiting  the  time  of  his  passage,  or  exceeding  the  time  limited  for  four- 
teen days,  unless  he  falls  sick,  or  forgmg  such  testimonial,  is,  by  statute  89  Eliz. 
c.  17,  made  guilty  of  felony  without  benefit  of  clergy.  This  sanguinary  law, 
though  in  practice  deservedly  antiquated,  still  remains  a  disgrace  to  our  statute- 
book,  yet  attended  with  this  mitigation,  that  the  offender  may  be  delivered,  if 
any  honest  freeholder  or  other  person  of  substance  will  take  him  into  his  service, 
and  he  abides  in  the  same  for  one  year,  unless  licensed  to  depart  by  his  employer, 
who  in  such  case  shall  forfeit  ten  pounds.^ 

4.  Outlandish  persons  calling  themselves  Egyptians  or  gypsies  are  another 
object  of  the  severity  of  some  of  our  unrepealea  statutes.  These  are  a  strange 
kind  of  commonwealth  among  themselves  of  wandering  impostors  and  jugglers, 
who  were  first  taken  notice  of  in  Germany  about  the  beginning  of  the  fifteenth 
century,  and  have  since  spread  themselves  all  over  Europe.  Munster,(A)  who 
is  followed  and  relied  upon  by  Spelman(t)  and  other  writers,  fixes  the  time  of 
their  first  appearance  to  the  year  1417,  under  passports,  real  or  pretended,  from 
the  emperor  Sigismund,  kin^  of  Hungary.  And  pope  Pius  It.  (who  died  a.d. 
1464)  mentions  them  in  his  history  as  thieves  ana  vagabonds,  then  wandering 
with  their  families  over  Europe  under  the  name  of  Zigari,  and  whom  he  sup- 
poses to  have  migrated  from  the  country  of  Zigi,  which  nearly  answers  to  the 
modern  Circassia.  In  the  compass  of  a  few  years  they  gained  such  a  number 
of  idle  proselytes  (who  imitated  their  language  and  complexion,  and  betook 
themselves  to  the  same  arts  of  chiromancy,  begging,  and  pilfering)  that  they 
became  troublesome,  and  even  formidable,  to  most  of  the  states  of  Europe. 
Hence  they  were  expelled  from  France  in  the  year  1560,  and  from  Spain  in 
lb91.(k)  And  the  government  in  England  took  the  alarm  much  earlier,  for  in 
1530  they  are  described,  by  statute  22  Hen.  YIII.  c.  10,  as  '' outlandish  people, 
^IQQl  calling  themselves  "^Egyptians,  using  no  craft  nor  feat  of  merchandise, 
^  who  have  come  into  this  realm,  and  gone  from  shire  to  shire  and  place 
to  place  in  great  company,  and  used  great,  subtil,  and  crafty  means  to  deceive 
the  people,  bearing  them  in  hand  that  they  by  palmestry  could  tell  men's  and 
women  8  fortunes,  and  so  many  times,  by  craft  and  subtility,  have  deceived  the 
people  of  their  money,  and  also  have  committed  many  heinous  felonies  and  rob- 
beries."   Wherefore  they  are  directed  to  avoid  the  realm,  and  not  to  return, 

(r)  S  Inat  86.  (0  OIom.  198. 

(*)  Cteiiuy.  1. 8.  (*)Diifira«w.    G10M.L90Q. 

the  mere  abeenoe  was  a  protection,  though  the  absent  party  was  well  known  by  the  other 
to  be  living.  Thirdly,  a  divorce  a  vinculo  alone  will  now  justify  the  second  marriage:  for« 
merly  a  divorce  a  mensd  et  thoro  was  held  sufficient.  1  East,  P.  C.  466.  In  a  prosecution 
for  bigamy  it  has  been  said  that  a  marriage  in  fact  must  be  proved,  (Morris  vs.  Miller,  4 
Burr.  2059;  but  see  Tnieman^9  case^  1  East,  P.  C.  470;)  but  if  proved  by  a  person  who  was 

S resent  it  does  not  seem  necessary  to  prove  the  registry  or  license,  (Kez  w.  Allison,  R. 
;  B.  C.  C.  109 ;)  and  it  matters  not  that  the  first  marriage  is  voidable  by  reason  of  affinity, 
&c.  3  Inst.  88.'  Parties  who  are  within  age  at  the  time  of  the  first  marriage,  subse- 
quently affirming  the  union  by  their  consent,  will  be  liable  to  be  punished  for  bigamy  if 
they  break  that  contract  and  marry  again.  1  East,  P.  C.  468.  On  an  indictment  for 
bigamy,  where  the  first  marriage  is  in  England,  it  is  not  a  valid  defence  to  prove  a  divorce 
a  vmculo  out  of  England  before  the  second  marriage,  founded  on  grounds  on  which  a 
divorce  a  vinculo  could  not  be  obtained  in  England.  Rex  vs.  LoUey,  R.  &  R.  C.  C.  237, 
cited  in  Tovey  vs,  Lindsay,  1  Dow.  117.  The  burden  of  proving  the  first  marriage  to 
have  been  legal  lies  upon  the  prosecutor.  Rex  vs,  James,  B.  &  R.  C.  C.  17.  Rex  ««.  Mor- 
ton, id.  19.  Kex  vs.  Butler,  id.  61.  The  act  extends  to  all  dissenters  except  Jews  and 
Quakers.  Upon  the  subject  of  bigamy  generally,  see  1  Hawk.  P.  C.  c.  32.  1  East,  P.  C. 
o.  12.    1  'Russell,  0.  23.   Butler's  Go.  Litt.  79,  b.  n.  1.    3  Stark.  Ev.  Pdygamy, — Chittt. 

V  But  this  act  of  Eliz.  is  now  repealed  by  the  52  Geo.  III.  c.  31.  By  the  43  Geo.  III.  c 
61,  soldiers,  sailors,  mariners,  and  the  wives  of  soldiers  mentioned  therein,  are  relieved 
against  the  penalties  of  the  vagrant  acts.  See  also  the  58  Geo.  III.  c.  92,  and  the  annutl 
mutiny  act ;  and  see  the  vagrant  act,  post,  169. — Chittt, 
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under  pain  of  imprisonment,  and  forfeiture  of. their  goods  and  chattels;  and 
npon  their  trials  for  any  felony  which  they  may  have  committed,  they  shall  not 
be  entitled  to  a  jury  de  medietate  linguce.  And  afterwards,  it  is  enacted,  by 
statute  1  &  2  F.  and  M.  c.  4,  and  5  Eliz.  c.  20,  that  if  any  such  persons  shall  be 
imported  into  this  kingdom,  the  importer  shall  forfeit  40/.  And  if  the  Egyptians 
themselves  remain  one  month  in  this  kingdom,  or  if  any  person,  being  fourteen 
yeara  old,  (whether  natural-bom  subject  or  stranger,)  which  hath  been  seen  or 
found  in  the  fellowship  of  such  Egyptians,  or  which  hath  disguised  him  or  her- 
self like  them,  shall  remain  in  the  same  one  month,  at  one  or  several  times,  it 
is  felony  without  benefit  of  clergy :  and  Sir  Matthew  Hale  informs  us(/)  that  at 
one  Suffolk  assizes  no  less  than  thirteen  gypsies  were  executed  upon  these 
statutes,  a  few  years  before  the  restoration.  But,  to  the  honour  of  our  national 
humanity,  there  are  no  instances  more  modem  than  this  of  carrying  these  laws 
into  practice " 

5.  To  descend  next  to  offences  whose  punishment  is  short  of  death.  Common 
nuisances  are  a  species  of  offence  against  the  public  order  and  economical  regi- 
men of  the  state,  being  either  the  doing  of  a  thing  to  the  annoyance  of  all  the 
king's  subjects,  or  the  neglecting  to  do  a  thing  which  the  common  good  re- 
quires.(7/i)  The  nature  of  common  nuisances  and  their  distinction  from  private 
nuisances  were  explained  in  the  ^preceding  volume,(n)  when  we  con-  rmyay 
sidered  more  particularly  the  nature  of  the  private  sort  as  a  civil  injury  ■- 
to  individuals.  I  shall  here  onlv  remind  the  student  that  common  nuisances 
are  such  inconvenient  and  troublesome  offences  as  annoy  the  whole  community 
in  general,  and  not  merely  some  particular  person,  and  therefore  are  indictable 
only,  and  not  actionable,  as  it  would  be  unreasonable  to  multiply  suits  by  giving 
eveiy  man  a  separate  right  of  action  for  what  damnifies  him  in  common  only 
with  the  rest  of  his  fellow-subjects.  Of  this  nature  are,  1.  Annoyances  in  high- 
waySy  bridges,  and  public  rivers,  by  rendering  the  same  inconvenient  or  dangerous 
to  pass,  either  positively,  by  actual  obstructions,  or  negatively,  by  want  of  repa- 
rations.* For  Doth  of  these,  the  person  so  obstructing,  or  such  individuals  as 
are  bound  to  repair  and  cleanse  them,  or  (in  default  of  these  last)  the  parish  at 
large,  may  be  indicted,  distrained  to  repair  and  mend  them,  and  in  some  cases 
fined.    And  a  presentment  thereof  by  a  judge  of  assize,  &c.,  or  a  justice  of  the 

Eeace,  shall  be  in  all  respects  equivalent  to  an  indictment.(o)  Where  there  is  a 
ouse  erected  or  an  enclosure  made  upon  any  part  of  the  kind's  demesnes,  or 
of  a  highway  or  common  street,  or  public  water,  or  such  like  public  things,  it  is 
properly  called  a  purpresture,(^py^    2.  All  those  kinds  of  nuisances  (such  as  of- 

(()  1  Hal.  p.  C.  671.  (•)  Stot  7  0«o.  III.  c  42. 

(«*}1  Hawk.  P.  C.  107.  IP)  Co.  LtU.  277 ;  from  tlie  Fnncb  sourpris.  an  endoenre. 

y*)  Book  iu.  p.  2ie. 

'  This  act  of  5  £li2.  c.  20  is  repealed  by  the  23  Geo.  III.  c.  51 ;  and  now,  by  the  1  Geo. 
IV.  c.  116, 80  much  of  the  1  &  12  P.  and  M.  c  4  as  inflicts  capital  punishment  is  repealed. 
Gypsies  are  now  only  punishable  under  the  vagrant  act.    See  post^  169.  — Chittt. 

*  Railways  have,  by  stat.  3^4  Vict.  c.  97,  and  5  &  6  Vict.  c.  55,  been  very  properly 
placed  under  the. control  and  regulation  of  the  state:  a  penalty  is  incurred  for  opening 
a  railway  without  notice  to  the  board  of  trade,  and  for  obstruoting  the  government  in- 
spector.— Stewart. 

'^•The  general  highway  act  is  now  the  13  Geo.  III.  c.  78,  which  repeals  the  7  Geo.  III. 
o.  42.    The  3  Geo.  IV.  c.  126  is  the  general  turnpike  act. 

With  respect  to  nuisances  in  general  to  highways,  &c.  by  aetual  cbstrudhn,  it  is  to  be 
observed  that  every  unauthorized  obstruction  of  the  highway,  to  the  annoyance  of  the 
king's  subjects,  is  an  indictable  offence.  3  Camp.  227.  Thus,  if  a  wagoner,  carrying  on  a 
very  extensive  concern,  constantly  suffers  wagons  to  remain  on  the  side  of  the  highway 
on  which  his  premises  are  situate  an  unreasonable  time,  he  is  guilty  of  a  nuisance.  6 
East,  427.  2  Smith,  424.  And  if  stage-coaches  regularly  stand  in  a  public  street  in  Lon* 
don,  though  for  the  purpose  of  accommodating  passengers,  so  as  to  obstruct  the  regidar 
track  of  carriages,  the  proprietor  may  be  indicted.  3  Camp.  224.  So  a  timber-merchant 
occasionally  cutting  loes  of  wood  in  the  street,  which  he  could  not  otherwise  convey  into 
his  premis<*s,  will  not  be  excused  by  the  necessity  which,  in  choosing  the  situation,  he 
himself  created.  3  Camp.  230.  It  is  even  said  that  "  if  coaches  on  the  occasion  of  a  rout 
wait  an  unreasonable  length  of  time  in  a  public  street,  and  obstruct  the  transit  of  his 
maiestv's  subjects  who  wish  to  pass  through  it  in  carriages  or  on  foot,  the  persona  who 
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fensiyo  trades  and  manufactures)  which,  when  injurious  to  a  private  man,  are 
actionable,  are,  when  detrimental  to  the  public,  paniahable  by  public  prosecu- 
tion, and  subject  to  fine  according  to  the  quantity  oi  the  misdemeanour;  and 
particularly  the  keeping  of  hogs  in  any  city  or  market  town  is  indictable  as  a 
public  nuisance. (g)"  All  disorderly  inns  or  ale-houses,  bawdy-houses,  gaming- 
IwuseSy  stage-plays,  unlicensed  booths,  and  stages  for  rope-dancers,  mountebanks^ 
and  the  like,  are  public  nuisances,  and  may,  upon  indictment,  be  suppressed  and 
fined.(r)"    Inns  m  particular,  being  intend^  for  the  lodging  and  receipt  of 

(ff)  SaU.  460.  >)  1  Hawk.  P.  a  198,  226. 


eause  and  permit  such  coaohes  so  to  wait  are  guilty  of  a  nuisance."  3  Gamp.  226 ;  and 
•lee  1  Russell,  4C3.  Nor  is  it  necessary,  in  order  to  fix  the  responsibility  on  the  defendant, 
to  show  that  he  immediately  obstructed  the  public  way,  or  even  intended  to  do  so:  it 
•eems  to  be  sufficient  if  the  inconvenience  result  as  an  immediate  consequence  of  any 
public  exhibition  or  act;  for  the  erection  of  a  booth  to  display  rope-dancing  and  other 
attractive  spectacles,  near  a  public  street  in  London,  which  draws  together  a  concourse 
of  people,  is  a  nuisance  liable  to  be  punished  and  abated.  1  Ventr.  169.  1  Mod.  76.  2 
Keb.  846.  Bac.  Abr.  Nuisance.  And  it  may  be  collected  that  a  mere  transitory  obstruct 
tion,  which  must  necessarily  occur,  is  excusable  if  all  reasonable  promptness  be  exerted. 
So  that  the  erection  of  a  scaffolding  to  repair  a  house,  the  unloading  a  cart  or  wagon,  and 
the  delivery  of  any  large  articles,  as  casks  of  liquor,  if  done  with  as  little  delay  as  poe- 
sible,  are  lawful,  though  if  an  unreasonable  time  were  employed  in  the  operation  tney 
would  become  nuisances.  3  Camp.  231.  No  length  of  time  will  legalize  the  nuisance. 
7  East.  199.  3  Gamp.  227.  6  East,  195 ;  sed  ind,  Peake  C.  N.  P.  91.  If  the  party  who  has 
been  indicted  for  a  nuisance  continue  the  same,  he  is  again  indictable  for  such  continu- 
ance. 8  T.  R.  142.  Independently  of  any  legal  proceedings,  it  appears  that  any  person 
may  lawfully  abate  a  pubhc  nuisance,  at  least  if  it  be  placed  in  the  middle  of  a  highway 
and  obstruct  the  passage  of  his  majestv's  subjects,  (Hawk.  b.  1,  c.  75,  s.  12;)  but  though 
a  party  may  remove  the  nuisance,  yet  he  cannot  remove  the  materials  or  convert  them  to 
his  own  use,  (Dalt.  c.  50;)  and  so  much  of  the  thing  onl}^  as  causes  the  nuisance  ought 
to  be  removea, — as,  if  a  house  be  built  too  high,  only  so  much  of  it  as  is  too  high  should 
be  pulled  down.    9  Rep.  53.    God.  221.    2  Stra.  686. 

With  respect  to  nuisances  to  waier-<xmrses  by  actual  obstruction^  any  diversion  of  a  public 
river,  whereby  the  current  is  weakened  and  rendered  incapable  of  carrying  vesseb  of 
the  same  burden  aa  it  could  before,  is  a  common  nuisance,  nawk.  b.  1,  c.  75,  s.  11.  But 
if  a  ship  or  other  vessel  sink  by  accident  in  a  river,  although  it  obstruct  the  navigation, 
if  the  owner  removes  it  in  a  reasonable  time,  it  is  not  indictable  as  a  nuisance.  2  £sp.  675. 
No  length  of  time  will  legalize  the  nuisance,  (6  East,  195,  supra;)  and  even  the  rightful 
existence  of  a  weir  of  brushwood  will  not  authorize  the  building  one  of  stone  in  it* 
room.    7  East,  199. 

With  re8p4ct  to  the  pumskment  for  nuisances  to  highways,  ftc,  the  offenders  may  be 
fined  and  imprisoned.  Hawk.  b.  1,  c.  75,  s.  14.  But  no  confinement  or  corporal  punish- 
ment is  now  mfiicted.  The  obg'ect  of  the  prosecution  is  to  remove  the  nuisance,  and  to 
that  end  alone  the  sentence  is  in  general  directed.  It  is  therefore  usual,  when  the  nui- 
sance is.  stated  on  the  proceedings  as  contmving,  in  addition  to  a  fine,  to  order  the  defend- 
ant at  his  own  costs  to  abate  the  nuisance.  2  Stra.  686.  By  the  1  &  2  Geo.  IV.  c.  41,  for 
facilitating  the  abatement,  &c.  of  nuisances  from  furnaces  in  steam-engines,  costs  may  be 
awarded  to  the  prosecutor,  and  an  order  may  be  made  for  abating  the  nuisance;  but  the 
act  does  not  extend  to  furnac^  for  mines.— ^hittv. 

^^  It  is  not  essential,  in  order  to  constitute  this  a  nuisance,  that  the  smell,  or  other  in- 
convenience complained  of  should  be  unwholesome :  it  is  sufficient  if  it  impairs  the 
enjoyment  of  life  or  property.  1  Burr.  333.  The  material  increase  in  a  neighbourhood 
of  noisome  smells  is  indictable.  Peake,  Rep.  91.  If  the  prosecutor  be  particularly  af- 
fected by  the  nuisance,  he  will  be  entitled  to  costs  under  5  W.  and  M.  o.  11,  s.  3.  16 
East,  194. 

To  this  class  of  public  nuisances  may  be  added  that  of  making  great  noises  in  thf* 
streets  in  the  night  by  trumpets  or  otherwise,  (2  Stra.  704;)  exhibiting  monsters,  (2  Ch. 
CSa.  110;)  suffering  mischievous  animals,  having  notice  of  their  propensity,  to  go  loose, 
Ac,  (Dyer,  25.  Vet.  171.  2  Salk.  662.  1  Vent.  295;)  carrying  about  persons  infected 
with  contagious  diseases.  4  M.  &  8.  73,  272,  arUe,  162.  But  neither  an  old  nor  a  new 
dovecote  is  a  common  nuisance.    Hawk.  b.  1,  c.  7,  s.  8. — Chitty. 

"  The  keeping  of  bawdy-houses,  gaming-houses,  and  disorderly  houses  of  all  descrip- 
tions, together  with  the  unlawful  pastimes  there  pursued,  has  been  from  time  to  time 
Srohibited  by  various  acts  of  parliament,  (see  them  collected  in  Collyer's  Crimina. 
tatut(«,  Nuisanetj  399,  et  seq,^)  imposing  various  punishments  and  penalties  upon  offend- 
HIS ;  and,  by  the  3  Geo.  IV.  c.  114^  such  offenders  are  punishable  by  sentence  of  imprison 
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travellers,  maybe  indicted,  suppressed,  and  the  *inn-keepers  fin  id,  if  r*ia^ 
they  refuse  to  entertain  a  travetler  without  a  veiy  sufficient  cause  -,  for  I- 
thus  to  frustrate  the  end  of  their  institution  is  held  to  be  disorderly  behaviour.(d) 
Thus,  too,  the  hospitable  laws  of  Norway  punish,  in  the  severest  degree,  such 
inn-keepers  as  refuse  to  furnish  accommodations  at  a  lust  and  reasonable  price.(^) 
4.  By  statute  10  &  11  W.  III.  c.  17,  all  lotteries  are  declared  to  be  public  nuisanccb, 
and  all  grants,  patents,  or  licenses  for  the  same  to  be  contrary  to  law.  But,  as 
state  lotteries  have,  for  many  years  past,  been  found  a  ready  mode  for  raising 
the  supply,  an  act  was  made,  19  Geo.  III.  c.  21,  to  license  and  regulate  the 
keepers  of  such  lottery-offices."  5.  The  making  and  selling  of  fire-works  and 
squibSy  or  throwing  them  about  in  any  street,  is,  on  account  of  the  danger  that 
may  ensue  to  any  thatched  or  timber  buildings,  doclared  to  be  a  common 
nuisance  by  statute  9  &  10  W.  III.  c.  7,  and  therefore  is  punishable  by  fine.^ 
And  to  this  head  we  may  refer  (though  not  declared  a  common  nuisance)  the 
making,  keeping,  or  carriage  of  too  large  a  quantity  of  gunpowder  at  one  time 
or  in  one  place  or  vehicle,  which  is  prohibited  by  statute  12  Geo.  III.  c.  61,  under 
heavy  penalties  and  forfeiture."  6.  Eavesdroppers,  or  such  as  listen  under  walls 
or  windows,  or  the  eaves  of  a  house,  to  hearken  after  discourse,  and  thereupon 
to  frame  slanderous  and  mischievous  tales,  are  a  common  nuisance,  and  present- 
able at  the  court-ieet,(t/)  or  are  indictable  at  the  sessions,  and  punishable  by  fine 
and  finding  sureties  for  their  good  behaviour.(v)  7.  Lastly,  a  common  scoldy 
communis  rixatrix,  (for  our  law-Latin  confines  it  to  the  feminine  gender,)  is  a 
public  nuisance  to  her  neighbourhood.  For  which  offence  she  may  be  in- 
dicted, (u?)  and,  if  convicted,  shall(x)  be  sentenced  to  be  placed  in  a  certain  en- 
gine of  correction  called  the  trebucket,  castigatory^  or  cucking-BXooXy  which^  in 

(•)  IHawk.  p.  a  S26.  Olbid.    1  Hawk.  P.  0. 182. 

{*)  Stierahook,  de  jure  Stieon.  I.  2,  e.  9.  ("^ti  Mod.  21. 

(•)  Kitch.  of  Oourta,  20.  (•)  1  Hawk.  P.  a  108,  200. 

ment  with  hard  labour  for  any  term  not  exceeding  the  term  for  which  the  court  before 
which  they  are  convicted  may  now  imprison  for  such  offences,  either  in  addition  to  or  in 
lieu  of  any  other  punishment  which  might  have  been  inflicted  on  such  offenders  by  any 
law  in  force  before  the  passing  of  that  act.  The  keeping  of  a  eock^  is  an  indictable 
offence  at  common  law,  (as  are  the  other  offences  above  mentioned ;)  and  a  cock-pU  has 
been  held  to  be  a  gaming-house  withia  the  33  Hen.  VIII.  c.  9,  s.  II.  1  Russell,  300.  Bawdy^ 
houses  and  gaming-houses  are  clearly  nuisances  in  the  eye  of  the  law.  1  Russell,  299.  Rex 
vs.  Higginson,  2  Burr.  1232.  Rex  vs,  Rogier,  2  D.  &  R.  431.  I  B.  &  C.  272.  Playhouses  are 
not  in  themselves  nuisances,  though  by  neglect  or  mismanagement  they  may  be  ren- 
dered so.  I  Hawk.  P.  C.  c.  32,  s.  7.  But,  by  10  Geo.  II.  c.  28,  all  places  for  the  exhi- 
bition of  stage-entertainments  must  be  licensed,  (Rex  vs.  Handy,  6  T.  R.  286,  where  it 
was  held  that  tumbling  was  not  a  stage-entertainment  within  that  act ;)  and,  by  25  Geo. 
II.  c.  36,  all  unlicensed  places  kept  for  such  entertainments  are  to  be  deemed  disorderly 
houses. — Chitty. 

"  The  19  Geo.  III.  c.  21  was  repealed  by  the  22  Geo.  III.  c.  47,  which  was  repealed  by 
42  Geo.  III.  c.  52,  s.  27. 

By  the  42  Geo.  III.  c.  119,  ss.  1,  2,  all  lotteries  called  Httle  goes  are  declared  to  be  public 
nuisances ;  and  if  any  one  shall  keep  an  office  or  place  to  exercise  or  expose  to  be  played 
any  such  lottery,  or  any  lottery  whatever  not  authorized  by  parliament,  or  shall  know- 
ingly suffer  it  to  be  exercised  or  played  at  in  his  house,  he  shall  forfeit  500/.  The 
Provision  as  to  the  offender  beins  deemed  a  rogue  and  vagabond  seems  repealed  by  the 
Geo.  IV.  0.  83,  which  contained  a  provision  to  that  effect. 

And,  by  sect.  5  of  the  42  Geo.  III.  c.  119,  if  any  person  shall  promise  to  pay  any  money 
or  goods  on  any  contingency  relative  to  such  lottery,  or  publish  any  proposal  respecting 
It,  he  shall  forfeit  100/.    State  lotteries  are  now  abolishea,  by  statute  6  Geo.  IV.— Chittt. 

^*  The  offender  may  be  indicted  on  the  statute  or  at  common  law.  4  T.  R.  202.  1  Saund. 
136,  n.  4.  Cowp.  650.  2  Burr.  863.  And  if  any  person  shall  make  or  sell  any  squibs, 
rockets,  or  fire-works,  he  shall  forfeit,  upon  conviction  before  a  magistrate,  5/.,— one  half 
to  thd  informer  and  the  other  half  to  tne  poor.  And  if  any  person  snail  throw  or  fire 
them  into  any  house,  street,  or  highway,  he  shall  forfeit  20s,  in  like  manner.    9  J?  10  W 

IJI.  C.  7. — OfllTTT. 

"  By  54(}eo.  III.  c.  152,  so  much  of  the  12  Geo,  III.  c.  61,  s.  21  as  enacts  that  no  person 
iitiall  carry  in  any  land  or  water  carriage  anv  other  lading  with  gimpowder  is  repealed. 

Erecting  powder-mills  or  keeping  powder-magazin^es  near  a  town  is  a  nuisance  at 
ittmmon  law.   See  2  Bum,  J.  24th  ed.  758.    2  Stra.  1167.— Chittt. 
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the  Saxon  langnage,  is  said  to  signify  the  scolding-stool,  though  now  it  is  fre- 
quently corrupted  into  (2uc/:{na-8tool,  because  the  residue  of  the  judgment  is, 
that,  when  she  is  so  placed  therein^  she  shall  be  plunged  in  the  water  for  her 
puni8hment.(y)  ^ 

*1B<)1        ^'  *i^l^^^^  i^  any  person  whatsoever  is  also  a  high  offence  against 

•J  the  public  economy.  In  China  it  is  a  maxim  that  if  there  be  a  man  who 
does  not  work,  or  a  woman  that  is  idle,  in  the  empire,  somebody  must  suffer 
cold  or  hunger,  the  produce  of  the  lands  not  being  more  than  sufficient,  with 
culture,  to  maintain  the  inhabitants;  and,  therefore,  though  the  idle  person  may 
shift  off  the  want  from  himself,  yet  it  must  in  the  end  fall  somewhere.  The 
court  also  of  Areopagus,  at  Athens,  punished  idleness,  and  exerted  a  ri^ht  of 
examining  every  citizen  in  what  manner  he  spent  his  time;  the  intention  of 
which  was,(2r)  that  the  Athenians,  knowing  they  were  to  give  an  account  of 
their  occupations,  should  follow  only  such  as  were  laudable,  and  that  there 
might  be  no  room  left  for  such  as  lived  by  unlawful  arts.  The  civil  law  ex- 
pelled all  sturdy  vagrants  firom  the  city  :(a)  and,  in  our  own  law,  all  idle  persons 
or  vagabonds,  whom  our  antient  statutes  describe  to  be  "  such  as  wake  on  the 
night  and  sleep  on  the  day,  and  haunt  customable  taverns  and  ale-houses,  and 
routs  about,  and  no  man  wot  from  whence  they  came  nor  whither  they  go,"  or 
such  as  are  more  particularly  described  by  statute  17  Geo.  II.  c.  6,  and  divided 
into  three  classes, — idle  and  disorderly  persons,  rogues  and  vagabondSy  and  incor- 
rigihle  rogues:  all  these  are  offenders  against  the  good  order  and  blemishes  in 
the  government  of  any  kingdom.  They  are  therefore  all  punished  by  the  statute 
last  mentioned;  that  is  to  say,  idle  and  disorderly  persons  with  one  month's  im- 
prisonment in  the  house  of  correction ;  rogues  and  vagabonds  with  whipping 
and  imprisonment  not  exceeding  six  months ;  and  incorrigible  rogues  with  the 
like  discipline  and  confinement  not  exceeding  two  years;  the  breach  and  escape 
from  which  confinement  in  one  of  an  inferior  class  ranks  him  among  incorrigible 
rogues,  and  in  a  rogue  (before  incorrigible)  makes  him  a  felon  and  liable  to  be 
transported  for  seven  years.  Persons  harbouring  vagrants  are  liable  to  a  fine 
of  forty  shillings,  and  to  pay  all  expenses  brought  upon  the  parish  thereby;  in 
M701     ^^^  same  ^manner  as,  by  our  antient  laws,  whoever  harboured  any 

-I  stranger  for  more  than  two  nights  was  answerable  to  the  public  for  any 
offence  that  such  his  inmate  might  commitCft)** 

7.  Under  the  head  of  public  economy  may  also  be  properly  ranked  all  sump- 
tuary laws  against  luxury,  and  extravagant  expenses  in  dress,  diet,  and  the  like; 
concerning  the  general  utility  of  which  to  a  state,  there  is  much  controversy 
among  the  political  writers.  Baron  Montesquieu  lays  it  down(c)  that  luxury 
is  necessary  in  monarchies,  as  in  France ;  but  ruinous  to  democracies,  as  in 
Holland.  With  regard  therefore  to  England,  whose  government  is  compounded 
of  both  species,  it  mav  still  be  a  dubious  question  how  far  private  luxurv  is  a 
public  evil,  and,  as  such,  cognizable  by  public  laws.  And,  indeed,  our  legislators 
have  several  times  changed  their  sentiments  as  to  this  point;  for  formerly 
^^-,  -.     there  *were  a  multitude  of  penal  laws  existing  to  restrain  excess  in  ap- 

■l  parol  ){d)  chiefly  made  in  the  reigns  of  Edward  the  Third,  Jbdward  the 
Fourth,  and  Henry  the  Eighth,  against  piked  shoes,  short  doublets^  aiid  long 
coats ;  all  of  which  were  repealed  by  statute  1  Jac.  I.  c.  25.  But  as  to  excess 
of  diet  there  still  remains  one  antient  statute  unrepealed,  10  Edw.  111.  st.  3, 
which  ordains  that  no  man  shall  be  served  at  dinner  or  supper  with  more  than 
two  courses,  except  upon  some  great  holidays,  there  specified,  in  which  he  may 
be  served  with  three. 

8.  Kext  to  that  of  luxury  naturally  follows  the  offence  of  gaming,  which  ib 
ffenerally  introduced  to  supply  or  retrieve  the  expenses  occasioned  by  the 
former ;  it  being  a  kind  of  tacit  confession  that  the  company  engaged  therein 

(»)  8  iDPt  *J19.  (»)  LL.  Eiw.  c  27.   Bracton,  f.  8,  A>.  2;  c  10,  2  2. 

(•)  Valer.  Maxfm.  L  2,  c.  6.  (•)  Sp.  L.  b.  viL  c  2  and  4. 

(•)  Abo.  8U,  c.  6.  (^8  Inst  190. 

>*  Thi»  act  and  all  others  relating  to  vagrants,  &c.  are  now  repealed,  by  the  5  (feo.  IV. 

C  W  —  CuiTTY. 
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do,  in  general,  exceed  the  bounds  of  their  respective  fortanes:  and  therefore 
they  cast  lots  to  determine  upon  whom  the  ruin  shall  at  present  fall,  that  the 
rest  may  be  saved  a  little  longer.  But,  taken  in  any  light,  it  is  an  offence  of 
the  most  alarming  nature,  tending  by  necessary  consequence  to  promote 
public  idleness,  theft,  and  debauchery  among  those  of  a  lower  class;  and 
among  persons  of  a  superior  rank  it  hath  frequently  been  attended  with  the 
sudden  ruin  and  desolation  of  antient  and  opulent  families,  an  abandoned  pros- 
titution of  every  principle  of  honour  and  virtue,  and  too  often  hath  ended  in 
self-murder."  To  restrain  this  pernicious  vice  among  the  inferior  sort  of 
people,  the  statute  83  Hen.  YIIL  c.  9  was  made ;  which  prohibits  to  all  but 

fentiemen  the  games  of  tennis,  tables,  cards,  dice,  bowls,  and  other  unlawful 
iversions  there  specified,(6)  unless  in  the  time  of  Christmas,  under  pecuniary 
pains  and  imprisonment.  And  the  same  law,  and  also  the  statute  33  Geo.  II. 
c.  24,  inflict  pecuniary  penalties,  as  well  upon  the  master  of  any  public  house 
where  servants  are  permitted  to  game,  as  upon  the  servants  themselves 
who  *are  found  to  be  earning  there.  But  this  is  not  the  principal  ri^i'jo 
ground  of  modern  complaint ;  it  is  the  gaming  in  high  life  that  de-  ^ 
mands  the  attention  of  the  magistrate;  a  passion  to  which  every  valuable 
consideration  is  made  a  sacrifice,  and  which  we  seem  to  have  inherited  irom 
our  ancestors  the  antient  Germans ;  whom  Tacitus(/)  describes  to  have  been 
bewitched  with  a  spirit  of  play  to  a  most  exorbitant  degree.  "  They  addict 
themselves,"  says  he,  ''to  dice  (which  is  wonderful)  when  sober,  and  as  a 
serious  employment,  with  such  a  mad  desire  of  winning  or  losing,  that  when 
stripped  of  every  thing  else  they  will  stake  at  last  their  liberty  and  their  very 
selves.  The  loser  goes  into  a  voluntary  slavery,  and,  though  younger  and 
stronger  than  his  antagonist,  suffers  himself  to  be  bound  and  sold.  And  this 
perseverance  in  so  bad  a  cause  they  call  the  point  of  honour :  ea  est  in  re  parva 
pervicada,  ipsi  fidem  vacant "  One  would  almost  be  tempted  to  think  Tacitus 
was  describing  a  modem  Englishman.  When  men  are  thus  intoxicated  with 
BO  frantic  a  spirit,  laws  will  be  of  little  avail;  because  the  same  false  sense  of 
honour  that  prompts  a  man  to  sacrifice  himself  will  deter  him  from  appealing  to 
the  magistrate.  Yet  it  is  proper  that  laws  should  be,  and  be  known  publicly, 
that  gettlemen  may  consider  what  penalties  they  wilfiilly  incur,  and  what  a 
confidence  they  repose  in  sharpers,  who,  if  successful  in  play,  are  certain  to  be 
paid  with  honour,  or,  if  unsuccessful,  have  it  in  their  power  to  be  still  greater 
gainers  by  informing.  For,  by  statute  16  Car.  II.  c,  7,  if  any  person  by  playing 
or  betting  shall  lose  more  than  lOOZ.  at  one  time,  he  shall  not  be  compellable  to 
pay  the  same ;  and  the  winner  shall  forfeit  treble  the  value,  one  moiety  to  the 
King,,  the  other  to  the  informer.  The  statute  9  Anne,  c.  14  enacts  that  all  bonds 
and  other  securities  given  for  money  won  at  play,  or  money  lent  at  the  time  to 
play  withal,  shall  be  utterly  void ;  that  all  mortgages  and  encumbrances  of 
lands  made  upon  the  same  consideration  shall  be  and  enure  to  the  use  of  the 
heir  of  the  mortgagor ;  that  if  any  person  at  any  time  or  sitting  loses  lOL  at 
play,  he  may -sue  the  winner,  and  recover  it  back  by  action  of  debt  at  law ; 
and  in  ca^e^^e  loser  does  not,  any  other  person  may  sue  the  winner  for  treble 
the  sum  so  lost ;  and  the  plaintiff  may  by  bill  in  equity  examine  the  defendant 
himself  (upon  oath;  and  that  in  any  of  these  suits  no  privilege  of  parliament 
shall  be  allowed.  The  *8tatute  further  enacts,  that  if  any  person  ny  r«i>TO 
cheating  at  play  shall  win  any  money  or  valuable  thin^,  or  shall  at  '- 
any  one  time  or  sitting  win  more  than  lOZ.,  he  may  be  inaicted  thereupon,  and 

(•)  U>g«ttliig  in  the  flelda,  illde4hrin,  or  shoTe^RMt,  (f)2)e  JTor.  Ckrm.  e.  2L 

«lo,^Bh  cayles,  half  bowl,  and  oojrtlng. 

'^  At  common  law,  the  playing  at  cards,  dice,  and  other  games  of  chance,  merely  for 
the  purposes  of  recreation,  and  without  any  view  to  inordinate  gain,  is  regarded  as  inno 
cent.  Bac.  Abr.  Gaming,  A.  Com.  Dig.  Justices  of  the  Peace,  B.  42;  and  see  the  pre- 
amble to  16  Car.  II.  c.  7.  But  a  common  player  at  hazard  using  false  dice  is  liable  to  bo 
indicted  at  common  law,  (2  Boll.  Abr.  78.  Bao.  Abr.  Gaming,  A. ;)  and  any  persons 
cheating  by  means  of  cards  or  dice  might  be  fined  or  imprisoned  in  proportion  to  the 
nature  of  the  offence.    Bac.  Abr.  Gaming,  A. ;  and  see  the  9  Anne,  c.  15,  «.  d. — Chitty. 
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tthall  forfeit  five  times  the  value  to  any  person  who  will  sue  for  it,"  and  (in 
cafae  of  cheating)  shall  be  deemed  infamous,  and  suffer  such  corporal  punish 
ment  as  in  case  of  wilfhl  perjury.  By  several  statutes  of  the  reign  of  king 
George  II., (^)  all  private  lotteries  by  tickets,  cards,  or  dice  (and  particularly 
the  games  of  faro,  basset,  ace  of  hearts,  hazard,  passage,  roily  polly,  and  all 
other  games  with  dice,  except  back-gammon)  are  prohibited,  under  a  penalty 
of  200^  for  him  that  shall  erect  such  lotteries,  and  50Z.  a  time  for  the  players 
Public  lotteries,  unless  by  authority  of  parliament,  and  all  manner  of  ingenious 
devices,  under  the  denomination  of  sales  or  otherwise,  which  in  the  end  are 
equivalent  to  lotteries,  were  before  prohibited  by  a  great  variety  of  statu tes(A) 
under  heavy  pecuniary  penalties.  But  particular  descriptions  will  ever  be  lame 
and  deficient,  unless  all  games  of  mere  chance  are  at  once  prohibited ;  the  in- 
ventions of  sharpers  being  swifter  than  the  punishment  of  the  law,  which 
only  hunts  them  fh)m  one  device  to  another.  The  statute  18  G-eo.  11.  c.  19,  to 
prevent  the  mTiltiplicity  of  horse-races,  another  fund  of  gaming,  directs  that  no 
plates  or  matches  under  50Z.  value  shall  be  run,  upon  penalty  of  2001.  to  be 
paid  by  the  owner  of  each  horse  running,  and  lOOf.  by  such  as  advertise  the 
plate."  By  statute  18  Geo.  II.  c.  24,  the  statute  9  Anne  is  further  enforced, 
and  some  deficiencies  supplied ;  the  forfeitures  of  that  act  may  now  be  reco- 
vered in  a  coart  of  equity ;  and,  moreover,  if  any  man  be  convicted  upon  in- 
formation or  indictment  of  winning  or  losini^  at  play?  or  by  betting  at  one  time 
lOZ  or  20L  within  twenty-four  hours,  he  shall  be  fined  five  times  the  sum  for  the 
benefit  of  the  poor  of  the  parish.  Thus  carefiil  has  the  legislature  been  to  pre- 
vent this  destractive  vice;  which  may  show  that  our  laws  against  gaming 
^^1*^^  ""are  not  so  deficient,  as  ourselves  and  our  magistrates  in  putting  those 
•J    laws  in  execution. 

(r)  12  G«o.  U.  0.  28.   18  G«».  n.  &  10.   18  Gw.  H.  o.  34.         98.  8 100.    8  a«o.  I.  o.  2,  j}  S6»  87.    0  G«».  L  c  10,  j|  4^  6. 
(»)  10  A  11  W.  ni.  0. 17.    0  Anne,  &  «,  {  66.    10  Anne,  e.     0  G«o.  n.  o.  85,  8  20, 80. 

^"  In  the  construction  of  this  act  it  has  been  held  that  a  wager  on  some  matter  arising 
from  the  game,  and  collateral  to  it,  but  not  on  the  event  itself,  is  not  an  offenee  within 
It.  1  Salk.  344.  Hawk.  b.  i.  c.  92,  s.  47.  2  H.  Bla.  43.  In  the  construction  of  the  words 
'  at  any  one  time  or  sitting,"  it  has  been  adjudged  that  where  a  sum  above  10^.  had 
been  won  and  paid  after  a  continuance  at  play,  except  an  interruption  during  dinner^ 
time,  it  was  to  be  considered  as  won  at  one  and  the  same  sitting.  2  Bla.  B.  1226. — 
Chittt. 

^  Newmarket  and  Black  Hambleton  are  excepted,  where  a  race  may  be  run  for  any 
sum  or  stake  less  than  fifty  pounds.  But  though  such  horse-races  are  lawful,  yet  it  has 
been  determined  that  they  are  games  within  the  statute  of  9  Anne,  o.  14,  and  that  of 
consequence  wagers  above  10/.  upon  a  lawful  horse-race  cure  illegal.  2  Bla.  Rep.  706.  A 
foot-race  and  a  race  against  time  have  also  been  held  to  be  games  within  the  statute  of 
gaming.  2  Wils.  36.  So  a  wager  to  travel  a  certain  distance  within  a  certain  time,  with 
a  post-chaise  and  a  pair  of  horses,  has  been  considered  of  the  same  nature.  6  T.  R.  499. 
A  wager  for  less  than  10/.  upon  an  illegal  horse-race  is  also  void  and  illegal.  4  T.  R.  1. 
Though  the  owners  of  horses  may  run  them  for  a  stake  of  50/.  or  more  at  a  proper  place 
for  a  horse-race,  yet  it  has  been  held  if  they  run  them  upon  the  highway  the  wager  is 
illegal.    2B.  ftp.  51. 

Wagers  in  general,  by  the  common  law,  were  lawful  contracts ;  and  all  wagers  may 
still  be  recovered  in  a  court  of  justice  which  are  not  made  upon  games,  or  which  are  not 
such  as  are  likely  to  disturb  the  public  peace,  or  to  encourage  immorality,  or  such  as 
will  probably  affect  the  interests,  characters,  and  feelings  of  persons  not  parties  to  the 
wager,  or  such  as  are  contrary  to  sound  policy  or  the  general  interests  of  the  community. 
See  3  T.  R.  693,  where  the  legality  of  wagers  is  fully  discussed. 

Where  a  person  had  given  100/.  upon  condition  of  receiving  30Q/.  if  peace  was  not 
concluded  with  France  within  a  certain  time,  and  he  afterwards  brought  his  action  to 
recover  the  300/.,  it  was  held  the  wager  was  void,  as  being  inconsistent  with  general 
policy ;  but  he  was  allowed  to  recover  back  the  100/.  which  he  had  paid,  under  a  count 
for  so  much  money  had  and  received  by  the  defendant  to  his  use.  7  T.  R.  505.  So  also 
a  person  was  permitted  to  recover  back  his  share  of  a  wager  against  a  stakeholder  upon 
a  Dozing-match,  (5  T.  R.  405,)  the  court  not  considering  the  conduct  of  the  plaintin  in 
these  instances  so  criminal  as  to  deprive  him  of  the  benefit  of  their  assistance.  See  2 
B.  &  P.  467. — Christian. 

The  statute  13  Geo.  II.  o.  19  is  now  repealed,  by  stat.  3  ft  4  Vict.  c.  5. — Stiwaht. 
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9  Lastly,  there  is  another  ofPence,  constituted  by  a  variety  of  acts  of  pai'lia- 
aient,  which  are  so  numerous  and  so  confused,  and  the  crime  itself  of  so  question- 
able a  nature,  that  I  shall  not  detain  the  reader  with  many  observations  there- 
upon. And  yet  it  is  an  offence  which  the  sportsmen  of  England  seem  to  think 
of  the  highest  importance,  and  a  matter,  perhaps  the  only  one,  of  general  and 
national  concern,  associations  having  been  formed  all  over  the  kingdom  to  pre- 
vent its  destructive  process.  I  mean  the  offence  of  destroving  such  beasts  and 
fowls  as  are  ranked  under  the  denomination  of  game;  which,  we  may  remember, 
was  formerly  observed(i)  (upon  the  old  principles  of  the  forest  law)  to  be  a  tres- 
pass and  offence  in  all  persons  alike  who  have  not  authority  from  the  crown  to 
'  kill  game,  (which  is  royal  property,)  by  the  grant  either  of  a  free  warren  or  at 
least  a  manor  of  their  own.  But  the  laws  called  the  game  laws  have  also  in- 
flicted additional  punishments  (chiefly  pecuniary)  on  persons  guilty  of  thib 
general  offence,  unless  they  be  people  of  such  rank  or  fortune  as  is  therein 
particularly  specified.  All  persons,  therefore,  of  what  property  or  distinction 
soever,  that  kill  game  out  of  their  own  territories,  or  even  upon  their  own 
estates,  without  the  king's  license  expressed  by  the  grant  of  a  franchise,  art* 
ffuilty  of  the'  first  original  offence  of  encroaching  on  the  royal  prerogative.** 
And  those  indigent  persons  who  do  so  without  having  such  rank  or  fortune  as 
^s  generally  called  a  qualification  are  guilty  not  only  of  the  original  offence,  but 
of  the  aggravations  also  created  by  the  statutes  for  preserving  the  game;  which 
agjgravatiqns  are  so  severely  punished,  and  those  punishments  so  implacably 
inflicted,  that  the  offence  against  the  king  is  seldom  thought  of,  provided  the 
miserable  delinquent  can  make  his  peace  with  the  lord  of  the  manor.  The  of- 
fence, thus  aggravated,  I  have  ranked  under  the  present  head,  because  the  only 
rational  footing  upon  which  we  can  consider  it  as  a  crime  is  that  in  low  and  in- 
digent persons  it  promotes  idleness,  and  takes  them  away  from  their  proper 
employments  and  callings,  which  is  an  offence  against  the  public  police  ri^^yje. 
and  economy  '*'of  the  commonwealth.  ^ 

The  statutes  for  preserving  the  game  are  many  and  various,  and  not  a  little 
obscure  and  intricate,  it  being  remarked(/)  that  in  one  statute  only,  5  Anne,  c. 
14,  there  is  fklse  grammar  in  no  fewer  than  six  places,  besides  other  mistakes ; 
the  occasion  of  which,  or  what  denomination  of  persons  were  probably  the  pen- 
ners  of  these  statutes,  I  shall  not  at  present  inquire.  It  is,  in  general,  sufiBicient 
to  observe  that  the  qualificaUom  for  killing  game,  as  they  are  usually  called,  or 
more  properly  the  exemptions  from  the  penalties  inflicted  by  the  statute  law, 
are,  1.  The  having  a  freehold  estate  of  lOOZ.  per  annum,*^  there  being  fifty  times 
the  property  required  to  enable  a  man  to  kill  a  partridge  as  to  vote  for  a  knight 
of  the  shire :  2.  A  leasehold  for  ninety-nine  years  of  150^  per  annum :  3.  Bemg 
the  son  and  heir  apparent  of  an  esquire  (a  very  loose  and  vague  description) 
or  person  of  superior  degree :  4.  Being  the  owner  or  keeper  of  a  forest,  park^ 
ehase  or  warren.  For  unqualified  persons  transgressing  these  laws  by  killing 
game,  keeping  engines  for  that  purpose,  or  even  having  game  in  their  custody, 
or  for  persons  (however  qualified)  that  kill  game  or  have  it  in  possession  at  un* 
seasonable  times  of  the  year  or  unseasonable  hours  of  the  day  or  night,  on  Sun- 
days or  on  Christmas  day,  there  are  various  penalties  assigned,  corporal  and 
pecuniary,  by  different  statutes  ;(/r)  on  any  of  which,  but  only  on  one  at  a  time, 
the  justices  may  convict  in  a  summary  way,  or  (in  most  of  them)  prosecutions 
may  be  carried  on  at  the  assizes.    And,  lastly,  by  statute  28  Geo.  II.  c.  12,  no 

Erson,  however  qualified  to  kill^  may  make  merchandise  of  this  valuable  privi- 
je  by  selling  or  exposing  to  sale  any  game,  on  pain  of  like  forfeiture  as  if  he 
had  no  qualification.'' 

(<)  See  book  ii.  page  417,  Ac.  (i)  Barn'a  Jiutioe,  Qsme,  1 8.  (*)  Bam*s  Juittoe,  tit.  Oww^ 

*  The  doctrine,  so  frequently  repeated  by  the  learned  commeti  cater,  that  no  person 
had  originally,  or  has  now,  a  right  to  kill  game  upon  his  own  estate  without  a  license  or 
grant  from  the  king,  is  ood  trover  ted  in  2  book,  p.  419,  n.—- Christian. 

^  It  must  be  a  fee-simple  estate  of  100/.  a  year,  or  an  estate  for  life  of  150/.  per  annum. 

— ^HITTT. 

**  All  these  statutes  are  repealed,  by  stat.  I  A  2  W.  IV .  c.  32,  and  the  law  in  this  i-espeei 
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CHAPTBE  XIV. 
OF  HOMICIDE. 

*1761  "^^^  ^^^  ^^'^  preceding  chapters  we  have  considered,  first,  such  Crimea 
-I  and  misdemeanours  as  are  more  immediately  injurious  to  God  and  hit 
holy  religion;  secondly,  such  as  violate  or  transgress  the  lax?  of  nations;  thirdly, 
such  as  more  especially  affect  the  king,  the  mther  and  representative  of  hiA 
people ;  fourthly,  such  as  more  directly  infringe  the  rights  ot  the  public  or  com- 
monwealth, taken  in  its  collective  capacity;  and  are  now,  lastly,  to  take  into 
consideration  those  which  in  a  more  peculiar  manner  affect  and  injure  individiuiU 
or  private  subjects. 

Were  these  injuries  indeed  confined  to  individuals  only,  and  did  they  affecl 
none  but  their  immediate  objects,  they  would  fall  absolutely  under  the  notion 
of  private  wrongs,  for  which  a  satisfaction  would  be  due  only  to  the  party  in- 
jured, the  manner  of  obtaining  which  was  the  subject  of  our  inquiries  in  th« 
preceding  book.  But  the  wrongs  which  we  are  now  to  treat  of  are  of  a  much 
more  extensive  consequence:  1.  Because  it  is  impossible  they  can  be  committed 
without  a  violation  of  the  laws  of  nature, — of  the  moral  as  well  as  political  rules 
of  right :  2.  Because  they  include  in  them  almost  always  a  breach  of  the  public 
peace:  3.  Because  by  their  example  and  evil  tendency  they  threaten  and.en- 
^mi  ^^^S^^  ^^^  subversion  of  all  civil  society.  Upon  these  accounts  it  is 
^  Hhatf  besides  the  private  satisfaction  due  and  given  in  many  cases  to 
the  individual  by  action  for  the  private  wrong,  the  government  also  calls  upon 
the  offender  to  submit  to  public  punishment  for  the  public  crime.  And  the  pro- 
secution of  these  offences  is  always  at  the  suit  and  in  the  name  of  the  king,  in 
whom,  by  the  texture  of  our  constitution,  the  jus  gladii,  or  executory  power  of 
the  law,  entirely  resides.  Thus,  too,  in  the  old  Grothic  constitution  there  was  a 
threefold  punishment  inflicted  on  all  delinquents;  first,  for  the  private  wrong  to 
the  party  injured ;  secondly,  for  the  offence  a^inst  the  king  by  disobedience  to 
the  laws;  and,  thirdly,  for  the  crime  against  the  public  by  their  evil  example.(a) 
Of  which  we  may  trace  the  groundwork  in  what  Tacitus  tells  us  of  his  G^r- 
ruans,(6)  that,  whatever  offenders  were  fined,  ^^pars  mvlctce  regi,  vel  civitatifparM 
i'psi,  qui  vindicatur  vd  propinquis  ejuSy  exsolvitur.*' 

These  crimes  and  misdemeanours  against  private  subjects  are  principally  of 
three  kinds :  against  their  persons^  their  Iiabitations,  and  their  property. 

Of  crimes  injurious  to  the  persons  of  private  subjects,  the  most  principal  and 
important  is  the  offence  of  taking  away  that  life  wni^'h  is  the  immediate  gift  of 
the  great  Creator,  and  of  which,  therefore,  no  man  can  be  entitled  to  deprive 
himself  or  another  but  in  some  manner  either  expressly  commanded  in  or  evi- 
dently deducible  from  those  laws  which  the  Creator  has  given  us ;  the  divine 
laws,  I  mean,  of  either  nature  or  revelation.  The  subject,  therefore,  of  the  pre- 
sent chapter,  will  be  the  offence  of  homicide^  or  destroying  the  life  of  man,  in  its 
several  stages  of  guilt,  arising  from  the  particular  circumstances  of  mitigation 
or  aggravation  which  attend  it. 

Now,  homicide,  or  the  killing  of  any  human  creature,  is  of  three  kinds:  justi- 
*17S1     fi^^^i  excusable,  a,nd  felonious.     The  first  has  no  share  of  guilt  at  all;  the 
^    second  very  little;  but  the  *third  is  the  highest  crime  against  the  law 
of  nature  that  man  is  capable  of  committing. 

1.  Justifiable  homicide  is  of  divers  kinds. 

1.  Such  as  is  owing  to  some  unavoidable  necessity ,  without  any  will,  intenUon, 

(•)  Stierahix>k,  1. 1,  o.  5.  {*)  De  Mnr^  Oerm.  c.  12. 


almost  entirely  altered.    The  necessity  of  any  qualification  for  killing  game  waa  abo- 
lished, and  it  is  enacted  that  every  certificated  person  may  kill  game,  su^'ect  to  the  law 
of  trespass ;  and  the  sale  of  game  by  licensed  persons  and  under  certain  restrictionj  is 
'egalized. — Stewart. 
460 
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or  desire^  and  without  any  inadyertence  or  negligence,  in  the  party  killing,  and 
therefore  without  any  shadow  of  blame.  As,  for  instance,  by  virtue  of  such  an 
office  as  obliges  one,  in  the  execution  of  public  justice,  to  put  a  malefactor  to 
death  who  had  forfeited  his  life  by  the  laws  and  verdict  of  his  country.  This 
IS  an  act  of  necessity,  and  even  of  civil  duty,  and  therefore  not  only  justifiable^ 
but  commendable,  where  the  law  requires  it.  But  the  law  must  require  it,  other- 
wise it  is  not  justifiable :  therefore,  wantonly  to  kill  the  greatest  of  malefactors^ 
a  felon  or  a  traitor,  attainted  or  outlawed,  deliberately,  uncompelled  and  extra- 
judicially, is  murder.(c)  For,  as  Bracton(<;2)  veiy  justly  observes,  ^^istud  hamu 
cidium,  si  fit  ex  livore,  vd  delectatione  effundendi  humanum  sanguinem,  licet  justi 
ocddatur  iste^  tamen  occisor  peccat  mortalitery  propter  intentionem  corruptam.*'  And, 
Airther,  if  judgment  of  death  be  given  by  a  jud^e  not  authorized  by  lawM  com- 
mission, and  execution  is  done  accordingly,  the  judge  is  guilty  of  murder.(e) 
And  upon  this  account  Sir  Matthew  Hale  himself,  though  he  accepted  the  place 
of  a  judge  of  the  common  pleas  under  Cromwell's  government,  (since  it  is 
necessary  to  decide  the  disputes  of  civil  property  in  the  worst  of  times,)  yet 
declined  to  sit  on  the  crown  die  at  the  assizes  and  try  prisoners,  having  very 
strong  objections  to  the  legality  of  the  usurper's  commission ;(/)  a  distiuv^llon 
perhaps  rather  too  refined,  since  the  punishment  of  crimes  is  at  least  as  neces- 
sary to  society  as  maintaining  the  boundaries  of  property.  Also,  such  judgment, 
when  le^al,  must  be  executed  by  the  proper  officer  or  his  appointed  deputy;  for 
no  one  else  is  required  by  law  to  do  it,  which  requisition  it  is  that  justifies  the 
homicide.  If  another  '^'person  doth  it  of  his  own  head,  it  is  held  to  be  p  ^^  .^ 
murder,^^)  even  though  it  be  the  judge  himself  (A)  It  must,  further,  be  ^ 
oxecutea  servato  juris  ordine;  it  must  pursue  the  sentence  of  the  court.  If  an 
officer  beheads  one  who  is  adjudged  to  oe  hanged,  or  vice  versa,  it  is  murder,(i) 
for  he  is  merely  ministerial,  and  therefore  only  iustified  when  he  acts  under  the 
authority  and  compulsion  of  the  law;  but  if  a  sheriff  changes  one  kind  of  death 
for  another,  he  then  acts  by  his  own  authority,  which  extends  not  to  the  com- 
mission of  homicide,  and,  besides,  this  license  might  occasion  a  very  gross  abuse 
of  his  power.  The  kinff,  indeed,  may  remit  part  of  a  sentence,  as  in  the  case 
of  treason,  all  but  the  beheading;  but  this  is  no  change,  no  introduction  of  a 
new  punishment :  and  in  the  case  of  felony,  where  the  judgment  is  to  be  hanged, 
the  king  (it  hath  been  said)  cannot  legally  order  even  a  peer  to  be  beheaded.(Ar) 
But  this  doctrine  will  be  more  fully  considered  in  a  subsequent  chapter. 

Again :  in  some  cases  homicide  is  justifiable  rather  by  the  permission  than  by 
the  absolute  command  of  the  law,  either  for  the  advancement  of  public  justice, 
which  without  such  indemnification  would  never  be  carried  on  with  proper 
vigour ;  or,  in  such  instances  where  it  is  committed  for  the  prevention  of  some 
atrocious  crim^  which  cannot  otherwise  be  avoided. 

2.  Homicides  committed  for  the  advancement  of  public  justice  are : — 1.  Whore 
an  officer,  in  the  execution  of  his  office,  either  in  a  civil  or  criminal  case,  kills  a 
person  that  assaults  and  resists  him.(2)  2.  If  an  officer,  or  any  private  person, 
attempts  to  take  a  man  charged  with  felony,  and  is  resisted,  and  in  the  endea- 
vour to  take  him  kills  him.(m)  This  is  similar  to  the  old  Gothic  constitutions, 
which  (Stiemhook  informs  us)(n)  ^^furem,  si  aliter  capi  non  posset,  occidere 
*permittunt"  3.  In  case  of  a  riot,  or  rebellious  assembly,  the  officers  r*ioA 
endeavouring  to  disperse  the  mob  are  justifiable  in  killing  them,  both  at  ^ 
common  law,(o)  and  by  the  riot  act  1  Geo.  I.  c.  5.  4.  Where  the  prisoners  in  a 
.  gaol,  or  going  to  a  gaol,  assault  the  gaoler  or  officer,  and  he  in  his  defence  kills 
any  of  them,  it  is  justifiable  for  the  sake  of  preventing  an  escape. (p)  5.  If 
trespassers  in  forests,  parks,  chases,  or  warrens  will  not  surrender  tnemselves 
to  the  keepers,  they  may  be  slain,  by  virtue  of  the  statute  21  Bdw.  I.  st.  2,  d( 


(•)  1  HbL  p.  a  407. 
*)  Fol.  120. 
^•)  1  Hawk.  P.  C.  70.    1  HaL  P.  a  497. 

)  Bnrnift,  in  hte  Life. 
[«)  1  UaL  P.  C.  601.   1  Hawk.  P.  0. 70. 
I*)  IMt.  Jiwt.  e.  150. 
if)  Fiaehf  L  8L   8  Intt  62.  1  Htd.  P.  a  601. 


(»)  8  Inst.  62, 21£. 

(()  1  UaL  P.  0. 404.    1  Hawk.  P  C.  71. 

(•)lHaLP.a404. 

(»)  Dnjurt  Ooth.  «.  8,  c.  6. 

(•)  1  Htd.  P.  C.  406.    1  Hawk.  P.  C  101 

(»}  1  HaL  P.  a  400. 
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wud^adoribus  in  parcis,  and  3  &  4  W.  and  M.  c.  10.^  But  in  all  tnese  cases  there 
must  be  an  apparent  necessity  on  the  officer's  side,  viz.,  that  the  party  conld 
not  be  arrested  or  apprehended,  the  riot  could  not  be  suppressed,  the  prisoners 
could  not  be  kept  in  hold,  the  deer-stealers  could  not  but  escape,  unless  such 
homicide  were  committed ;  otherwise,  without  such  absolute  necessity,  it  is  not 
justifiable.'  6.  If  the  champions  in  a  trial  by  battle  killed  either  of  them  the 
other,  such  homicide  was  justifiable,  and  was  imputed  to  the  just  judgment  of 
Grod,  who  was  thereby  presumed  to  have  decided  in  favour  of  the  truth.(^)' 

In  the  next  place,  such  homicide  as  is  committed  for  the  prevetxtion  of  any 
forcible  and  atrocious  crime  is  justifiable  by  the  law  of  nature  ;(r)  and  also  by 
the  law  of  England,  as  it  stood  so  early  as  the  time  of  Bracton,(«)  and  as  it  is 
since  declared  \n  statute  24  Hen.  YIII.  c.  5.'  If  any  person  attempts  a  robbery 
or  murder  of  another,  or  attempts  to  break  open  a  house,  in  the  night-time^ 
(which  extends  also  to  an  attempt  to  bum  it,XO  ^^^  ^hvM  be  killed  in  such  at- 
tempt, the  slayer  shall  be  acquitted  and  discnarged.  This  reaches  not  to  any 
crime  unaccompanied  with  force,  as  picking  of  pockets,  or  to  the  breaking  open 
of  any  house  in  the  daytime^  unless  it  carries  with  it  the  attempt  of  robbery 
also.  So  the  Jewish  law,  which  punished  no  theft  with  death,  makes  homicide 
only  justifiable  in   case  of  nocturnal  house-breaking:    if  a  thief  be  found 

*I8I1  ^''^^^^^g  ^P'  ^"^  ^^  ^^  **  smitten  that  ""he  die,  no  blood  shall  be  shed 
^  for  him;  but  if  the  sun  be  risen  upon  him,  there  shall  blood  be  shed  foi 
him ;  for  he  should  have  made  full  restitution  *\u)  At  Athens,  if  any  theft  was 
committed  by  night,  it  was  lawful  to  kill  the  criminal  if  taken  in  the  fact  \(w) 
and  by  the  Koman  law  of  the  twelve  tables,  a  thief  might  be  slain  by  night 
with  impunity;  or  even  by  day,  if  he  armed  himself  with  any  dangerous  wea- 
pon :{x)  which  amounts  to  nearly  the  same  as  is  permitted  by  our  own  consti- 
tutions. 

The  Eoman  law  also  justifies  homicide  when  committed  in  defence  of  the 
chastity  either  of  one's  self  or  relations  ;(v)  and  so  also,  according  to  Selden,(2} 
stood  the  law  in  the  Jewish  republic.  The  English  law  likewise  justifies  a 
woman  killing  one  who  attempts  to  ravish  her  :(a)  and  so  too  the  husband  or 
father  may  justify  killing  a  man  who  attempts  a  rape  upon  his  wife  or  daugh- 
ter; but  not  if  he  takes  them  in  adultery  oy  consent,  for  the  one  is  forcible 
and  felonious,  but  not  the  other.(6)  And  I  make  no  doubt  but  the  forcibly 
attempting  a  crime  of  a  still  more  detestable  nature  may  be  equally  resisted 
by  the  death  of  the  unnatural  .aggressor.  For  the  one  uniform  principle  that 
runs  through  our  own  and  all  other  laws  seems  to  be  this, — that  where  a  crime, 

(ff)  1  Hawk.  p.  a  71.  (•)  dc.  prv  IftTone,  8.    i*/.  0,2,4. 

(n  VnS,  L.  of  N.  L  S;  C.  &•  (v)  **  Divut  Hadrianwt  raenptU  mm  am  dtqmtm  ribi  Ml 

^•SFol.166.  mUinftrmtemooeidadimUUndwii.'*    F/.4&,%,1, 


(O  1  Hal.  R  a  488.  (•)  Ik  lyib.  Uebrmor.  f.  4,  o.  8. 

(•)  Szod.  zxli.  2.  (•)  Bac  Klem.  64.    1  Ha       ~ 

(•)Pott.Antiq.b.LG.24.  (>)  1  HaL  P.  C.  486, 480. 


» 21  Edw.  I.  stot.  2  is  repealed,  by  7  &  8  Geo.  IV.  c.  27,  and  3  &  4  W.  and  M.  c.  10,  by  16 
(Jeo.  III.  c.  30, — ^which  latter  is  also  repealed,  by  7  &  8  Geo.  IV.  c.  27. — Chittt. 

'  If  a  person  commits  felony,  and  flies,  or  resists  those  who  attempt  to  apprehend  him, 
or  is  indicted  of  felony,  and  flies,  or  is  arrested  by  wari'ant  or  process  of  law,  and  escapea^ 
or  is  being  conveyed  to  prison,  and  escapes, — in  any  of  these  cases,  if  he  cannot  be  taken 
alive,  and  is  killed  in  the  act  of  resistance,  the  homicide  is  justifiable.  1  Hale,  P.  0. 489. 
1  East,  P.  C.  298.  So  if  an  officer  has  a  warrant  against  A.,  by  name,  for  felony,  or  if 
A.  is  indicted  of  felony,  or  if  the  hue  and  cry  is  levied  asainst  him,  by  nams,  in  any  of 
these  cases  if  A.,  though  innocent,  flies  or  resists,  and  is  killed  by  the  officer  or  any  other 
person  aiding  him  during  flight  or  resistance,  the  person  so  killing  him  is  indemnified. 
Fost.  318.  1  East,  P.  (5.  300.  And  the  officer,  it  seems,  would  be  equally  indemnified 
though  he  had  no  warrant,  if  he  acted  on  a  charge  of  felony,  and  on  reasonable  sua- 
picion,  even  though  it  should  appear  in  the  result  that  no  felony  had  been  committed. 
Bunuel  vs.  Payne,  Doug.  359.    Guppy  tw.  Brittlebank,  5  Price,  525. — Chitty. 

*  The  trial  by  battle  is  abolished,  by  59  Geo.  III.  c.  46.  See  further  upon  that  sul^ect, 
post.  346. — CniTTY. 

*  Repealed,  by  9  Geo.  IV.  c.  31,  sect.  10  of  which  enacts  that  no  punishment  or  for* 
future  shiJl  be  incurred  by  any  person  who  shall  kill  finother  by  misfortune,  or  in  hit 
mrn  defence,  or  in  any  other  manner,  without  felony. — Chitty. 
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in  itself  capital,  is  endeavoured  to  be  committed  by  force,  it  is  lawful  to  repel 
that  force  by  the  death  of  the  party  attempting.  But  we  must  not  carry  tnifl 
doctnne  to  the  same  visionary  length  that  Mr.  Locke  does,  who  hold8(c)  '*  that 
all  manner  of  force  without  right  upon  a  man's  person  puts  him  in  a  state  of 
war  with  the  ag^essor;  and,  of  consequence,  that,  being  in  such  state  of  war, 
he  may  Lawfully  kill  him  that  puts  him  under  this  unnatural  restraint."  How- 
«*ver  just  this  conclusion  may  be  in  a  state  of  uncivilized  nature,  yet  the  law  of 
England,  like  that  of  every  other  *well-regulated  community,  is  too  r^igo 
tender  of  the  public  peace,  too  carefhl  of  the  lives  of  the  subjects,  to  ^ 
adopt  so  contentious  a  system  -,  nor  will  suffer  with  impunity  any  crime  to  be 
prevented  by  death,  unless  the  same,  if  committed,  would  also  be  punish^  by 
death. 

In  these  instances  of  justifiable  homicide,  it  may  be  observed  that  the  slayer 
\B  in  no  kind  of  fault  whatsoever,  not  even  in  the  minutest  degree;  and  is 
therefore  to  be  totally  acquitted  and  discharged,  with  commendation  rather 
than  blame.  But  that  is  not  quite  the  case  in  excusable  homicide,  the  very 
name  whereof  imports  some  fault,  some  error  or  omission ;  so  trivial,  low- 
ever,  that  the  law  excuses  it  from  the  guilt  of  felony,  though  in  strictness  ii 
judges  it  deserving  of  some  little  degree  of  punishment. 

II.  Excusable  homicide  is  of  two  sorts ;  either  per  infortunium,  by  misadven- 
ture; or  se  defendendOy  upon  a  principle  of  self-preservation.  We  will  first  see 
wherein  these  two  species  of  homicide  are  distinct,  and  then  wherein  they  agree. 

1.  Homicide  per  infortunium  or  misadventure  is  where  a  man,  doing  a  lawfui 
act  without  any  intention  of  hart,  unfortunately  kills  another:  as  where  a  man 
IS  at  work  with  a  hatchet,  and  the  head  thereof  flies  off  and  kills  a  stander-by ; 
or  where  a  person  qualified  to  keep  a  gun  is  shooting  at  a  mark  and  undesign- 
edly kills  a  man:(^)  for  the  act  is  lawful,  and  the  effect  is  merely  accidental.' 
So  where  a  parent  is  moderately  correcting  his  child,  a  master  his  apprentice  or 
scholar,  or  an  officer  punishing  a  criminal,  and  happens  to  occasion  his  death, 
it  is  only  misadventure;  for  the  act  of  correction  is  lawful;  but  if  he  exceeds 
the  bounds  of  moderation,  either  in  the  manner,  the  instrument,  or  the  quantity 
of  punishment,  and  death  ensues,  it  is  manslaughter  at  least,  and  in  some  cases 
(according  to  the  circumstances)  murder ;(c)  for  the  act  of  immoderate  correc- 
tion is  unlawful.  *Thus,  by  an  edict  of  the  emperor  Constantine,(/)  r*iQo 
when  the  rigour  of  the  Koman  law  with  regard  to  slaves  began  to  relax  *■ 
and  soften,  a  master  was  allowed  to  chastise  his  slave  with  rods  and  imprison- 
ment, and  if  death  accidentally  ensued,  he  was  guilty  of  no  crime;  but  if  he 
struck  him  with  a  club  or  a  stone,  and  thereby  occasioned  his  death,  or  if  in 
any  other  yet  grosser  manner,  *^  immoderate  suo  jure  utatur,  tunc  reus  homicidii 
sitJ' 

But  to  proceed :  A  tilt  or  tournament,  the  martial  diversion  of  our  ancestors, 
was  however  an  unlawful  act :  and  so  are  boxing  and  sword-playing,  the  succeed- 
ing amusement  of  their  posterity;  and  therefore  if  a  knight  in  the  former  case, 
or  a  gladiator  in  the  latter,  be  killed,  such  killing  is  felony  or  manslaughter. 
But  if  the  king  command  or  permit  such  diversion,  it  is  said  to  be  only  misad- 
venture; for  then  the  act  is  lawful. (^)  In  the  like  manner  as,  by  the  laws  both 
of  Athens  and  Borne,  he  who  killed  another  in  the  pancratium,  or  public  games 
authorized  or  permitted  by  the  state,  was  not  held  to  be  guilty  of  homicide.(A) 

(•)  E08.  on  GoTt.  p.  2, 0. 6.  (f)  OmL  1. 9, 1 14. 

(^  1  Hawk.  P.  C.  78, 74.  (#)  1  Hal.  P.  C.  478.    1  Hawk.  P.  C.  74. 

(•)1  Hal.  P.  0.473,474.  i^)Fla,to,dULL.lib.7.    F/.0,2,7. 

'  If  a  person  driving  a  carriage  happen  to  kill  another,  if  he  saw  or  had  timely  notice 
of  the  mischief  likely  to  ensue,  and  yet  wilfully  drove  on,  it  will  be  murder;  if  he  nughi 
have  seen  the  danger,  but  did  not  look  before  him,  it  will  be  manslaughter;  but  if  the 
accident  happened  in  such  a  manner  that  no  want  of  due  care  could  be  imputed  to  the 
driver,  it  will  be  accidental  death  and  excusable  homicide.  1  East,  P.  C  263.  Where, 
on  a  false  alarm  of  thieves,  the  master  of  the  house  killed  one  of  the  family  by  mistake, 
who  had  concealed  himself  in  a  closet,  this  was  holden  homicide  by  misfortune.  Gro. 
Gbj*.  538.  Where  an  unqualified  person  by  accident  shoots  another  in  sporting,  it  ia  no 
greater  offence  than  in  a  qualified  person.    1  East,  P.  C.  260,  269.— Chittt. 
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Likewise  to  whip  another's  horse  whereby  he  runs  over  a  oaild  and  kills  him^ 
is  held  to  be  accidental  in  the  rider,  for  he  had  done  nothing  unlawful;  but  man- 
slaughter in  the  person  who  whipped  him,  for  the  act  was  a  trespass,  and  at 
best  a  piece  of  idleness  of  inevitablj  dangerous  eonsequence.(t)'  And  in  general 
if  death  ensues  in  consequence  of  an  idle,  dangerous,  and  unlawful  sport,  as 
shooting  or  casting  stones  in  a  town,  or  the  barbarous  diversion  of  cock-throw- 
ing, in  these  and  similar  cases  the  slayer  is  guilty  of  manslaughter,  and  not 
misadventure  only,  for  these  are  unlawful  acts.(A:) 

2.  Homicide  in  self-defence  or  ee  defendendo,  upon  a  sudden  affiray,  is  also  ex- 
cusable, rather  than  justifiable,  by  the  English  law.  This  species  of  self-de- 
fence must  be  distinguished  from  that  just  now  mentioned  as  calculated  to 
^-iQA-t  ^hinder  the  perpetration  of  a  capita]  crime;  which  is  not  only  a  matter 
^  of  excuse  but  of  justification.  But  the  self-defence  which  we  are  now 
speaking  of  is  that  whereby  a  man  may  protect  himself  from  an  assault  or  the 
like,  in  the  course  of  a  sudaen  broil  or  quarrel,  by  killing  him  who  assaults  him. 
And  this  is  what  the  law  expresses  by  the  word  chance-medley ,  or  (as  some  rather 
choose  to  write  it)  chaud-medley,  the  former  of  which  in  its  etymology  signifies 
ft  casual  9&Skjf  the  latter  an  affray  in  the  heat  of  blood  or  passion ;  both  of  them 
of  pretty  much  the  same  import :  but  the  former  is  in  common  speech  too  often 
erroneously  applied  to  any  manner  of  homicide  or  misadventure;  whereas  it 
appears,  by  the  statute  24  Hen.  YIII.  c.  5,  and  our  antient  books,(^  that  it  is 
properly  applied  to  such  killing  as  happens  in  self-defence  upon  a  sudden  ren- 
counter, (m)  This  right  of  natural  defence  does  not  imply  a  right  of  attacking : 
for,  insteaa  of  attacking  one  another  for  injuries  past  or  impending,  men  need 
only  have  recourse  to  vie  proper  tribunals  of  justice.  They  cannot  therefore 
legally  exercise  this  right  of  preventive  defence  but  in  sudden  and  violent  cases, 
when  certain  and  immediate  suffering  would  be  the  consequence  of  waiting  foi 
the  assistance  of  the  law.  Wherefore,  to  excuse  homicide  by  the  plea  of  self- 
defence,  it  must  appear  that  the  slayer  had  no  other  possible  (or  at  least  proba- 
ble) means  of  escaping  from  his  assailant.^ 

It  is  frequently  difficult  to  distinguish  this  species  of  homicide  (upon  chance- 

(i)  1  Hswk.  P.  C.  78.  (I)  SteundU  P.  a  10. 

(*)IUd.74.    1  Hal.  P.  a  472.    r<»t.a81.  (•)  8  Inst.  66,  67.    Foat  276»  27«l 

*  Whenever  death  is  the*  consequence  of  idle,  dangerous,  and  unlawful  sports,  or  of 
heedless,  wanton,  and  indiscreet  acts,  without  a  felonious  intent,  the  party  causing  the 
death  is  guilty  of  manslaughter.  As  if  a  man  rides  an  unruly  horse  among  a  crowd  of 
people,  (1  East,  P.  C.  231 ;)  or  throws  a  stone  or  shoote  an  arrow  over  a  wall  into  a  public 
and  frequented  street,  (1  Hale  P.  C.  475 ;)  or  discharges  his  pistols  in  a  public  street  upon 
alighting  from  his  carriage,  f  1  Stra.  481 ;)  or  throws  a  stone  at  a  horse  which  strikes  a  man» 
(1  Hale,  P.  C.  39:)  in  any  or  these  cases,  though  the  party  may  be  perfectly  innocent  of 
any  mischievous  intent,  still,  if  death  ensues,  he  is  guilty  of  manslaughter.  So,  if  the 
owner  suffers  to  be  at  large  any  animal  which  he  knows  to  be  vicious  and  mischievous, 
and  it  kills  a  man,  it  has  been  thought  by  some  that  he  may  be  indicted  for  manslaughter; 
but  it  is  well  agreed  that  he  is  guilty  of  a  high  misdemeanour,  (2  Hawk.  P.  C.  c.  13,  {  8 ;) 
and,  in  a  very  recent  case  of  that  kmd,  Best^  C,  </.,  laid  it  down  as  law  "that  if  a  person 
thinks  proper  to  keep  an  animal  of  this  description,  [a  bull,]  knowing  its  vicious  nature, 
and  another  person  is  killed  by  it,  it  will  be  manslaughter  in  the  owner,  if  nothing  more : 
at  all  events,  it  will  be  an  aggravaied  species  of  manslaughter.''  Blackman  m.  Simmons,  3 
C.  &  P.  140.  If  workmen,  in  the  ordinary  course  of  their  business,  throw  rubbish  from 
a  houBC  in  a  direction  in  which  persons  are  likely  to  pass,  and  any  one  passing  is  killed, 
this  is  manslaughter.  1  East,  P.  C.  262.  Killing  a  person  in  a  prize-fight  is  manslaughter, 
Ward^s  e<ue,  1  East,  P.  C.  270.  As  to  what  are  lawful  sports,  see  PulUm,  title  Biot. — 
Chittt. 

^  The  general  principle  seems  to  be  this : — If  a  man  is  attacked  in  such  a  manner  that 
there  is  no  poesioility  of  his  escaping  without  killing  his  assailanf,  he  is  justified  in  doing 
•o,  after  having  done  his  utmost  to  retreat.  Post.  278.  Kel.  128.  But  no  assault,  how- 
ever violent,  will  justify  killing  the  assailant  under  the  plea  of  necessity  unless  there  is 
a  clear  manifestation  of  a  felonious  intent.  1  East,  P.  C.  277.  1  Russell,  551.  And  an 
officer  who  kills  one  who  resists  him  in  the  execution  of  his  office,  and  even  a  private 
person  that  kills  one  wh<5  feloniously  assaults  him  in  the  hi^way,  may  justiiy  the  fact 
without  retreating  at  all.  1  H^iwk.  P.  0.  c.  29,  s.  16.  1  Hale,  P.  C.  41.  3  Inst.  56.  Crom 
28.  a. — Chittt. 
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medley  in  nelf-defence)  from  that  of  manslaughter,  in  the  proper  legal  sensu  ot 
the  word.(n)  But  the  t^ue  criterion  between  them  seems  to  be  this:  when  both 
parties  are  actually  combating  at  the  time  when  the  mortal  stroke  is  given^  the 
slayer  is  then  guilty  of  manslaughter:  but  if  the  slayer  has  not  begun  the  4ght^ 
or  (having  begun)  endeavours  to  decline  any  further  struggle,  and  afterwards, 
bein^  closely  pressed  by  his  antagonist,  kills  him  to  avoid  his  own  destruction, 
this  IS  homicide  excusable  by  self-defence. (o)  For  which  reason  the  law  requires 
that  the  person  who  kills  another  in  his  own  defence  ^should  have  re-  rAioR 
treated  as  far  as  he  conveniently  or  safely  can,  to  avoid  the  violence  of  ^ 
the  assault,  before  he  turns  upon  his  assailant;  and  that  not  factitiously,  or  in 
order  to  watch  his  opportunity,  but  from  a  real  tenderness  of  shedding  his  bro- 
ther's blood.  And  though  it  may  be  cowardice,  in  time  of  war  between  two  inde- 
Eendent  nations,  to  flee  from  an  enemy,  yet  between  two  fellow-subjects  the 
tw  countenances  no  such  point  of  honour,  because  the  king  and  his  courts  are 
the  vindices  injuriarumy  and  will  ^ive  to  the  party  wronged  all  the  satisfaction 
he  deserves.(|>)  In  this  the  civil  law  also  agrees  with  ours,  or  perhaps  goes 
rather  further :  ^^qui  cum  aliter  tueri  se  non  passufU,  damni  culpam  dederint,  innoxii 
sunt  "(a)  The  party  assaulted  must  therefore  flee  as  far  as  he  conveniently  can, 
either  hy  reason  of  some  wall,  ditch,  or  other  impediment,  or  as  far  as  the  flerca- 
noss  of  the  assault  will  permit  him,(r)  for  it  may  be  so  flerce  as  not  to  allow  him 
to  yield  a  step  without  manifest  danger  of  his  life  or  enormous  bodily  harm,  and 
then  in  his  defence  he  may  kill  hie  assailant  instantly.  And  this  is  the  doctrine 
of  universal  justice(s)  as  well  as  of  the  municipal  law. 

And  as  the  manner  of  the  defence,  so  is  also  the  time  to  be  considered ;  for,  if 
the  person  assaulted  does  not  fall  upon  the  aggressor  till  the  affray  is  over,  or 
when  he  is  running  away,  this  is  revenge,  and  not  defence.  Neither,  under  the 
colour  of  self-defence,  will  the  law  permit  a  man  to  screen  himself  from  the  guilt 
of  deliberate  murder;  for  if  two  persons,  A.  and  B.,  agree  to  flght  a  duel,  and  A. 
^ves  the  first  onset,  and  B.  retreats  as  far  as  he  safely  can  and  then  kills  A.,  this 
IS  murder,  because  of  the  previous  malice  and  concerted  design. (Q  But  if  A., 
upon  a  sudden  quarrel,  assaults  B.  first,  and  upon  B.'s  returning  the  assault  A. 
really  and  bona  fide  flees,  and,  being  driven  to  the  wall,  turns  again  upon  B.  and 
kills  him,  this  may  be  se  defendendo  according  to  some  of  our  writer8,(u)  r  ^cigg 
^though  other8(i(7)  have  thought  this  opinion  too  favourable,  inasmuch  ^ 
as  the  necessity  to  which  he  is  at  last  reduced  originally  arose  from  his  own 
fault.  Under  this  excuse  of  self-defence  the  principal  civil  and  natural  relations 
are  comprehended :  therefore  master  and  servant,  par.ent  and  child,  husband  and 
wife,  killing  an  assailant  in  the  necessary  defence  of  each  other  respectively,  are 
excused;  the  act  of  the  relation  assisting  being  construed  the  same  as  the  act  of 
the  party  himself  (x^ 

There  is  one  species  of  homicide  se  defendendo  where  the  party  slain  is  equallj^ 
innocent  as  he  wno  occasions  his  death ;  and  yet  this  homicide  is  also  excusable; 
from  the  gi'eat  universal  principle  of  self-preservation  which  prompts  every  man 
to  savo  his  own  life  preferably  to  that  of  another,  where  one  of  them  must  inevi- 
tably perish.  As,  among  others,  in  that  case  mentioned  by  lord  Baeon,(^)  where 
two  persons,  being  shipwrecked,  and  getting  on  the  same  plank,  but  finding  it 
not  aole  to  save  them  both,  one  of  th'em  thrusts  the  other  from  it,  whereby  he 
is  drowned.  He  who  thus  preserves  his  own  life  at  the  expense  of  another 
man's  is  excusable  through  unavoidable  necessity  and  the  principle  of  self-de- 
fence, since  their  both  remaining  on  the  same  weak  plank  is  a  mutual  though 
innocent  attempt  upon  and  an  endangering  of  each  other's  life. 

Let  us  next  take  a  view  of  those  circumstances  wherein  these  two  species  of 
homicide  by  misadventure  and  self-defence  agree;  and  those  are  in  their  blama 
and  punishment.  For  the  law  sets  so  high  a  value  upon  the  life  of  a  man  that 
It  always  intends  some  misbehaviour  in  the  person  who  takes  it  away,  unlesa 

(•)  3  TDCt  66.  (<)  1  Hal.  P.  0. 479. 

(«V  Fort.  277.  (•)  Ibid.  428. 

IP)  1  Hal.  P.  C.  481, 488.  (»)  1  Hawk.  P.  C.  76. 


(f )  Ff.  9,  2,  45.  (•)  1  Hal.  P.  C.  448. 

Ml  Hal.  P.O.  488. 
(•)  Puff.  b.  IL  0.  6, 1 18. 


1  Hal.  P.  G.  488.  (v)  Elsm.  o.  6.   See  also  1  Hawk.  P.a  78. 
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lij  the  command  or  express  permission  of  the  law.  In  the  ease  of  misadven- 
ture it  presumes  negligence,  or  at  least  a  want  of  safficient  caution,  in  him  who 
was  BO  unfortunate  as  to  commit  it,  who  therefore  is  not  altogether  faultless.(2:) 
*\f^7 1  "^^^  ^^  ^^  ^^^  necessity  which  excuses  a  man  who  *kills  another  se  de^ 
^  fendendo,  lord  Bacon  (a)  entitles  it  necessitas  culpaJbilU,  and  thereby  dis- 
tinguishes it  from  the  former  necessity  of  killing  a  thief  or  a  malefactor.  For 
the  law  intends  that  the  quarrel  or  assault  arose  from  some  unknown  wrong,  or 
some  provocation  either  in  word  or  deed ;  and  since,  in  quarrels,  both  parties 
may  be,  and  usually  are,  in  some  fault,  and  it  scarce  can  be  tried  who  was  origi- 
nally in  the  wrong,  the  law  will  not  hold  the  survivor  entirely  guiltless.  But 
it  is  clear,  in  the  other  case,  that  where  I  kill  a  thief  that  breaks  into  my  house, 
the  original  default  can  never  be  upon  my  side.  The  law,  besides,  may  have  a 
further  view:  to  make  the  crime  of  homicide  more  odious,  and  to  caution  men 
how  they  venture  to  kill  another  upon  their  own  private  judgment,  by  ordain- 
ing that  he  who  slays  his  neighbour,  without  an  express  warrant  from  the  law 
so  to  do,  shall  in  no  case  be  absolutely  free  from  guilt. 

Nor  is  the  law  of  England  singular  in  this  respect.  Even  the  slaughter  of 
enemies  required  a  solemn  purgation  among  the  «!  ews ;  which  implies  that  the 
death  of  a  man,  however  it  happens,  will  leave  some  stain  behind  it.  And  the 
Mosaical  law(6)  appointed  certain  cities  of  refuge  for  him  '^  who  killed  his  neigh- 
bour unawares ;  as,  if  a  man  goeth  into  the  wood  with  his  neighbour  to  hew 
wood,  and  his  hand  fetcheth  a  stroke  with  the  axe  to  cut  down  a  tree,  and  the 
head  slippeth  from  the  helve  and  lighteth  upon  his  neighbour  that  he  die,  he 
shall  flee  unto  one  of  these  cities  and  live."  But  it  seems  he  was  not  held 
wholly  blameless  any  more  than  in  the  English  law,  since  the  avenger  of  blood 
might  slay  him  before  he  reached  his  asylum,  or  if  he  afterwards  stirred  out  of 
it  till  the  death  of  the  high-priest.  In  the  imperial  law,  likewise,(c^  casual 
homicide  was  excused  by  the  indulgence  of  the  emperor,  signed  with  nis  own 
sign-manual,  **  annotatione  principis  ;**  otherwise  the  death  of  a  man,  however 
committed,  was  in  some  degree  punishable.  Among  the  Greeks,((f)  homicide 
*188 1  ^y  misfortune  was  expiated  by  voluntary  "'banishment  for  a  year.(c)  In 
^  Saxony  a  fine  is  paid  to  the  kindred  of  the  slain;  which  also,  among 
the  Western  Goths,  was  little  inferior  to  that  of  voluntary  homicide :(/)  and  in 
France(^)  no,  person  is  ever  absolved,  in  cases  of  this  nature,  without  a  largess 
to  the  poor,  and  the  charge  of  certain  masses  for  the  soul  of  the  party  killed. 

The  penalty  inflicted  by  our  laws  is  said  by  Sir  Edward  Coke  to  have  been 
antiently  no  less  than  death  ;(A)  which,  however,  is  with  reason  denied  by  later 
and  more  accurate  writers. (t)  It  seems  rather  to  have  consisted  in  a  forfeiture, 
some  say  of  all  the  goods  and  chattels,  others  of  only  part  of  them,  by  way  of 
fine  or  voeregild  :(Ji)  which  was  probably  disposed  of,  as  in  France,  in  pio$  usiis, 
according  to  the  humane  superstition  of  the  times,  for  the  benefit  of  his  soul 
who  was  thus  suddenly  sent  to  his  account  with  all  his  imperfections  on  his 
head.  But  that  reason  having  long  ceased,  and  the  penalty  (especially  if  a 
total  forfeiture)  growing  more  severe  than  was  intended  in  proportion  as  per- 
sonal property  has  become  more  considerable,  the  delinquent  has  now,  and  has 
had  as  early  as  our  records  will  reach, (Z^  a  pardon  and  writ  of  restitution  of 
his  goods  as  a  matter  of  course  and  right,  only  paying  for  suing  out  the 
Bame.(m)  And,  indeed,  to  prevent  this  expense,  in  cases  where  the  death  has 
notoriously  happened  by  misadventure  or  in  self-defence,  the  judges  w.U  usually 
permit  (if  not  direct)  a  general  verdict  of  acquittal.(n) 

III.  Felonious  homicide  is  an  act  of  a  very  different  nature  fVom  the  former, 
being  the  killing  of  a  human  creature,  of  any  age  or  sex,  without  justification 
or  excuse.     This  may  be  done  either  by  killing  one's  self,  or  another  man. 

(■)  1  Hawk.  P.  C.  72.  (•)  Elem.  c.  5.  (f)  Stlernh.  dt  jure  Ooth.  I.  8,  e.  i. 

(•)  Nnmb.  xxxr,  mod  Dent.  zix.  (')  De  Morney ,  on  Uw  OlgMt. 

(•)  Ojd.  9,  !«,  5.  (*)  2  In«t.  148,  316. 

U)  Plato,  de  Leg.  Ub.  0.  Q  1  Hal.  P.  C.  426.   1  Hawk.  P.  a  76.  Vort.  28^  As. 

'•1  To  this  expiation  by  tmniahment  the  ipiiit  of  Patroclos  (*)  Foat  287. 

In  Homer  may  he  thoueht  to  allude  when  he  reminda  (>)  Ibid.  2^3. 

Aehttlea,  In  the  twenty-third  Iliad,  that  when  a  child  ht  (•)2  Hawk.  P.  C.  SSL 
tofleehinro 
rioi 
456 


obliged  to  flee  hin  country  for  coaually  killing  hia  play  (»)  IToet.  288. 
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*8elf-mnrder,  the  pretended  heroism,  bnt  real  cowardice,  of  the  rjn-ioQ 
Stoic  philosophers,  who  destroyed  themselves  to  avoid  those  ills  which  ^ 
they  had  not  the  fortitude  to  endure,  though  the  attempting  it  seems  to  be 
countenanced  by  the  civil  law,(o)  yet  was  punished  by  the  Athenian  law  with 
cutting  off  the  hand  which  committed  the  desperate  deed.(^)  And  also  the 
law  of  Englana  iviseiy  and  religiously  considers  that  no  man  hath  a  power  to 
destroy  life  but  by  commission  from  God,  the  author  of  it:  and^  as  the  suicide 
is  guilty  of  a  double  offence ;  one  spiritual,  in  invading  the  prerogative  of  the 
Almighty  and  rushing  into  his  immediate  presence  uncalled  for ;  the  other  tem- 
poral, against  the  kin^,  who  hath  an  interest  in  the  preservation  of  all  bis 
subjects ;  the  law  has  therefore  ranked  this  among  the  highest  crimes,  making 
it  a  peculiar  species  of  felony,  a  felony  committed  on  one's  self.  And  this 
admits  of  accessories  before  the  fact,  as  well  as  other  felonies;  for  if  one 
persuades  another  to  kill  himself,  and  he  does  so,  the  adviser  is  guilty  of  mur- 
aer.(9)  A  felo  de  se,  therefore,  is  he  that  deliberately  puts  an  end  to  his 
own  existence,  or  commits  any  unlawful  malicious  act,  the  consequence  of 
which  is  his  own  death :  as  if,  attempting  to  kill  another,  he  runs  upon  his 
antagonist's  sword;  or,  shooting  at  another,  the  gun  bursts  and  kills  himself  (r)' 
The  party  must  be  of  years  of  discretion  and  in  his  senses,  else  it  is  no  crime. 
But  this  excuse  ought  not  to  be  strained  to  that  length  to  which  our  coroner's 
juries  are  apt  to  carry  it,  viz.,  that  the  very  act  of  suicide  is  an  evidence  of 
msanity ;  as  if  every  man  who  acts  contrary  to  reason  had  no  reason  at  all : 
for  the  same  argument  would  prove  every  other  criminal  nan  compos j  as  v/eW  as 
the  self-murderer.  The  law  very  rationally  judges  that  every  melancholy  or 
hypochondriac  lit  does  not  deprive  a  man  of  the  capacity  of  discerning  right 
fh>m  wrong ;  which  is  necessary,  as  was  observed  in  a  former  chapter,(8)  to 
*form  a  legal  excuse.  And,  therefore,  if  a  real  lunatic  kills  himself  in  r*\Qn 
a  lucid  interval,  he  is  a/eZo  de  se^s  much  as  another  man.(0  *- 

But  now  the  question  follows, — What  punishment  can  human  laws  inflict  on 
one  who  has  withdrawn  himself  from  their  reach  ?  They  can  only  act  upon 
what  he  has  left  behind  him,  his  reputation  and  fortune ;  on  the  former  by  an 
ignominious  burial  in  the  highway,  with  a  stake  driven  through  his  body ;'  on 
the  latter  by  a  forfeiture  of  all  his  goods  and  chattels  to  the  kmg;  hoping  that 
his  care  for  either  his  own  reputation  or  the  welfare  of  his  family  would  be 
some  motive  to  restrain  him  from  so  desperate  and  wicked  an  act.  And  it  is 
observable  that  this  forfeiture  has  relation  to  the  time  of  the  act  done  in  the 
felod's  lifetime,  which  was  the  cause  of  his  death.  As  if  husband  and  wife 
be  possessed  jointly  of  a  term  of  years  in  land,  and  the  husband  drowa%  Lim 


out  fitrore,  autpudoref  nuri  maluUt  turn  animadvertatur  in 
"    /7.«,  16,6. 
(9)  Pott  Andq.  b.  L  c.  26. 


(ff)  Keflw.  186. 

(•■)  1  Hawk.  P.  a  66.   lHaLP.a418. 
r«)  See  page  '24. 
1  Hal^.  C.  412. 
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'  He  who  kills  another  upon  his  desire  or  command  is  in  the  judgment  of  the  law  &i 
much  a  murderer  as  if  he  had  done  it  merely  of  his  own  head ;  and  the  person  killed  is 
not  looked  upon  as  a  feh  de  ae^  inasmuch  as  his  assent  was  merely  void,  being  against  the 
law  of  €K>d  and  man.  1  Hawk.  P.  C.  c.  27|  s.  6.  Eeilw.  136.  Moor.  754.  And  see  Rex 
vs.  Sawyer,  1  Russell,  424.   Rex  vs,  Evans,  id.  426. — Chitty. 

'  But  now,  hy  4  Geo.  IV.  c.  52,  s.  1,  it  shall  not  be  lawful  for  any  coroner,  or  other 
officer  having  authority  to  hold  inquests,  to  issue  any  warrant  or  other  process  directins 
the  interment  of  the  remains  of  persons  against  whom  a  finding  offelo  de  se  shall  be  had 
in  any  public  highway ;  but  such  coroner  or  other  officer  shall  eive  directions  for  the 
private  interment  of  the  remains  of  such  person  felo  de  se,  without  any  stake  beins  ' 
driven  through  the  body  of  such  person,  in  the  churchyard  or  other  burial-ground  of 
the  parish  or  place  in  which  the  remains  of  such  person  might  by  the  laws  or  customs 
of  England  be  interred  if  the  verdict  of  felo  de  ae  had  not  been  found  against  such 
person,  such  interment  to  be  made  wilhin  twenty-four  hours  from  the  finding  of  the 
inquisition,  and  to  take  place  between  the  hours  of  nine  and  twelve  at  night.  Proviso, 
(s.  2,)  not  to  authorize  the  performing  of  any  of  the  rites  of  Christian  burial  on  the  inter 
ment  of  the  remains  of  any  such  person,  nor  to  alter  the  laws  or  usages  relating  to  the 
burial  of  such  person,  except  so  &r  as  relates  to  the  interment  of  such  remains  in  such 
yard  or  burial-ground  at  such  time  and  in  such  manner. — Chitty. 
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self,  the  land  shall  be  forfeited  to  the  kin^,  and  the  wife  shall  not  have  it  by 
survivorship.  For  by  the  act  of  casting  himself  into  the  water  he  forfeits  th« 
term  ;  which  gives  a  title  to  the  king  prior  to  the  wife's  title  by  survivorship, 
which  could  not  accrue  till  the  instant  of  her  husband's  deathYu)  And  though 
it  must  be  owned  that  the  letter  of  the  law  herein  borders  a  little  upon  severity, 
yet  it  is  some  alleviation  that  the  power  of  mitigation  is  left  in  the  breast  of 
the  sovereign,  who  upon  this,  as  on  all  other  occasions,  is  reminded  by  the  oath 
of  his  office  to  execute  judgment  in  mercy.'' 

The  other  species  of  criminal  homicide  is  that  of  killing  another  man.  Bat 
in  this  there  are  also  degrees  of  guilt  which  divide  the  offence  into  mandaughter 
and  murder,  the  difference  between  which  may  be  partly  collected  from  what 
has  been  incidentally  mentioned  in  the  preceding  articles,  and  principally  con- 
sists in  this, — ^that  manslaughter,  when  voluntary,  arises  from  the  sudden  heat 
of  the  passions,  murdei-  from  the  wickedness  of  the  heart, 
i^-ig^i  *^'  Manslaughter  is  therefore  thus  defined  :(y)  the  unlawful  killing  of 
^  another  without  malice,  either  express  or  implied ;  which  may  be  either 
voluntarily,  upon  a  sudden  heat,  or  involuntarily,  but  in  the  commission  of  some 
unlawful  act.  These  were  called,  in  the  Gothic  constitutions,  ^^homicidia  vuU 
garia ;  quce  aut  cctsUf  aut  etiam  sponte  committuntur,  sed  in  siibitaneo  quodam  ira- 
cundias  calore  et  impetu.*\w)  And  hence  it  follows  that  in  manslaughter  there 
can  be  no  accessories  before  the  fact,  because  it  must  be  done  without  premedi- 
tation. 

As  to  the  first,  or  voluntary  branch :  if,  upon  a  sudden  quarrel,  two  persons 
fight,  and  one  of  them  kills  the  other,  this  is  manslaughter;  and  so  it  is  if  they, 
upon  such  an  occasion,  eo  out  and  fight  in  a  field,  for  this  is  one  continued  aci 
of  passion,  (j;)  and  the  Taw  pays  that  regard  to  human  frailty  as  not  to  put  a 
hasty  and  a  deliberate  act  upon  the  same  footing  with  regard  to  guilt.  So,  also, 
if  a  man  be  greatly  provoked,  as  by  pulling  his  nose,  or  other  great  indignity, 
and  immediately  kills  the  aggressor,  though  this  is  not  excusable  se  defendendOf 
since  there  is  no  absolute  necessity  for  doing  it  to  preserve  himself,  yet  neither 
is  it  murder,  for  there  is  no  previous  malice,  but  it  is  manslaughter.(y^  But  in 
this  and  in  every  other  case  of  homicide  upon  provocation,  if  there  oe  a  suffi- 
cient cooling-time  for  passion  to  subside  and  reason  to  interpose,  and  the  person 
BO  provoked  afterwards  kills  the  other,  this  is  deliberate  revenge  and  not  heat 
of  blood,  and  accordingly  amounts  to  murder.('^)  So,  if  a  man  takes  another  in 
the  act  of  adultery  with  his  wife  and  kills  him  directly  upon  the  spot,  though 
this  was  allowed  by  the  laws  of  Solon,(a^  as  likewise  by  the  Eoman  civil  law, 
(if  the  adulterer  was  found  in  the  husbanas  own  house,)(6)  and  also  among  the 

(•)  Finch,  L.  218.  (V)  Kelyng.  186. 

(•)  1  HaL  P.  0. 466.  (•)  Foet.  »6. 

(»)  Stiernh.  dt  jure  Ooth,  Z.  8,  &  4.  (•)  PluUtrch,  in  viL  SoUm. 

(•)  1  Hawk.  P.  0. 82.  (*)  Ff.  48,  6,  24. 

**  As  to  whcU  a  /elo  de  se  shall  forfeit,  it  seems  clear  that  he  shall  forfeit  all  chattels  real 
or  personal  which  he  has  in  his  own  ri^ht ;  and  also  all  chattels  real  whereof  he  is  poe- 
sessed,  either  jointly  with  his  wife,  or  in  her  right ;  and  also  all  bonds  and  other  per- 
sonal things  in  action  belonging  solely  to  himself;  and  also  all  personal  things  in  action, 
and,  as  some  say,  entire  chattels  in  possession,  to  which  he  was  entitled  jointly  with  an- 
other, or  any  account,  except  that  of  merchandise.  But  it  is  said  that  he  shall  forfeit 
a  moiety  only  of  such  joint  chattels  as  may  be  severed,  and  nothing  at  all  of  what  he  was 
possessed  of  as  executor  or  administrator.  1  Hawk.  P.  C.  c.  27,  s.  7.  The  blood  of  a 
felo  de  9eSs  not  corrupted,  nor  his  lands  of  inheritance  forfeited,  nor  his  wife  barred  of 
her  dower.  1  Hawk.  P.  C.  c.  27,  s.  8.  Plowd.  261,  b.,  262,  a.  1  Hale,  P.  C.  413.  The 
will  of  a  felo  de  ee  therefore  becomes  void  as  to  his  personal  property,  but  not  as  to  his 
real  estate.  Plowd.  261.  No  part  of  the  persona]  estate  of  a  felo  de  ee  vests  in  the  king 
betore  the  self-murder  is  found  by  some  inquisition,  and  consequently  the  forfeiture 
thereof  is  saved  by  a  pardon  of  the  offence  before  such  finding.  5  Co.  Rep.  110,  b.  3  Inat. 
54.  1  Saund.  362.  1  Sid.  150,  162.  But  if  there  be  no  such  pardon,  the  whole  is  for- 
feited immediately  after  such  inquisition,  from  the  time  of  the  act  done  by  which  the 
death  was  caused,  and  all  intermediate  alienations  and  titles  are  avoided.  Plowd.  260. 
1  Hale,  P.  C.  29.  5  Co.  Kep.  110.  Finch,  L.  216.  See  also,  upon  this  subject.  Lamb^K 
M.  Taylor,  6  D.  A  R.  188,  4  B.  &  C.  138.— Chitty, 
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antient  GothSy(c)  yet  in  England  it  is  not  absolutely  ranked  inrthe  class  of  justi- 
fiable homicide,  as  in  case  of  a  forcible  rape,  '^'but  it  is  man8langhter.(^)  r^eigo 
£t  is,  however,  the  lowest  degree  of  it;  and  therefore  in  such  a  case  the  ^ 
court  directed  the  burning  in  the  hand  to  be  gently  inflicted,  because  there  coula 
not  bo  a  greater  provocation.(e)  Manslaughter,  therefore,  on  a  sudden  provoca- 
tion, differs  from  excusable  homicide  se  defendendo  in  this, — ^that  in  one  case  there 
is  an  apparent  necessity  for  self-preservation  to  kill  the  aggressor,  in  the  other 
no  neoeHsity  at  all,  being  only  a  sudden  act  of  revenge. 

The  second  branch,  or  involuntary  manslaughter,  differs  also  fi^m  homicide 
excusable  by  misadventure  in  this, — ^that  misadventure  always  happens  in  conse- 
quence of  a  lawful  act,  but  this  species  of  manslaughter  in  consequence  of  an 
unla  wi'ul  one.  As,  if  two  persons  play  at  sword  and  buckler,  unless  by  the  king's 
command,  and  one  of  them  kills  the  other,  this  is  manslaughter,  because  the  ori- 
ginal act  was  unlawful,  but  it  is  not  murder,  for  the  one  had  no  intent  to  do  the 
other  any  personal  mi8chief.(/)  So,  where  a  person  does  an  act  lawftil  in  itself, 
but  in  an  unlawful  manner,  and  without  due  caution  and  circumspection,  as 
when  a  workman  flings  down  a  stone  or  piece  of  timber  into  the  street  and  kOls 
a  man,  this  may  be  either  misadventure,  manslaughter,  or  murder,  according  to 
the  circumstances  under  which  the  ori^nal  act  was  done:  if  it  were  in  a  country 
village  where  few  passengers  are,  and  he  calls  out  to  all  people  to  have  a  care, 
it  is  misadventure  only;  but  if  it  were  in  London,  or  other  populous  town,  where 
people  are  continuallv  passing,  it  is  manslaughter,  though  bo  gives  loud  warn- 
ing,(^)  and  murder  if  he  knows  of  their  passing  and  gives  no  vv^aming  at  all,  for 
then  it  is  malice  against  all  mankind.(A)  And  in  general,  when  an  involuntaiy 
killing  happens  in  consequence  of  an  unlawful  act,  it  will  be  either  murder  or 
maDslaughter,(i)  according  to  the  nature  of  the  act  which  occasioned  it.  If  it 
be  in  prosecution  of  a  felonious  "^intent,  or  in  its  consequences  naturally  ^  ^^^qq 
tended  to  bloodshed,  it  will  be  murder;  but  if  no  more  was  intended  than  ^ 
%  mere  civil  trespass,  it  will  only  amount  to  manslaugbter.(7) 

Next,  as  to  the  punishment  of  this  degree  of  homicide :  the  crime  of  man- 
slaughter amounts  to  felon v,  but  within  toe  benefit  of  clergy;  and  the  offender 
shall  be  burned  in  the  hand  and  forfeit  all  his  goods  and  chattels." 

But  there  is  one  species  of  manslaughter  wnich  is  punished  as  murder,  the 
benefit  of  clergy  being  taken  away  from  it  by  statute,  namely,  the  offence  of 
mortally  stabbing  another,  though  done  upon  sudden  provocation.  For,  by  statute 
1  Jac.  I.  c.  8,  when  one  thrusts  or  stabs  another  not  tnen  having  a  weapon  drawn, 
or  who  hath  not  then  first  stricken  the  party  stabbing,  so  that  he  dies  thereof 
within  six  months  after,  the  offender  shall  not  have  the  benefit  of  clergy,  though 
he  did  it  not  of  malice  aforethought.  This  statute  was  made  on  account  of  the 
frequent  quarrels  and  stabbings  with  short  daggers  between  the  Scotch  and  the 
English  at  the  accession  of  James  the  First,(/r)  and  being,  therefore,  of  a  tempo- 
rary nature,  ought  to  have  expired  with  the  mischief  which  it  meant  to  remedy. 
For,  in  point  of  solid  and  substantial  justice,  it  cannot  be  said  that  the  mode  of 
killing,  whether  by  stabbing,  strangling,  or  shooting,  can  either  extenuate  or 
enhance  the  guilt,  unless  where,  as  in  the  case  of  poisoning,  it  carries  with  it  an 
internal  evidence  of  cool  and  deliberate  malice.  JBut  the  benignity  of  the  law 
hath  construed  the  statute  so  favourably  in  behalf  of  the  subject,  and  so  strictly 
when  against  him,  that  the  offence  of  stabbing  now  stands  almost  upon  the  same 

(')  Stlemh.  de  jure  Oath.  L  8»  o.  2.  is  ooeaaloned.     For,  by  ataivte  10  Geo.  II.  e.  81,  if  any 

(*)  1  Hal.  P.  0. 486.  watennaa  betweeo  Qncrmmd  and  Windsor  reeeires  into  lua 

(*)  Sir  T.  Raym.  212.  boat  or  barge  a  greater  number  of  penona  than  the  act 

.    {/)  3  Inst.  66.  allows,  and  any  paesonger  shall  then  be  drowned,  sndi 

(r)  Kee.  40.  waterman  is  gnflty  (not  of  manaUraghter,  but)  of  felony, 

f*)  3  Inst.  57.  and  shall  be  tranepoited  aa  a  Mon. 

0)  Onr  statute-law  has  serarely  anfanadTerted  on  one        (J)  Foster,  258.  1  Hawk.  P.  0. 84. 

species  of  criminal  negligence  whereby  the  death  of  a  man  (*)  Lord  Raym.  140. 

"  By  9  Geo.  IV.  c.  31,  s.  9,  (repealing  all  former  enactments  on  this  subject,)  every 
person  convicted  of  manslaughter  shall  be  liable,  at  the  discretion  of  the  court,  to  be 
transported  for  life,  or  for  any  term  not  less  than  seven  years,  or  to  be  imprisoned,  with 
or  without  hard  labour,  for  any  term  not  exceeding  four  years,  or  to  pay  such  fine  as 
the  court  shall  award.— Chittt. 
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footing  as  it  die  at  the  common  law.(Q  Thns,  (not  to  repeat  the  cases  before 
mentioned  of  stabbing  an  adulteress,  ac.,  which  are  barely  manslaughter,  as  at 
common  law,)  in  the  construction  of  this  statute  it  hath  been  doubted  whether, 
if  the  deceased  had  struck  at  all  before  the  mortal  blow  given,  this  does  not  take 
it  out  of  the  statute,  though  in  the  preceding  quarrel  the  stabber  had  given  the 
^1941  ^^^  blow;  and  '^'it  seems  to  oe  the  better  opinion  that  this  is  not  within 
^  the  statute.(m)  Also,  it  hath  been  resolved  that  the  killing  a  man  by 
throwing  a  hammer  or  other  blunt  weapon  is  not  within  the  statute;  and  whether 
a  shot  with  a  pistol  be  so  or  not,  it  is  doubted.(n^  But  if  the  party  slain  had  a 
cudgel  in  his  hand,  or  had  thrown  a  pot  or  bottle  or  discharged  a  pistol  at  the 
party  stabbiag,  this  is  a  sufficient  having  a  weapon  drawn  on  his  side  within 
the  words  of  the  statute.(o)" 

2.  We  are  next  to  consiaer  the  crime  of  deliberate  and  wilftil  murder;  a  crime 
at  which  human  nature  starts,  and  which  is,  I  believe,  punished  almost  nniver- 
sally  throughout  the  world  with  death.  The  words  of  the  Mosaical  law  (over 
and  above  the  general  precept  to  Noah,(|?)  that  <<  whoso  sheddeth  man's  blood, 
by  man  shall  his  blood  De  shed")  are  very  emphatical  in  prohibiting  the  pardon 
of  murderer8.(9)    '<  Moreover,  ye  shall  take  no  satisfaction  for  the  ufe  of  a  mur- 

(()  ro0t.  2W»  SOO.  (•)  1  Hawk.  P.  C  77. 

(•)  Ibid.  801.   1  Hawk.  p.  a  77.  (»)  Gen.  ix.  0. 

(»}  1  Hal.  P.  C.  470.  (ff)  Numb.  zzxr.  81, 

"  The  1  Jac.  I.  o.  8,  together  with  the  43  Geo.  III.  o.  58  (lord  EUenborough's  Act)  and 
the  1  Geo.  IV.  c.  90,  relating  to  the  same  subjecti  is  repealed,  by  9  Geo.  IV.  c.  31,  by 
Beet.  11  of  which  it  is  enacted  that  if  any  person  unlawfully  and  maliciously  shall  ad- 
minister  or  attempt  to  administer  to  any  person,  or  shall  cause  to  be  taken  by  any  person, 
any  poison  or  other  destructive  thing,  or  shall  unlawfully  and  maliciously  attempt  to 
drown,  suffocate,  or  strangle  any  person,  or  shall  unlawfully  and  maliciously  shoot  at  any 
person,  or  shall,  by  drawing  a  trigger,  or  in  any  other  manner,  attempt  to  discharge  any 
kind  of  loaded  arms  at  any  person,  or  shall  unlawfully  and  maliciously  stab,  cut,  or 
wound  any  person,  with  intent,  in  any  of  the  cases  aforesaid,  to  murder  such  person, 
everv  such  offender,  and  every  person  counselling,  aiding,  or  abetting  such  offender, 
shall  be  guilty  of  felony,  and,  being  convicted  thereof,  shall  suffer  death  as  a  felon. 
And,  by  sect.  12,  it  is  enacted  that  if  any  person  unlawfully  and  maliciously  shall  shoot  at 
any  person,  or  shall,  by  drawing  a  trigger,  or  in  any  other  manner,  attempt  to  discharge 
any  kind  of  loaded  arms  at  any  person,  or  shall  unlawfully  and  maliciously  stab,  cut,  or 
wound  any  person,  with  intent,  in  any  of  the  cases  aforesaid,  to  maim,  disfigure,  or  dis- 
able such  person,  or  to  do  some  other  grievous  bodily  harm  to  such  person,  or  with  intent 
to  resist  or  prevent  the  lawful  apprehension  or  detainer  of  the  party  so  offending,  or  of 
any  of  his  accomplices,  for  any  offence  for  which  he  or  they  may  respectively  be  liable 
by  law  to  be  apprehended  or  detained,  every  such  offender,  and  every  person  counsel- 
ling, aiding,  or  abetting  such  offender,  shall  be  guilty  of  felony,  and,  being  convicted 
thereof,  shall  suffer  death  as  a  felon :  provided  that  in  case  it  shall  appear  on  the  trial 
of  any  person  indicted  for  any  of  the  offences  above  specified  that  such  acts  of  shooting, 
or  of  attempting  to  discharge  loaded  arms,  or  of  stabbing,  cutting,  or  wounding,  as  afore- 
said, were  committed  under  such  circumstances  that  if  death  had  ensued  therefrom  the 
same  would  not  in  law  have  amounted  to  the  crime  of  murder,  in  every  such  case  the 
person  so  indicted  shall  be  acquitted  of  felony.  There  are  two  novelties  in  this  act  of 
parliament:  first,  the  provisions  in  section  11,  respecting  drowning,  suffocating,  and  Strang- 
wng;  and,  secondly,  the  introduction,  in  both  sections  11  and  12,  of  the  word  \Doand  after 
the  words  stab  and  cut.  The  latter  is  an  improvement  which  had  long  been  a  deside- 
ratum, many  indictments  under  the  former  statute  having  failed  merely  for  the  want 
of  some  such  general  term  where  the  iivjury  inflicted  did  not  fall  strictly  within  tiie  defi- 
nition either  of  a  stab  or  a  cut.  The  new  act  also  places  attempts  to  murder  and  attempts 
to  maim  under  two  distinct  clauses.  It  does  not,  however,  make  those  offences  distinct 
in  their  wijtuare :  it  follows  therefore  that  both  may  be  charged  in  the  same  indictment. 
An  indictment  under  this  statute  must  describe  with  accuracy  the  mode  in  which  the 
injury  is  inflicted ;  for  where  the  indictment  under  43  Geo.  III.  c.  58  was  for  cutting,  and 
the  evidence  was  that  the  wounds  were  inflicted  by  stabbing,  the  judges  held  the  con- 
viction wrong.  Rex  vs,  McDermot,  R.  &  R.  C.  C.  356.  It  may  be  obser/ed,  generally, 
that  where  the  ii^jury  is  inflicted  with  intent  to  prevent  a  law^l  apprehension,  it  must 
be  shown  that  the  offender  had  notice  of  the  purpose  for  which  he  was  apprehended ;  for 
otherwise,  in  case  of  death  ensuing,  the  offence  would  be  manslaughter,  and  the  prisoner 
would  be  entitled  to  the  benefit  of  the  proviso  in  section  12.  See  Rickett's  case,  1  Russ. 
599.  With  respect  to  offences  of  this  and  of  other  descriptions  committed  upon  the  high 
veas,  see  post,  268.— ^ittt. 
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derer  who  is  gnilty  of  death,  but  he  shall  surely  be  put  to  death:  for  the  land 
cannot  be  cleansed  of  the  blood  that  is  shed  therein  but  by  the  blood  of  him  that 
shed  it."  And  therefore  our  law  has  provided  one  course  of  prosecution,  (that  by 
appeal,  of  which  hereafter,)  wherein  the  king  himself  is  excluded  the  power  of 
pardoning  murder;  so  that,  were  the  kxae  of  England  so  inclined,  he  could  not 
miitate  that  Polish  monarch  mentioned  by  Puffendorf  :(r)  who  thought  proper 
to  remit  the  penalties  of  murder  to  all  the  nobility  in  an  edict  with  this  arrogant 
preamble,  ^^noSy  dimni  juris  rigarem  moderantes,  dec"  But  let  us  now  consider 
the  definition  of  this  great  offence. 

The  name  of  mur^  (as  a  crime)  was  antiently  applied  only  to  the  necret 
killing  of  another,(5)  (which  the  word  moerda  ^signifies  in  the  Teutoniv:  --^c-iQe 
language  ;)(f)  and  it  was  defined,  ^*  hamicidiwn  quod  nulla  vidente^  nuUo  *- 
sciente,  clam  perpetratur ;*\u)  for  which  the  vill  wherein  it  was  committed,  or  (if 
that  were  too  poor)  the  whole  hundred,  was  liable  to  a  heavy  amercement;  which 
amercement  itself  was  also  denominated  fnurdrum.(v))  This  was  an  antient 
usage  among  ^e  (xoths  in  Sweden  and  Denmark;  who  supposed  the  neighbour- 
hood, unless  taey  produced  the  murderer,  to  have  perpetrated  or  at  least  con- 
nived at  the  muTder,(x)  and,  according  to  Bracton,(y)  was  introduced  into  this 
kingdom  by  king  Canute  to  prevent  his  countrymen,  the  Danes,  from  being 
privily  murdered  by  the  English;  and  was  afterwards  continued  by  William  the 
Conqueror,  for  the  like  security  to  his  own  Normans. (z)  And  therefore  if,  upon 
inquisition  had,  it  appeared  that  the  person  found  slain  was  an  Englishman,  (the 
presentment  whereor  was  denominated  engle8cheriey)(a)  the  country  seems  to 
have  been  excused  from  this  burthen.  But,  this  difference  being  totally  abo- 
lished by  statute  14  Edw.  III.  c.  4,  we  must  now  (as  is  observed  by  Staund- 
forde)(6)  define  murder  in  quite  another  manner,  without  regarding  whether 
the  party  slain  was  killed  openly  or  secretly,  or  whether  he  was  of  English  or 
foreign  extraction. 

Murder  is,  therefore,  now  thus  defined  or  rather  described  by  Sir  Edward 
Coke:(o)  ''when  a  person  of  sound  memory  and  discretion  unlawfhllv  killeth 
any  reasonable  creature  in  being,  and  under  the  king's  peace,  with  malice  afore- 
thought, either  express  or  implied.''  The  best  way  of  examining  the  nature  of 
this  crime  will  be  oy  considering  the  several  branches  of  this  definition. 

First,  it  must  be  committed  by  a  person  of  sound  memory  and  discretion ;  for 
lunatics  or  infants,  as  was  formerly  observed,  are  incapable  of  committing  any 
crime;  unless  in  such  cases  where  they  show  a  consciousness  of  doing  wrongs 
and  of  course  a  discretion  or  discernment  between  good  and  evil.^* 

Next,  it  happens  when  a  person  of  such  sound  discretion  unlawfully  killeth. 
The  unlawfulness  arises  from  the  killing  without  ^warrant  or  excuse;  r^cioi^ 
and  there  must  also  be  an  actual  killing  to  constitute  murder;  for  a  bare  ^ 
assault,  with  intent  to  kill,  is  only  a  great  misdemeanour,  though  formerly  it 
was  held  to  be  murder.(tf)  The  killing  may  be  by  poisoning,  striking,  starving,, 
drowning,  and  a  thousand  other  forms  of  death  by  which  human  nature  may  be 
overcome.    And  if  a  person  be  indicted  for  one  species  of  killing,  as  by  poison- 

(f)  L.  of  N.  b.  n\l.  c  8.  («)  OlAiiT.  L  14,  0. 8. 

(•)  Dkd,  de  aoaoch,  1. 1,  o.  10.  (»)  Brsct.  X.  8,  fr.  2,  o.  16, 1 7.   Stat.  Mail.  cS6.  fort.  2gt 

(•)  ^tiernh.  dt  jure  Sueon.  <.  8,  o.  8.    The  word  murdre  In        f*)  Sti«rnh.  X.  8,  c.  < 
our  old  statatee  also  rignlfled  any  kind  of  ooncealment  or        (v)  L.  8,  fr.  2,  e.  16. 

-        -  (•)  1  Hal.  P.  C.  447. 

(«)Braet.«WmMir 
(»)  P.  C.  {.  1, 0. 10. 


9dab0y  me  cdeari  parmUtam  nee  murdariy  And  the  wordi        {*)  8  lutt  47. 
**pur  murdre  k  droiU^  in  the  articles  of  that  statute,  are         (•}  1  Hal.  P.  C.  426. 


rendered  in  Fleta,  (ibid.  |  8,)  *pro  Jure  dkot^  mur* 


^  See  anUt  23,  as  to  infants.  In  the  case  of  lunacy,  where  there  is  only  such  a  partial 
derangement  as  leaves  the  person  free  to  act  or  to  forbear  in  the  particular  case  in  ques 
tion,  or  where  he  is  guilty  of  the  crime  during  a  lucid  interval,  he  will  be  equally  liable 
to  punishment  with  those  who  are  perfectly  sane.  Earl  Ferrer's  case,  10  Harg.  St.  Tr. 
478.  Where,  however,  the  mind  labours  under  such  a  delusion  that,  though  it  discerns 
some  objects  clearly,  it  is  totally  deranged  as  to  the  objects  of  its  attack,  Sie  party  vriU 
be  entitled  to  an  acquittal.  See  Erskine's  Speeches,  vol.  v.  1,  Ridgway's  ed.  1812.  How 
far  drunkenness  excuses  a  crime,  see  ante,  25,  26. — Chittt. 
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ingy  he  cannot  be  convicted  by  evidence  of  a  totally  different  species  of  death, 
as  by  shooting  with  a  pistol,  or  starving.  But  where  they  only  difTer  in  circum- 
stance, as  if  a  wound  be  alleged  to  be  given  with  a  sWord  and  it  proves  to  have 
arisen  from  a  staff,  an  axe,  or  a  hatchet,  this  difference  is  immaterial.(e)"  Of 
all  species  of  deaths  the  most  detestable  is  that  of  poison;  because  it  can,  of  all 
others,  be  the  least  prevented  either  by  manhood  or  forethought.(/)  And, 
therefore,  by  the  statute  22  Hen.  YIII.  c.  2,  it  was  made  treason,  and  a  more 
grievous  and  lingering  kind  of  death  was  inflicted  on  it  than  the  common  law 
allowed;  namely,  boiling  to  death;"  but  this  act  did  not  live  long,  being  re- 
pealed by  1  Edw.  YI.  c.  12.  There  was  also,  by  the  antient  common  law,  one 
species  of  killing  held  to  be  murder  which  may  be  dubious  at  this  day;  as  there 
hath  not  been  an  instance  wherein  it  has  been  held  to  be  murder  for  many  ages 
past:(^)  I  mean  by  bearing  false  witness  against  another,  with  an  express  pre- 
meditated design  to  take  away  his  life,  so  as  the  innocent  person  be  condemned 

!•)  8  Inst  819.  2  Hal.  P.  C.  186.  groondB  to  beliere  it  was  not  from  any  apprehension  of  hto 

f)i  Inat  48.  uat  the  point  waa  not  maintainaUe,  but  from  other  pro- 

f)  Foat.  182.    In  the  caae  of  Maodanlel  and  Berry,  r»*  dential  reaaona.    Nothing  therefore  shonld  be  oondnded 

ported  by  Sir  Bfichael  Foater,  though  the  then  attorney*  fh>m  the  wairingof  that  proaecutloiL 
general  declined  to  aigne  thia  point  of  law,  I  hare  good 

^^  See  1  East,  P.  C.  341,  and  Sharmn's  caae  there  cited,  in  which  it  was  held  that  an 
averment  of  an  assault  with  a  wooden  itqfvres  satisfied  by  proof  of  an  assault  with  a  stone, — 
the  effect  being  the  same.  See  Rex  vs.  Dale,  13  Price,  172.  9  J.  B.  Moore,  19.  A  stroke 
must  be  expressly  averred ;  and  an  indictment  stating  that  the  prisoner  murdered,  or 

fave  a  mortal  wound,  without  saying  that  he  struck,  is  bad.  Rex  vs.  Lonfi!,  5  Co.  Rep. 
22,  a.  1  East,  P.  C.  342.  It  must  also  be  stated  upon  what  part  of  the  body  the  de- 
ceased was  struck,  (2  Hale,  P.  C.  185;)  and  the  length  and  depth  of  the  wound  must  be 
shown.  Id.  186.  Haydon's  case,  4  Co.  Rep.  42,  a.  Where  there  are  several  wounds,  the 
leneth  and  breadth  of  each  need  not  be  stated.  Rex  vs.  Hosley,  R.  &  N.  C.  C.  97.  And 
see  Young's  case,  4  Co.  Rep.  40,  Walker's  case,  id.  41,  Rex  vs.  Lorkin,  1  Bulst.  124,  2 
Hale,  P.  C.  184,  Rex  vs.  Dale,  R.  &  M.  C.  C.  5,  as  to  the  wound,  cause  of  death,  &o. 
Where  the  death  proceeded  from  suffocation  from  the  swellinff  up  of  the  passage  of  the 
throat  and  such  swelling  proceeded  from  wounds  occasioned  by  forcing  something  into 
the  throat,  it  was  held  sufficient  to  state  in  the  indictment  that  the  things  were  forced 
into  the  throat  and  the  person  thereby  suffocated,  and  that  the  process  immediately 
causing  the  suffocation,  namely,  the  swelling,  need  not  be  stated.  Kex  vs.  Tye,  R.  &  R. 
0.  C.  345.  The  death,  by  the  means  stated,  must  be  positively  averred,  and  cannot  be  in- 
ferred, (1  East,  P.  C.  343;)  and  where  the  death  is  occasioned  by  a  stroke,  it  must  be 
further  alleged  that  the  prisoner  gave  the  deceased  a  mortal  wound,  &c.  whereof  he  died. 
2  Hale,  P.  C.  186.  Kel.  125.  Lad's  case.  Leach,  96.  The  time  and  place  both  of  the 
wound  and  of  the  death  must  be  stated,  in  order  to  show  that  the  deceased  died  within 
a  year  and  a  day  from  the  cause  of  the  death ;  in  computing  which,  the  day  of  the  act 
done  is  reckoned  the  first ;  though  a  precise  statement  of  the  day  is  immaterial,  if  the 
party  is  proved  to  have  died  within  the  limited  period.  2  Inst.  318.  2  East,  P.  C.  344. 
The  word  murdered  is  absolutely  necessary  in  the  indictment.  2  Hale,  P.  C.  187.  The 
allegations,  '*not  having  the  fear  of  God,"  &c.  *'tn  et  armis"  and  "being  in  the  peace  of 
God,"  &c.  are  not  necessary.  2  Stark.  C.  P.  385.  Where  the  stroke  is  given  in  one  county 
and  the  death  happens  in  another,  the  venue  may  be  laid  in  either.  As  to  laying  the 
venue,  where  the  stroke  is  given  at  sea,  see  9  Geo.  IV.  c.  31,  J  8.  Where  the  name  of  the 
deceased  is  not  known,  he  may  be  described  as  a  certain  person  to  the  jurors  unknown ; 
but  a  bastard  child  cannot  be  described  by  his  mother's  name  unless  he  has  acquired  that 
name  by  reputation.  Rex  vs.  Clark,  R.  k  R.  C.  C.  358 ;  and  see  Rex  vs.  Sheen,  2  C.  &  P. 
655.— Chitty. 

'*  lliis  extraordinary  punishment  seems  to  have  been  adopted  by  the  legislature  from 
the  peculiar  circumstances  of  the  crime  which  gave  rise  to  it ;  for  the  preamble  of  the 
statute  informs  us  that  John  Roose,  a  cook,  had  been  lately  convicted  of  throwing  poison 
into  a  large  pot  of  broth  prepared  for  the  bishop  of  Rochester's  family  and  for  the  poor 
of  the  parish ;  and  the  said  John  Roose  was,  by  a  retrospective  clause  of  the  same  sta- 
tute, ordered  to  be  boiled  to  death.  Lord  Coke  mentions  several  instances  of  persons 
suffering  this  horrid  punishment.  3  Inst.  48.  Murder  of  malice  prepense  was  made 
hi^h  treason  in  Ireland  by  10  Hen.  VII.  c.  21,  Irish  Statutes.  By  the  43  Geo.  III.  c.  58, 
it  IS  enacted,  that  if  any  person  shall  wilfully  and  maliciously  administer  to,  or  cause  to 
be  administered  to  or  taken  by,  any  of  his  mcuesty's  subjects  any  deadly  poison  with  in- 
tent to  murder,  he,  his  counsellors,  aiders,  ana  abettors,  shall  be  guilty  of  felony  without 
benefit  of  clergy.  So  the  attempt  to  murder  by  poison,  which  by  the  common  law 
)niy  a  misitemeanour,  is  now  made  a  capital  crime. — Christian. 
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And  execiited.(A)  The  Gothic  laws  punished,  in  this  case,  both  the  judge,  the 
witnesses,  and  the  prosecutor:  ^^pecutiari ptena  Judicem  puniunt;  pecuHan  te^ea, 
quorum  fides  judicem  seduxit;  pecxdiari  denique  et  maxima  auctorem,  ut  homici" 
dam.^*(i)  And,  among  the  Romans,  the  lex  Cornelia,  de  sicariiSj  punished  the 
false  witness  with  death,  as  being  guilty  of  a  species  of  assassination. (Ar)  And 
there  is  no  doubt  but  this  is  equally  murder  in  foro  conseientice  as  killing  with  a 
♦sword;  though  the  modern  law  (to  avoid  the  danger  of  deterring  wit-  r^ig^ 
nesses  from  giving  evidence  upon  capital  prosecutions,  if  it  must  be  at  ^ 
the  peril  of  their  own  lives)  has  not  yet  punished  it  as  such."  If  a  man,  how- 
ever, does  such  an  act  of  which  the  probable  consequence  may  be,  and  eventu* 
ally  is,  death;  such  killing  may  be  murder,  althoagh  no  stroke  be  struck  by 
himself  and  no  killing  be  primarily  intended :  as  was  the  case  of  the  unnatural 
son  who  exposed  his  sick  father  to  the  air,  against  his  will,  by  reason  whereof 
he  died;(^  of  the  harlot  who  laid  her  child  under  leaves  in  an  orchard,  where  a 
kite  struck  it  and  killed  it;(m)  and  of  the  parish  officers  who  shifted  a  child 
from  parish  to  parish  till  it  died  for  want  of  care  and  su8tenance.(n)"  So  too 
if  a  man  hath  a  beast  that  is  used  to  do  mischief,  and  he,  knowing  it,  suffers  it  to 

fo  abroad,  and  it  kills  a  man,  even  this  is  manslaughter  in  the  owner:  but  if  ho 
ad  purposely  turned  it  loose,  though  barely  to  fHghten  people  and  make  what  is 
called  sport,  it  is  with  us  (as  in  the  Jewish  law)  as  much  murder  as  if  he  had 
incited  a  bear  or  dog  to  woVry  them.(o)    If  a  physician  or  surgeon  gives  his 

Eatient  a  portion  or  plaister  to  cure  him,  which,  contrary  to  expectation,  kills 
im,  this  IS  neither  murder  nor  manslaughter,  but  misadventure;  and  he  shall 
not  be  punished  criminally,  however  liable  he  might  formerlv  have  been  to  a 
civil  action  for  neglect  or  ignorance  :(p)^  but  it  hath  been  holden  that  if  it  be 
not  a  regular  physician  or  surgeon  wno  administers  the  medicine  or  performs 
the  operation,  it  is  manslaughter  at  the  least.(^)  Tet  Sir  Matthew  Hale  very 
justly  questions  the  law  of  this  determination. (r)"  In  order  aiso  to  make  the 
killing  murder,  it  is  requisite  that  the  partv  die  within  a  year  and  a  day  aftei 
the  stroke  received,  or  cause  of  death  administered;  in  the  computation  of  which 
the  whole  day  upon  which  the  hurt  was  done  shall  be  reckoned  the  fir8t.(«) 


(*)  Mirror,  0.1,  {9.    Britt  c.  62.    Braot  L  8,  o.  4. 

(<)  8tl«nih.  de  fif  Qoth,  <.  8,  o.  8. 

{*)/»/ 48,  8,1. 

(<)1  Hawk.  P.O. 78. 

(•)lH«I.P.a469L 

(«)  Patau.  646. 


(•)  n>{d.  481. 

(p)  Mirr.  c.  4,  H^    8<w  book  Ui.  pago  122. 


ff)  Britt  0.6.   4  Inst.  861. 
•■)  1  Hal.  P.  a  480. 
•(  1  Hawk.  P.  0. 72. 


^  The  guilt  of  him  who  takes  away  the  life  of  an  innocent  man  by  a  fiEtlse  oath  is  mucb 
more  atrocious  than  that  of  an  assassin  who  murders  by  a  dagger  or  by  poison.  He  who 
destroys  by  peijury  adds  to  the  privation  of  life  public  ignominy,  the  most  excruciating 
of  tortures  to  an  honourable  mind,  and  reduces  an  innocent  family  to  ruin  and  infamy  ; 
but  notwithstanding  this  is  the  most  horrid  of  all  crimes,  yet  there  is  no  modem  author- 
ity to  induce  us  to  think  that  it  is  murder  by  the  law  of  England:  lord  Coke  says  ex* 
preesly,  "it  is  not  holden  for  murder  at  this  day."  3  Inst.  48.  See  also  Fost.  132.  Such 
a  distinction  in  peijury  would  be  more  dangerous  to  society,  and  more  repugnant  to  prin- 
oiplefr  of  sound  policy,  than  in  this  instance  the  apparent  want  of  severity  in  the  law. 
Few  honest  witnesses  would  venture  to  give  evidence  asainst  a  prisoner  tried  for  his  life, 
if  thereby  they  made  themselves  liable  to  be  prosecutea  as  murderers. — Christian. 

"  Or  if  a  maister  refuse  his  apprentice  necessary  food  or  sustenance,  or  treat  him  with 
Buoh  continued  harshness  and  severity  as  his  death  is  occasioned  thereby,  the  law  will 
imply  mabce  and  the  offence  will  be  murder.  Leach,  127.  2  Gamp.  650;  and  see  1  Russ. 
62I.---Ohristian. 

If  a  prisoner  die  by  the  cruelty  or  neglect  of  the  gaoler,  or,  in  le^al  langu<ige,  by 
dorets  of  imprisonment,  the  party  actually  offending  is  criminal  in  this  degree  Fost. 
321 ;  and  see  2  Stra.  856.  2  Lord  Raym.  1578.  Fost.  322.  Laying  noisome  and  poison- 
ous filth  at  a  man's  door,  which  kills  him  by  corrupting  the  air  which  he  breathes,  will 
be  murder.    1  Hale,  432. — Chittt. 

^  Such  persons  are  clearly  still  liable  to  a  civil  action  where  gross  negligence  or  igno* 
nmce  can  be  proved,  (Slater  t».  Baker,  2  Wils.  359.  Scare  vs.  Prentice,  8  E^t,  348 ;)  and 
it  would  also  be  a  good  defence  to  an  action  by  an  apothecary  on  his  bill  that  he  had 
treated  his  patient  ignorantly  or  improperly.   Kannea  vs.  M'MuUen,  Peake,  59. — Chittt. 

**  It  is  not  murder  to  work  on  the  imagination  so  that  death  ensues,  or  to  call  the 
fcelingB  into  so  strong  an  exercise  as  to  produce  a  fatal  malady, — though  such  acts,  if  not 
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Farther,  the  person  killed  mnst  he  *^a  reasonable  creature  in  being,  and  under 
*198 1  ^  king*s  peace,**  at  the  time  of  the  ^killing.  Therefore  to  kill  an  alien, 
-I  a  Jew,  or  an  outlaw,  who  are  all  nnder  the  king's  peace  and  protec- 
tion, is  as  much  murder  as  to  kill  the  most  reralar-born  Englishman ;  excepi 
he  he.  an  alien  enemy  in  time  of  war.(Q  To  kill  a  child  in  its  mother's  womb 
is  now  no  murder,  but  a  great  misprision  :  but  if  the  child  be  born  alive  and 
dieth  by  reason  of  the  potion  or  bruises  it  received  in  the  womb,  it  seems,  by 
the  better  opinion,  to  be  murder  in  such  as  administered  or  gave  them.(t/  But 
as  there  is  one  case  where  it  is  difficult  to  prove  the  child's  being  born  alive, 
namely,  in  the  case  of  the  murder  of  bastard  children  by  the  unnatural  mother, 
it  is  enacted,  by  statute  21  Jac.  I.  c.  27,  that  if  any  woman  be  delivered  of  a  child 
which  if  born  alive  should  by  law  be  a  bastard,  and  endeavours  privately  to 
conceal  its  death  by  buiying  the  child  or  the  like,  the  mother  so  offending 
shall  suffer  death  as  in  the  case  of  murder,  unless  she  can  prove,  by  one  wit- 
ness at  least,  that  the  child  was  actually  bom  dead.  This  law,  which  savours 
pretty  strongly  of  severity,  in  making  the  concealment  of  the  death  almost 
conclusive  evidence  of  the  child's  being  murdered  by  the  mother,  is  neverthe- 
less to  be  also  met  with  in  the  criminal  codes  of  many  other  nations  of  E^^rope; 
as  the  Danes,  the  Swedes,  and  the  French.(t;)  But  I  apprehend  it  has  of  late 
years  been  usual  with  us  in  England,  upon  trials  for  tnis  offence,  to  require 
some  sort  of  presumptive  evidence  that  the  child  was  born  alive  before  the 
other  constrained  presumption  (that  the  child  whose  death  is  concealed  was 
therefore  killed  by  his  parent)  is  admitted  to  convict  the  prisoner.'^ 

(0  8  loft.  50.   1  Hal.  p.  G.  4S3.  (•)  8«a  Barrlngton  on  tbe  Stataftsa,  425. 

(•»)  8  Inst.  60.    1  Hawk.  P.  a  80.   Bat  lee  1  Hal.  P.  C.  438. 

malicious,  spring  from  a  criminal  thoughtlessness.  Post^  204.  1  Hale,  429.  If  a  wound 
itself  be  not  mortal,  but  by  improper  applications  becomes  so  and  terminates  fatally,  and 
it  can  be  clearly  shown  that  the  medicine  and  not  the  wound  was  the  cause  of  the  death, 
the  party  who  mflicted  the  wound  will  not  be  guilty  of  murder.  1  Hale,  428.  But  where 
the  wound  was  adequate  to  produce  death  it  will  not  be  an  excuse  to  show  that,  had 
proper  care  been  taken,  a  recovery  might  have  been  effected.    1  Hale,  428. — Chitty. 

"  The  21  Jac.  I.  c.  27  was  repealed  by  the  43  Geo.  III.  c.  58,  which  has  also  recently 
been  repealed,  and  the  law  upon  this  subject  is  now  as  follows:  By  9  Geo.  IV.  c.  31,  {  13, 
if  any  person,  with  intent  to  procure  the  miscarriage  of  any  woman  then  being  quick 
with  child,  unlawfully  and  maliciously  shall  administer  to  her,  or  cause  to  be  tdken  by 
her,  any  poison  or  otner  noxious  thing,  or  shall  use  any  instrument  or  other  means  what- 
ever with  the  like  intent,  every  such  offender,  and  every  person  counselling,  aiding,  or 
abetting  such  offender,  shall  be  guilty  of  felony,  and,  being  convicted  thereof,  shall  suffer 
death  as  a  felon ;  and  if  any  person,  with  intent  to  procure  the  miscarriage  of  any  woman 
not  being,  or  not  being  proved  to  be,  then  quick  with  child,  unlawfully  and  maliciously 
shall  administer  to  her,  or  cause  to  be  taken  by  her,  any  medicine  or  other  thing,  or  shall 
use  any  instrument  or  other  means  whatever  with  the  like  intent,  every  such  offender^ 
and  every  person  counselling,  aiding,  or  abetting  such  offender,  shall  be  guilty  of  felony, 
and,  being  convicted  thereof,  shall  be  liable,  at  the  discretion  of  the  court,  to  be  trans- 
ported for  any  term  not  exceeding  fourteen  and  not  less  than  seven  years,  or  to  be  impri* 
soned,  with  or  without  hard  labour,  for  any  term  not  exceeding  three  years,  and,  if  a  male, 
to  be  once,  twice,  or  thrice  publicly  or  privately  whipped.  By  {  14,  if  any  woman  shall  be- 
delivered  of  a  child  and  shidl,  by  secret  burying  or  otherwise  disposing  of  the  dead  body 
of  the  said  child,  endeavour  to  conceal  the  birth  thereof,  every  such  offender  shall  be 
guilty  of  a  misdemeanour,  and,  being  convicted  thereof,  shall  be  liable  to  be  imprisoned, 
with  or  without  hard  labour,  for  any  term  not  exceeding  two  years ;  and  it  shall  not  be 
necessary  to  prove  whether  the  child  died  before,  at,  or  after  its  birth :  provided  that,  if 
any  woman  tried  for  the  murder  of  her  child  shall  be  acquitted  thereof,  it  shall  be  lawful 
for  the  jury,  by  whose  verdict  she  shall  be  acquitted,  to  find,  in  case  it  shall  so  appear  in. 
evidence,  that  she  was  delivered  of  a  child,  and  that  she  did,  by  secret  burying  or  other- 
wise disposing  of  the  body  of  such  child,  endeavour  to  conceal  the  birth  thereof,  and 
thereupon  the  court  may  pass  such  sentence  as  if  she  had  been  convicted  upon  an  in- 
dictment for  the  concealment  of  the  birth.  These  enactments  are  substantially  the 
same  as  those  of  the  43  Geo.  III.  c.  58  upon  the  same  subjects,  except  that,  by  sect.  14 
of  the  new  act,  the  concealment  of  the  birth  of  a  child  is  made  an  indictable  misde- 
meanour, whereas,  before,  the  prisoner  could  only  be  found  guilty  of  the  concealment 
upon  an  indictment  charging  her  with  murder.  See  Bex  vs.  Parkinson,  1  Russell,  475,. 
(I.  1  Chetw.  Burn,  334.  The  rules  lai^  down  with  respect  to  indictments  for  these  oi 
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Lastly,  the  killing  must  be  committed  mth  malice  aforethought^  to  make  it  the 
crime  of  murder.     This  is  the  grand  criterion  which  now  distinguishes  murder 
from  other  killing;   and  this  malice  prepense,  malitia  prcecogitataj  is  not  so 
properly  spite  or  malevolence  to  the  deceased  in  particular,  as  any  evil  design 
in  general;  the  dictate  of  a  wicked,  depraved,  ana  malignant  he&rt;(w)  un  du- 
position  a  f aire  un  male  chose ;[x)  and  it  may  be  either  express  or  implied  in  law.  > 
Express  ^malice  is  when  one,  with  a  sedate  deliberate  mind  and  formed    r^iog 
design,  doth  kill  another :  which  formed  design  is  evidenced  by  ex-    ^ 
temal  circumstances  discovering  that  inward  intention;   as   lying    in    wait,  I 
antecedent  menaces,  former  grudges,  and  concerted  schemes  to  do  him  some   ' 
bodily  hai-m.(^)    This  takes  in  the  case  of  deliberate  duelling,  where  both    * 
parties  meet  avowedly  with  an  intent  to  murder :  thinking  it  their  duty  as    \ 
gentlemen,  and  claiming  it  as  their  right,  to  wanton  with  their  own  lives  and    ; 
those  of  their  fellow-creatures;'  without  any  warrant  or  authority  from  any    i 
power  either  divine  or  human,  but  in  direct  contradiction  to  the  laws  both  of    • 
God  and  man :  and  therefore  the  law  has  justly  fixed  the  crime  and  punish- 
ment of  murder  on  them  and  on  their  seconds  2A^o,{zy^    Yet  it  requires  such  k    ' 
degree  of  passive  valour  to  combat  the  dread  of  even  undeserved  contempt, 
arising  from  the  false  notions  of  honour  too  generally  received  in  Europe,  that    . 
the  strongest  prohibitions  and  penalties  of  the  law  will   never  be  entirely    ; 
effectual  to  eradicate  this  unhappy  custom,  till  a  method  be  found  out  of  com- 
pelling the  original  aggressor  to  make  some  other  satisfaction  to  the  affronted 
party  which  the  world  shall  esteem  equally  reputable  as  that  which  is  now    j 

fiveu  at  the  hazard  of  life  and  fortune,  as  well  of  the  person  insulted  as  of  i 
im  who  hath  given  the  insult."  Also,  if  even  upon  a  sudden  provocation  one  i 
beats  another  in  a  cruel  and  unusual  manner  so  that  he  dius,  though  he  did  not 
intend  his  death,  yet  he  is  guilty  of  murder  by  express  malice ;  that  is,  by  an 
express  evil  design,  the  genuine  sense  of  malitia.  As  when  a  park-keeper  tied 
a  Doy  that  was  stealing  wood  to  a  horse's  tail  and  dragged  him  along  the  park, 
when  a  master  corrected  his  servant  with  an  iron  bar,  and  a  schoolmaster 
stamped  on  his  scholar's  belly,  so  that  each  of  the  sufferers  died;  these  were 
justly  held  to  be  murders,  because,  the  correction  being  excessive,  and  such  as 
oould  not  proceed  but  from  a  bad  heart,  it  was  equivalent  to  a  deliberate  act  of 

(«)  Foeter,  250.  (y)  1  HaL  P.  a  4fil. 

(•)  2  Roll.  Rep.  401.  (•)  1  Ha^k.  P.  a  82. 

fences  under  the  old  statute  seem,  in  other  respects,  equally  applicable  to  the  new  act.— 
Ohittt. 

'^  Wherever  two  persons  in  cold  blood  meet  and  fisht,  on  a  precedent  quarrel,  and  one 
of  them  is  killed,  the  other  is  guilty  of  murder  and  cannot  excuse  himself  by  alleging 
that  he  was  first  struck  by  the  deceased ;  or  that  he  had  often  declined  to  meet  him  and 
WAS  prevailed  upon  to  do  it  by  his  importunity;  or  that  his  only  intent  was  to  vindicate 
his  reputation ;  or  that  he  meant  not  to  kill  but  only  to  disarm  his  adversary:  for,  as  he 
ddiberately  engaged  in  an  act  in  defiance  of  the  law,  he  must  at  his  peril  abide  the  con- 
sequences. 1  Hawk.  P.  C.  o.  31,  {  21.  1  Bulst.  86,  87.  2  Bulst.  147.  Orom.  22,  26.  1  Bol. 
Bep.  360.  3  Bulst.  171.  I  Hale,  P.  G.  48.  Therefore  if  two  persons  quarrel  over  night 
and  appoint  to  fight  the  next  day,  or  quarrel  in  the  morning  and  agree  to  fight  in  the 
'  afternoon,  or  such  a  considerable  time  after  by  which,  in  common  intendment,  it  must  be 
presumed  that  the  blood  was  cooled,  and  then  they  meet  and  fight  and  one  kill  the  other, 
he  is  guilty  of  murder.  I  Hawk.  P.  0.  c.  31,  {  22.  3  Inst.  51.  1  Hale,  P.  C.  48.  Kel.  56. 
L  Iiev  180.— Chittt. 

« See  the  law  of  duelling  fully  stated,  3  East,  Rep.  581 ;  6  East,  464 ;  2  Bar.  &  Aid. 
162.— Chittt. 

It  is  to  be  observed  that  it  is  enacted  by  stat.  1  Vict.  c.  85,  {{  3  &  8  that  whosoever  shall 
attempt  to  poison  or  shoot  at  any  person,  or  attempt  to  drown,  or  suffocate,  with  intent 
to  commit  murder,  shall,  although  no  bodily  iz\jury  be  effected,  be  guilty  of  felony,  and 
shall  bo  liable  to  transportation  for  life,  or  for  any  term  not  less  than  fifteen  years,  or  im- 
prisonment for  three  years ;  by  {{  4  &  8,  the  same  punishment  is  awarded  to  shooting, 
stabbing,  or  wounding  any  person  with  intent  to  maim,  disfigure,  or  do  any  grievous 
bodily  harm  to  such  person,  or  with  intent  to  resist  the  lawful  apprehension  or  detainer 
of  any  person;  and,  oy  {  11,  the  jury  may  acquit  of  these  offences  and  find  a  verdict  of 
cailty  of  assault  against  the  person  indicted  if  the  evidence  warrants  such  finding.—- 

BnWART. 
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9laDghter.(<t)''  Neither  shall  he  be  ffuiltj  of  a  less  crime  who  kills  another 
«eoAA-i  *ii3  coDsequenee  of  such  a  wilml  act  as  shows  him  to  be  an  enemy  to 
^  all  mankind  in  general ;  as  going  deliberately,  and  with  an  intent  to  do 
mi8chiefy(6)  upon  a  horse  used  to  strike,  or  coolly  discharging  a  gun  among  a 
multitude  of  people. (c)  So  if  a  man  resolves  to  kill  the  next  man  he  meets, 
and  does  kill  him,  it  is  murder,  although  he  knew  him  not;  for  this  is  universal 
malice.  And  if  two  or  more  come  together  to  do  an  unlawful  act  against  the 
king's  peace,  of  which  the  probable  consequence  might  be  bloodshed,  as  to  boat 
a  man,  to  commit  a  riot,  or  to  rob  a  park,  and  one  of  them  kills  a  man;  it  is 
murder  in  them  all,  because  of  the  unlawful  act;  the  malitia  prascogitata,  or  ev*' 
intended  beforehand.(<i)** 

Also  in  many  cases  where  no  malice  is  expressed  the  law  will  imply  it,  fts, 
"where  a  man  wilftilly  poisons  another :  in  such  a  deliberate  act  the  law  pre- 
flumes  malice,  though  no  particular  enmity  can  be  proved.(6)    And  if  a  maa 


(«)  1  Hal.  P.  C  4M,  478, 474.  ^  n>id.  84. 

»)  Lord  Rmym.  14$.  (•)  1  Hid.  P.  a  4S6. 

'•)  1  Hawk.  F.  G.  74. 
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"  Homicide  may  be  and  is  often  extenuated  by  the  circumfitanoe  of  a  mutual  oontesi 
ariBing  from  the  spur  of  the  occasion,  where  no  undue  advantage  is  either  sought  or 
taken  by  either  of  the  parties.  See  5  Burr,  2793,  and  cases  cited  1  East,  P.  G.  241  to  246. 
And  in  this  case  it  is  of  no  consequence  from  whom  the  first  provocation  arises.  1  Hale, 
456.  But  if  one  with  his  sword  drawn  makes  a  pass  at  another  whose  sword  is  undrawn, 
and  a  combat  ensues,  if  the  former  be  killed  it  will  only  be  manslaughter  in  the  latter, 
but  if  the  latter  fall  it  will  be  murder  in  the  former;  for  by  making  the  nass  before  his 
adversaiy's  sword  was  drawn  he  evinced  an  intention  not  to  fight  with  out  to  destroy 
him.  Kel.  61.  Hawk,  c*  31,  s.  33,  34,  a.  And  where  a  man,  upon  occasion  of  some 
angry  words,  threw  a  bottle  at  the  head  of  his  opponent  and  immediately  drew,  and 
when  his  adversary  returned  the  bottle  stabbed  him,  this  was  holden  to  be  murder  in 
him,  because  he  drew  previous  to  the  first  aggression.  Kel.  119.  2  Ld.  Raym.  1489.  So, 
if  two  bailiffs  arrest  a  man,  and  he  abuse  and  threaten  and  strike  them,  and  bring  pistols, 
declaring  that  he  will  not  be  forced  from  his  house,  and  on  high  words  arisine  between 
them  and  on  the  bailiffs  being  struck  and  provoked  they  fall  on  him  and  kill  him,  they 
will  be  guilty  of  manslaughter  only.  6  Harg.  St.  Tr.  195.  Fost.  292,  293,  294.  And  where, 
on  an  aSray  in  a  street,  a  soldier  ran  to  the  combatants,  and  in  his  way  a  woman  struck 
him  in  the  face  with  an  iron  patten  and  drew  a  great  deal  of  blood,  on  which  he  strock 
her  on  the  breast  with  the  pommel  of  his  sword,  and  on  her  running  away  immediately 
followed  and  stabbed. her  m  the  back,  he  was  holden  to  be  guilty  simply  of  felonious 
homicide,  (Fost.  292;  see  5  Burr.  2794;]  and  where,  after  mutual  blows  between  the 
prisoner  and  the  deceased,  the  prisoner  knocked  down  the  deceased,  and  after  he  was 
upon  the  ground  stamped  upon  his  stomach  and  belly  with  great  force,  it  was  held  man- 
s&u^hter  only.  Buss.  &  By.  C.  0.  166.  On  a  quarrel  between  a  party  of  keelmen  and 
soldiers,  one  of  the  latter  drew  his  sword  to  protect  himself  and  his  comrades  from  the 
assaults  of  the  mob,  and  killed  a  person  dressed  like  one  of  the  former,  whom  he  mistook 
for  one  of  the  keelmen ;  and  this  was  held  to  be  no  more  than  manslaughter.  Brown^s 
ease,  1  Leach,  148.  If  A.  stands  with  an  offensive  weapon  in  the  doorway  of  a  room 
wrongfully  to  prevent  T.  S.  fVom  leaving  it  and  others  from  entering,  and  C,  who  has  a 
right  to  the  room,  struggles  with  him  to  ^et  his  weapon  from  him,  upon  which  D.,  a 
oomrade  of  A.'s,  stabs  0.,  it  will  be  murder  m  D.  if  0.  aies.  Buss,  k  B^r.  C.  C.  228.  See 
a  late  case  where  the  judges,  entertaining  doubts  as  to  whether  the  prisoner  who  killed 
another  in  an  afiray  was  guilty  of  murder,  recommended  him  to  a  pardon.  Buss.  &  By. 
C.  0.  43.  Where,  after  mutual  provocation,  the  deceased  and  his  opponent  struggled, 
and  in  the  course  of  the  contest  the  former  received  his  mortal  wounds  from  a  knife 
which  the  latter  had  previously  in  his  hand  in  use,  though  the  jury  found  the  prisoner 
guilty  of  murder,  the  judges  held  the  conviction  wrong,  and  recommended  him  for  a 
pardon.  1  Leach,  151.  But  in  no  case  will  previous  provocation  avail,  if  it  was  sought 
for  by  the  act  of  the  slayer,  to  afford  him  a  pretence  for  gratifying  his  own  malice.  'Sot 
will  it  alter  the  case  that  blows  had  previously  been  given,  if  tbev  evidently  left  traces 
of  a  deadly  revenge  which  seeks  an  opportunity  of  indulging  itself  by  {)rovoking  a  second 
eontest  to  cover  and  excuse  a  deliberate  attempt  on  the  life  of  its  object.  1  East,  P.  C. 
239,  240.— Chittt. 

**  And  see  cases  in  3  Chit.  C.  L.  729,  2d  ed.  Where,  in  an  act  which  is  t.ot  malum  in  m 
but  malum  prohibitum^  (it  being  prohibited,  except  to  persons  of  a  certain  description,)  as 
shooting  at  game,  an  unqualified  person  will  not  be  more  guilty,  if,  in  shooting,  he  acci- 
dentally kills  a  human  being,  than  one  who  is  qualified.  1  Hale,  475.  Fost  259.— 
CawTT. 
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kills  another  suddenly,  without  any  or  without  a  considerable  pn/f^ocation,  the 
Law  implies  malice;  for  no  person^  unless  of  an  abandoned  heart,  would  bo 
guilty  of  such  an  act  upon  a  slight  or  no  apparent  cause.  No  affront  by  words 
or  gestures  only  is  a  sufficient  provocation  so  as  to  excuse  or  extenuate  such 
Acts  of  violence  as  manifestly  endanger  the  life  of  another.(A  But  if  the  person 
so  provoked  had  unfortunately  killed  the  other  by  beating  him  in  such  a  mannei 
as  showed  only  an  inteut  to  chastise  and  not  to  kill  him,  the  law  so  far  considers 
the  provocation  of  contumelious  behaviour  as  to  adjudge  it  only  manslaughter, 
and  not  murder.(^)  In  like  manner,  if  one  kills  an  officer  of  justice,  either  civil 
or  criminal,  in  the  execution  of  his  duty,  or  any  of  his  assistants  endeavouring 
to  conserve  the  peace,  or  any  private  person  endeavouring  to  suppress  an  affray 
•or  apprehend  a  felon,  knowing  his  authority  or  the  intention  wiui  which  he  in- 
terposes, the  law  will  imply  malice,  and  the  killer  shall  be  guilty  of  murder.(A)* 
And  if  one  intends  to  do  another  felony,  '*'and  undesignedly  kills  a  man,  r^eoAi 
this  is  also  murder.(t)  Thus,  if  one  shoots  at  A.  and  misses  Atm,  but  kills  ^ 
B.,  this  is  murder,  because  of  the  previous  felonious  intent,  which  the  law  trans- 
fers from  one  to  the  other.  The  same  is  the  case  where  one  lays  poison  for  A., 
and  B.,  against  whom  the  prisoner  had  no  malicious  intent,  takes  it,  and  it  kills 
him;  this  is  likewise  murder.(j)  So  also  if  one  ^ves  a  woman  with  chUd  a 
medicine  to  procure  abortion,  and  it  operates  so  violently  as  to  kill  the  woman; 
this  is  murder  in  the  person  who  gave  it.(k)  It  were  endless  to  go  through  all 
the  cases  of  homicide  which  have  been  adjudged  either  expressly  or  impliedly 
malicious :  these,  therefore,  may  suffice  as  a  specimen ;  and  we  may  take  it  for 
a  general  rule  that  all  homicide  is  malicious,  and  of  course  amounts  to  murder, 
unless  where  justified  by  the  command  or  permission  of  the  law,  excused  on  the 
account  of  accident  or  self-preservation,  or  alleviated  into  manslaughter  by  being 
either  the  involuntary  consequence  of  some  act  not  strictly  lawftu,  or  (if  volun- 
tary) occasioned  by  some  sudden  and  sufficiently  violent  provocation.  And  all 
these  circumstances  of  justification,  excuse,  or  alleviation,  it  is  incumbent  upon 
the  prisoner  to  make  out  to  the  satisfaction  of  the  court  and  jury,  the  latter  of 
whom  are  to  decide  whether  the  circumstances  alleged  are  proved  to  have  actu- 
.ally  existed,  the  former  how  far  they  extend  to  take  away  or  mitigate  guilt. 
For  all  homicide  is  presumed  to  be  malicious  until  the  contrary  appeareth  upon 
evidence.(i)" 

(f)lHawk.P.C.82.    1  HaL  P.  a  46(,  45d.  (On>UL406. 

(9)  Foft  281.  m  Ibid.  429. 

.(*)lHia.P.aa7.    rott.808,*a  (i)Fo0t266. 


(<)  1  Hal.  p.  a  466. 


*  It  is  murder  to  kill  a  confltable,  though  he  has  no  warrant  and  does  not  witness  the 
felony  committed,  but  takes  the  party  upon  a  charge  only,  and  that  even  though  the 
idiarge  be  in  itself  defective  to  constitute  a  felony.  Rex  vt.  Ford,  R.  &  R.  C.  C.  329. — 
Chjtty. 

*  Francis  Smith  was  indicted  for  murder  at  the  Old  Bailey,  January  13,  1804.  The 
neighboarhood  of  Hammersmith  had  been  alarmed  bv  what  was  supposed  to  be  a  ghost. 
The  prisoner  went  out  with  a  loaded  gun  with  intent  to  apprehend  the  person  who  person- 
ated the  ghost:  he  met  the  deceased,  who  was  dressed  in  white,  and  immediately  dis- 
charged his  gun  and  killed  him.  Chief  Baron  Maodonald,  Mr.  J.  Rooke,  and  Mr.  tf. 
Lawrence  were  unanimously  of  opinion  that  the  facts  amounted  to  the  crime  of  murder. 
For  the  person  who  represented  the  ghost  was  only  suilty  of  a  misdemeanour,  (a  nuisance, ) 
and  no  one  would  have  had  a  right  to  have  killed  him,  even  if  he  could  not  otherwise 
have  been  taken.  The  jury  brought  in  a  verdict  of  manslaughter,  but  the  court  said 
they  could  not  receive  that  verdict:  if  the  jury  believed  the  witnesses,  the  prisoner  was 
guilty  of  murder;  if  they  did  not  believe  them,  they  must  acquit.  Upon  this  they  found 
a  verdict  of  guilty.  Sentence  of  death  was  pronounced ;  but  the  prisoner  was  reprieved. — 
Chkistian. 

In  many  of  the  United  States  a  distinction  has  been  made  in  cases  of  murder,  and 
the  crime  divided  into  two  degrees. 

Murder  in  the  first  degree  is  in  general  wilful  and  deliberate  killing,  or  where  the 
homicide  is  committed  in  the  attempt  to  commit  certain  crimes,  such  as  rape,  robbery, 
burglarv,  or  arson. 

Murder  in  the  second  degree  is  all  other  homicide  which  Mrould  be  murder  at  the 
oommon  law. 
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The  punishinent  of  murder  and  that  of  maoBlaughter  was  formerly  one  and 
the  same,  hoth  having  the  benefit  of  clergy;  so  that  none  hot  unlearned  personB, 
who  least  knew  the  guilt  of  it,  were  put  to  death  for  this  enormous  crime.(m) 
But  now,  by  several  statutes,(n)  the  benefit  of  clergy  is  taken  away  from  mur- 
derers through  malice  prepense,  their  abettors,  procurers,  and  counsellors.  In 
atrocious  cases  it  was  frequently  usual  for  the  court  to  direct  the  murderer,  after 
**>02 1  execution,  to  be  hung  upon  a  gibbet  in  chains  near  the  place  *where  the 
"  ^  fact  was  committed :  but  this  was  no  part  of  the  legal  judgment;  and  the 
like  is  still  sometimes  practised  in  the  case  of  notorious  thieves.  This,  being 
quite  contrary  to  the  express  command  of  the  Mosaical  law,(o)  seems  to  have 
been  borrowed  from  the  civil  law,  which,  besides  the  terror  of  the  example, 
gives  also  another  reason  for  this  practice,  viz.,  that  it  is  a  comfortable  sight  to 
the  relations  aud  friends  of  the  deceased.(  j?)  But  now,  in  England  it  is  enacted, 
by  statute  25  Geo.  II.  c.  87,  that  the  judge  before  whom  any  person  is  found 
guilty  of  wilful  murder  shall  pronounce  sentence  immediately  after  conviction, 
unless  he  sees  cause  to  postpone  it,  and  shall,  in  passing  sentence,  direct  him 
to  be  executed  on  the  next  day  but  one,  (unless  the  same  shall  be  Sunday,  and 
then  on  the  Monday  following,  )**  and  that  his  body  be  delivered  to  the  surgeons 
to  be  dissected  and  anatomized  ;(^)  and  that  the  judge  may  direct  his  body  to 
be  afterwards  hung  in  chains,^  but  in  no  wise  to  be  buried  without  dissection. 
And  during  the  short  but  awful  interval  between  sentence  and  execution  the 
prisoner  shall  be  kept  alone,  and  sustained  with  only  bread  and  water.    But  a 

(•)1  Hal.  P.O. 460.  iP)**IhMtatotlainnM,inhitlo(HM,ub(ffnimUnmLjkrn 

(»)23Hen.yiII.c.l.  1  Sdw.  YI.  c  12.   4A6Ph.miidBL  Jtdmdocptonttf:  Mt,  eteonipec^ 

e.  4.              ■  dt  eoffnaUs  inUrempUnvm  todtm  loco  pctna  rtddUa,  in  qm 

(•)  «  The  body  of  a  malefiaetor  shall  not  remain  all  nlcht  laOroM*  AomtcuNa  /eeiMent.*'  f/.  48, 19, 28,  { 16. 

npon  the  tree,  bat  thoa  ehalt  in  any  wiee  tmry  htm  that  (ff)  Foat  107. 

<Uy,  that  the  land  be  not  defiled."   Dent  zzl.  23. 


At  common  law  every  homicide  is  prima  fade  murder.  The  circumstanoes  which  may 
justify,  excuse,  or  reduce  the  offence  to  manslaughter  must  be  shown  by  the  prisoner. 
Where  the  statutory  offence  of  murder  in  the  first  degree  exists,  it  is  incumbent  upon 
the  State  or  commonwealth  to  show  by  affirmative  evidence  that  the  crime  belongs  to 
the  higher  grade.  In  other  words,  every  homicide  is  still  prima  fade  murder,  but  not 
murder  in  the  first  degree.  To  constitute  wil^l  and  deliberate  killing,  there  must  be  an 
intent  not  merely  to  do  bodily  harm,  but  to  take  life ;  and  that  intent  most  commonly 
appears  by  the  deadly  character  of  the  means  or  weapon.  Wher^  such  intent  plainly 
appears,  it  is  not  necessary  that  time  should  intervene  to  give  the  offence  the  character 
of  deliberation.  Wharton's  Amer.  Grim.  Law,  490. — Sharswood. 

^  William  Wyatt  was  convicted  before  Chambre,  J.,  at  Cornwall  Lent  Assizes,  1812, 
upon  an  indictment  for  murder.  The  day  of  the  week  on  which  the  trial  took  place  was 
Thursday,  but  by  mistake  it  was  supposed  to  be  Friday ;  and,  in  passing  sentence,  the 
execution  was  directed  to  be  on  the  following  Monday  instead  of  Saturday.  Imme- 
diately after  sentence  the  court  was  acyeumed  tiiu  the  next  morning,  without  the  intervention 
of  any  other  business,  and,  the  error  being  discovered  soon  after  the  aciyournment,  the 
prisoner  was  directed  to  be  brought  up  at  the  sitting  of  the  court  in  the  morning,  which 
was  accordingly  done ;  and  the  sentence  was  given  before  any  other  business  was  entered 
upon,  to  be  executed  on  the  Saturday.  An  order  was  then  made,  pursuant  to  the 
authority  given  by  the  4th  and  7th  sections  of  stat.  25  Geo.  II.  c.  37,  to  stay  the  exe- 
cution and  relax  the  restraints  imposed  by  the  act,  in  order  to  take  the  opinion  of  the 
judges  upon  the  following  questions : — ^Ist.  Whether  the  statute,  so  far  as  it  requires  the 
time  of  tne  execution  to  be  expressed  in  pronouncing  the  sentence,  is  not  to  be  con- 
sidered as  directory  only,  without  invalidating  the  judgment  when  omitted,  or  prevent- 
ing the  entry  of  the  proper  judgment  and  record,  specifying  the  time  of  execution.  2d. 
Whether,  supposing  the  specification  of  time  to  be  a  necessary  act  in  pronouncing  sen- 
tence, the  error  was  not  legally  corrected  by  what  was  done  in  open  court  the  next 
morning,  the  court  not  having  proceeded  to  any  other  business  whatever  in  the  inter- 
mediate time.  The  judges,  on^  conference,  held  that  the  stat.  25  Geo.  II.  c.  37  Is 
directory  only  so  far  as  it  requires  the  time  of  the  execution  to  be  expressed  in  pro- 
nouncing the  sentence,  and  therefore  the  error  in  this  case  was  rightly  and  legally  cor- 
rected by  the  proceedings  on  the  following  morning,  no  other  business  halving  mter- 
vened  between  the  conviction  and  pronouncing  sentence.  The  prisoner  was  accordingly 
executed.    2  Bum,  J.  24th  ed.  1044. — Chittt. 

"The  judge,  if  he  thinks  it  advisable,  may  afterwards  direct  the  hanging  in  chains,  by  a 
special  order  to  the  sheriff;  but  it  does  not  form  any  part  of  the  judgment.   Post.  107.— 

CaBlSTIAM. 
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power  is  allowed  to  the  judge,  upon  good  and  sufficient  cause,  to  respite  the 
execution  and  relax  the  other  restraints  of  this  act.* 

By  the  Eoman  law,  parricide,  or  the  murder  of  one's  parents  or  children,  was 
punished  in  a  much  sev6i*er  manner  than  any  other  kind  of  homicide.  After 
being  scourged,  the  delinquents  were  sewed  up  in  a  leathern  sack  with  a  live 
do^,  a  cock,  a  viper,  and  an  ape,  and  so  cast  into  the  sea  (r)  Sojon,  it  is  trae, 
in  his  law^,  made  none^  against  parricide,  apprehending  it  impossible  that  anv 
one  should  be  guilty  of  so  unnatural  a  barbarity.(^)  And  the  Persians,  accord- 
ing to  Herodotus,  entertained  the  same  notion  when  they  adjudged  all  persons 
who  killed  their  reputed  parents  to  be  bastards.  And  upon  some  such  reason 
as  this  we  must  account  for  *the  omission  of  an  exemplary  punishment  rsteoAo 
for  this  crime  in  our  English  laws,  which  treat  it  no  otherwise  than  as  ^ 
simple  murder,  unless  the  child  was  also  the  servant  of  his  parent.(Y) 

For,  though  the  breach  of  natural  relation  is  unobserved,  yet  tne  breach  of 
civil  or  ecclesiastical  connectioijiA,  when  coupled  with  murder,  denominates  it  a 
new  offence,  no  less  than  a  species  of  treason,  Q&Wed  parva  proditio,  or  petit  trea- 
son, which,  however,  is  nothing  else  but  an  aggravated  de^ee  of  murder;(u) 
although,  on  account  of  the  violation  of  private  allegiance,  it  is  Stigmatized  as 
an  inferior  species  of  treason. (v)  And  thus,  in  the  antient  Grothic  constitutions, 
we  find  the  breach  both  of  natural  and  civil  relations  ranked  in  the  same  class 
with  crimes  against  the  state  and  the  sovereign.(w) 

Petit  treason,"^  according  to  the  statute  25  Edw.  III.  c.  2,  may  happen  three 
ways :  by  a  servant  killing  his  master,  a  wife  her  husband,  or  an  ecclesiastical 

Serson  (either  secular  or  regular)  his  superior,  to  whom  he  owes  faith  and  obe- 
ience.  A  servant  who  kills  his  master,  whom  he  has  left,  upon  a  grudge  con- 
ceived against  him  during  his  service,  is  guilty  of  petit  treason;  for  the  traitorous 
intention  was  hatched  while  the  relation  subsisted  between  them,  and  this  is 
onlv  an  execution  of  that  intention. (a;)  So,  if  a  wife  be  divorced  a  mensa  et  thoro, 
still  the  vinculum  matrimonii  subsists;  and  if  she  kills  such  divorced  husband  she 
is  a  traitreB8.(y)  And  a  clerrpnan  is  understood  to  owe  canonical  obedience 
to  the  bishop  who  ordained  him,  to  him  in  whose  diocese  he  is  beneficed,  and 
also  to  the  metropolitan  of  such  suffrairan  or  diocesan  bishop;  and,  therefore,  to 
kill  any  of  these  is  petit  trea8on.(z)  As  to  the  rest,  whatever  has  been  said,  or 
remains  to  be  observed  hereafter,  with  respect  to  wilful  murder,  is  also  appli- 
cable to  the  crime  of  petit  treason,  which  is  no  other  than  murder  in  *its  r-  ^qqi 
most  odious  degree,  except  that  the  trial  shall  be  as  in  cases  of  high  trea-  ^ 
son,  before  the  improvements  therein  made  by  the  statutes  of  William  III.(a) 
But  a  person  indicted  of  petit  treason  may  be  acquitted  thereof  and  found 
guilty  of  manslaughter  or  murder  ;(6)  and  in  such  case  it  should  seem  that  two 
witnesses  are  not  necessary,  as  in  case  of  petit  treason  they  are."  Which  crime 
is  also  distinguished  from  murder  in  its  punishment. 

•)  Cio.  pra  &  Botdo,  2  ak  in  temet  tpiMm."    Stiernh.  de  jun  Ooth.  f.  3»  o.  8. 


S 


1  Hal  P.  a  380.  (•)  1  Hawk.  P.  C.  89.    1  Hal.  P.  C.  380. 

f«)  rottter,  107»  324»  886.  (y)  1  Hal.  P.  a  881. 

(•)  Seo  pace  76.  (•)  Ibid, 

(w)  **  Omm«m  ffraottsinia  cmutw  9<i  ftidu  ah  incdUt  in  («)  Fort.  887. 

patrtam,  iubtUtii  in  regem,  Kbaris  in  pmrente$,  vuaiiit  in  (*)  Foster,  106.  1  HaL  P.  C.  878.   2  EaL  P.  a  184. 

*  The  stat.  25  Geo.  II.  o.  37  was  repealed,  but  re-enacted,  in  almost  all  its  provisions, 
by  stat.  9  Geo.  IV.  c.  31.  By  stat.  2  &  3  W.  IV.  c.  75,  s.  16,  however,  the  enactment  of 
this  last  statute  as  to  dissection  is  repealed,  and  the  court  must  direct  that  the  prisoner 
shall  be  either  hung  in  chains  or  buried  within  the  precincts  of  the  prison,  ^ut,  by 
stat.  4  &  5  W.  IV.  c.  26,  s.  1,  so  much  of  the  stat.  2  &  3  W.  IV.  c.  75,  s.  16  as  authorizes 
the  hanging  the  body  of  a  murderer  in  chains  is  repealed ;  and,  by  stat.  6  &  7  W.  IV.  c. 
30,  the  enactment  as  to  the  time  of  execution  is  also  repealed,  and  sentence  may  be  pro- 
nounced as  in  other  capital  offences.  And  under  this  last  statute  sentence  of  death  may 
be  recorded.— 5TBWABT. 

'^  The  distinction  between  petit  treason  and  murder  is  now  entirely  abolished.  9  G^. 
IV.  c.  31,  s.  2. — Strwart. 

"^  It  has  been  determined  that  a  person  indicted  for  petit  treason  may  upon  the  eyi- 
dence  of  one  witness  be  convicted  of  murder,  though  acquitted  of  the  petit  treason. 
Badboome's  case.  Leach,  363. — Christian. 
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The  punishment  of  petit  treason  in  a  man  is,  to  be  drawn  and  hanged,  and  in 
a  woman  to  be  drawn  and  burned  ;(c)  the  idea  of  wbich  latter  punishment  seems 
to  liave  been  handed  down  to  us  by  the  laws  of  the  antient  Druids,  which  con* 
demned  a  woman  to  be  burned  for  murdering  her  husband,((/)  and  it  is  now  the 
usual  punishment  for  all  sorts  of  treasons  committed  by  those  of  the  female 
8ex.(€)"*  Persons  guilty  of  petit  treason  were  first  debarred  the  benefit  of 
clergy  by  statute  12  Hen.  Yll.  c.  7,  which  has  been  since  extended  to  their 
aiders,  abettors,  and  counsellors,  by  statute  23  Hen.  YIII.  c.  1  and  4  &  5  P. 
and  M.  c.  4. 


CHAPTBK  XV. 

OF  OFFENCES  AGAINST  THE  PEBSONS  OF  INDIVIDUALS. 

*2051        ^Haying  in  the  preceding  chapter  considered  the  principal  crime  or 
^    public  wrong  that  can  be  committed  against  a  private  subject,  namely, 
by  destroying  his  liS,  I  proceed  now  to  inquire  into  sucn  other  crimes  and  mis- 
demeanours as  more  peculiarly  affect  the  security  of  his  person  while  living. 

Of  these  some  are  lelonies,  and  in  their  nature  capital;  others  are  simple  mis- 
demeanours, and  punishable  with  a  lighter  animadversion.  Of  the  felonies,  the 
first  is  that  of  mayhem. 

1.  Mayhem,  mayJiemium,  was  in  part  considered,  in  the  preceding  book,(a)  aa 
a  civil  injury;  but  it  is  also  lookea  upon  in  a  criminal  light  by  the  law,  being 
an  atrocious  breach  of  the  king's  peace,  and  an  offence  tending  to  deprive  him 
of  the  aid  and  assistance  of  his  subjects.  For  mayhem  is  properly  defined  to 
be,  as  we  may  remember,  the  violently  depriving  another  of  the  use  of  such  of 
his  members  as  may  render  him  the  less  able,  in  fighting,  either  to  defend  him« 
self  or  to  annoy  his  adversary.(6)  And,  therefore,  the  cutting  off  or  disabling 
or  weakening  a  man's  hand  or  finger,  or  striking  out  his  eye  or  foretooth,  or 
depriving  him  of  those  parts  the  loss  of  which  in  all  animals  abates  their  courage, 
are  held  to  be  mayhems.  But  the  cutting  off  his  ear  or  nose,  or  the  like,  are 
not  held  to  be  mayhems  at  common  law,  because  they  do  not  weaken  but  only 
disfigure  him. 

*2061  *^^  ^^^  antient  law  of  England,  he  that  maimed  any  man  whereby 
-'  he  lost  any  part  of  his  body  was  sentenced  to  lose  the  like  part,  menibrum 
pro  membro;{c)  which  is  still  the  law  in  Bweden,(d)  But  this  went  afterwards 
out  of  use,  partly  because  the  law  of  retaliation,  as  was  formerly  shown,(«)  is 
at  best  an  inadequate  rule  of  punishment,  and  partlv  because  upon  a  repetition 
of  the  offence  the  punishment  could  not  be  repeated.  So  that,  oy  the  common 
law  as  it  for  a  long  time  stood,  mayhem  was  only  punishable  with  fine  and 
imprisonment,(/)  unless  perhaps  the  offence  of  mayhem  by  castration,  which 
all  our  old  writers  held  to  be  felony:  '^et  sequitur  aliguando  posna  capitalis,  aU^ 


lHaLP.G.882.  Slnat^Sll. 
)  Gnsar  di  BdL  CfaU.  L6,e.lS. 
'•)  Bee  pa^  08. 
•)  See  book  ilL  page  121. 
»)  Britt.  1. 1,  c  26.  1  Hawk.  P.  0.  111. 
(«)  8  Inst.  118.    Mes,  H  la  pk^ntt  $oU  faUe  de 


mf  antra  toUe  a  home  $a  ma»6ret,  en  tid  ecmpenbra  If 
M  une  mtyn  par  jufftmeni,  oome  U  mtmbn  aouKt  eU 
trtmum.   Brit  e.  25. 

')  Stierah.  dt  jmrt  Siuam.  L  8»  <.  & 
t»)  See  pan  12. 

r)l  Hawk.  P.  a  112. 


% 


^  By  the  30  Geo.  III.  o.  48,  women  shall  no  longer  be  Bentenced  to  he  burned ;  but  in 
all  cases  of  high  and  petit  treason  they  shall  be  condemned  to  be  drawn  and  hanged ; 
and  in  petit  treason  they  shall  be  subject  besides  to  the  same  judgment  with  regard  to 
dissection  and  the  time  of  execution  as  is  directed  by  the  25  Geo.  II.  c.  37  in  cases  of 
murder.  Soon  after  the  passing  of  the  25  Geo.  II.  c.  37,  the  minority  of  the  judsea 
agreed  that  in  the  case  of  men  convicted  of  petit  treason  the  judgment  introduced  ^y 
fchat  statute  should  be  added  to  the  common-law  judgment  for  petit  treason.  Font  lof 
-Christian. 
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quando  perpetuum  exiliumy  cum  omnium  bonorum  ademptione"(g)  And  this  although 
the  mayhem  was  committed  upon  the  highest  provocation.(A) 

But  subsequent  statutes  have  put  the  crime  and  punishment  of  mayhem  more 
out  of  doubt.  For,  first,  by  statute  5  Hen.  lY.  c.  5,  to  remedy  a  mischief  that 
then  prevailed  of  beating,  wounding,  or  robbing  a  man  and  then  cutting  out 
his  tongue  or  putting  out  his  eyes  to  prevent  him  from  being  an  evidence  against 
them,  this  offence  is  declared  to  be  felony,  if  done  of  malice  prepense ;  that  is, 
as  Sir  Edward  Coke(i)  explains  it,  voluntarily  and  of  set  purpose,  though  done 
upon  a  sudden  occasion,  ^ext  in  order  of  time  is  the  statute  37  Hen.  YIII.  c.  6^ 
which  directs  that  if  a  man  shall  maliciously  and  unlawfully  cut  off  the  rMQl 
ear  of  any  of  the  ^king's  subjects,  he  shall  not  only  forfeit  treble  damages  ^ 
to  the  party  ^eved,  to  be  recovered  by  action  of  trespass  at  common  law  as  a 
civil  satisfaction,  but  also  10/.  by  way  or  fine  to  the  king,  which  was  his  criminal 
ameroement.  The  last  statute,  but  by  &r  the  most  severe  and  effectual  of  all, 
is  that  of  22  k  23  Car.  U.  c.  1,  called  the  Coventry  act,  being  occasioned  by  an 
assault  on  Sir  John  Coventry  in  the  street,  and  slitting  his  nose,  in  revenge  (as 
was  supposed)  for  some  obnoxious  words  uttered  by  nim  in  parliament.  By 
this  statute  it  is  enacted  that  if  any  person  shall  of  malice  aforethought  and  by 
lying  in  wait  unlawfully  cut  out  or  disable  the  tongue,  put  out  an  eye,  slit  the 
nose,  cut  off  a  nose  or  lip,  or  cut  off  or  disable  any  limb  or  member,  of  auy  othior 
person,  with  intent  to  maim  or  disfigure  him^  such  person,  his  counsellors,  aiders, 
and  abettors,  shall  be  guilty  of  felony  without  benefit  of  clergy . (Ay 

Thus  much  for  the  felony  of  mayhem :  to  which  may  be  added  the  offence  of 


(9)  Bract  fbl.  144.  which  tb«y  ware  therefore  indicted.    And  Ooke,  who  wm  • 

(*)  Sir  Kdward  Ooke  (8  Inst.  62)  hu  traneoribed  a  record  disgrace  to  the  profbiflion  of  the  law,  had  the  efDrontery  to 

of  Henry  the  Third's  time,  (Claut.  18  Bmu  lit  m.  9,)  by  reet  his  defence  upon  this  point. — ^that  the  asaanlt  was  Lot 

which  a  gentleman  of  Somersetshire  and  his  wife  appear  to  committed  with  an  intent  to  disilgare,  bvt  with  an  intent  t» 

have  been  apprehended  and  committed  to  prison,  being  murder,  and  therefore  not  within  the  statute.    But  the  court 

Indicted  for  dealing  Utius  with  John  the  monk,  who  was  held  that  if  a  man  attacks  another  to  murdrtr  him  with  such 

caught  in  adultery  with  the  wife.  an  instmroent  as  a  hedge-bill,  which  cannot  but  endanger 

(•}8  Inst  62.  the  disfiguring  him,  and  in  such  attack  happens  not  to  kilt 

f  (A)  On  this  statute  Mr.  Coke^  a  gentleman  of  Soflblk,  and  but  only  to  disfigure  him,  he  maj  be  indicted  on  this 

one  Woodburn,  a  labourer,  were  indicted  in  1722, — Coke  for  statute :  and  it  shall  be  left  to  the  Jury  to  determine  whether 

hiring  and  abetting  Woodburn,  and  Woodburn  for  the  actual  it  were  not  a  design  to  murder  by  disfiguring,  and  conso^ 

feet  of  slitting  the  nose  of  Mr.  Crispo,  Coke's  brother-in*law.  quontly  a  malldouii  intent  to  disfigure  as  well  ns  to  murder. 

The  case  was  somewhat  singular.    The  murder  of  Crltpe  Accordingly  the  Jury  found  them  guilty  of  such  previouA 

was  intended,  and  he  was  left  for  dead,  being  terribly  intent  to  disfigure  in  order  to  effect  the  principal  intent  to 

hacked  and  disfigured  with  ahedge-biU;  but  he  recovered,  murder,  and  they  were  both  condemned  and  executed. 

Kow,  the  bare  intent  to  murder  is  no  felony :  but  to  disfigure  State  Trials,  tL  212. 
with  an  intent  todlrilgure  is  made  so  by  this  statute,— on 

^  These  statutes  are  now  all  repealed.  "  So  muoh  of  the  5  Hen.  IV.  e.  5  as  relates  to 
cutting  the  tongues  or  putting  out  the  eyes  of  any  of  the  king's  liege  people,  and  to  any 
assault  upon  the  servant  of  a  knight  of  the  shire  in  parliament,"  by  the  9  Geo.  IV.  c.  31 ; 
the  37  Hen.  VIII.  c.  6  wholly,  by  the  7  &  8  Geo.  iV.  o.  27 ;  and  the  22  &  23  Geo.  II, 
c.  I  wholly,  by  the  9  Geo.  IV.  c.  31 ;  and  the  old  law  with  respect  to  mayhem  is  now 
merged  in  the  last-mentioned  statute,  sects.  11  and  12  of  which  provide  ample  remedies 
for  that  offence.  There  are,  however,  two  species  of  maiming  not  included  in  the  9 
Geo.  IV.  c.  31,  it  having  been  previously  found  necessary  to  make  them  the  subjects  of 
distinct  enactments, — ^namely,  ii^juries  done  to  the  persons  of  individuals  by  means  of 
wanton  or  furious  driving,  and  by  means  of  si)ring-guns  and  man-traps. 

l\y  the  1  Geo.  IV.  o.  4,  it  is  enacted  that  if  any  person  whatever  shall  be  maimed  or 
otherwise  injured  by  reason  of  the  wanton  and  furious  driving  or  racing,  or  by  the  wilful 
misconduct  of  any  coachman  or  other  person  having  the  diarge  of  any  stage-coach  or 
public  carriage,  such  wanton  or  furious  driving  or  racing,  or  wilful  misoonduot,  of  such 
coachman  or  other  person,  shall  be,  and  the  same  is  thereby  declared  to  be,  a  misde- 
meanour, and  punishable  as  such  by  fine  or  impmonment.  Proviso,  not  to  extend  to 
hackney-coaches  drawn  by  two  horses  only  and  not  plying  for  hire  as  staffeHXMtches. 
This,  it  will  be  observed,  applies  only  to  cases  where  some  iivjury  short  o^  death  ia 
inflicted.  Where  death  ensues  from  the  negligence  or  misconduct,  of  such  persons,  the 
offence  amounts  either  to  murder  or  manslaughter.    See  Hex  vs.  Walker,  1  0.  &  P.  320. 

By  the  7  &  8  Geo.  IV.  c.  18,  s.  1,  it  is  enacted  that  if  any  person  shall  set  or  place,  or 
fiause  to  be  set  or  placed,  any  spring-gun,  man-trap,  or  other  engine  calculated  to  destroy 
human  life  or  inflict  grievous  bodily  harm,  with  the  intent  that  the  same,  or  whereby 
the  same,  may  destroy  or  inflict  grievous  bodily  harm  upon  a  trespasser,  or  other  person 
coming  in  contact  therewith,  the  person  so  setting  or  placing,  or  causing  to  be  so  set  or 
placed,  such  gun,  trap,  or  engine  as  aforesaid,  shall  be  guilty  of  ^  misdemeanour -~ 
•  C91TTT. 
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wilfully  and  mAliciouely  shooting  at  any  ];)6r8on  in  any  dwelling-hoiiBe  or  other 
place ;  an  offence  of  which  the  probable  consequence  may  be  either  killing  or 
*2081  ^^i^i^g  ^^™-  This,  though  no  such  evil  consequence  ^ensues,  is  made 
-I  felony  without  benefit  of  clergy  by  statute  9  Geo.  I.  c.  22;  and  thereupon 
ono  Arnold  was  convicted  in  1723  for  shooting  at  lord  Onslow,  but,  being  half 
a  madman,  was  never  executed,  but  confined  in  prison,  where  he  died  ab(»ut 
thirty  years  after.* 

II.  The  second  offence,  more  immediately  affecting  the  personal  security  of 
individuals,  relates  to  the  female  part  of  his  majesty's  subjects;  being  that  of 
their  forc^U  abduction  and  marriage;  which  is  vulgarly  called  stealing  an  heiress. 
For,  by  statute  3  Hen.  YII.  c.  2,  it  is  enacted  that  if  any  person  shall  for  lucre 
take  any  woman,  being  maid,  widow,  or  wife,  and  having  substanee  either  in 
goods  or  lands,  being  heir-apparent  to  her  ancestors,  contrary  to  her  will,  and 
afterwards  she  be  married  to  such  misdoer,  or  by  his  consent  to  another,  or  de- 
filed ;  such  person,  his  procurers  and  abettors,  and  such  as  knowingly  receive 
such  woman,  shall  be  deemed  principal  felons ;  and,  by  statute  80  Bhz.  c.  9,  the 
benefit  of  clergy  is  taken  away  from  all  such  felons,  who  shall  be  pr'ncipals, 
procurers,  or  accessories  before  the  &ct.' 

In  the  construction  of  this  statute  it  hath  been  determined, — ^1.  That  the  in- 
dictment must  allege  that  the  taking  was  for  lucre ;  for  such  are  the  words  of 
the  statute.  (Z^  2.  in  order  to  show  this,  it  must  appear  that  the  woman  has 
substance,  eitner  real  or  personal,  or  is  an  heir-apparent.(m)  3.  It  must  appear 
that  she  was  taken  away  against  her  will.  4.  It  must  also  appear  that  she 
was  afterwards  married  or  defiled.  And  though  possibly  the  marriage  or  de- 
filement might  be  by  her  subsequent  consent,  being  won  thereto  by  flatteries 
aft;er  the  taking,  yet  this  is  felony,  if  the  first  taking  were  against  her  will  ;(n/ 


t 


I)  1  Hawk.  P.  0. 110.  (*)  1  H«L  P.  G.  080. 

;•)  1  HaL  P.  0.  660.    1  Hawk.  P.  C 100. 


'  All  the  previous  statutes  were  repealed,  so  far  as  they  extended  to  offences  relating 
to  the  person,  by  statute  1  Vict.  c.  85,  by  s.  2  of  which  the  administering  poison,  or  stab- 
bing, cutting,  or  wounding,  or  causing  bodily  injury  to,  any  person  dangerous  to  life,  with 
intent  to  commit  murder,  is  felony  punishable  with  death ;  and  the  following  crimes  are 
felony  puniuhable  with  transportation  for  life  or  fifteen  years, — and  now  to  penal  servi- 
tude, or  imprisonment  for  three  years, — viz.,  the  attempting  to  administer  poison,  Ac. 
or  shooting  at  any  person,  or  drawing  a  trigger  or  attempting  to  discharge  loaded  arms 
at  any  person,  or  to  drown,  suffocate,  or  strangle,  with  intent  to  mur<£Br,  though  no 
bodily  injury  be  effected,  (s.  3;)  the  attempting  by  any  such  means  to  maim,  disfigare, 
or  disable  any  person,  (s.  5;)  the  sending  explosive  substances,  or  throwing  destructive 
matter,  with  intent  to  harm,  maim,  or  disfigure  any  person,  (s.  5;)  and  the  trying  to 
procure  abortion  by  poison  or  otherwise.  S.  6.  And  the  malicious  stabbing  or  wounding 
any  person,  without  the  intent  to  murder,  is  a  misdemeanour.  14  &  15  Vict.  c.  19.  And 
now  also,  by  stat  9  &  10  Vict.  c.  25,  any  mayhem  occasioned  by  maliciously  causing  gun- 
powder or  other  substance  to  explode,  or  the  causing  or  delivering  to,  or  causing  to  be 
taken  by,  any  person  any  dangerous  thing,  or  the  casting  at  or  applying  to  any  person 
any  corrosive  fluid  or  dangerous  substance  with  intent  to  maim,  is  a  felony,  and  punish- 
able with  transportation  for  life,  or  for  any  term  not  exceeding  three  years,  with  or  with- 
out hard  labour  and  solitary  confinement.  Also  the  administering  chloroform,  laudanum, 
or  other  stupefying  drug,  with  intent  to  enable  the  offender  to  commit  a  felony,  is  a 
felony  itself,  and  punishable  with  transportation  for  life  or  not  less  than  seven  years,  or 
imprisonment  for  three  years,  (14  &  15  Vict.  c.  19,  s.  3,)  and  now  with  penal  servitude. 
16  A  17  Vict.  c.  99.— Stewart. 

'  These  statutes  are  both  wholly  repealed,  by  the  9  Geo.  IV.  o.  31,  by  sect.  19  of  which 
it  is  enacted  that  where  any  woman  shall  have  any  interest,  whether  legal  or  equitable, 
present  or  future,  absolute,  conditional,  or  contingent,  in  any  real  or  personal  estate,  or 
shall  be  an  heiress  presumptive,  or  next  of  kin  to  any  one  having  such  interest, — ^if  any 
person  shall,  from  motives  of  lucre,  take  away  or  detain  such  woman  against  her  will, 
with  intent  to  marry  or  defile  her,  or  to  cause  her  to  be  married  or  defiled  by  any  other 
person,  every  such  offender,  and  every  person  counselling,  aiding,  or  abetting  such 
offender,  shidl  be  guillv  of  felony,  and,  beinff  convicted  thereof,  shall  be  liable  to  be 
transported  for  life  or  tor  any  term  not  less  than  seven  years,  or  to  be  impriacmed,  with 
c«*  without  hard  labour,  for  any  term  not  exceeding  four  years. — Chittt. 

*  But  if  the  forcible  abduction  is  confined  to  one  county,  and  the  marriage  be  solemn* 
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and  so  vice  versa,  if  the  woman  be  originally  taken  away  bj  her  own  consent) 
^et  if  she  af 
ler  will,  she 


vet  if  she  afterwards  refuse  to  continue  with  the  offender,  and  be  forced  against 
her  will,  she  may  fW>m  that  time  as  properly  '*'be  said  to  be  taken  against  rxcoQg 
her  will  as  if  she  never  had  given  any  consent  at  all ;  for  till  the  force    ^ 


was  put  upon  her  she  was  in  her  own  power.(o)  It  is  held  that  a  woman  thus 
taken  away  and  married  may  be  sworn  and  give  evidence  against  the  o^ender, 
though  he  is  fier  husband  de  facto,  contrary  to  the  general  rule  of  law,  because 
he  is  no  husband  de  jure,  in  case  the  actual  marriage  was  also  against  her 
will.(2>)  In  cases  indeed  where  the  actual  marriage  is  good  by  the  consent  of 
the  inveigled  woman  obtained  after  her  forcible  abduction,  Sir  Matthew  Hale 
seems  to  question  how  far  her  evidence  should  be  allowed ;  but  other  author- 
ities(^)  seem  to  agree  that  it  should  even  then  be  admitted;  esteeming  it  ab- 
surd that  the  offender  should  thus  take  advantage  of  his  own  wrong,  aud  that 
the  very  act  of  marriage,  which  is  a  principal  ingredient  of  his  crime,  bhould 
(by  a  forced  construction  of  law)  be  made  use  of  to  stop  the  mouth  of  the  most 
material  witness  against  him.* 

An  inferior  decree  of  the  same  kind  of  offence,  but  not  attended  with  force^ 
is  punished  by  tne  statutes  4  &  5  Ph.  and  Mar.  c.  8,  which  enacts  that  if  any 
person  above  the  age  of  fourteen  unlawftilly  shall  convey  or  take  away  any 
tDoman  child  unmarried,  (which  is  held(r)  to  extend  to  bastards  as  well  as  to 
legitimate  children,)  within  the  a^e  of  sixteen  years,  from  the  possession  an<l 
against  the  will  of  the  father,  mother,  guardians,  or  governors,  he  shall  be  im- 
prisoned two  years,  or  fined  at  the  discretion  of  the  justices  -,  and  if  he  de- 
flowers such  maid  or  woman  child,  or  without  the  consent  of  parents  contracts 
matrimony  with  her,  ?ie  shall  be  imprisoned  five  years,  or  fined  at  the  discretion 
of  the  Justices,  and  she  shall  forfeit  all  her  lands  to  her  next  of  kin  during  the 
life  of  her  said  husband.'    So  that  as  these  stolen  mannages,  under  the  age  of 

(•)  1  Hawk.  P.  C.  110.  (ff)  Cro.  Car.  488.  8  Keb.  198.   Bute  Trials,  y  455. 

(r;  1  HaL  P.  C  eei.  (r)  Stra.  1162. 


Ized  by  consent  in  another,  the  defendant  cannot  be  indicted  in  either,  though  had  the 
force  been  continued  into  the  county  where  the  marriage  took  place,  no  subsequent 
consent  would  avail.  Cro.  Car.  488.  Hob.  183.  Hawk.  b.  ii.  c.  25,  s.  40.  1  Russ.  820, 
821.  1  East,  P.  C.  453.  Where  the  female  is  under  no  restraint  at  the  time  of  marriage, 
those  who  are  present,  but  who  are  ignorant  of  the  previous  circumstances,  will  not 
share  in  the  guilt  of  the  abduction.  Cro.  Car.  489,  493.  As  to  accessories  after  the  fact, 
see  1  East,  P.  C.  453.    3  Chitt.  Crim.  L.  818.— Chittt. 

'  It  seems  to  be  well  agreed,  and  indeed  to  be  beyond  all  doubt,  that  where  a  woman 
is  taken  away  and  married  by  force  she  is  a  competent  witness  against  her  husband  on  an 
indictment  for  that  ofience.  See  Phil.  Ev.  3d  ed.  70,  and  the  authorities  there  cited. 
But  the  proposition  that  where  she  consents  to  the  marriage  after  a  forcible  abduction 
her  evidence  is  equally  admissible,  seems  to  admit  of  some  doubt.  In  the  last  case  of 
this  kind  (Wakefield's)  both  the  abduction  and  the  marriage  were  in  fact  voluntary,  the 
lady*s  consent  to  both  haying  been  obtained  by  fraud ;  but  it  was  held  that  the  iraud  in 
law  amounted  to  force^  and  the  lady  was  upon  that  ground,  it  is  conceived,  admitted  as 
a  witness  against  the  husband.  A  doubt  afterwards  arose  whether  the  marriage  in  that 
case  was  v^id  or  not,  which  led  to  the  bringing  in  a  bill  to  annul  it,  though  the  prevail- 
ing opinion  amons  the  profession  seemed  to  be  that  the  marriage  was  ipso  facto  void,  as  a 
marriage  procured  by  force :  in  which  view  of  the  case,  the  admission  of  the  wife's  evi- 
dence would  not  be  an  authority  upon  the  question  one  way  or  the  other.  One  account 
of  that  trial  states  that  HuUock,  B.,  declared  that,  even  assuming  the  marriage  to  be 
valid,  he  would  admit  the  wife's  evidence,  for  there  were  cases  in  which  the  evidence  of 
wives  was  admissible  against  their  husbands,  and  he  considered  that  to  be  one  of  them. 
And,  upon  the  principle  that  a  woman  may  give  evidence  against  her  husband  in  the 
case  of  a  personal  wrong  done  to  herself,  it  does  seem  that  the  wife  would  be  a  compe- 
tent witness  in  a  prosecution  for  abduction,  even  though  the  marriage  was  valid.—- 


Chittt. 


*  This  act  of  4  &  5  P.  and  M.  c.  8  is  wholly  repealed  by  the  9  Geo.  IV.  c.  31 ;  sect.  20  of 
which  enacts,  that  if  any  person  shall  unlawfully  take,  or  cause  to  be  taken,  any  unnuu^ 
lied  girl,  being  under  the  age  of  sixteen  years,  out  of  the  possession  and  against  the  will 
of  her  father  or  mother  or  any  other  person  having  the  lawful  care  or  charge  of  her, 
ererv  such  offender  shall  be  guilty  of  a  misdemeanour,  and,  being  convicted  thereof,  ohaa 
ba  liable  to  suffer  such  punishment  by  fine  or  imprisonment,  or  by  both,  as  the  court 
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Bixteen,  were  uauallj  upon  mercenary  views,  this  act»  besides  punishing  tb« 

seducer,  wisely  removed  the  temptation.    But  this  latter  part  of  the  act  is  now 

^2101    ^^'^^^^^  ^almost  useless  by  provisions  of  a  very  different  kind,  which 

^    make  the  marriage  totally  void,(d)  in  the  statute  26  Geo.  II.  c.  83.^ 

III.  A  third  offence,  against  the  female  part  also  of  his  majesty's  subjects,  but 
attended  with  greater  aggravation  than  tuat  of  forcible  marriage,  is  the  crime 
of  rape,  raptus  mulierumy  or  the  carnal  knowledge  of  a  woman  forcibly  and 
against  her  wilL  This,  by  the  Jewish  law,(^)  was  punished  with  death  in  case 
the  damsel  was  betrothed  to  another  man ;  and  in  case  she  was  not  betrothed, 
then  a  heavy  fine  of  fifty  shekels  was  to  be  paid  to  the  damsel's  father,  and  she 
was  to  be  the  wife  of  the  ravisher  all  the  days  of  his  life,  Without  that  power 
of  divorce  which  was  in  general  permitted  by  the  Mosaic  Law. 

The  civil  law(u)  punishes  the  crime  of  ravishment  with  death  and  confisca- 
tion of  goods ;  under  which  it  includes  both  the  offence  of  forcible  abduction, 
or  taking  away  a  woman  from  her  friends,  of  which  we  last  spoke ;  and  also 
the  present  offence  of  forcibly  dishonouring  them ;  either  of  which  without  the 
other  is  in  that  law  sufficient  to  constitute  a  capital  crime.  Also,  the  stealing 
away  a  woman  from  her  parents  or  guardians,  and  debauching  her,  is  equally 
penal  by  the  emperor's  edict,  whether  she  consent  or  is  forced :  '^  sive  volent^us^ 
sive  nolentibus  muUeribus,  tale  /acinus  fuerit  perpetratum/'  And  this,  in  order  to 
take  away  from  women  every  opportunity  of  offending  in  this  way ;  whom 
the  Koman  law  supposes  never  to  go  astray  without  the  seduction  and  art  of 
the  other  sex :  and  therefore,  by  restraining  and  making  so  highly  penal  ijie 
solicitations  of  the  men,  they  meant  to  secure  effectually  the  nonour  of  the 
women.  "  Si  enim  ipei  raptores  metUy  vd  atrocUate  pceiuje^  ab  hujusmodi  facinore  se 
temperaverint,  mUU  mtUieriy  sive  volenti,  sive  nolenti,  peccandi  locus  relinquetur; 
quia  hoc  ipsum  velle  mulierum,  aJb  insidiis  nequmimi  hominis^  qui  ineditatur  rch 
*211 1  P^^^^f  inducitur,  *Nisi  etenim  earn  solicitaverit,  nisi  odiosis  artibus  dream* 
^  venerit,  non  faciei  earn  velle  in  tantum  dedecus  sese  prodere"  But  our 
English  law  does  not  entertain  quite  such  sublime  ideas  of  the  honour  of  either 
sex  as  to  lay  the  blame  of  a  mutual  fault  upon  one  of  the  transgressors  only ; 
and  therefore  makes  it  a  necessary  ingredient  in  the  crime  of  rape  that  it  must 
be  against  the  woman's  will. 

Bape  was  punished  by  the  Saxon  laws,  particularly  those  of  king  Athel* 
stan,(u>^)  with  death ;  which  was  also  agreeaole  to  the  old  Gothic  or  Scandi- 
navian con8titution.(a;)  But  this  was  anerwards  thought  too  hard ;  and  in  its 
stead  another  severe  but  not  capital  punishment  was  mflicted  bv  William  the 
Conqueror,  viz.,  castration  and  loss  of  eyes  }(y)  which  continued  till  after  Bittcton 
wrote,  in  the  reign  of  Henry  the  Third.  But,  in  order  to  prevent  malicious 
accusations,  it  was  then  the  law  (and,  it  seems,  still  continues  to  be  so  in  appeals 
of  rape)(2r)  that  the  woman  should  immediately  after,  ^'dum  recens  fuerit  male- 

(•)  Sea  book  i.  0800487,  Ae.  (■)  SUernh. cbiwre  AMon.  L  3,  c.  2. 

(t)  Deat.  xxiL  26.  (P)  LL.  OuU.  Otmg,  c.  19. 

(«)  Cbd.  9,  Ut.  1&  (•)  1  HaL  P.  G.  681. 
(w)  BractoD,  2. 8,  o.  S8. 

shall  award.    This  clause  was  framed  for  the  purpose  of  meeting  such  a  case  as  that  of 
Wakefield, — Chittt. 

'  Such  a  marriage,  if  voluntary  on  the  part  of  the  female,  that  is,  not  procured  by  force 
or  frau«i,  would  not  now  be  void, — it  having  been  held,  after  much  doubt  entertained 
upon  the  point  among  the  profession,  (see  Doe  ve.  Price,  1  M.  A;  R.  683,)  that  the  4  Geo. 
I V.  c.  76  legalizes  marriages  which  would  otherwise  have  been  void,  under  the  26  Geo. 
II.  c.  33,  on  account  of  the  minority  of  the  parties  and  the  non-consent  of  pareiits.  See 
Rex  ve.  Birmingham,  2  M.  &  R.,  8  B.  &  C.  29,  and  the  judgment  of  lord  TetOerdm  therein. 
The  new  act,  however,  provides  (sect.  23)  that  if  any  valid  marriage  solemnized  by  license 
shall  be  procured  by  a. party  to  such  marriage  to  be  solemnized  between  persons  one  or 
both  of  Inborn  shall  be  under  age,  by  means  of  fiaJse  swearing  to  any  matter  to  which  such 
party  is  required  personidly  to  depose,  all  the  property  accruing  from  the  marr*age  shall 
be  forfeited,  and  shall  be  secured  for  the  benefit  of  the  innocent  party  w  the  ietue  of  tka 
namage.  The  latter  words  clearly  show  the  intention  of  the  legislature  not  to  render  the 
■lanrisge  void;  for  the  words  "issue  of  the  marriage"  in  an  Act  of  ParlianrNit  muai 
■Man  liaDful  issue,  which  they  could  not  be  if  the  marriage  wm  void.— Chittt. 
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fiduitiy^  go  to  the  next  town,  and  there. make  discovery  to  Bome  crodiole  person 
of  the  injury  she  has  suffered,  and  afterwards  should  acquaint  the  high  con- 
stable of  the  hundred,  the  coroners,  and  the  sheriff  with  the  outraffe.(a)  This 
seems  to  correspond  in  some  degree  with  the  laws  of  Scotland  and  Aragon.(^) 
which  require  that  complaint  must  be  made  within  twenty-four  hours ;  though 
afterwards,  by  statute  Westm.  1,  c.  13,  the  time  of  limitation  in  England  was 
extended  to  forty  days.  At  present  there  is  no  time  of  limitation  fixed ;  for  as 
*t  is  usually  now  punished  by  indictment  at  the  suit  of  the  king,  the  maxim  of 
law  takes  place  tnat  nuUum  tempua  occurrit  regi;  but  the  jury  will  rarely  give 
credit  to  a  st-ale  complaint.  During  the  former  period  also  it  was  held  for 
law(<;)  that  the  woman  (by  consent  of  the  judge  and  her  parents)  misht  redeem 
the  offender  from  the  execution  of  his  sentence  by  accepting  him  for  her  hus- 
band, if  he  also  was  willing  to  agree  to  the  exchange,  but  not  otherwise. 

'*'In  the  3  Edw.  I.,  by  the  statute  Westm.  1,  c.  13,  the  punishment  of  cM-to 
rape  was  much  mitigated ;  the  offence  itself  of  ravishing  a  damsel  within  ^ 
age,  (that  is,  tioelve  years  old,)  either  with  her  consent  or  without,  or  of  any  other 
woman  against  her  will,  being  reduced  to  a  trespass,  if  not  prosecuted  by  appeal 
within  forty  days,  and  subjecting  th«  offender  only  to  two  years'  imprisonment 
and  a  fine  at  the  king's  will. .  But,  this  lenity  being  productive  of  the  most 
terrible  consequences,  it  was  in  ten  years  afterwards,  13  Edw.  I.,  found  neces- 
sary to  make  the  offence  of  forcible  rape  felony,  by  statute  Westm.  2,  o.  34. 
And  by  statate  18  Eliz.  c.  7,  it  is  made  felony  without  benefit  of  clergy ;  as  is 
also  the  abominable  wickedness  of  carnally  knowing  and  abusing  any  woman 
ohild  under  the  age  of  ten  years ;  in  which  case  the  consent  or  non-consent  is 
immaterial,  as  by  reason  of  her  tender  years  she  is  incapable  of  judgment  and 
discretion.  Sir  Matthew  Hale  is  indeed  of  opinion  that  such  profligate  actions 
committed  on  an  infant  under  the  a^e  of  twelve  years,  the  age  of  female  discre- 
tion by  the  common  law,  either  with  or  without  consent,  amount  to  rape  and 
felony,  as  well  since  as  before  the  statute  of  queen  Elizabeth  -Jd)  but  that  law 
has  in  general  been  held  only  to  extend  to  infants  under  ten,  tnough  it  should 
seem  that  damsels  between  ten  and  twdve  are  still  under  the  protection  of  the 
statute  Westm.  1,  the  law  with  respect  to  their  seduction  not  having  been 
altered  by  either  of  the  subsequent  statutes." 

A  male  infant  under  the  age  of  fourteen  years  is  presumed  b^  law  incapable 
to  commit  a  rape,  and  therefore^  it  seems,  cannot  be  found  gmlty  of  it.  For 
though  in  other  felonies  malitia  supplia  cet^tem,  as  has  in  some  cases  been  shown, 
yet,  as  to  this  particular  species  of  felony,  the  law  supposes  an  imbecility  of 
body  as  well  as  mind.(e)' 

The  civil  law  seems  to  suppose  a  prostitute  or  common  harlot  incapable  of 
any  injuries  of  this  kind;(/)  not  allowing  '^'any  punishment  for  vio-  r^oio 
lating  the  chastity  of  her  who  hath  indeed  no  chastity  at  all,  or  at  ^ 
least  hath  no  regard  to  it.  But  the  law  of  England  does  not  judge  so  hardly 
of  offenders  as  to  cut  off  all  opportunity  of  retreat  even  from  common  strum- 
pets, and  to  treat  them  as  never  capable  of  amendment.  It  therefore  holds  it 
to  be  felony  to  force  even  a  concubine  or  harlot ;  because  the  woman  may  hava 
forsaken  that  unlawful  course  of  life  :(g)  for,  as  Bracton  well  observes,(A)  '<  lic^ 
meretrix  fuerit  antea,  eerie  tunc  temporis  nonfuity  cum  reclamando  neqititice  ejtis  ew^ 
sentire  noluit.** 

As  to  the  material  facts  requisite  to  be  given  in  evidence  and  proved  upon  an 
indictment  of  rape,  they  are  of  such  a  nature  that,  though  necessary  to  be 


(•)  GlanY.  L 14,  c  6.   Braot  L  8,  o.  28. 
(»)  Banington,  142. 
(•)  Olanr.l  14,  o.  0.   Bract  {.  8,  o.  28. 
(4 1  Hal.  P.  a  681. 


'•)  nild. 

[/)  CW.  9, 9,  22.    1V'.47,2,39. 

[»)  I  Hal.  P.  C.  e2».   1  Hawk.  P.  0. 108. 

>)  Pol.  147. 


*  But  now,  by  stat.  4  &  5  Viot.  o.  56,  8.  3,  the  punishment  of  death  is  repealed,  and 
transportation  for  life  is  substituted  for  both  the  offences  of  rape  and  carnal  knowlodga 
of  a  girl  under  ten  years  of  age,  for  which  penal  servitude  may  now  be  substituted.  - 
Strwakt. 

'  But  an  infant  under  fourteen  may  be  guilty  as  an  abettor  if  shown  to  possess  a  mi** 
ehievous  discretion.    1  Hale,  630.— Chittt. 
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known  and  settled  for  the  conviction  of  the  guilty  and  preservation  of  the 
innocent;  and  therefore  are  to  he  found  in  such  criminal  treatises  as  discourse 
of  these  matters  in  detail,  yet  they  are  highly  improper  to  be  publicly  discussed, 
except  only  in  a  court  of  justice:  I  shall  therefore  merely  add  upon  this  nead 
a  few  remarks  from  Sir  Mattbe'w  Hale,  with  regard  to  the  competency  and 
credibility  of  witnesses ;  which  may,  salvo  piuiore,  be  considered. 

And,  first,  the  party  ravished  may  give  evidence  upon  oath,  and  is  in  law  a 
competent  witness;  but  the  credibility  of  her  testimony,  and  how  far  forth  she 
is  to  be  believed,  must  be  left  to  the  jury  upon  the  circumstances  of  fact  that 
concur  in  that  testimony.  For  instance :  if  the  witness  be  of  good  fame ;  i£ 
she  presently  discovered  the  offence  and  made  search  for  the  onender ;  if  the 
party  accused  fled  for  it ;  these,  and  the  like,  are  concurring  circumstances 
which  give  greater  probability  to  her  evidence.  But,  on  the  other  side,  if  she 
be  of  evil  fame,  and  stand  unsupported  by  others ;  if  she  concealed  the  injury 
for  any  considerable  time  after  she  had  opportunity  to  complain ;  if  the  place, 
where  the  fact  was  alleged  to  be  committed,  was  where  it  was  possible  she 
*2141  ^^S^^  have  been  heard,  and  she  made  no  outcry;  these  and  the^like 
^  circumstances  carry  a  strong  but  not  conclusive  presumption  that  her 
testimony  is  teAse  or  feigned.^^ 

Moreover,  if  the  rape  be  charged  to  be  committed  on  an  infant  under  twelve 
years  of  age,  she  may  still  be  a  competent  witness  if  she  hath  sense  and  under- 
standing to  know  the  nature  and  obligations  of  an  oath,  or  even  to  be  sensible 
of  the  wickedness  of  telling  a  deliberate  lie."  Nay,  though  she  hath  not,  it  is 
thought  by  Sir  Matthew  Hale(i)  that  she  ought  to  be  heard  without  oath,  to 
give  the  court  information;  and  others  have  held  that  what  the  child  told  her 
mother  or  other  relations  may  be  given  in  evidence,  since  the  nature  of  the  case 
admits  frequently  of  no  better  proof  But  it  is  now  settled  [Brazier's  case, 
before  the  twelve  judges,  P.  19,  Greo.  III.]  that  no  hearsav  evidence  can  be  given 
of  the  declaration  of  a  child  who  hath  not  capacity  to  be  sworn,  nor  can  such 
child  be  examined  in  court  without  oath  ;  and  that  there  is  no  determinate  age 
at  which  the  oath  of  a  child  ought  either  to  be  admitted  or  reiected.  Yet, 
where  the  evidence  of  children  is  admittdS,  it  is  much  to  be  wished,  in  order 
to  render  their  evidence  credible,  that  there  should  be  some  concurrent  testi* 
mony  of  time,  place,  and  circumstances,  in  order  to  make  out  the  fact ;  and 
that  the  conviction  should  not  be  grounded  singly  on  the  unsupported  accu- 
sation of  an  infant  under  years  of  discretion.  There  may  be,  therefore,  in 
many  cases  of  this  nature,  witnesses  who  are  competent,  that  is,  who  may  be 
admitted  to  be  heard,  and  yet,  after  being  heard,  may  prove  not  to  be  credible 
or  such  as  the  jury  is  bound  to  believe.  For  one  excellence  of  the  trial  by 
jury  is,  that  the  jury  are  triers  of  the  credit  of  the  witnesses,  as  well  as  of 
the  truth  of  the  fact. 

(<)  1  Hal.  p.  a  684. 

^  But  the  rule  reepecting  the  time  that  elapses  before  the  prosecutrix  complains  will 
not  apply  where  there  is  a  good  reason  for  the  delay,  as  that  she  was  under  the  control 
or  innuenced  by  fear  of  her  ravisher.  1  East,  P.  C.  445.  And  so  all  other  general  rules, 
as  they  are  deduced  from  circumstances,  must  yield  when  they  appear  to  be  unsafe  guides 
to  the  discovery  of  truth.  The  state  and  appearance  of  the  prosecutrix,  marks  of  vio- 
lence upon  her  person,  and  the  torn  and  disordered  state  of  her  dress  recently  after  the 
transaction,  at  tne  time  of  complaint,  are  material  circumstances,  which  are  always  ad- 
missible in  evidence.  See  2  Stark.  241.  If  the  prosecutrix  be  an  infant  of  tender  years, 
the  whole  of  her  account  recently  given  seems  to  be  admissible,  for  it  is  of  the  highest 
importance  to  ascertain  the  accuraei/  of  her  recollection,  ( East,  P.  C.  443.  Stark,  on  Evi- 
dence, part  iv.  1268 ;]  but,  in  2  Stark.  Rep.  241,  upon  an  indictment  for  an  attempt  to 
commit  a  rape  upon  an  adult,  Holroyd,  J.,  held  that  the  particulars  of  the  complaint 
made  by  the  prosecutrix  recently  after  the  injury  were  not  admissible  in  evidence.  In 
the  case  of  the  death  of  the  prosecutrix,  her  depositions,  taken  before  a  magistrate,  are 
admissible,  though  not  authenticated  by  her  signature.    2  Leach,  854,  996. 

"  When  the  child  does  not  sufficiently  understand  the  nature  and  obligation  of  an  oath, 
the  jud^e  will  put  off  the  trial,  for  the  child  to  be  instructed  in  the  mean  time.    Bao. 
Abr.  Evid.  a.  Leach,  430,  n. — Chittt. 
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*"It  is  true,"  says  this  learned  }vLdge,(f)  "that  rape  is  a  most  detest-  r^oifi 
able  crime,  and  therefore  ought  severely  and  impartially  to  be  punished  ^ 
with  death;  but  it  must  be  remembered  that  it  is  an  accusation  easy  to  be  made, 
hard  to  be  proved,  but  harder  to  be  defended  by  the  party  accused,  though  inno- 
cent "  He  then  relates  two  very  extraordinary  cases  of  malicious  prosecution 
for  this  crime  that  had  happened  within  his  own  observation,  and  concludes 
thus : — "  I  mention  these  instances  that  we  may  be  the  more  cautious  upon  trials 
of  offences  of  this  nature,  wherein  the  court  and  jury  may  with  so  much  ease 
be  imposed  upon,  without  great  care  and  vigilance,  the  heinousness  of  the  offence 
many  times  transporting  the  judge  and  jury  with  so  much  indignation  that  they 
are  over-hastily  carried  on  to  the  conviction  of  the  person  accused  thereof  by  the 
confident  testimony  of  sometimes  &lse  and  malicious  witnesses." 

lY.  What  has  been  here  observed,  especially  with  regard  to  the  manner  of 

Sroof,  which  oudit  to  be  more  clear  in  proportion  as  the  crime  is  the  more 
etestable,  may  oe  applied  to  another  offence  of  a  still  deeper  malignity ,-^the 
infamous  crime  against  nature,  committed  either  with  man  or  beast;  a  crime 
which  ought  to  be  strictly  and. impartially  proved,  and  then  as  strictly  and  im- 
partially punished.  But  it  is  an  offence  of  so  dark  a  nature,  so  easily  charged, 
and  the  negative  so  difficult  to  be  proved,  that  the  accusation  should  be  clearly 
made  out ;  for  if  false,  it  deserves  a  punishment  inferior  only  to  that  of  the  crime 
itself 

I  will  not  act  so  disagreeable  a  part,  to  my  readers  as  well  as  myself,  as  to 
dwell  any  longer  upon  a  subject  the  very  mention  of  which  is  a  disgrace  to 
human  nature.  It  will  be  more  eligible  to  imitate,  in  this  respect,  the  delicacy 
of  our  English  law,  which  treats  it  in  its  very  indictments  as  a  crime  not  fit  to 
be  named :  ^^peccatum  illud  horribiUf  inter  Christianas  non  naminandum"{k)  A  taci- 
turnity observed  likewise  by  the  edict  of  Constantius  and  Constans  i(l)  *^ubiscelus 
est  idj  quod  non  prqfieit  scire,  jubemus  insurgere  leges,  armari  jura  *gladio 
uUore,  ut  exquisitis  pcmis  subdantur  infames,  qui  sunt,  vel  quifuiuri  sunt  rei*' 
Which  leads  me  to  add  a  word  concerning  its  punishment. 

This  the  voice  of  nature  and  of  reason  and  the  express  law  of  6od(in)  deter- 
mined to  be  capital.  Of  which  we  have  a  signal  instance  long  before  the  Jewish 
dispensation  by  the  destruction  of  two  cities  by  fire  from  heaven ;  so  that  this 
is  a  universal,  not  merely  a  provincial,  precept.  And  our  antient  law  in  some 
degree  imitated  this  punishment,  by  commanding  such  miscreants  to  be  burned 
to  death, (n)  though  Fleta(o)  says  they  should  be  buried  alive;  either  of  which 
punishments  was  indifferently  used  for  this  crime  among  the  antient  Goths.(j?) 
&ut  now  the  general  punishment  of  all  felonies  is  the  same,  namely,  by  hanging; 
and  this  offence  (being  in  the  times  of  popery  only  subject  to  ecclesiasticalcen- 
sures)  was  made  felony  without  benefit  of  clergy  oy  statute  25  Hen.  VIII.  c.  6, 
revived  and  confirmed  by  5  Eliz  c.  17.  And  the  rule  of  law  herein  is,  that 
if  both  are  arrived  at  years  of  discretion,  agentes  et  consentientes  pari  pasna  plec- 
tantur.{g) 

These  are  all  the  felonious  offences  more  immediately  against  the  personal 
security  of  the  subject.  The  inferior  offences  or  misdemeanours  that  fall  under 
this  head  are  assaults,  batteries,  uxmnding,  false  imprisonment,  and  kidnapping. 

V.  VI.  VII.  With  regard  to  the  nature  of  the  three  first  of  these  offences  in 
general,  I  have  nothing  ftirther  to  add  to  what  has  already  been  observed  in 
the  preceding  book  of  these  commentaries, (r^  when  we  consider  them  as  private 
wrongs  or  civil  injuries,  for  which  a  satis&ction  or  remedy  is  given  to  the  party 
ag^ieved.  But,  taken  in  a  public  light,  as  a  breach  or  the  king's  peace,  an 
aSh)nt  to  his  government,  and  a  damage  done  to  his  subjects,  they  are  also 
indictable  and  punishable  with  fines  and  imprisosment,  or  with  other  igno- 
minious corporal  penalties,  where  they  are  committed  with  any  very  atrocious 
design  ;(a)  as  in  case  of  an  assauh  with  an  intent  to  murder,  or  with  an  intent 


[*216 


U)  "v  Hal.  P.  a  685. 

M  ^  in  RaL  J^irl.  (60  Bdw.  III.  n.  ft8)  a  complaint  that 
a  Lombard  did  eommit  tba  iln  **  Uiat  trai  not  to  be  named." 
IS  Rep.  87. 

(I)  ad.  9, 9.  81. 

(•jUflLzz.  18,16. 


f»}  Britt  e.  9. 

i»)  L.  1, 0.  87. 
9)  SUernh.  de  jvrt  flWft.  L  8»  a.  S. 
t)  8  ImL  60. 

(•>)  See  book  11L>  120.  * 

(•)lHavk.P.(r06. 
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*2171  ^  commit  either  of  the  ^crimes  last  spoken  of  3  for  which  intentiona] 
-'  assaults,  in  the  two  last  cases,  indictments  are  mach  more  nsnal  than  for 
the  absolnte  perpetration  of  the  fiicts  themselves,  on  acconnt  of  the  difficulty  of 
proof;  or,  when  hoth  parties  are  consenting  to  an  unnatural  attempt,  it  is  usual 
not  to  charge  any  asmvlt,  hut  that  one  of  them  laid  hands  on  the  other  with  in- 
tent to  commit,  and  that  the  other  permitted  the  same  with  intent  to  sufier,  the 
commission  of  the  ahominahle  crime  before  mentioned.  And  in  all  these  caseSy 
besides  heavy  fine  and  imprisonment,  it  is  usual  to  award  judgment  of  the  pil- 
loiy." 

There  is  also  one  species  of  battery  more  atrocious  and  penal  than  the  real 
which  is  the  beating  of  a  clerk  in  orders  or  clergyman-,  on  account  of  the  respect 
and  reverence  due  to  his  sacred  character  as  the  minister  and  ambassador  of 
peace.  Accordingly,  it  is  enacted,  by  the  statute  called  articuli  cleri,  9  Edw.  II. 
c.  8,"  that  if  any  person  ]ay  violent  hands  upon  a  clerk,  the  amends  for  the 
peace  broken  shaU  be  before  the  king,  that  is,  bv  indictment  in  the  king's 
courts ;  and  the  assailant  may  also  be  sued  before  the  bishop,  that  excommuni- 
cation or  bodily  penance  mav  be  imposed,  which  if  the  offender  will  redeem  by 
money,  to  be  given  to  the  bishop  or  the  party  aggrieved,  it  may  be  sued  for  before 
the  bishop:  whereas,  otherwise,  to  sue. in  any  spiritual  court  for  civil  damages 
for  the  battery  falls  within  the  danger  of  pr(smuntre.(t)  But  suits  are,  and  always 
were,  allowable  in  the  spiritual  court  for  money  agreed  to  be  given  as  a  comma 
tation  for  penance.(t^)  80  that  upon  the  whole  it  appears  that  a  person  guilty 
of  such  brutal  behaviour  to  a  clergyman  is  subject  to  toree  kinds  of  prosecution, 
all  of  which  may  be  pursued  for  one  and  the  same  offence :  an  indictment  for 
the  breach  of  the  king's  peace  by  such  assault  and  battery;  a  civil  action  for 
*2181  ^^^  special  damage  sustained  by  the  party  injured;  and  a  suit  *in  the 
-1  ecclesiastical  court,  first  pro  carrectione  et  salute  animce,  by  enjoining  pe 
nance,  and  then  again  for  such  sum  of  money  as  shall  be  agreed  on  for  taking 
off  the  penance  enjoined;  it  being  usual  in  those  courts  to  exchange  their  spiritual 
censures  for  a  round  compensation  in  money,(2;)  perhaps  because  poverty  is 
generally  esteemed  by  the  moralists  the  best  medicine  pro  salute  animcs. 

YIII.  The  two  remaining  crimes  and  offences  against  the  persons  of  his  ma- 
jesty's subjects  are  infringements  of  their  natural  liberty;  concerning  the  first 
of  which,  false  imprisonment,  its  nature  and  incidents,  J  must  content  mvself  witb 
referring  the  student  to  what  was  observed  in  the  preceding  volume,(u'3  when  we 
oonsidered  it  as  a  mere  civil  injury.    But,  besides  the  private  satisfaction  given 

(<)  2  iDflt  402»  020.  (•)  2  RoU.  Rep.  884. 

(•)  ArUe.  Oltr.  Sdm.  JLe.l,V,  N.  B.  68.  (•)  See  book  fil.  p.  127. 

"The  punishment  of  pillory  is  now  taken  away  by  the  56  Geo.  III.  c.  138.  In  oases 
of  assaults  of  a  very  a^ravated  nature,  the  punishment  of  whipping  has  been  inflicted 
in  addition  to  that  of  imprisonment  and  finains  sureties  for  good  behaviour.  1  Bum,  J. 
24th  ed.  231.  1  East,  P.  C.  406.  The  3  Geo.  I V.  c.  114  inflicts  a  severer  punishment  on 
persons  guilty  of  assaults  therein  particularly  described.  In  cases  where  the  offence 
more  immediaitely  affects  the  individual,  the  defendant  is  sometimes  permitted  by  the 
court,  even  after  conviction,  to  speak  with  the  prosecutor  before  any  judgment  is  pro- 
nounced, and  a  trivial  punishment  (generally  a  fine  of  a  shilling)  is  inflicted,  if  the  prose- 
cutor declares  himself  satisfied.  Pm^,  363,  364.  And  where,  in  a  case  of  indictment  for 
ill-treating  a  parish  apprentice,  a  security  for  the  fair  expenses  of  the  prosecution  had 
been  given  bv  the  defendant,  after  conviction,  upon  an  understanding  that  the  court 
would  abate  tne  period  of  his  imprisonment,  the  security  was  held  to  be  good,  upon  the 
ground  that  it  was  given  with  the  sanction  of  the  court,  and  to  be  considered  as  part  of 
the  punishment  suffered  by  the  defendant  in  expiation  of  his  offence,  in  addition  to  the 
imprisonment  inflicted  on  him.     11  East,  46. — CThittt. 

"  This  act  is  repealed,  so  for  as  relates  to  lajring  violent  hands  on  a  clerk,  by  9  Geo.  IV. 
o.  31 ;  by  2  23  of  which,  if  any  person  shall  arrest  any  clergyman  upon  any  civil  proceH 
while  he  shall  be  performing  divine  service,  or  shall,  with  the  knowledge  of  euoh  persooi 
be  going  to  perform  the  same,  or  returning  from  the  performance  thereof,  every  such 
offender  shall  be  suilty  of  a  misdemeanour,  and,  being  convicted  thereof,  shall  suffer 
■uch  punishment,  hy  fine  or  imprisonment  or  by  both,  as  the  court  shall  award.  The  50 
Edw.  III.  c,  5,  and  1  Ric.  II.  c.  15,  upon  the  same  subject,  are  also  repealed  by  the  new 
ict.    The  arrest,  if  not  on  a  Sunday,  would  be  good  in  law.     Wats.  c.  34.— Ohittt. 
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to  the  individaal  by  action,  the  law  also  demands  public  vengeance  for  the  breach 
of  the  king's  peace,  for  the  loss  whidi  the  state  sustains  by  the  confinement  of 
one  of  its  members,  and  for  the  infringement  of  the  good  order  of  society  We 
have  seen  before(a;)  that  the  most  atrocious  degree  of  tiiis  offence,  that  of  send- 
ing any  subject  of  this  realm  a  prisoner  into  parte  beyond  the  seas,  whereby  he 
is  deprived  of  the  friendly  assistance  of  the  laws  to  redeem  him  from  such  his 
captivity,  is  punished  with  the  pains  of  prcemunire  and  incapacity  to  hold  any 
office,  without  any  possibility  of  pardon.(y)  And  we  may  also  add  that,  by 
statute  43  Eliz.  c.  13,**  to  carry  any  one  by  force  out  of  the  four  northern  counties, 
or  imprison  him  within  the  same,  in  order  to  ransom  him  or  make  spoil  of  his 
person  or  goods,  is  felony  without  benefit  of  clergy  in  the  principals  and  all  ac- 
cessories before  the  fact.  Inferior  degrees  of  the  same  offence  of  false  imprison- 
ment are  also  punishable  by  indictment,  (like  assaults  and  batteries,)  and  the 
delinquent  may  be  fined  and  imprisoned. (2:)  And,  indeed,(a)  there  can  be  no 
doubt  but  that  all  kinds  of  crimes  of  a  public  nature,  all  disturbances  of  the 
peace,  all  oppressions  and  other  misdcmeanoui*s  whatsoever  of  a  notoriously 
evil  example,  may  be  indicted  at  the  suit  of  the  kitig. 

*IX.  The  other  remaining  offence,  that  of  kidnapping ,  being  the  r^toio 
forcible  abduction  or  stealing  away  of  a  man,  woman,  or  child  from  ^ 
their  own  countiy  and  sending  them  into  another,  was  capital  by  the  Jewish 
law : — *'  He  that  stealeth  a  man,  and  selleth  him,  or  if  he  be  found  in  his  hand, 
he  shall  surely  be  put  to  death/'(^)  3o,  likewise,  in  the  civil  law  the  offence 
of  spiriting  away  and  stealing  men  and  children,  which  was  called  plagium  and 
the  offenders  plagiarii,  was  punished  with  death.(r7)  This  is  unquestionably  a 
very  heinous  crime,  as  it  robs  the  king  of  his  subjects,  banishes  a  man  from  his 
country,  and  may  in  its  consequences  oe  productive  of  the  most  cruel  and  dis-. 
agreeable  hardships;  and  therefore  the  common  law  of  England  has  punished  it 
with  fine,  imprisonment^  and  pillory."  And  also  the  statute  11  &  12  W.  Ill  c. 
7,  though  principally  intended  against  pirates,  has  a  clause  that  extends  to  pre> 
vent  the  leaving  of  such  persons  abroad  as  are  thus  kidnapped  or  spirited  away, 


(•)  See  page  110. 

(9)  Stet.  31  Car.  II.  a.  2. 

(•)  Weat  SymK^l.  ptirt  2,  paoe  02. 

(-)  1  Hawk.  P.  0.  do. 


S»)  Exod.  xzl.  10. 
*)/•/.  48, 15,1. 
*)  Bajm.  474.  2  Shew.  221.  SUn.  47.  Comt.  10. 


^*  Repealed  by  7  &  8  Oeo.  lY .  c.  27 :  but  see  31  Gar.  II.  o.  2,  which  prohibits  the  send- 
inff  of  any  British  subject  to  any  foreign  prison. — Chittt. 

'*  Where  a  child  is  stolen  for  the  sake  of  its  clothes,  it  is  the  same  species  of  felony  as 
if  the  clothes  were  stolen  without  the  child.  But  it  cannot  be  considered  a  felony  where 
a  child  is  stolen  and  not  deprived  of  its  clothes.  This  crime  would  in  general  be  an  ag- 
gravated species  of  false  imprisonment;  but,  without  referring  it  to  that  class  of  offences, 
stealing  a  child  from  its  parents  is  an  act  so  shocking  and  horrid  that  it  would  be  con 
sidered  the  highest  misdemeanour,  punishable  by  fine  and  imprisonment,  upon  the  same 
principle  on  which  it  was  decided  to  be  a  misdemeanour  to  steal  a  dead  body  from  a 
grave. — Christian. 

Stealing  children  was,  by  54  Geo.  III.  c.  101,  punishable  as  in  cases  of  grand  larceny , 
but  that  statute  is  now  repealed,  by  9  Geo.  IV.  c.  31 ;  by  2  21  of  which,  "if  any  person 
shall  maliciously,  either  by  force  or  fraud,  lead  or  take  away,  or  decoy  or  entice  away,  or 
detain,  any  child  under  the  a^e  of  ten  years,  with  intent  to  deprive  the  parent  or  pa- 
rents, OT  any  other  person  havmg  the  lawful  care  or  charge  of  such  child,  of  the  posses 
sioh  of  such  child,  or  with  intent  to  steal  any  article  upon  or  about  the  person  of  such 
child,  to  whomsoever  such  article  may  belong ;  or  if  any  person  shall,  with  any  such  in- 
tent as  aforesaid,  receive  or  harbour  any  such  child,  knowing  the  same  to  have  been,  by 
force  or  fraud,  led,  taken,  decoyed,  enticed  away,  or  detained,  as  herein  before  men- 
tioned; every  such  offender,  and  every  person  counselling,  aiding,  or  abetting  such  of- 
fender, shall  be  guilty  of  felony,  and,  being  convicted  thereof,  shall  be  liable  to  be  trans 
ported  for  the  term  of  seven  years,  or  to  be  imprisoned,  with  or  without  hard  labour, 
for  any  term  not  exceeding  two  years,  and,  if  a  male,  to  be  once,  twice,  or  thrice  publicly 
or  privately  whipped,  (if  the  court  shall  so  think  fit,)  in  addition  to  such  imprisonment. 
Provided  idways.  that  no  person  who  shall  have  claimed  to  be  the  father  of  an  illegiti- 
mate child,  or  to  have  any  right  to  the  possession  of  such  child,  shall  be  liable  to  be 
prosecuted  by  virtue  hereof  on  account  or  his  getting  possession  of  such  child,  or  taking 
such  child  out  of  the  possession  of  the  mother  or  any  other  person  having  the  lawfiu 
charge  thereof." — Chittt. 
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by  enacting  that  if  any  captain  of  a  merchant-vessel  shall  (during  his  being 
aoroad)  force  any  person  on  shore  or  wilfully  leave  him  behind,  or  refuse  to 
brinff  home  all  such  men  as  he  carried  out,  if  able  and  desirouS  to  return,  he 
shall  suffer  three  months'  imprisonment.'*  And  thus  much  for  offences  that 
more  immediately  affect  the  persona  of  individuals. 


CHAPTER  XVI. 

OF  OFFENCES  AGAINST  THE  HABITATIONS  OF  INDIVIDUALS. 

^2201        *^HB  only  two  offences  that  more  immediately  affect  the  Iiabitations 
^    of  individuals  or  private  subjects  are  those  of  arson  and  burglary, 

1.  Arson,  ab  ardendo,  is  the  malicious  and  wilful  burning  the  house  or  out- 
house of  another  man.  This  is  an  offence  of  very  great  malignity,  and  much 
more  pernicious  to  the  public  than  simple  theft,  because,  first,  it  is  an  offence 
against  that  right  of  habitation  which  is  acquired  by  the  law  of  nature  as  well 
as  by  the  laws  of  society;  next,  because  of  the  terror  and  confusion  that  necessa- 
rily attend  it;  and,  lastly,  because  in  simple  theft  the  thing  stolen  onlv  changes 
its  master,  but  still  remains  in  esse  for  the  benefit  of  the  public;  whereas  oj 
burning  the  very  substance  is  absolutely  destroyed.  It  is  also  frequently  more 
destructive  than  murder  itself,  of  which,  too,  it  is  often  the  cause,  since  murder, 
atrocious  as  it  is,  eeldom  extends  beyond  the  felonious  act  desired,  whereas 
fire  too  frequently  involves  in  the  common  calamity  persons  unknown  to  the 
incendiary  and  not  intended  to  be  hurt  by  him,  and  fViends  as  well  as  enemies. 
For  which  reason  the  civil  la^(a)  punishes  with  death  such  as  maliciously  set 
fire  to  houses  in  towns  and  contiguous  to  others,  but  is  more  merciful  to  such 
as  only  fire  a  cottage  or  house  standing  by  itself. 

*2211  *0^P  English  law  also  distinguishes  with  much  accuracy  upon  this 
-■  crime.  And  therefore  we  will  inquire,  first,  what  is  such  a  house  as 
may  be  the  subject  of  this  offence ;  next,  wherein  the  offence  itself  consists,  or 
what  amounts  to  a  burning  of  such  house;  and,  lastly,  how  the  offence  is 
punished. 

1.  Not  only  the  bare  dwelling-house,  but  all  out-houses  that  are  parcel  thereof, 
though  not  contiguous  thereto,  nor  under  the  same  roof,  as  bams  and  stables,  may 
be  the  subject  of  arson.(6)  And  this  by  the  common  law,  which  also  accounted 
it  felony  to  burn  a  single  bam  in  the  field,  if  filled  with  hay  or  com,  though  not 
parcel  of  the  dwelling-house. (c)  The  burning  of  a  stack  of  com  was  antientlr 
likewise  accounted  arson. ((fy    And  indeed  all  the  niceties  and  distinctions  which 

(•)  Ff,  48, 19, 28, 1 12.  (•)  8  Inst.  69. 

(»)  1  HaL  P.  G.  667.  (*)  1  Hawk.  P.  O  105. 


^  By  9  Geo.  IV.  c.  31,  2  30,  if  any  master  of  a  merchant-vesBel  shall,  during  his  being 
abroad,  force  any  man  on  shore,  or  wilfully  leave  him  behind  in  any  of  his  mc^eety's 
oolonies  or  elsewhere,  or  shall  refuse  to  bring  home  with  him  again  all  such  ef  the  men 
whom  he  carried  out  with  £im  as  are  in  a  condition  to  return  when  he  shall  be  ready  to 
proceed  on  his  homeward-bound  voyase,  every  such  master  shall  be  guilty  of  a  misde- 
meanour, and,  being  lawfully  convicted  thereof,  shall  be  imprisoned  for  such  term  as  the 
court  shall  award ;  and  all  such  offences  may  be  prosecuted  by  indictment  or  by  informa- 
tion, at  the  suit  of  his  m%jesty's  attorney  general,  in  the  court  of  King's  Bench,  and  may 
be  fidleged  in  the  indictment  or  information  to  have  been  committed  at  Westminster,  in 
the  county  of  Middlesex:  and  the  said  court  is  hereby  authorized  to  issue  one  or  more 
commissions,  if  necessary,  for  the  examination  of  witnesses  abroad ;  and  the  depositions 
taken  under  the  same  shall  be  received  in  evidence  on  the  trial  of  every  such  indictment 
or  information.  So  much  of  the  11  &  12  W.  III.  c.  7,  and  of  the  58  Geo.  III.  c.  38,  as 
related  to  this  subject,  is  repealed  by  the  9  Geo.  IV.  c.  31.^]!hittt. 

*  This  is  declared  to  be  arson,  by  7  &  8  Geo.  IV.  c.  30,'  {17,  and  is  made  a  capital  of- 
fence; and  the  setting  fire  to  any  crops  of  com,  grain,  or  pulse,  whether  standing  or  cat 
•iown,  or  to  any  woods  or  heaths,  is  made  f^ony,  punishable  with  transportation  for  seven 
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we  meet  witii  in  our  books  concerning  what  shall  or  shall  not  amount  to  arson 
seem  now  to  be  taken  awaj  by  a  variety  of  statutes,  which  will  be  mentioned 
in  the  next  chapter,  and  have  made  the  punishment  of  wilful  burning  equally 
extensive  as  the  mischief.  The  offence  of  arson  (strictly  so  called)  may  be  com- 
mitted by  wilfully  setting  fire  to  one's  own  house,  provided  one's  neighbour^ 
house  is  thereby  also  burned ;  but  it*  no  mischief  is  done  but  to  one's  own,  it 
does  not  amount  to  felony,  though  the  fire  was  kindled  with  intent  to  bum 
auoiher's.(6)  For,  bv  the  common  law,  no  intention  to  commit  a  felony  amounts 
to  the  same  crime,  though  it  does  in  some  cases,  bv  particular  statutes.  How- 
ever, such  wilful  firing  one's  own  house  in  a  town  is  a  high  misdemeanour,  and 
punishable  by  fine,  imprisonment,  pillory,  and  perpetual  sureties  for  the  good 
Dehaviour.(/)'  And  if  a  landlord  or  reversioner  sets  fire  to  his  own  house,  of 
which  another  is  in  possession  under  a  lease  from  himself  or  from  those  whose 
estate  he  hath,  it  shall  be  accounted  arson ;  for  during  the  lease  the  house  is  the 
property  of  the  tenant.(^)* 

'''2.  A.8  to  what  shall  be  said  to  be  a  burning y  so  as  to  amount  to  i^on,  rn^o^^ 
a  bare  intent,  or  attempt  to  do  it  by  actually  setting  fire  to  a  house,  ^ 
unless  it  absolutely  bumSy  does  not  fall  within  the  description  of  incendit  et  com- 
bussit,  which  were  words  necessary  in  the  days  of  law-Latin  to  all  indictments 
of  this  sort.  But  the  burning  and  consuming  of  any  part  is  sufficient,  though 
the  fire  be  afterwards  extinguished.(A)  Also  it  jnust  be  a  malicious  burning ; 
otherwise  it  is  only  a  trespass;  and  therefore  no  negligence  or  mischance 
amounts  to  it.*    For  which  reason,  though  an  unqualified  person,  by  shooting 

(•)  Gro.  Car.  877.    1  Jon.  861.  («)Foatl6. 

/)  1  Ual.  P.  C.  668.   1  Hawk.  P.  0.  KM.  (*)  1  Hawk.  P.  C.  ^ 

years,  or  imprisonment  not  exceeding  two  years,  with  shipping  to  male  ofienders  in  addi- 
tioli. — Chwty. 

'  It  has  been  decided  that  an  attempt^  or  preparation;  by  a  man  to  set  fire  to  his  own 
house  in  a  town,  though  the  fire  be. never  kindled,  is  a  misdemeanour;  and  that  every 
attempt  to  commit  a  felony  is  a  misdemeanour;  and,  in  general,  an  attempt  to  commit  a 
misdemeanour  is  an  offence  of  the  same  nature.  Cald.  397.  6  East,  464.  1  Wils.  139. 
So  also  an  incitement  or  solicitation  to  commit  a  crime  is  a  misdemeanour.  Rex  v^.  Hig- 
gins,  2  East,  5. 

Voluntas  reputaturpro  facto  hs  stUl  true,  both  in  treason  and  misdemeanour;  but  the  in* 
tention  in  both  must  be  manifested  by  an  open  act.  Men  cannot  be  punished  by  the 
law  for  the  thoughts  of  the  mind,  however  wicked  they  may  be:  even  a  resolution  to 
commit  high  treason,  evidenced  only  by  a  confession  without  any  attempt  to  carry  it 
in^o  effect,  is  not  punishable  by  the  law  of  England*.  The  principle  of  these  cases  is  well 
illustrated  by  lord  Coke,  who,  after  treating  of  single  combats  and  affrays,  says,  "  If  any 
subject  challenge  another  to  fight,  this  is  also  an  offence,  before  any  comlxBit  be  performed, 
and  punishable  by  law,  for  quando  aliqidd  prohibeturf  prohibetur  et  orrme,  per  ^fuod  devenitur  ad 
iMud-*  3  Inst.  158.  And  therefore  he  who^  carries  the  challenge,  knowing  that  it  is  a 
ehallenge,  is  also  guilty  of  a  misdemeanour;  and  he  who  designedly  attempts  to  provoke 
another  to  fight  or  to  send  a  challenge,  is  guilty  of  the  same  offence.— -Christian. 

'  It  has  been  expressly  determined  that  if  a  tenant  set  fire  to  the  house  of  his  land- 
lord before  the  tenancy  expires,  he  is  not  guilty  of  arson.    Leach,  195,  209. — Christian. 

But  these  distinctions  are  now  annihilated,  by  7  &  8  Geo.  IV.  o.  30.  2  2,  which  enacts 
that  if  any  person  shall  unlawfully  and  maliciously  set  fire  to  any  church  or  chapel,  or 
to  any  chapel  for  the  religious  worship  of  persons  dissenting  from  the  united  church  of 
England  and  Ireland  duly  registered  or  recorded,  or  shall  unlawfully  and  maliciously 
'oet  fire  to  any  house,  stable,  coach-house,  out-house,  warehouse,  office,  shop,  mill,  malt- 
house,  hop-oast,  barn,  or  granary,  or  to  any  building  or  erectioQ  used  in  carrying  on  any 
trade  or  manufacture,  or  any  branch  thereof,  whether  the  eame^  or  aany  of  them  respectwely, 
thaU  then  he  in  the  possession  qf  the  offender ^  or  in  the  possession  of  any  other  person^  with  intent 
.  thereby  to  ii\jure  or  defraud  any  person,  everv  such  offender  shall  be  guilty  of  felony, 
and,  being  convicted  thereof,  shall  suffer  death  as  a  felon. — Chittt. 

^  The  term  maUee  in  this  case,  as  in  many  others,  does  not  merely  imply  a  design  to 
ii^jure  the  party  who  is  eventually  the  sufferer,  but  an  evil  ftnd  mischievous  intention, 
however  general,  producing  damage  to  individuals.  For  if  a  man  has  a  design  to  burn 
one  house  and  by  accident  the  flames  destroy  another,  instead  of  that  against  which  his 
contrivance  was  directed,  he  will  be  guilty  of  maliciously  burning  the  latter.  1  Hale, 
569.  Hawk.  b.  i.  c.  39,  s.  5.  The  maxim  maMa  supplet  ietatem  apphes  to  this  as  well  as  to 
other  cases;  for  lord  Hale  gives  an  instance  of  a  youth  of  tender  age  being  convicted 
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with  a  gun,  happens  to  set  fire  to  the  thatch  of  a  house,  this  Sir  Matthew  Hale 
determines  not  to  be  felony,  contrary  to  the  opinion  of  former  writers.(i)  Bat, 
by  statute  6  Anne,  c.  81,  any  servant  negligently  setting  fire  to  a  house  or  out- 
houses shall  forfeit  1002.  or  be  sent  to  the  house  of  correction  for  eighteen 
months ;  in  the  same  manner  as  the  Eoman  law  directed,  <'  eos,  qui  negUgenter 
ignes  apud  $e  habuerint,  fustibus  velflagellis  ccedi.'\ky 

8.  The  punishment  of  arson  was  death  by  our  antient  Saxon  laws.(Z)  And 
in  the  reign  of  Edward  the  First,  this  sentence  was  executed  by  a  kind  of  lex 
talianis ;  for  the  incendiaries  were  burned  to  death  :(m)  as  they  were  also  by  the 
Grothic  constitution8.(n)  The  statute  8  Hen.  YI.  c.  6  made  the  wilful  burning 
of  houses,  under  some  special  circumstances  therein  mentioned,  amount  to  the 
crime  of  high  treason.  Bat  it  was  again  reduced  to  felony  by  the  general  acts 
of  Edward  YI.  apd  queen  Mary;  and  now  the  punishment  of  all  capital  felonies 
is  uniform,  namely,  by  hanging.  The  offence  of  arson  was  denied  the  benefit 
of  cler^  by  statute  21  Hen.  vIII.  c.  1,  but  that  statute  was  repealed  by  1 
Edw.  YI .  c.  12,  and  arson  was  afterwards  held  to  be  ousted  of  clergy,  with  re- 
spect to  the  principal  offender,  only  by  inference  and  deduction  from  the  statute 
*22d  1  ^  ^  ^  -^*  ^^^  ^-  ^'  ^i  '''which  expressly  denied  it  to  the  accessory  be- 
^  fore  the  fact  ;(o)  though  now  it  is  expressly  denied  to  the  principal  in 
all  cases  within  the  statute  9  &30.  I.  c.  22. 

II.  Burglary,  or  nocturnal  housebreaking,  burgi  latroeinium,  which  by  our 
antient  law  was  called  hameseckeny  as  it  is  in  Scotland  to  this  day,  has  always 
been  looked  upon  as  a  very  heinous  offence ;  not  only  because  of  the  abundant 
terror  that  it  naturally  carries  with  it,  but  also  as  it  is  a  forcible  invasion  and 
disturbance  of  that  right  of  habitation  which  every  individual  mi^ht  acquire 
even  in  a  state  of  nature ;  an  invasion  which  in  such  a  state  would  be  sure  to 
be  punished  with  death,  unless  the  assailant  were  the  stronger.  But  in  civil 
society  the  laws  also  come  in  to  the  assistance  of  the  weaker  party ;  and,  be- 
sides that  they  leave  him  this  natural  right  of  killing  the  aggressor  if  he  caOi 
(as  was  shown  in  a  former  chapter,)(;))  they  also  protect  ana  avenge  him  in 
ease  the  might  of  the  assailant  is  too  powerml.*    And  the  law  of  England  has 

(0  I  Hal.  p.  G.  509.  (•)  Stiernhook,  de  iun  GoOi,  L  8,  c  «. 

(»)  Ff.  L  16,  4.  (•)  11  Rep.  86.   2  VUL  P.  a  346, 847.  Tovt  8S6w 

<»)  LL.  hm, «.  7.  ff)^^  page  IM. 

(••)Britt.  0. 9. 

oefore  himself,  and  executed,  for  this  offence,  on  circumstances  affording  strong  evidence 
of  a  mischievous  discretion.  1  Hale,  569,  570.  And  the  wteni  to  n^e  may  oe  always 
inferred  from  the  wrongful  act  of  setting  fire ;  for  a  man  must  be  supposed  to  intend  the 
necessary  consequences  of  his  own  act.    Buss,  k  By.  0.  G.  207. — Chittt. 

*  The  punishment  inflicted  by  6  Anne,  o.  31  was  again  inflicted  by  14  Geo.  III.  c.  78,  s. 
84,  which  appears  to  be  unrepealed.— Chitty. 

*  As  the  statute  law  relating  to  burglary  and  housebreaking  has  recently  undergone 
considerable  alterations,  it  is  deemed  advisable  to  set  out  all  the  enactments  in  the  first 
instance:  their  bearings  upon  the  text  will  be  explained  in  the  progress  of  the  chapter. 

The  7  &  8  Geo.  IV.  c.  29,  s.  10  enacts  that  if  any  person  shall  break  and  enter  any 
church  or  chapel,  and  steal  therein  any  chattel,  or,  having  stolen  any  chattel  in  any 
church  or  chapel,  shall  break  out  of  the  same,  every  such  offender,  being  convicted 
thereof,  shall  suffer  death  as  a  felon. 

Section  11  enacts  that  every  person  convicted  of  burglary  shall  suffer  death  as  a  felon, 
and  declares  that  if  any  person  shall  enter  the  dwelling-house  of  another  with  intent  to 
commit  felony,  or  being  in  such  dwelling-house  shall  commit  any  felony,  and  shall  in 
either  case  break  out  of  the  said  dwelling-house  in  the  night-time,  such  person  shall  or 
deemed  guilty  of  burglary. 

Section  12  enacts  that  if  any  person  shall  break  and  enter  any  dwelling-house,  and 
steal  therein  any  chattel,  money,  or  valuable  securitv  to  any  value  whatever,  or  shall  steal 
any  such  property  to  any  value  whatever  in  any  dwelling-house,  any  person  therein  being 
put  in  fear,  or  shall  steal  in  any  dwelling-house  any  chattel,  money,  or  valuable  secttritv 
to  the  value  in  the  whole  of  5/.  or  more,  every  such  offender,  boing  convicted  thereof, 
shall  suffer  death  as  a  felon. 

Section  13  provides  and  enacts  that  no  building,  although  within  the  same  curtilage 
with  the  dwelling-house,  and  occupied  therewith,  shall  be  deemed  to  be  part  of  vack 
^Iwelliiig-honse  for  the  purposes  of  burglary,  or  for  any  of  the  purposes  aforesaid  unlsas 
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60  particular  and  tender  a  regard  to  the  immnnity  of  a  man's  house  thut  it 
styles  it  his  casUe  and  will  never  suffer  it  to  be  violated  with  impunity; 
agreeing  herein  with  the  sentiments  of  antient  Eome,  as  expressed  in  the 
words  of  Tully  :(g)  "  quid  enim  sanctius,  quid  omni  rdigione  munitius,  quam  domits 
uniuscujusque  civium  f"  For  this  reason,  no  outward  doors  can,  in  general,  be 
broken  open  to  execute  any  civil  process ;  though,  in  criminal  causes,  the  public 
■safety  sapersedes  the  private.  Hence  also  in  part  arises  the  animadversion  of 
the  law  upon  eaves-droppers,  nuisancers,  and  incendiaries )  and  to  this  principle 
it  must  be  assigned  that  a  man  may  assemble  people  together  lawfully,  (at  least 
if  they  do  not  exceed  eleven,)  without  danger  of  raising  a  riot,  rout,  or  unlawful 
assemoly^  in  order  to  protect  and  defend  his  house )  which  he  is  not  permitted 
to  do  in  any  other  case.(r)  ^ 

♦The  definition  of  a  burglar,  as  given  us  by  Sir  Edward  Coke,(5)  is    r*224    ' 
^'he  that  by  night  breaketh  and  entereth  into  a  mansion-house  with     ^  i 

intent  to  commit  a  felony."     In  this  definition  there  are  four  things  to  be  cony' 
sidered :  the  time,  the  place,  the  manner,  and  the  intent. 

1.  The  time  must  be  oy  night,  and  not  by  day,  for  in  the  daytime  there  is  no 
burglary.  We  have  seen,(Q  in  the  case  of  justifiable  homicide,  how  much  more 
heinous  all  laws  made  an  attack  by  night  rather  than  by  day,  allowing  the  party 
attacked  by  night  to  kill  the  assailant  with  impunity.  As  to  what  is  reckoned 
night  and  what  day,  for  this  purpose,  antiently  the  day  was  accounted  to  be^in 
omy  at  sunrising  and  to  end  immediately  upon  sunset ;  but  the  better  opinion 
seems  to  be  that  if  there  be  daylight  or  crepusculum  enough,  begun  or  left,  to 
discern  a  man's  face  withal,  it  is  no  burglary.(u)  But  this  does  not  extend  to 
moonlight,  for  then  many  midnight  burglaries  would  go  unpunished ;  and,  be- 
sides, the  malignitv  of  the  offence  does  not  so  properly  arise  from  its  bein^  done 
in  the  dark  as  at  the  dead  of  night,  when  all  the  creation,  except  beasts  of  prey, 
are  at  rest;  when  sleep  has  disarmed  the  owner  and  rendered  his  castle  defence- 
less.' 

2.  As  to  the  place.  It  must  be,  according  to  Sir  Edward  Coke's  definilioAi,  in 
a  man«on-house;  and  therefore,  to  account  for  the  reason  why  breakinff  open  a 
church  is  burgla,ry,  as  it  undoubtedly  is,  he  quaintly  observes  that  it  is  domus 
fnansionalis  Dei.(y)  But  it  does  not  seem  absolutely  necessary  that  it  should  in 
all  cases  be  a  mansion-house/  for  it  may  also  be  committed  by  breaking  the 

(f)  Pro  domo,  41.  (<)  See  pugee  180, 181. 

(*)  1  HhL  P.  a  MT.  (•)  8  Inst.  68. 

(•)  3  Iwt.  63.  (•)  8  Inst.  M. 
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there  shall  be  a  communication  between  such  building  and  dwelling-house,  either  im- 
mediate or  by  means  of  a  covered  and  enclosed  passage  leading  from  the  one  to  the  other. 

Section  14  enacts  that  if  any  person  shall  break  and  enter  any  building  and  steal 
therein  any  chattel,  money,  or  valuable  security,  such  building  being  within  the  curtilage 
of  a  dwelling-house  and  occupied  therewith,  but  not  being  part  thereof,  according  to  the 
provision  hereinbefore  mentioned,  every  such  offender,  being  convicted  thereof,  either 
upon  an  indictment  for  the  same  offence  or  upon  an  indictment  for  burglary,  house- 
breaking, or  stealing  to  the  value  of  5/.  in  a  dwelling-house,  containing  a  separate  count 
for  such  offence,  shall  be  liable,  at  the  discretion  of  the  dourt,  to  be  transported  for  life 
or  for  any  term  not  less  than  seven  years,  or  to  be  imprisoned  for  any  term  not  exceeding 
four  years,  and,  if  a  male,  to  be  once,  twice,  or  thrice  publicly  or  privately  whipped  (if 
the  court  shall  so  think  fit)  in  addition  to  such  imprisonment. 

And  section  15  enacts  that  if  any  person  shall  break  and  enter  any  shop,  warehouse^ 
or  counting-house,  and  steal  therein  any  chattel,  money,  or  valuable  secnirity,  every  such 
offender,  being  convicted  thereof,  shall  be  liable  to  any  of  the  punishments  which  the 
oourt  may  award,  as  hereinbefore  last  mentioned. — Chitty. 

^  No  difficulty,  however,  can  now  arise  on  this  point,  as  the  time  in  which  the  crime  of 
burglary  can  be  committed  is  expressly  defined,  by  stat.  1  Vict.  c.  86,  s.  4,  to  commence 
at  nine  o'clock  in  the  evening  of  each  day  and  to  conclude  at  six  o'clock  in  the  morning 
of  the  next  succeeding  day  .---Stewart. 

'  The  new  statute  does  not  contain  the  wora  moruum,  which  was  formerly  held  to  com- 
prehend out-houses,  if  parcel  of  the  dwelling-nouse ;  the  consequence  of  which,  and  of 
the  new  proviaions  in  ss.  13  k  14,  is,  that  no  building  except  a  dwelling-house,  or  a  build- 
ing immediatAly  connected  therewith,  can  now  be  the  subject  of  burglary  either  at  com- 
mon law  or  under  the  new  statute.     Where  the  owner  has  never,  by  himself  or  by  any 
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gates  01  walls  of  a  toum  in  the  night  ;(t(7)  though  that,  perhaps.  Sir  Edward  Coke 
would  h  ive  called  the  mansion-house  of  the  garrison  or  corporation.    Spehnan 

i,  vel  ecclesiof, 
And  there- 


**>251    ^®^^®'*  burglary  to  be  ^^noctuma  diruptio  alicujus  *Jiabitaculi, 
"     -*    etiam  murorum  portarumve  hurgi,  ad  feloniam perpetrandam" 


(•)  Spdra.  Glom.  tit.  Burglary.    1  Hawk.  P.  G.  103. 


of  his  family,  slept  in  the  house,  it  is  not  his  dwelling-house  so  as  to  be  the  subject  of 
burglary.  Kex  vs.  Martin,  K.  &  R.  C.  C.  108.  And  see  Lyon's  case.  Leach,  169.  Thomp- 
son's case,  id.  893.  Where  a  servant  has  part  of  a  house  for  his  occupation,  and  the  rest 
is  reserved  by  the  proprietor  for  other  purposes,  the  part  reserved  cannot  be  deemed  part 
of  the  servant's  dwelling-house ;  and  it  will  be  the  same  if  any  other  person  has  part  of 
the  house  and  the  rest  is  reserved.  Rex  vs.  Wilson,  R.  &  R.  C.  C.  115.  Where  a  servant 
stipulates  upon  hire  for  the  use  of  certain  rooms  in  his  master's  premises  for  himself  and 
family,  the  premises  may  be  described  as  the  master's  dwelling-house,  although  the  ser- 
vant is  the  only  person  who  inhabits  them ;  for  he  shall  be  considered  as  living  there  as 
servant,  not  as  holding  as  tenant.  Rex  vs.  Stock,  id.  185.  Where  a  shop  was  rented  with 
some  of  the  apartments  of  a  house,  it  was  held  that  the  shop  was  still  part  of  the  dwell- 
ing-house, and  that  burglary  might  be  committed  in  it,  as  the  house  of  the  landlord. 
Gibson's  case.  Leach,  28/.  Where  it  must  be  laid  in  the  indictment  to  be  the  dwelling- 
house  of  the  landlord,  if  he  break  open  the  apartments  of  his  lodgers  and  steal  their 
foods,  it  is  not  burglary ;  for  a  man  cannot  be  guilty  of  burglary  in  his  own  house. 
:el.  84. 

With  respect  to  the  new  provisions  contained  in  ss.  13  k  14  of  the  new  statute,  it  would 
seem  that  anv  building  which  before  the  passing  of  this  statute  would  have  been  the  sub- 
ject of  burglary,  by  reason  of  its  being  within  the  curtilage,  may  now  be  the  subject  of 
an  indictment  under  s.  14.  The  main  Question  in  such  cases  will  be,  what  shall  be  con- 
sidered as  being  within  the  curtilage,  which,  in  the  Termes  de  la  Ley,  is  defined  to  be  a 
garden-yard,  field,  or  piece  of  void  gix>und,  lying  near,  and  belonging  to,  the  messuage. 
Such  garden,  &c.  must  be  connected  with  the  messuage  by  one  uninterrupted  fence  or 
enclosure  of  some  kind ;  and  perhape  such  fence  may  more  properly  be  termed  the  cur- 
tilage than  the  ground  lying  within  it.  An  indictment  under  the  new  section  must  aver 
that  the  building  was  within  the  curtilage  of  the  prosecutor's  dwelling-house,  and  that  it 
was  occupied  therewith  bv  the  prosecutor;  but  it  would  seem  that  it  need  not  aver  that 
the  builoinff  was  one  in  which  burglary  could  not  be  committed.  See  Rex  vs.  Robinson, 
R.  &  R.  C.  C.  321.    The  other  clauses  of  this  statute,  namely,  s.  10,  as  to  sacrilege,  or  bur- 

glary  and  stealing  in  a  church  or  chapel;  s.  12,  as  to  housebreaking  and  stealing  in  a 
ouse;  and  s.  15,  as  to  robbery  in  a  shop,  will  be  more  properly  the  suljects  of  considera 
tion  and  exposition  in  the  succeeding  chapter,  17,  to  which  the  reader  is  referred. 

As  to  the  residence :  from  all  the  cases,  it  appears  that  it  must  be  a  place  of  actual  resi* 
dence.  Thus,  a  house  under  repair,  in  which  no  one  lives,  though  the  owner's  property  is 
deposited  there,  is  not  a  place  in  which  burglary  can  be  committed ;  for  it  cannot  be 
deemed  his  dwellinff-house  until  he  has  taken  possession  and  begun  to  inhabit  it.  1 
Leach,  185.  Nor  will  it  make  any  difference  if  one  of  the  workmen  engaged  in  the  re- 
pairs sleep  there  in  order  to  protect  it.  1  Leach,  186,  m  notis.  Nor,  though  the  house  is 
ready  for  the  reception  of  the  owner,  and  he  has  sent  his  property  into  it  preparatory  to 
his  own  removal,  will  it  become  for  this  purpose  his  mansion.  2  Leadi,  771.  And  where 
the  owner  has  never,  by  himself  or  by  any  of  his  family,  slept  in  the  house,  it  is  not  his 
dwelling-house  so  as  to  make  the  breaking  thereof  burglary,  though  he  has  used  it  for 
his  meals  and  all  the  purposes  of  his  business.  Russ.  &  Ry.  C.  C.  138.  So,  if  the  land- 
lord of  a  house  purchase  the  f^irniture  of  his  out-going  tenant,  and  procure  a  servant  to 
sleep  there  in  order  to  guard  it,  but  without  any  intention  of  making  it  his  own  resi- 
dence, a  breaking  into  the  house  will  not  amount  to  burglary.  2  Leach,  876.  But  if  the 
agent  of  a  public  company  reside  at  a  warehouse  belonging  to  his  employers,  this  crime 
may  be  committed  by  breaking  it,  and  he  may  be  considered  as  the  owner.  2  Leach,  931. 
And  it  seems  that  if  a  man  die  in  his  house,  and  his  executors  put  servants  in  it  and 
keep  them  there  at  board-wages,  burglary  may  be  committed  in  breaking  it,  and  it  may 
be  laid  to  be  the  executors'  property.    2  East,  P.  C.  499. 

It  seems  quite  settled,  as  above  oiwerved,  that  the  proprietor  of  the  house  need  not  be 
actually  within  it  at  the  time  the  oflence  is  committed,  provided  it  is  one  of  his  regular 
places  of  abode.  For  if  he  leaves  it  animo  revertendit  though  no  person  resides  there  in 
hiii  absence,  it  will  still  be  his  mansion.  As  if  a  man  has  a  house  in  town  and  another 
in  the  country,  and  goes  to  the  latter  in  the  summer,  the  nocturnal  breaking  into  either 
with  a  felonious  design  will  be  bur;;)arious.  Fost.  77.  And  though  a  man  leaves  his 
house  and  never  means  to  live  in  it  again,  yet  if  he  uses  part  of  it  as  a  shop,  and  lets  a 
servant  and  his  family  live  and  sleep  in  another  part  of  it  for  fear  the  place  should  be 
robbed,  and  lets  the  rest  to  lodgers,  the  habitation  by  his  servant  and  family  wiU  be  a 
habitation  by  him,  and  the  shop  may  still  be  considered  as  part  of  his  dweUdng-house. 
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foi*e  we  may  safely  conclude  that  the  requiBite  of  its  boiti^  domus  mansionalis  is 
only  in  the  burglary  of  a  private  house,  which  is  the  most  frequent,  and  in  which 
it  is  indispensably  necessary,  to  form  its  guilt,  that  it  must  be  in  a  mansion  or 
dwelling-house.  For  no  distant  barn,  warehouse,  or  the  like  are  under  the 
same  privileges,  nor  looked  upon  as  a  man's  castle  of  defence;  nor  is  a  breaking 
open  of  houses  wherein  no  man  resides,  and  which  therefore  for  the  time-being 
are  not  mansion-houses,  attended  with  the  same  circumstances  of  midnight 
^rror.  A  house,  however,  wherein  a  man  sometimes  resides,  and  which  the 
owner  hath  only  left  for  a  short  season,  animo  revertendi,  is  the  ^bject  of  bur- 
eiary,  though  no  one  be  in  it  at  the  time  of  the  fact  committed.(j7)  And  if  the 
Barn,  stable,  or  warehouse  be  parcel  of  the  mansion-house,  and  within  the  same 
common  fence,(y)  though  not  under  the  same  roof  or  contiguous,  a  burglary 
may  be  committed  therein ;  for  the  capital  house  protects  and  privileges  all  its 
branches  and  appurtenances,  if  within  the  curtilage  or  home-stall.(2:)  A  chamber 
in  a  college  or  an  ion  of  court,  where  each  inhabitant  hath  a  distinct  property, 
is,  to  all  other  purposes  as  well  as  this,  the  mansion-house  of  the  owner.(a)  So 
also  is  a  room  or  lodging  in  any  private  house  the  mansion  for  the  time-being 
of  the  lodger,  if  the  owner  doth  not  himself  dwell  in  the  house,  or  if  he  and  the 
lodger  enter  by  different  outward  doors.  But  if  the  owner  himself  lies  in  the 
house,  and  hath  but  one  outward  door,  at  which  he  and  his  lodgers  enter,  such 
lodgers  seem  only  to  be  inmates  and  all  their  apartments  to  be  parcel  of  the 
one  dwelling-house  of  the  owner.(6)  Thus,  too,  the  house  of  a  corporation  inha- 
bited in  separate  apartments  by  the  officers  of  the  body  corporate  is  the  mansion- 
house  of  the  corporation,  and  not  of  the  respective  officers.(c)  But  if  I  hire  a 
shop,  parcel  of  another  man's  house,  and  work  or  trade  in  it,  but  never  lie  there, 
it  is  no  dwelling-house,  nor  can  burglary  be  committed  therein,  for  by  the  lease 
*it  is  severed  from  the  rest  of  the  house,  and  therefore  is  not  the  dwell-  |-*226 
ing-house  of  him  who  occupies  the  other  part ;  neither  can  I  be  said  to  ^ 
dwell  therein  when  I  never  lie  tbere.((Z)  Neither  can  burglary  be  committed 
in  a  tent  or  booth  erected  in  a  market  or  fair,  though  the  owner  may  lodge 
therein ;(«)  for  the  law  regards  thus  highly  nothing  but  permanent  edifices;  a 
house  or  church,  the  wall  or  gate  of  a  town ;  and  though  it  may  be  the  chi)ice 
of  the  owner  to  lodge  in  so  fragile  a  tenement,  yet  his  lodging  there  no  more 
makes  it  burglary  to  break  it  open  than  it  would  be  to  uncover  a  tilted  wagon 
in  the  same  circumstances. 

8.  As  to  the  manner  of  committing  burglary:  there  must  be  both  a  breaking 
and  an  entry  to  complete  it.  But  tney  need  not  be  both  done  at  once;  for  If  a 
hole  be  broken  one  night,  and  the  same  breakers  enter  the  next  night  through 
the  same,  they  are  burglars.(/)  There  must  in  general  be  an  actual  breaking; 
not  a  mere  legal  clausum  fregitf  (by  leaping  over  invisible  ideal  boundaries,  which 
may  constitute  a  civil  trespass,)  but  a  substantial  and  forcible  irruption.  As  at 
least  by  breaking  or  taking  out  the  glass  of,  or  otherwise  opening,  a  window; 
picking  a  lock  or  opening  it  with  a  key;  nay,  by  lifting  up  the  latch  of  a  door, 

(')  1  Hal.  p.  C.  606.   Post  77.  (•)  Foct.  88,  89. 

>)  King  w.  Garland,  P.  10  Qeo.  m.  bv  all  Uia  judgea.  {*)  1  Hal.  P.  C.  558. 


(■)  1  Hid.  P.  G.  568.    LHawk.  P.  C.  lOL  (•)  1  Hawk.  P.  C.  104. 

(•)  1  Hal.  P.  a  660.  (/ 

(•)Kelw.84.    lHaLP.a660. 


1  Bum,  J.  24th  ed.  503.  Buss.  &  Ry.  C.  C.  442,  8.  C.  But  in  an  indictment  for  larcoii> 
from  a  dwelling-house,  where  the  proseoutor  left  his  house  without  any  intention  of  living 
in  it  again,  and  intending  to  use  it  as  a  warehouse  only,  though  he  had  persons  (not  of 
his  family)  to  sleep  in  it  to  guard  the  property,  it  was  held  it  could  not  be  considered  the 
prosecutor's  dwelling-house  to  support  the  charge.  Buss,  k  By.  C.  C.  187.  And  if  the 
occupier  of  a  house  removes  from  it  with  his  whole  family  and  takes  away  so  much  of 
his  goods  as  to  leave  nothing  fit  for  the  accommodation  of  inmates,  and  has  no  settled 
idea  of  retumine  to  it,  but  rather  intends  to  let  it,  the  ofifence  will  be  merely  larceny. 
Post.  76.  And  the  mere  casual  use  of  a  tenement  will  not  suffice ;  and  therefore  the 
circumstance  of  a  seiTant  sleeping  in  a  barn,  or  porter  in  a  warehouse,  for  particular  and 
temporary  purposes,  will  not  so  operate  as  to  make  a  violent  entry  in  the  night,  in  order 
to  steal,  a  burglary.    1  Hale,  557,  558.— Ohittt. 
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or  arloosing  any  other  fastening  which  the  owner  has  provided.*  Bat  if  a  per- 
son Leaves  his  doors  or  windows  open,  it  is  his  own  folly  and  negligence,  and  if 
a  man  enters  therein  it  is  no  burglary;  yet;  if  he  afterwards  umocks  an  inner 
or  chamber  door,  it  is  BO.(gy^  But  to  come  down  a  chimney  is  held  a  burglarious 
entry;  for  that  is  as  much  closed  as  the  nature  of  things  will  permit.cA)  So, 
also,  to  knock  at  the  door,  and  upon  opening  it  to  rush  in  with  a  felonious 
intent;  or,  under  pretence  of  taking  lodgings,  to  &11  upon  the  landlord  and  rob 
him ;  or  to  procure  a  constable  to  gam  admittance,  in  order  to  search  for  traitors, 
and  then  to  bind  the  constable  and  rob  the  house ;  all  these  entries  have  been 
*227l  A<li^^§®^  burglarious,  though  there  was  ""no  actual  breaking;  for  the 
-■  law  will  not  suffer  itself  to  be  trifled  with  by  such  evasions,  especially 
under  the  cloak  of  legal  proces8.(t)  And  so,  if  a  servant  opens  and  enters  his 
master's  chamber-door  with  a  felonious  design,  or  if  any  other  person  lodging 
in  the  same  house  or  in  a  public  inn  opens  and  enters  another's  door  with  such 
evil  intent,  it  is  burglary.  Nay,  if  the  servant  conspires  with  a  robber  and  lets 
him  into  the  house  by  night,  this  is  burglary  in  both  ;(A)  for  the  servant  is  doing 
an  unlawful  act,  and  the  opportunity  anorded  him  of  doing  it  with  greater  ease 
rather  aggravates  than  extenuates  the  guilt.  As  for  the  entry,  any  the  least 
degree  of  it,  with  any  part  of  the  body,  or  with  an  instrument  held  in  the  hand, 
is  sufficient;  as,  to  step  over  the  threshold,  to  put  a  hand  or  a  hook  in  at  a  win- 
dow to  draw  out  goods,  or  a  pistol  to  demand  one's  money,  are  all  of  them  bur* 
glarious  entries.(2)^    The  entry  may  be  before  the  breaking,  as  well  as  after : 

(#)  1  Hal.  p.  G.  MO.  (*)»».  881.   IHaLP.C.MS.    1  Hftwk.  P.  a  108. 

(*)  1  Hawk.  P.  C.  103.  1  Hal.  P.  C.  662.  (<)  1  HaL  P.  a  656.    1  Hawk.  P.  a  108.   Fort.  106. 

(<)  1  Hawk.  P.  G.  102. 

*  So  to  push  open  massiye  doors  which  shut  by  their  own  weight  is  burglarious,  though 
there  is  no  actual  fastening.  2  East,  P.  C.  487.  Pulling  down  the  sash  of  a  window  is  a 
breaking,  though  it  has  no  fastening  and  is  only  kept  in  its  place  by  the  pulley-weight : 
it  is  equally  a  breaking  although  there  is  an  outer  shutter  which  is  not  put  to.  Russ.  ft 
By.  C.  C.  451.  And  where  a  window  opens  upon  hinges,  and  is  fastened  by  a  wedge,  so 
that  pushing  against  it  will  open  it,  forcing  it  open  by  pushing  against  it  is  sufficient  to 
constitute  a  breaking.  Russ.  &  Ry.  C.  C.  355.  ^ut  where  the  prisoner  broke  out  of  a 
cellar  by  lifting  up  a  heavv  flap  by  which  the  cellar  was  closed  on  the  outside  next  the 
street,  (the  flap  was  not  bolted,  but  it  had  bolts,)  six  of  the  learned  judges  were  of  opinion 
that  there  was  a  sufficient  breaking  to  constitute  burglary ;  the  remaming  six  were  of  a 
contrary  opinion.  Russ.  &  Ry.  C.  C.  157.  And  it  is  to  be  observed  that  even  when  the 
first  entry  is  a  mere  trespass,  being  Bsperianua  aperta,  if  the  thief  afterwards  breaks  open 
any  inner  room,  he  will  be  guilty  of  burglary,  (1  Hale,  553;)  and  this  may  be  done  dt  a 
servant  who  sleeps  in  an  adjacent  room  unlatching  his  master's  door  ana  entering  his 
apartment  with  intent  to  kill  him.  1  Hale,  554.  But  lord  Hide  doubts  whether  a  guest 
at  an  inn  is  guilty  of  burglary  by  rising  in  the  night,  opening  his  own  door,  and  stewing 
goods  from  other  rooms.  1  Hale,  554.  And  it  seems  certain  that  breaking  open  a  cheat 
or  trunk  is  not  in  itself  burglarious,  (Fost.  108, 109;)  and,  according  to  the  better  opinion, 
the  same  principle  applies  to  cupboards,  presses,  and  other  fixtures,  which,  though  at- 
tached to  the  freehold,  are  intended  only  the  better  to  supply  the  place  of  movable 
depositories.    Fost.  109. — ^Chitty. 

^  It  will  be  burglary  to  unlatch  an  inner  door  with  a  felonious  intent ;  and  whatever 
would  be  a  breaking  of  an  outer  door  will  also  be  a  breaking  of  an  inner  door  to  consti- 
tute burglary.    See  2  East,  P.  C.  488. 

But  it  does  not  seem  to  be  a  burglary  to  break  the  doors  of  cupboards,  presses,  and 
closets.    Ibid.^lJHiTTT. 

"  So  if  the  prisoner  breaks  open  a  shop-window  and  with  his  hand  takes  out  goods, 
the  ofience  is  complete.  Fost.  107.  Russ.  &  Ry.  C.  C.  499,  S.  P.  Introducing  the  hand 
between  the  glass  of  an  outer  window  and  an  inner  shutter  is  sufficient  entry  to  consti- 
tute burglary.  Russ.  k  Ry.  C.  C.  341.  And  where  several  having  broken  open  a  house, 
and,  attempting  to  enter,  are  opposed  by  the  owner,  and  in  making  a  pass  at  him  the 
hand  of  one  of  the  party  is  within  the  threshold,  he  will  be  guilty  of  burglary.  1  Hale, 
553.  If,  however,  an  instrument  has  been  thrust  into  the  window,  not  for  the  purpose 
of  taking  out  property,  but  only  calculated  to  form  the  aperture,  this  will  not  be  regarded 
as  an  entry,  (1  Leach,  406 ;)  or  if  a  house  be  broken  open,  and  the  owner,  through  the 
fear  occasioned  by  the  circumstance,  throw  out  his  money,  the  burglary  will  not  be  com- 

eleted.   1  Hale,  555.    It  seems  doubtful  whether  shooting  through  a  window  is  sufficient 
y  the  entry  of  the  shot  discharged ;  but  it  seems  the  better  opinion  that  it  is,  as  in  this 
ofMte  »  felony  by  killing  is  as  much  attempted  as  in  the  introduction  of  an  instrument  a 
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for,  bj  statute  12  Anne,  c.  7,  if  a  person  enters  into  the  dwelling-house  of  another 
without  breaking  in,  either  by  aay  or  by  niffht,  with  intent  to  commit  felony, 
or  being  in  such  a  house  shall  commit  any  felony,  and  shall  in  the  night  break 
out  of  the  same,  this  is  declared  to  be  burglary,  there  having  before  been  different 
opinions  concerning  it,  lord  Bacon(m)  holding  the  affirmative  and  Sir  Matthew 
Hale(n)  the  negative.  But  it  is  universally  agreed  that  there  must  be  both  a 
breaking,  either  in  fact  or  by  implication,  and  also  an  entry,  in  order  to  conw 
plete  the  burglary.^' 

4.  As  to  the  intent ;  it  is  clear  that  such  breaking  and  entry  must  be  with 
a  felonious  intent,  otherwise  it  is  only  a  trespass.  And  it  is  the  same  whether 
such  intention  be  actnallv  carried  into  execution,  or  only  demonstrated  by  some 
attempt  or  overt  act,  of  which  the  jury  is  to  Judge.  And  therefore  such  a 
breach  and  entry  of  a  house  as  has  been  before  described,  by  night,  with 
intent  to  commit  a  robbery,  *a  murder,  a  rape,  or  any  other  felony,  is  p  *22'^ 
burglary ;  whether  the  thing  be  actually  perpetrated  or  not.  Nor  does  *- 
it  make  anv  difference  whether  the  offence  were  felony  at  common  law,  or  only 
created  so  by  statute ;  since  that  statute  which  makes  an  offence  felony  gives 
it  incidentally  all  the  properties  of  a  felony  at  common  law.(o)" 

Thus  much  for  the  nature  of  burglary,  which  is  a  felonv  at  common  law 
bat  within  the  benefit  of  clergy.  The  statutes,  however,  of  1  Edw.  VI.  c.  12, 
and  18  Eliz.  c.  7,  take  away  clergy  from  the  principals,  and  that  of  3  &  4  W.  and 
M.  c.  9,  from  all  abettors  and  accessories  before  the  fact.(j7)  And,  in  like 
manner,  the  law  of  Athens,  which  punished  no  simple  theft  with  death,  made 
burglary  a  capital  crime.(^)^^ 

(•)  Blm.  66.  OomiMtuj,  with  \nXimlt  to  steal  the  atAok  or  nti  nsUe,  la,  bf 

(•)  1  Hal.  P.  0. 664.  itat  IS  Geo.  III.  c.  38,  declared  to  be  Bimle  felony,  and 

(•)  1  Hawk.  P.  G.  106.  paniehed  with  traosportatloo  for  aeTen  yean. 

^)  Burglary  in  any  hooM  belonging  to  the  Piat»>01aaa  (t)  Pott  Antiq.  b.  L  o.  'i6. 


felony  by  stealing  is  attempted.    1  Hale,  555.    Hawk.  b.  i.  c.  38,  b.  7.   See  4  CSamp.  220. 
1  Stark.  58.— Chittf. 

"  The  act  now  in  force  is  7  A  8  Geo.  IV.  o.  27. — Chittt. 

"  But  if  a  servant  intrusted  by  his. master  to  sell  goods  receives  monev  to  his  use,  con 
oeals  it  in  the  house  instead  of  paying  it  over,  and,  after  his  dismissal,  breaks  the  house 
and  steals  it,  the  entry  is  not  burglarious,  because  there  was  no  felony  in  the  original 
taking.  1  Show.  53.  And  even  where  prisoners  were  proved  to  have  broken  open  a 
house  in  the  night-time,  to  recover  teas  seized  for  want  of  a  legal  permit  for  the  use  of 
the  person  from  whom  they  were  taken,  an  indictment  for  burglary  with  intent  to  8t4^1 
was  holden  not  to  be  supported.    2  East,  P.  G.  510. — Chittv. 

^*  The  punishment  of  tnis  crime  now  varies  according  to  the  circumstances  under  which 
it  is  committed,  it  being  enacted,  by  stat.  1  Vict.  c.  86,  s.  2,  that  whoever  shall  bup> 
glariously  break  and  enter  into  any  dwellinff-house,  and  shall  assault  with  intent  to 
murder  any  person  being  therein,  or  shall  stab,  cut,  wound,  beat,  or  strike  such  person, 
shall  be  guilty  of  felony  punishable  with  death ;  but,  by  s.  3,  the  simple  crime  of  burglary 
b  punishable  only  with  transportation  for  life  or  for  not  less  than  ten  years,  or  imprison- 
ment for  three  years, — and  now  penal  servitude  may  be  substituted.  And  now,  further, 
by  Stat.  14  k  15  Vict.  c.  19,  ss.  1,  2,  any  person  found  by  nijp;ht  armed  with  any  dangerous 
weapon,  with  intent  to  enter  any  dwelling  and  to  commit  relony  therein,  or  found  in  the 
possession,  without  lawful  excuse,  of  housebreaking  instruments,  or  with  bis  face  black* 
ened  or  disffuised,  or  found  by  night  in  any  building  with  intent  to  commit  any  felony, 
shall  be  gunty  of  a  misdemeanour,  punishable  with  imprisonment,  with  or  without  hanl 
labour,  not  exceeding  three  years, — and  now  with  penal  servitude.— Stiwabt. 
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CHAPTER  XVn. 

OF  OFFENCES  AGAINST  PRIVATE  PROPEBTY. 

*22Q}  ^^-^HE  next  and  last  species  of  offences  against  private  sabjects  are 
^  sach  as  more  immediately  affect  their  property.  Of  which  there  are 
two  which  are  attended  with  a  breach  of  the  peace;  larceny  and  malicious  mis- 
chief; and  one  that  is  eqaaily  injurious  to  the  rights  of  property,  but  attended 
with  no  act  of  violence,  which  is  the  crime  of  forgery.  jOf  these  three  in  their 
order. 

I.  Larceny,  or  ihefty  by  contraction  for  latrckjiny,  latrodnium,  is  distin- 
guished by  the  law  into  two  sorts :  the  one  called  simple  larceny,  or  plain  theft 
unaccompanied  with  any  other  atrocious  circumstance ;  and  mixed  or  compound 
larceny,  which  also  includes  in  it  the  aggravation  of  a  taking  from  one's  nouse 
or  person.* 

And,  first,  of  simple  larceny,  which,  when  it  is  the  stealing  of  goods  above  the 
value  of  twelve-pence,  is  called  grand  larceny ;  when  of  goods  to  that  value,  op 
under,  is  petit  larceny;  offences  which  are  considerably  distinguished  in  their 
punishment,  but  not  otherwise.  I  shall  therefbre  first  consider  the  nature  of 
simple  larceny  in  general,  and  then  shall  observe  the  different  degrees  of 
punishment  inflicted  on  its  two  several  branches. 

Simple  larceny,  then,  is  "  the  felonious  taking  and  cariying  away  of  the  per- 
*2301  ^^^^  goods  of  another."  This  '''pffence  certainly  commenced  then, 
-l  whenever  it  was,  that  the  bounds  of  property,  or  laws  of  meum  and  tuum^ 
were  established.  How  far  such  an  offence  can  exist  in  a  state  of  nature, 
where  all  things  are  held  to  be  common,  is  a  question  that  may  be  solved 
with  very  little  difficulty.  The  disturbance  of  any  individual  in  the  occupation 
of  what  he  has  seized  to  his  present  use  seems  to  be  the  only  offence  of  this 
kind  incident  to  such  a  state.  But,  unquestionably,  in  social  communities, 
when  property  is  established,  the  necessity  whereof  we  have  formerly  seen,(a) 
any  violation  of  that  projjerty  is  subject  to  be  punished  by  the  laws  of  society; 
though  how  far  that  punishment  shall  extend  is  matter  of  considerable  doubt. 
At  present  we  will  examine  the  nature  of  thefb,  or  larceny,  as  laid  down  in  the 
foregoing  definition. 

(•)8eebookU.p.8,Ac 

*  By  Stat.  7  &  8  Geo.  IV.  c.  29,  b.  2,  it  is  enacted  **  that  the  distinction  between  grand 
and  petit  larceny  shall  be  abolished,  and  every  larceny,  whatever  be  the  value  of  the 
property  stolen,  shall  be  deemed  to  be  of^  the  same  nature,  and  shall  be  subject  to  the 
fame  incidents  in  all  respects,  as  grand  larceny  was  before  the  commencement  of  this 
act ;  and  every  court  whose  power  as  to  the  trial  of  larceny  was  before  the  commence- 
ment of  this  act  limited  to  petty  larceny  shall  have  power  to  try  every  case  of  larceny 
the  punisbment  of  which  cannot  exceed  the  punishment  hereinafter  mentioned  for 
mmpie  larceny,  and  also  to  try  all  accessories  to  such  larceny." 

By  sect.  3,  every  person  convicted  of  simple  larceny,  or  of  any  felony  thereby  made 
punishable  like  simple  larceny,  shall  (except  in  the  cases  thereinafter  otherwise  pro- 
vided for)  be  liable  to  transportation  tor  seven  years,  or  imprisonment  not  exceeaing 
two  years,  and,  if  a  male,  to  one,  two,  or  three  public  whippings ;  and,  by  sect.  4,  where 
the  sentence  is  imprisonment,  the  courts  have  a  discretionary  power  to  award  hard 
labour  or  solitary  confinement  in  addition.  This  observation  has  oeen  introduced  here 
that  the  reader  may  observe  how  far  the  present  provisions  of  the  law  vary  from  the  text 
in  his  progress  through  this  important  chapter,  and  to  remind  him  that  the  subtle  dis> 
tiiictions  between  grand  and  petty  larceny  are  now  entirely  abolished. 

By  sect.  61,  in  every  felony  punishable  under  this  act,  every  principal  in  the  second 
degree,  and  every  accessory  before  the  fact,  shall  be  punishable  with  death,  or  otherwise, 
in  the  same  manner  as  the  principal  in  the  first  degree ;  and  every  accessory  after  the 
foct  (except  only  a  receiver  of  stolen  property)  shall  on  conviction  be  liable  to  imprison- 
ment for  any  term  not  exceeding  two  years ;  and  every  person  aiding,  abetting,  counsel- 
ling, or  procuring  the  commission  of  any  misdemeanour  punishable  under  this  act,  shall 
oe  liable  to  be  indicted  and  punished  as  a  principal  offender.  As  to  the  venue  in 
of  larceny,  see  7  Geo.  IV.  c.  «  4,  ss.  12, 13.— <)hittt. 
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1.  It  mast  be  a  taking,*   This  implies  the  consent  of  the  owner  to  X>e  wanting. 

'  The  cases  upon  this  important  requisite  of  the  offence  of  larceny  are  so  numerous, 
and  the  distinctions  so  subtle,  that  it  will  be  necessary  to  go  into  considerable  detail  to 
give  a  complete  view  of  the  law  upon  the  subject.  See,  in  general,  3  Chitt.  Grim.  L.  2d 
ed.  917  to  924. 

1st.  Where  the  offender  kaofvUy  acquired  the  pogeeaeicn  qf  the  ffoods,  hut  under  a  bare  charge,  the 
owner  etill  retaining  hit  property  in  thein^  the  offender  will  be  guilty  of  larceny  at  common  law 
in  embezzling  them.  Thus,  in  addition  to  the  instances  put  by  the  learned  author,  of  the 
butler,  the  shepherd,  and  guest  at  an  inn,  if  a  master  deliver  property  into  the  hands  of 
a  servant  for  a  special  purpose,  as  to  leave  it  at  the  house  of  a  mend,  or  to  get  change, 
or  deposit  with  a  banker,  the  servant  will  be  guilty  of  felony  in  applying  it  to  his  own 
use,  for  it  still  remains  in  the  constructive  possession  of  it»  owner.  2  I^ach,  870,  942 ; 
and  see  2  East,  P.  0.  563 ;  eedvide  East,  P.  C.  562.  R.  k  R.  C.  C.  215.  4  Taunt.  258,  S.  C. 
If  a  banker's  clerk  is  sent  to  the  money-room  to  bring  cash  for  a  particular  purpose,  and 
he  takes  the  opportunity  of  secreting  some  for  his  own  use,  (1  Leach,  344,)  he  is  guilty 
of  larceny.  And  se^  1  Leach,  251.  J&elw.  33.  Cowp.  294.  And  if  several  persons  play 
together  at  cards,  and  deposit  money  for  that  purpose,  not  parting  with  their  property 
therein,  and  one  sweep  it  all  away  and  take  it  to  himself,  he  will  be  guilty  of  theft,  if  the 
iury  find  that  he  acted  with  a  felonious  design.  1  Leach,  270.  Cald.  295.  So  if  there 
be  a  plan  to  cheat  a  man  of  his  property,  under  colour  of  a  bet,  and  he  parts  with  the 
potaemon  only,  to  deposit  as  a  stake  with  one  of  the  confederates,  the  taking  by  such  con- 
federate' is  felonious.  Russ.  k  .Ry .  9.  C.  413.  And  if  a  bag  of  wheat  be  delivered  to  a 
warehouseman  for  safe  custody,  and  he  take  the  wheat  out  of  the  bag  and  dispose  of  it, 
it  is  larceny.  Russ.  k  Ry.  C.  C.  337.  And  where  a  banker's  clerk  took  notes  from  the 
till,  under  colour  of  a  check  from  a  third  person,  which  check  he  obtained  by  having 
entered  a  fictitious  balance  in  the  books  in  favour  of  that  person,  it  was  held  he  was 
guilty  of  felony,  the  fraudulent  obtaining  the  check  being  nothing  more  than  mere 
machinery  to  efifect  his  purpose.  4  Taunt.  304. .  R.  k  R.  C.  C.  221,  S.  C.  2  Leach,  C.  C. 
1083.  And  where  one  employed  as  a  clerk  in  the  daytime,  but  not  residing  in  the 
house,  embezzles  a  bill  of  exchange  which  he  received  from  his  master  in  the  usuiJ 
course  of  business,  with  directions  to  transmit  it  by  the  post  to  a  correspondent,  it  was 
held  larceny.  2  East,  P.  C.  565 ;  and  see  2  Chitt.  C,  L.  2a  ed.  917,  b.  And  where  goods 
have  not  been  actually  reduced  into  the  owner's  possession,  yet  if  he  has  intrusted  anothei 
to  deliver  them  to  his  servant,  and  they  are  delivered  accordingly,  and  the  servant  em 
bezzle  them,  he  will  be  guilty  of  larceny;  as  where  a  corn-factor,  having  purchased  a 
cargo  of  oats  on  board  a  ship,  sent  his  servant  with  his  barge  to  receive  part  of  the  oats 
in  loose  bulk,  and  the  servant  ordered  some  o&them  to  be  put  into  sacks,  which  he  after- 
wards embezzled,  this  was  holden  larceny.    2  East,  P.  C.  1798.    2  Leach,  825. 

The  learned  commentator  has  already  noticed  the  21  Hen.  VIll.  c.  7,  making  the 
embezzlement  of  goods  above  the  value  of  forty  shillings  felony,  when  intrusted  to  a 
servant  by  his  master.  The  act  extends  only,  to  such_  persons  who  were  servants  to  the 
owner  of  the  goods,  both  at  the  time  of  their  delivery  and  when  they  were  stolen.  1 
Hawk.  c.  33,  s.  12.  2  East,  P.  C.  562.  To  bring  the  case  within  the  act,  the  goods  must 
have  been  delivered  to  the  servant  to  keep  for  the  master ;  and  the  words  "  kept  to  the 
use  of  the  mister"  imply  that  they  are  to  be  returned  to  the  master'.  2  East,  P.  C.  562. 
The  act  does  not  extend  to  goods  the  actual  property  of  which  were  not  in  the  master  at 
the  time;  and  therefore  it  is  said  that  if  the  property  be  changed,  as  by  melting  the 
money  down,  or  malting  corn,  and  then  it  be  taken  away,  it  is  not  within  the  statute. 

1  Hawk.  c.  33,  s.  15.  2  East,  P.  C.  563 ;  eed  qwere.  See  1  Hawk.  c.  33,  s.  15.  The  act  only 
extends  to  where  the  owner  has  actually  had  them  in  his  possession, -and  not  where  his 
servant  has  merely  received  them  to  his  use.  No  wasting  or  consuming  the  goods  is 
within  the  act,  however  wilful.    Hawk.  b.  i.  c.  33,  s.  14. 

2dly.  Where  the  offender  unlaaofuUy  acquired  the  poseemon  of  goods,  as  hy  fraud  or  force,  dhc^, 
with  intent  to  steal  them,  the  owner  sttU  retaining  his  property  in  them,  such  an  offender  will  be 
guilty  of  larceny  in  embezzling  them.  Therefore,  in  addition  to  the  instances  mentioned 
m  the  text,  hiring  a  horse  on  pretence  of  taking  a  journey,  and  immediately  selling  it, 
is  larceny,  because  the  jury  found  the  defendant  acted  animo  furandi  in  making  the  con- 
tract,  and  the  parting  with  the  possession  had  not  changed  the  nature  of  the  property. 

2  East,  P.  C.  685.  1  Leach,  212 ;  and  see  2  Leach,  420.  2  East,  P.  C.  691.  So,  obtaining 
a  horse  by  pretending  another  person  wanted  to  hire  it  to  go  to  B.,  but  in  truth  witli 
intent  to  steal  it,  and  not  ffoing  to  B.,  but  taking  the  horse  elsewhere  and  selling  it,  is 
larceny.  1  Leach,  409.  2  East,  P.  C.  689.  So  where  the  prisoner,  intending  to  st^  the 
mail-bags  from  a  post-office,  procured  them  to  be  let  down  to  bim  by  a  string  from  the 
window  of  the  postroffice,  under  pretence  that  he  was  the  mail-jzuard,  he  was  held  guilty 
of  larcenv.  2  East,  P.  C.  603.  It  is  larceny  for  a  person  hired  for  the  special  purpose  of 
driving  weep  to  a  fair  to  convert  them  to  his  own  use,  he  having  the  intention  so  to  do 
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Tb  drefore  no  delivery  of  the  goods  from  the  owner  to  the  offender,  upon  trusti 
can  ground  a  larceny.  As  if  A.  lends  B.  a  horse,  and  he  rides  away  with  him ; 
or  if  I  send  goods  by  a  carrier,  and  ho  carries  them  away ;  these  are  no  lar- 

at  the  time  of  receiyinff  them  from  the  owner.  1  By.  &  M.  C.  C.  87.  And  where  a  man 
ordered  a  pair  of  candlesticks  from  a  silversmith,  to  be  paid  for  on  delivery,  to  be  sent 
to  his  lodgings,  whither  they  were  sent  accordingly,  with  a  bill  of  parcels,  by  a  servant, 
and  the  prisoner,  contriving  to  send  the  servant  back  nnder  some  pretence,  kept  the 
goods,  it  was  holden  larceny.  Cited  in  2  Leach,  420.  And  if  a  sale  or  goods  is  not  com- 
pleted, and  the  pretended  purchaser  absconds  with  them,  and  from  the  first  his  inten 
tion  was  to  defraud,  he  is  guilty  of  stealing,  (1  Leach,  92;)  and  to  obtain  money  from 
another  by  ring-dropping  is  a  similar  offence,  if  there  was  an  original  design  to  steal,  (1 
Leach,  238;  2  Leach,  572;)  and  where  the  owner  of  goods  sends  them  by  a  servant,  to  be 
delivered  to  A.,  and  B.,  pretending  to  be  A.,  obtains  them  froin  him,  B.  is  guilty  of  larceny. 
2  East,  P.  C.  673.  So  where  the  prisoner,  pretending  to  be  the  servant  of  a  person  who  had 
bought  a  chest  of  tea  deposited  at  the  East  India  Company's  warehouse,  got  a  request- 
paper  and  permit  for  the  chest,  and  took  it  away  with  the  assent  of  a  person  in  the  com- 
pany's service  who  had  the  charge  of  it,  this  was  held  felony.  B.  &  By.  C.  C.  173.  So  to 
obtain  a  bill  of  exchange  from  an  endorsee  under  a  pretence  of  getting  it  discounted,  is 
felony,  if  the  jury  find  that  the  party  did  not  intend  to  leave  the  bill  in  the  possession 
of  the  defendant  previous  to  receiving  the  money  to  be  obtained  on  his  credit,  and  that 
he  undertook  to  discount  with  intent  to  convert  it  to  his  own  use,  (1  Leach,  294;)  and  it 
seems  that  if  a  person  procure  possession  of  a  house  with  an  intent  to  steal  the  lead 
affixed  to  it,  he  may  be  indicted,  on  the  4  Geo.  IL  c.  32,  for  the  statutable  larceny.  2 
Leach,  850. 

In  all  these  cases  the  defendant's  mgmal  design  in  obtaining  the  goods  was  felonious^ 
and  the  owner  never  parted  with  his  property  therein ;  for  where  either  is  not  the  case 
there  can  be  no  larceny,  as  will  appear  from  the  following  instances.  Thus,  where  a 
house  was  burning  and  a  neighbour  took  some  of  the  goods,  apparently  to  save  them  from 
the  flames,  and  afterwards  converted  them  to  his  own  use,  it  was  holden  no  felony,  be- 
cause the  jury  thought  the  original  design  honesty  1  Leach,  411,  notes.  And  it  is  certain 
that  if  the  property  in  effects  be  given  voluntarily,  whatever  false  pretence  has  been  used 
to  obtain  it,  no  felony  can  be  committed.  1  Hale  P.  C.  506.  B.  &  B.  C.  C.  225,  S.  P.  Thus, 
obtaining  silver  on  pretence  of  sending  a  half-guinea  presently  in  exchange  is  no  felony. 
2  East,  P.  C.  672.  So,  writing  a  letter  in  the  name  of  a  third  person  to  borrow  money, 
which  he  obtains  by  that  fraud,  is  only  a  misdemeanour,  (2  East,  P.  C.  673 ;)  and  it  makes 
no  difference,  in  these  cases,  that  the  credit  was  obtained  oy  fraudulently  using  the  nam* 
of  another  to  whom  it  was  intended  to  be  siven,  (1  Leach,  303,  notes.  2  Eas^  P.  C.  673. 
B.  &  B.  C.  C.  225 ;)  and  if  a  horse-dealer  delivers  a  horse  to  another  on  his  promise  to 
return  immediately  and  pay  for  it,  the  party's  riding  off  and  not  returning  is  no  felony. 
1  Leach,  467.  2  East,  P.  C.  669.  So  if  a  tradesman  sells  goods  to  a  stranger  as  for  ready 
money,  and  sends  them  to  him  by  a  servant,  who  delivers  them  and  takes  in  payment 
for  them  bills  which  prove  to  be  mere  fabrications,  this  will  be  no  larceny,  though  the 
party  took  his  lodgings  for  the  express  purpose  of  obtaining  the  goods  by  fraud;  because 
the  owner  parted  with  his  property.  2  Leach,  614.  So  fraudulently  winning  money  at 
gaming,  where  the  ii\jured  party  really  intended  to  play,  is  no  larceny,  though  a  conspi- 
racy to  defraud  appear  in  evidence.  2  Leach,  610.  So  brokers,  bankers,  or  agents  em- 
bezzling securities  deposited  with  them  for  security  or  any  special  purpose  are  not  guilty 
of  larceny,  (4  Taunt.  258.  2  Leach,  1054.  B.  &  B.  C.  C.  215,  S.  C. ;)  but  this  decision  occa- 
sioned the  52  Geo.  III.  c.  63  to  be  passed,  making  it  a  misdemeanour  in  brokers,  bankera, 
and  others  to  emb&zzle  securities  deposited  with  them  for  safe  custody  or  for  any  special 
purpose,  in  violation  of  eood  faith  and  contrary  to  the  special  purpose  for  which  they 
were  deposited.  Thus,  m  all  cases  where  a  voluntary  delivering  by  the  prosecutor  is 
the  defence  to  be  relied  on,  two  questions  arise :  first,  whether  the  property  was  parted 
with  by  the  owner ;  secondly,  whether,  supposing  it  was  not,  the  prisoner,  at  the  time 
he  obtained  it,  conceived  a  felonious  design.  In  the  first  case,  no  fraud  or  breach  of 
trust  can  make  a  conversion  larceny ;  in  the  second,  the  complexion  of  the  offence  must 
depend  on  the  felonious  design. 

Sdly .  Where  the  offender  lawfully  a/mared  the  posaeewm  of  and  qualified  property  m  good$  under 
colour  of  baUmenlf  but  with  the  inUniion  of  stealing  them  ;  or  where  the  baUmerU  has  been  determined  eUker 
hy  ike  wrongful  act  of  the  offender  or  by  the  intentUm  of  the  parties,  if  he  afterwards  embezzle  such 
^>ods  he  will  be  guilty  of  larceny.  For  in  the  first  case,  after  the  determination  of  the 
ipecial  contract  by  any  plain  and  unequivocal  wrongful  act  of  the  bailee  inconsistent  with 
that  contract,  the  property,  as  against  the  bailee,  reverts  to  the  owner,  although  the  actual 
possession  remain  in  the  bailee.  2  East,  P.  C.  691,  627.  The  most  remarkable  case  of  this 
description  is  that  of  a  carrier  pointed  out  bv  the  learned  commentator.  So  the  ocinver- 
•i<m  of  money  with  a  felonious  intent,  whicn  was  found  m  a  bureau  delivered  to  a 
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cenieB.(6)  Bat  if  the  carrier  opens  a  bale  or  pack  of  ^^ods,  or  pierces  a  vessel 
of  wine,  and  takes  away  part  thereof,  or  if  he  carries  it  to  the  place  appointed 
and  afterwards  takes  away  the  whole,  these  are  larcenies  ^(c)  for  here  tho 

(•)  1  HaL  p.  a  604.  (•)  8  lost  107. 

penter  to  be  repaired,  by  breaking  it  open,  when  there  was  no  necessity  for  so  doing  foi 
the  purpose  of  repairs,  will  amount  to  a  larceny,  (8  Yes.  405.  2  Leach,  952.  2  Russ.  1045 ;) 
and  in  the  same  case  it  was  said  that  if  a  pocket-book  containing  bank-notes  were  left  in 
tlie  pocket  of  a  coat  sent  to  be  mended,  and  the  tailor  took  the  pocket-book  out  of  the 
pocket  and  the  notes  out  of  the  pocket-book  with  a  felonious  intent,  it  would  amount  to 
a  felony.  If  the  master  and  owner  of  a  ship  steal  some  of  the  goods  delivered  to  him  to 
cari7,  it  is  not  larceny  in  him,  unless  he  took  the  goods  out  of  their  package;  nor,  if  lar- 
ceny, would  it  be  an  offence  within  24  Geo.  II.  c.  45.  B.  &  K.  C.  C.  92.  And  if  corn  be  sent 
to  a  miller  to  grind  and  he  take  part  of  it  he  will  be  guilty  of  felony,  (1  Boll.  Abr.  73 ;)  but 
where  forty  bags  of  wheat  were  sent  to  the  prisoner,  a  warehouseman,  for  sofe  custody  until 
sold  by  the  prosecutor,  and  the  prisoner's  servant,  by  direction  of  the  prisoner,  emptied  four 
of  the  bags  and  mixed  their  contents  with  other  inferior  wheat,  and  part  of  the  mixture  was 
disposed  of  by  the  prisoner  and  the  remainder  was  placed  in  the  prosecutor's  bags  which  had 
thus  been  emptied,  and  there  was  no  severing  of  any  part  of  the  wheat  in  any  one  hskg  with 
intent  to  embezzle  that  part  only  which  was  so  severed,  the  prisoner  was  held  guilty  of  lar- 
ceny in  taking  the  wheat  out  of  the  bag.  B.  &  B.  C.  G.  337.  And  where  property  which  the 
prosecutors  had  bought  was  weighed  out  in  the  presence  of  their  derk  and  delivered  to 
their  carter's  servant  to  cart,  who  let  other  persons  take  away  the  cart  and  dispose  of  the 
property  for  his  benefit  jointly  with  that  of  the  other  persons,  it  was  held  that  the  carter's 
servant  was  not  guilty  of  a  mere  breach  of  trust,  but  that  he  as  well  as  the  other  persons 
were  guilty  of  larceny  at  common  law.  Buss.  &  By.  C.  C.  125 ;  and  see  2  East,  P.  0.  568 
to  574,  695  to  698.  But  in  all  these  cases  the  defendant  must  have  had  an  intention  qf 
dealing  the  property  cU  the  time  it  was  delivered  to  him.  B.  &  R.  C.  0.  4-11,  overruling 
2  East,  P.  C.  690,  694.    2  Buss.  1089,  1090.    1  B.  &  M.  C.  C.  87. 

4thly.  Where  the  offender  has  the  qualified  property  and  actual  poseemon  qftheaoodt  at  the  time 
oj  the  embetzlemerUt  he  will  not  be  guilty  of  larceny  at  common  law.  Thus,  where  a  servant 
or  clerk  had  received  property  for  the  use  of  his  master,  and  the  master  never  had  any 
other  possession  than  such  possession  by  his  servant  or  clerk,  it  was  doubted  whether  the 
latter  was  guilty  of  felony  in  stealing  such  property  or  was  guilty  merely  of  a  breach  of 
trust.  2  Leach,  835.  Hale,  668.  :^t,  P.  C.  570,  571.  And  see  4  Taunt.  258.  Buss,  ft 
By.  C.  C.  215,  S.  C.  2  Leach,  C.  C.  1054.  So  a  cashier  of  the  bank  could  not  be  guilty 
of  felony  in  embezzling  an  India  bond  which  he  had  received  fh>m  the  court  of  chancery 
and  was  in  his  actual  as  well  as  constructive  possession.  1  Leach,  28.  So  if  a  clerk  re* 
ceiled  money  of  a  customer,  and  without  at  all  putting  it  in  the  till  converted  it  to  hib 
own  use,  he  was  guilty  only  of  a  breach  of  trust ;  though,  had  he  once  deposited  it  and 
then  taken  it  ^ain,  he  would  have  been  guilty  of  felony.    2  Leach,  835. 

Servants  and  Clerks. — The  dangers  resulting  from  this  doctrine  occasioned  the  enact 
ment  of  39  Geo.  III.  c.  85  against  such  embezzlements  by  servants  or  clerks,  rendering 
the  offence  punishable  with  transportation  for  fourteen  years.  This  act  extends  only  to 
such  ser\'ant8  as  are  employed  to  receive  money,  and  to  instances  in  which  they  receive 
money  by  virtue  of  their  employment.  It  seems  an  apprentice,  though  under  the  aoe 
of  eighteen,  is  within  the  act,  (B.  &  B.  C.  C.  80;)  so  is  a  femxde  servant.  B.  &  B.  G.  C. 
267.  A  person  employed  upon  commission  to  travel  for  orders  and  to  collect  debts  is  a 
clerk  within  the  act,  though  he  is  employed  by  many  different  houses  on  each  journey^ 
and  pays  his  own  expenses  out  of  his  commission  on  each  journey,  and  does  not  uve  with 
any  of  his  employers  nor  act  in  any  of  their  counting-houses.  B.  &  B.  C.  0.  198.  So  a 
servant  in  the  employment  of  A.  &  B.,  who  are  partners,  is  the  servant  of  each,  and  if 
he  embezzle  the  private  money  of  one  may  be  charged,  under  the  act,  as  the  servant  of 
that  individual  partner.  3  Stark.  C.  N.  P.  70.  A  man  is  sufficiently  a  servant  within  the 
act  although  he  is  only  occasionally  employed  when  he  has  nothing  else  to  do;  and  it  is 
sufficient  if  he  was  employed  to  receive  the  money  he  embezzled,  though  receiving  money 
may  not  be  in  his  usual  employment,  and  although  it  was  the  only  instance  in  which  ha 
wad  so  employed.  B.  &  By.  C.  C.  299.  A  clerk  intrusted  to  receive  money  at  norne  from 
out-door  collectors  received  it  abroad  from  outrdoor  customers,  it  was  held  that  such  re- 
teipt  of  money  may  be  considered,  "by  virtue  of  his  employment,"  within  the  act,  though 
it  is  beyond  the  limita  in  which  he  is  authorized  to  receive  money  from  his  employers. 
B.  k  By.  C.  C.  319.  So  if  a  servant,  generally  employed  by  his  master  to  receive  sums  of 
one  description  and  at  one  place  only,  is  employed  by  him  in  a  particular  instance  to 
receive  a  sum  of  a  different  description  and  at  a  different  place,  this  latter  sum  is  to  be 
considered  as  received  by  him  by  virtue  of  his  employment ;  lEbr  he  fills  the  character  of 
servant,  c^  it  is  by  being  employed  as  servant  he  receives  the  money.  B.  k  By.  C.  C.  516» 
Where  the  owner  of  a  colliery  employed  the  prisoner  as  captain  of  one  of  his  barges»  to 
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animus  furandi  is  manifest;  since  in  the  first  case  he  had  otherwise  no  induce- 
ment to  open  the  goods,  and  in  the  second  the  trust  was  determined,  the 
delivery  having  taken  its  effect.  But  bare  non-delivery  shall  not,  of  course, 
be  intended  to  arise  firom  a  felonious  design,  since  that  may  happen 
from  a  variety  of  other  accidents.  Neither  by  the  common  law  was  it  larceny 
in  any  servant  to  run  away  with  the  goods  committed  to  him  to  keep,  but 
only  a  breach  of  civil  trust.  But,  by  statute  83  Hen.  VI.  c.  1,  the  servants  of 
persons  deceased,  accused  of  embezzling  their  masters'  goods,  may,  by  writ 
♦281 1  ^^^  ^^  chancery  (issued  by  the  advice  of  *the  chief  iustices  andf  chier 
^  baron,  or  any  two  of  them^  and  proclamation  made  thereupon,  be  sum- 
moned to  appear  personally  in  tne  court  of  kind's  bench  to  answer  their 
masters'  executors  in  any  civil  suit  for  such  goods,  and  shall,  on  default  of 

carry  out  and  Bell  ooal,  and  paid  him  for  his  labour  by  allowing  him  two-thirds  of  the 
price  for  which  he  sold  the  ooals,  after  deducting  the  price  charged  at  thc^  colliery,  he 
was  held  a  servant  within  the  act,  and,  having  embezzled  the  price,  he  was  guilty  of  lar^ 
ceny  within  the  act.  R.  &  B.  C.  C.  139.  So  a  servant  who  received  money  for  his  master 
for  articles  made  of  his  master's  materials,  which  he  embezzled,  was  held  within  the  act» 
though  he  made  the  articles  and  was  to  have  a  given  portion  of  the  price  for  making 
them.  Buss,  db  By.  C.  C.  145.  The  act  is  not  confined  to  clerks  and  seiTants  of  persons 
in  trade:  it  extends  to  the  clerks  and  servants  employed  to  receive  of  all  persons  what- 
ever. Therefore,  where  the  overseers  of  a  township  employed  the  prisoner  as  their 
accountant  and  treasurer,  and  he  received  and  paid  all  the  money  receivable  or  payable 
on  their  account,  he  received  a  sum  and  embe^led  it,  he  was  held  a  derk  and  servant 
within  the  act.  B.  &  B.  C.  C.  349.  2  Stark.  G.  N.  P.  349,  S.  C.  If  a  servant,  imme- 
diately on  receiving  a  sum  for  his  masters,  enters  a  smaller  in  his  book,  and  ultimately 
account  to  his  master  for  the  smaller  sum  only,  he  may  be  considered  as  embezzling  the 
difference  at  the  time  he  made  the  entry ;  and  it  will  make  no  difference  though  he 
received  other  sums  for  his  master  on  the  same  day,  and  in  paying  them  and  the  smaller 
sum  to  his  master  together  he  might  give  his  master  every  piece  of  money  or  note  he 
received  at  the  time  he  made  the  false  entry.  R.  &  R.  CO.  463.  3  Stark.  N.  P.  C.  67, 
8.  C.  It  seems  the  act  does  not  apply  to  cases  which  were  larceny  at  common  law.  2 
Leach,  0.  C.  1033.  R.  &  R.  C.  C.  160,  S.  C.  Peck's  case,  cor.  Park,  J.  Staffordshire  Sum. 
Ass.  1817.  3  Stark.  £vid.  842.  It  is  questionable,  therefore,  whether,  if  a  servant  receives 
money  from  his  master  to  pay  C,  and  does  not  pay  it,  he  can  be  indicted  for  embezzle- 
ment, (Russ.  &  Ry.  G.  G.  267 ;)  but  as  counts  for  larceny  at  common  law  and  for  embezzle- 
ment under  the  statute  may  be  joined  in  the  same  indictment,  any  difficulty  in  this 
respect  may  be  avoided.  See  3  M.  &  S.  549,  550.  Although  property  has  been  in  the 
possession  of  the  prisoner's  masters,  and  they  only  intrust  the  custody  of  such  properly 
to  a  third  person  to  try  the  honesty  of  their  servant,  if  the  servant  receives  it  from  such 
third  person  and  embezzles  it,  it  is  an  offence  within  the  act.  R.  &  R.  G.  G.  160.  2 
Leach,  1033,  S.  G. 

Party  ttealinq  hU  own  Goods,  dhe, — ^Besides  the  cases  already  mentioned  in  the  text,  if  a 
man  steals  his  own  goods  from  his  own  bailee,  though  he  has  no  intent  to  charge  the 
bailee,  but  his  intent  is  to  defraud  the  king,  yet  if  the  bailee  had  an  interest  in  the  pot- 
session  and  could  have  withheld  it  from  the  owner,  the  taking  is  a  larceny.  R.  ft  R.  G. 
G.  470.  3  Bum,  J.,  24th  ed.,  240,  S.  G.  And  a  man  may  be  accessory  after  the  fact  to  a 
larceny  committed  on  himself  by  receiving  and  harbouring  the  thief  instead  of  bringinff 
him  to  justice,  (Fost.  123;)  but  a  joint  tenant  in  common  of  effects  cannot  be  guilty  of 
larceny  in  appropriating  the  whole  to  his  own  purpose,  (1  Hale,  513 ;)  but  if  a  part-owner 
of  property  steal  it  from  the  person  in  whose  custody  it  is  and  who  is  respcnsibU  for  its 
iqfety,  he  is  guilty  of  larceny.  R.  &  R.  G.  G.  478.  3  Bum,  J.,  24th  ed.,  241,  S.  G.  Nor 
can  a  wife  commit  larceny  of  her  husband's  goods,  because  his  custody  is  in  law  hers, 
and  they  are  considered  as  one  person.  1  Hale,  514.  On  the  same  ground,  no  third 
person  can  be  guilty  of  larceny  by  receiving  the  husband's  goods  from  the  wife ;  and  if 
she  keep  the  key  of  the  place  where  the  property  is  kept,  her  privity  will  be  presumedt 
and  the  defendant  must  be  acquitted.    1  ijeach,  47.    See  1  Hale,  45,  516.    Eel.  37. 

I%e  taking  must  aJboays  be  against  the  will  of  the  owner,  (1  Leach,  47 ;)  but  if  the  owner,  in 
order  to  detect  a  number  of  men  in  the  act  of  stealing,  directs  a  servant  to  appear  to 
encourage  the  design  and  lead  them  on  till  the  offence  is  complete,  so  long  as  he  did  not 
induce  the  original  intent,  but  only  provided  for  its  discovery  after  it  was  formed,  the 
criminality  of  the  thieves  will  not  be  aestroyed.  2  Leach,  913.  So  if  a  man  be  suspected 
of  an  intent  to  steal,  and  another,  to  try  him,  leaves  property  in  his  way  which  he  takes, 
he  is  guilty  of  larceny.  2  Leach,  921.  And  if,  on  thieves  breaking  in  to  plunder  a  house, 
a  servant,  by  desire  of  his  master,  show  them  where  tlie  plate  is  kept  which  they  remove, 
iira  drcumstanoe  will  not  affect  the  crime.  2  Leach,  922. — Ghittt. 
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appearance,  be  attainted  of  felony.  And,  by  statute  21  Hen.  VIII.  c.  7,  ii*  any 
servant  embezzles  his  master's  goods  to  the  value  of  forty  shillings,  it  is  made 
felony ;  except  in  apprentices,  and  servants  under  eighteen  years  old.'  But  il 
he  had  not  the  possession,  but  only  the  care  and  oversight,  of  the  goods,  as  the 
butler  of  the  plate,  the  shepherd  of  the  sheep,  and  the  like,  the  embezzling  of 
them  is  felony  at  common  law. ((f)  So  if  a  guest  robs  his  inn  or  tavern  of  a  piece 
of  plate,  it  is  larceny;  for  he  hath  not  the  possession  delivered  to  him,  but  merely 
theuse;(6)  and  so  it  is  declared  to  be  by  statutes  3  &  4  W.  and  M.  c.  9  if  a 
lodger  runs  away  with  the  goodB  from  his  ready-furnished  lodgings.*    XJndet 

{*)  1  Hal.  P.  C.  80e.  (•)  1  Hawk.  P.  a  90. 

*  The  aboye  statutes,  with  others  on  the  same  subject,  are  repealed,  by  the  7  &S  Geo. 
IV.  c.  27 ;  and  by  the  7  &  8  Geo.  IV.  c.  29,  {  46,  any  clerk  or  seryant  stealing  any  chattel, 
money,  or  valuable  security  belonging  to,  or  in  the  possession  or  power  of,  his  master,  is 
punishable  with  transportation  for  any  term  not  exceeding  fourteen  years  and  not  less 
than  seven,  or  with  imprisonment  for  any  term  not  exceeding  three  years,  y^  ith  whip- 
pings. S.  47  enacts  that  any  clerk  or  seryant,  or  person  employed  as  such,  receiving  or 
taking,  by  virtue  of  such  employment,  into  his  possession  any  chattel,  money,  or  valuable 
security,  for,  or  in  the  name  or  on  the  account  of,  his  master,  and  fraudulently  embea- 
zling  tne  same  or  any  part  thereof,  shall  be  deemed  to  have  feloniously  stolen  the  same 
from  his  master,  although  such  chattel,  &c.  was  not  received  into  the  master's  pobsession 
otherwise  than  by  the  actua]  possession  of  such  clerk  or  servant  or  other  person  so  em- 
ployed, and  shall  be  liable  to  any  of  the  punbhments  set  forth  in  s.  45.  jBy  s.  48,  "for 
preventing  the  difficulties  that  haye  been  experienced  in  the  prosecution  of  the  last- 
mentioned  offenders,"  it  is  enacted  "that  it  shall  be  lawful  to  charge  in  the  indictment, 
and  proceed  against  the  offender  for,  any  number  of  distinct  acts  of  embezzlement,  not 
exceeding  three,  which  may  have  been  committed  by  him  against  the  same  master  within 
the  space  of  six  calendar  months  from  the  first  to  the  last  of  such  acts ;  and  in  every 
such  mdictment,  except  where  the  offence  shall  relate  to  any  chattel,' it  shall  be  sufficient 
to  allege  the  embezzlement  to  be  of  money,  without  specifying  any  particular  coin  or 
valuable  security;  and  such  allegation,  so  far  as  regards  the  description  of  the  property, 
shall  be  sustained,  if  the  offender  shall  be  proved  to  have  embezzled  any  amount,  although 
the  particular  species  of  coin  or  valuable  security  of  which  such  amount  was  compiled 
shall  not  be  proved ;  or  if  he  shall  be  proved  to  have  embezzled  any  piece  of  coin  or  valu- 
able security,  or  any  portion  of  the  value  thereof,  although  such  piece  of  coin  or 
valuable  security  may  have  been  delivered  to  him  in  order  that  some  part  of  the  value 
thereof  should  be  returned  to  the  party  delivering  the  same,  and  such  part  shall  have 
been  returned  accordingly."  Each  act  of  embezzlement  should  be  set  forth  in  a  sepa- 
rate count ;  and  the  prosecutor  cannot  be  compelled  to  elect  which  he  will  singly  proceed 
upon.  The  indictment  need  not  state  from  whom  the  money  alleged  to  have  been  em- 
bezzled was  receiyed.  Rex  vs,  Beacall,  1  0.  &  P.  454.  The  day  laid  is  not  materia)  By 
statute  5  Geo.  IV.  c.  20,  s.  10,  persons  employed  in  the  post-office  embezzline  notes,  par- 
liamentary ]9roceeding8,  or  newspapers,  Ac.  are  guilty  of  a  misdemeanour,  and  punishable 
by  Ane  and  imprisonment,  the  offence  to  be  tried  either  where  committed  or  where  the 
offender  is  apprehended. 

By  7  &  8  Geo.  IV.  c.  29,  s.  49,  bankers,  merchants,  brokers,  attorneys,  and  other  agents, 
embi.<.zling  money  intrusted  to  them  to  be  applied  to  any  special  purpose,  or  embezzling 
any  goods  or  valuable  security  intrusted  to  them  for  safe  custody  or  for  any  special  pui- 
pose,  are  guilty  of  a  misdemeanour,  and  punishable  in  any  of  the  modes  pointed  out  in 
s.  46.  8.  50  provides  that  the  act  shall  not  affect  trustees  or  mortgaffees,  nor  bankers, 
Ac.  receiving  money  due  on  securities,  or  disposing  of  securities  on  which  they  have  a 
lien.  By  s.  51,  factors  pledging  for  their  own  use  any  goods,  or  documents  relating  to 
goods,  intrusted  to  them  for  the  purpose  of  sale,  are  guilty  of  a  misdemeanour,  and 
punishable  by  transportation  for  fourteen  or  seven  years,  or  by  fine  and  imprisonment, 
as  the  court  shall  award, — the  clause  not  to  extend  to  cases  where  the  pledge  does  not  ex- 
ceed the  amount  of  their  lien.  And,  by  s.  52,  these  provisions  as  to  agents  shall  not 
lessen  any  remedy  which  the  party  aggrieved  previously  had  at  law  or  in  equity.  A  per- 
son intrusted,  as  a  private  friend,  with  a  bill  to  get  it  discounted,  and  converting  it  to  his 
own  use,  is  not  an  agent  within  the  meaning  of  the  act.  Rex  va.  Prince,  2  C.  &  P.  517.-  - 
CniTTr. 

^  Repealed,  by  7  &  8  Geo.  IV.  c.  27 ;  and,  by  7  ft  8  Geo.  IV.  o.  29,  s.  45,  it  is  enacted  that 
if  any  person  shall  steal  any  chattel  or  fixture  let  to  be  used  by  him  in  or  with  any  house 
or  lodging,  he  shall  be  guilty  of  felony,  and  be  punished  as  for  simple  larceny;  and  the 
ndictment  may  be  preferred  in  the  common  form  as  for  larceny,  and  as  if  the  offender 
were  not  a  tena*nt  or  lodger ;  and  in  either  case  the  projperty  may  be  laid  in  the  owner  or 
person  letting  to  hire.    In  Healey's  case,  R.  &  M.  1,  it  was  considered  unnecessary  to 
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some  circumstances  also  a  man  may  be  gnilty.  of  felony  in  taking  his  own 

goods ;  as  if  he  steals  them  from  a  pawnbroker,  or  anv  one  to  whom  he  hath 
elivered  and  intrusted  them,  with  intent  to  charge  such  bailee  with  the  value; 
or  if  he  robs  his  own  messenger  on  the  road,  with  an  intent  to  charge  the  hun- 
dred with  the  loss  according  to  the  statute  of  Winche8ter.(/) 

2.  There  must  not  only  oe  a  taking,  but  a  carrying  awayj^  cepit  et  asportavit 
was  the  old  law-Latin.  A  bare  removal  from  the  place  in  which  he  found  thts 
goods,  though  the  thief  does  not  quite  mAke  off  with  them,  is  a  sufficient  aspor- 
tation or  carrying  away.  As,  if  a  man  be  leading  another's  horse  out  of  a  close, 
and  be  apprehended  in  the  fact ;  or  if  a  guest,  stealing  goods  out  of  an  inn,  has 
removed  them  from  his  chamber  down-stairs ;  these  have  been  adjudged  suffi- 
cient caiTyings  away  to  constitute  a  larceny.(^)  Or  if  a  thief,  intending  to  steal 
plate,  takes  it  out  of  a  chest  in  which  it  was  and  lays  it  down  upon  the  floor, 
but  is  surprised  before  he  can  make  his  escape  with  it,  this  is  larceny.(A) 
*232 1  *^'  ThiB  taking  and  carrying  away  must  also  be  felonious;  that  is,  done 
^    animo  furandi:  or,  as  the  civil  law  expresses  it,  lucri  causa.(iy    This  re- 

(T)  Fott.  128, 124.  (»)  1  Hawk.  P.  a  98. 

(#)  8  lut.  106, 109.  ^  iDit.  4, 1, 1. 

state  by  whom  the  lodging  was  let,  the  judges  holding  that  the  letting  might  be  stated 
either  according  to  the  fact  or  according  to  the  l^al  operation.  The  statement  as  to  the 
party  by  whom  the  lodging  is  let  would  be  regulated  by  this  case  under  the  present  act.— 
Chittt. 

*  If  a  thief  cut  a  belt  on  which  a  purse  is  hung  and  it  drops  to  the  ground  where  he 
leaves  it,  or  if  he  compel  a  man  to  lay  down  goods  which  he  is  carrying,  and  is  appre- 
hended before  he  raises  them  from  the  ground,  the  crime  is  incomplete.  1  Leach,  322, 
n.  b.  1  Hale,  ^3.  And  if  ^ods  are  tied  to  a  string,  which  is  iastened  at  one  end  to  a 
counter,  and  a  person,  intendmg  to  steal  them,  takes  hold  of  the  other  and  removes  them 
towards  the  door  as  far  as  the  string  will  permit  him,  this  will  be  no  felony.  So  where 
the  prosecutor  had  hb  keys  tied  to  the  strings  of  his  purse  in  his  pocket,  which  the  pri- 
soner endeavoured  to  take  from  him  and  was  detected  with  the  purse  in  his  hand,  but 
the  strings  still  hung  to  the  pocket  by  the  keys,  this  was  holden  to  be  no  asportation, 
and  therefore  no  larceny  was  committed.  1  LeSach,  321,  n.  a.  1  Hale,  508u  But  a  very 
slight  asportation  will  suffice.  Thus,  to  snatch  a  diamond  from  a  lady's  ear  which  is  in- 
stantly dropped  among  the  curls  of  her  hair.  (1  Leach,  320.  2  East,  P.  C.  557;)  to  re- 
move sheets  from  a  bed  and  carrv  them  into  an  adjoining  room,  (1  Leach,  222,  in  notes,) 
— to  take  plate  from  a  trunk  and  lay  it  on  the  floor  with  intent  to  carry  it  away,  (ibid,) — 
and  to  remove  a  package  from  one  part  of  a  wagon  to  another  with  a  view  to  steal  it,  (1 
Leach,  236,)  have  respectively  been  holden  to  l^  felonies;  and  where  the  prisoner  had 
lifted  up  a  bag  from  the  bottom  of  a  boot  of  a  coach  but  was  detected  before  he  had  got  it 
out,  it  did  not  appear  that  it  was  entirely  removed  from  the  space  it  at  first  occupied  in  the 
boot,  but  the  raising  it  from  the  bottom  had  completely  removed  each  part  of  it  from  the 
space  that  specific  part  occupied,  this  was  held  a  complete  asportation.  1  Ry.  &  Moody, 
C.  C.  14.  But  if  the  defendant  merely  change  the  position  of  a  package  from  lying  end- 
ways to  lengthways,  for  the  greater  convenience  of  taking  out  its  contents,  and  cuts  the 
outside  of  it  for  that  purpose,  but  is  detected  before  he  has  taken  any  thing,  there  will  be 
no  larceny  committed.  Id.  ibid,  in  notes.  Where  it  is  one  continuing  transaction, 
though  there  be  several  distinct  asportations  in  law  by  several  persons,  yet  all  may  be 
indicted  as  principals  who  concur  in  the  felony  before  the  final  carrying  away  of  the 
goods  from  the  virtual  custody  of  the  owner,  (2  East,  P.  C.  557 ;)  but  two  cannot  be  con- 
victed upon  an  indictment  charging  a  joint  larceny,  unless  there  be  evidence  to  satisfy  & 
jury  that  they  were  concerned  in  a  joint  taking.  2  Stark,  on  Evidence,  840.  If  one  steal 
another  man's  goods,  and  afterwards  another  stealeth  from  him,  the  owner  may  prose- 
cute the  first  or  the  second  felon  at  his  choice.  Dalt.  c.  162.  There  ia  no  occasion  that 
the  carrying  away  be  by  the  hand  of  the  party  accused ;  for  if  he  procured  an  innocent 
agent,  as  a  child  or  a  lunatic,  to  take  the  property,  or  if  he  obtained  it  from  the  sherifiT 
by  a  replevin,  without  the  slightest  colour  of  title,  and  with  a  felonious  design,  he  will 
himself  be  a  principal  offender.    Hawk.  b.  1,  c.  33,  s.  12. — Chitty. 

*  Tho  felonious  quality  consists  in  the  interUum  of  the  prisoner  to  defraud  the  own^ 
and  to  apply  the  thing  stolen  to  his  ovm  use;  and  it  is  not  necessary  that  the  taking 
should  be  done  lucri  eauM :  taking  with  an  intent  to  destroy  will  be  sufficient  to  consti- 
tute the  ofience  if  done  to  serve  the  prisoner  or  another  person,  though  not  in  a  pecu- 
niary way.  K.  &  R.  C.  C.  292.  In  a  late  singular  case  it  was  determined  that  where  a 
servant  clandestinely  took  his  master's  corn,  though  to  give  it  to  his  master's  horses,  he 
was  guilty  of  larceny,  the  servant  in  some  degree  being  likely  to  diminish  his  labour 
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qaisite,  besides  exensing  those  who  labour  under  iDcapacities  of  mind  or  will, 
(of  whom  we  spoke  suflScientlj  at  the  entrance  of  this  book,)(/r)  indemnifies  also 
mere  trespassers  and  other  petty  offenders.  As,  if  a  servant  takes  his  master's 
horse  without  his  knowledge  and  brings  him  home  again;  if  a  neighbour  takes 
another's  plough  that  is  letl  in  the  field  and  uses  it  upon  his  own  land  and  then 
returns  it;  if,  under  colour  of  arrear  of  rent  where  none  is  due,  I  distrain  another's 
cattle  or  seize  them;  all  these  are  misdemeanours  and  trespasses,  but  no  felonies.^ 
The  ordinary  discovery  of  a  felonious  intent  is  where  the  party  doth  it  clandes- 
linely,  or,  being  charged  with  the  fact,  denies  it.  But  this  is  by  no  means  the 
tmly  criterion  of  criminality;  for  in  cases  that  may  amount  to  larceny  the  rs^ 
rioty  of  circumstances  is  so  great  and  the  complications  thereof  so  mingled  that 
ib  is  impossible  to  recount  all  those  which  may  evidence  a  felonious  intent  or 
animum  furandi ;  wherefore  they  must  be  left  to  the  due  and  attentive  considera- 
tion of  the  court  and  jury. 

4.  This  felonious  taking  and  carrying  away  must  be  of  the  personal  goods  of 
another;  for  if  they  are  things  realj  or  savour  of  the  realty,  larceny  at  the  com- 
mon law  Cjwnot  be  committed  of  them.  Lands,  tenements,  and  hereditam^its 
(either  corporeal  or  incorporeal)  cannot  in  their  nature  be  taken  and  carried 
away.  And  of  things  likewise  that  adhere  to  the  freehold,  as  com,  grass,  trees, 
and  the  like,  or  lead  upon  a  house,  no  larceny  could  be  committed,  by  the  rule» 
of  the  common  law,  but  the  severance  of  them  was,  and  in  many  things  is  still, 
merely  a  trespass,  which  depended  on  a  subtilty  in  the  legal  notions  of  our 
ancestors.    These  things  were  parcel  of  the  real  estate,  and  therefore,  while 

(»)  See  page  20.  0  1  Hal.  P.  0. 609. 

thereby.  R.  &  R.  C.  C.  307.  3  Burn,  J.,  24th  ed.  209.  See  a  late  case,  Russ.  k  By.  C. 
C.  118,  under  very  particular  circumstanceB.  It  is  sufncient  if  the  prisoner  intend  to 
appropriate  the  value  of  the  chattel  and  not  the  chattel  itself  to  his  own  use,  as  where 
the  owner  of  goods  steals  them  from  his  own  servant  or  bailee  in  order  to  charge  him 
with  the  amount.  7  Hen.  VI.  f.  43.  The  intention  must  exist  at  the  time  of  the  taking ; 
and  no  subsequent  felonious  intention  will  render  the  previous  taking  felonious. 

We  have  seen  that  a  taking  by  finding,  and  a  subsequent  conversion,  will  not  amount 
to  a  felony.  3  Inst.  108.  1  Hawk.  c.  33,  s.  2.  2  Russ.  I04I.  But  if  the  goods  arc  found 
in  the  place  where  they  are  usually  suffered  to  lie,  as  a  horse  on  a  common,  cattle  in  the 
owner's  fields,  or  money  in  a  place  where  it  clearly  appears  the  thief  knew  tiie  owner  to 
have  concealed  it,  (1  Hale,  507, 508.  2  East,  P.  C.  664,)  or  if  the  finder  in  any  way  know 
the  owner,  or  if  there  be  any  mark  on  the  goods  by  which  the  owner  can  be  ascertained, 
(see  3  Bum,  J.,  24th  ed.,  213,)  the  taking  will  be  felonious.  So  if  a  parcel  be  left  in  a 
hackney-coach,  and  the  driver  open  it,  not  merely  from  curiosity,  but  with  a  view  to 
appropriate  part  of  its  contents  to  his  own  use,  or  if  the  prosecutor  order  him  to  delivei 
the  package  to  the  servant  and  he  omits  so  to  do,  he  will  be  guilty  of  felony.  2  East,  P 
0.  664.     1  Leach,  413,  415,  and  in  noiis. 

Where  the  taking  exists,  but  without  fraud,  it  may  amount  only  to  a  trespass.  This 
is  also  a  point  frequently  depending  on  circumstantial  evidence,  and  to  be  left  for  the 
jury's  decision.  Thus,  where  the  prisoners  entered  another's  stable  at  night  and  took 
out  his  horses,  and  rode  them  thirty-two  miles  and  left  them  at  an  inn,  and  were  after- 
wards found  pursuing  their  journey  on  foot,  they  were  held  to  have  committed  only  a 
trespass,  and  not  a  felony.  2  East,  P.  C.  662.  It  depends  abo  on  circumstances  what 
offence  it  is  to  force  a  man  in  the  possession  of  goods  to  sell  them :  if  the  defendant  takes 
them  and  throws  down  more  than  their  value,  it  will  be  evidence  that  it  was  only  tres- 
pass ;  if  less  were  offered,  it  would  probably  be  regarded  as  felony.  1  East,  Rep.  615, 636. 
And  it  seems  that  the  taking  may  be  only  a  trespass  where  the  original  assault  was  felo- 
nious. Thus,  if  a  man  searches,  the  pockets  of  another  for  money  and  finds  none,  and 
iiterwards  throws  the  saddle  from  his  horse  on  the  ground  and  scatters  bread  from  his 
packages,  he  wiU  not  be  guilty  of  robbery,  (2  East,  P.  C.  662;)  though  he  might  certainly 
nave  been  indicted  for  Moniously  assaulting  with  intent  to  steal,  for  that  offence  wab 
complete. 

The  openness  and  notoriety  of  the  taking,  where  possession  has  not  been  obtained  by 
force  or  stratagem,  is  a  strong  circumstance  to  rebut  the  inference  of  a  felonious  inten- 
tion, (1  Hale,  507 ;  East,  P.  C.  661,  662;)  but  this  alone  will  not  make  it  the  less  a  felonj. 
Kel.  82.  2  Raym.  276.  2  Vent.  94.  A  taking  by  mere  accident,  or  in  joke,  or  mis- 
taking another's  property  for  one's  own,  b  neither*  legally  nor  morally  a  crime.  2  Halt, 
•yr,  509.— Chittt. 
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tbey  oon tinned  so,  could  not  by  anj  possibility  be  tbe  subject  of  theft,  being 
*^33 1    ^'^fiolutely  fixed  and  immovable.(m)    And  if  they  were  *severed  by  vio- 

^  lence,  so  as  to  be  changed  into  movables,  and  at  the  same  time  by  one 
and  the  same  continued  act  carried  off  by  the  person  who  severed  them,  they 
could  never  be  said  to  be  taken  from  the  proprietor  in  this  their  newly-acquired 
state  of  mobility,  (which  is  essential  to  the  nature  of  larceny,)  being  never,  as 
such,  in  the  actual  or  constructive  possession  of  any  one  but  of  him  who  com- 
mitted the  trespass.  He  could  not  in  strictness  be  said  to  have  taken  what  at 
that  time  were  the  personal  goods  of  another,  since  the  very  act  of  taking  was 
what  turned  them  into  personal  ffoods.  But  if  the  thief  severs  them  at  one  time, 
whereby  the  trespass  is  completed,  and  they  are  converted  into  personal  chattels 
in  the  constructive  possession  of  him  on  whose  soil  they  are  left  or  laid,  and 
come  again  at  another  time,  when  they  are  so  turned  into  personalty,  and  takes 
them  away,  it  is  larceny ;  and  so  it  is  if  the  owner  or  any  one  else  has  severed 
them.(n)  And  now,  by  the  statute  4  Geo.  II.  c.  42,  to  steal  or  rip,  cut  or  break, 
with  intent  to  steal,  any  lead,  or  iron  bar,  rail,  gate,  or  paiisado  fixed  to  a  dwell- 
ing-house or  out-house,  or  in  any  court  or  garden  thereunto  belonging,  or  to 
any  other  building,  is  made  felony,  liable  to  transportation  for  seven  years;' 
and  to  steal,  damage,  or  destroy  underwood  or  hedges,  and  the  like,'  to  rob 
orchards  or  gardens  of  fruit  gi*owing  therein,'  to  steal  or  otherwise  destroy  any 
turnips,  potatoes,  cabbages,  parsnips,  peas,  or  carrots,  or  the  roots  of  madder 
when  growing,  are(o)  punished  criminally^'  by  whipping,  small  fines,  imprison- 
ment, and  satisfaction  to  the  party  wronged,  according  to  the  nature  of  the  of- 
fence. Moreover,  the  stealing  by  night  of  any  trees,  or  of  any  roots,  shrubs,  or 
plants  of  the  value  of  5^.,  is,  by  statute  6  Geo.  III.  c.  36,  made  felony  in  the  prin- 
cipals, aiders,  and  abettors,  and  in  the  purchasers  thereof  knowing  the  same  to 
be  stolen :  and,  by  statutes  ^  Geo.  III.  c.  48  and  13  Geo.  III.  c.  33,  the  stealing 
*234 1    ^^  *^^  timber-trees  therein  specified,(2>)  and  of  any  root,  *shrub,  or  plant, 

•'    by  day  or  night,  is  liable  to  pecuniary  penalties  for  the  two  first  offencefly 

»)8ee  book  il.  p.  IflL  (P)  Oak,  beach,  dtfistniit,  walirat,  Mh,  elm,  oedar,  fir,  acq), 

3  Inst.  109.  1  Hal.  P.  C  ftlO.  lime,  ^camore,  birch,  poplar,  aldar,  larch,  maple,  and  hon- 

But  48  £Ub.  0. 7.    16  Oar.  n.  0. 2.   81  Geo.  IL  e.  86.  beam. 
flQeo.UI.c48.   90ealll.c41.   13 Geo. HI. c. 82. 

< 

'  By  statute  7  &  8  Geo.  IV.  c.  29,  s.  44,  stealing,  ripping,  cutting,  or  breaking  with 
intent  to  steal,  any  glass  or  woodwork  belonging  to  any  bmlding,  or  any  utensil  or  fix- 
ture made  of  metal  or  other  material  fixed  in  or  to  any  building  whatsoever,  or  metal 
fixtures  in  land  being  private  property,  or  for  a  fence  to  any  house,  garden,  or  area,  or 
in  any  square,  &c.,  is  a  felony  punishable  as  in  the  case  of  simple  larceny. — Chittt. 

'  By  statute  7  &  8  Geo.  IV.  o.  30,  s.  19,  persons  maliciously  destroying  or  damaging  any 
trees,  shrubs,  or  underwood  growing  in  any  park,  pleasure-ground,  garden,  orchard,  or 
avenue  (in  case  the  ii^'uiy  exceeds  the  sum  of  \L)  shall  be  guilty  of  felony,  and  be 
punished  with  transportation  for  seven  years,  or  imprisonment  not  exceeding  two  years, 
with  public  whipping  in  addition ;  ana  committing  the  offence  on  trees,  &c.  growing 
elsewhere  (where  the  injury  exceeds  5/.)  is  subject  to  the  same  punishment.  And,  by 
sect.  20,  destrc^ing  such  property,  wheresoever  growing,  of  any  value  above  one  shilling, 
renders  the  offender  liable  to  a  fine  of  5/.  for  the  first  offence,  to  hard  labour  and  im- 
prisonment not  exceeding  twelve  months  for  the  second  offence,  with  whipping  in 
addition,  and  to  transportation  or  imprisonment  as  in  the  last  section,  as  for  a  felony, 
for  a  third  offence. — Chittt. 

'  By  7  &  8  Geo.  IV.  c.  29,  s.  42,  stealing  or  destroying  any  plant,  root,  fruit,  or  vege> 
table  production  growing  in  any  sarden,  orchard,  nursery-ground,  hot-house,  green- 
house, or  conservatory,  is  punishable,  for  a  first  offence,  with  imprisonment  and  hard 
labour  not  exceeding  six  calendar  months,  or  a  fine  not  exceeding  20^.  over  and  abov« 
the  value  of  the  articles  stolen ;  and  the  second  offence  is  felony,  punishable  as  in  the 
case  of  simple  larceny.— Chittt. 

^  By  7  ft  8  Geo.  IV .  c.  29,  s.  43,  the  first  offence  is  punishable  with  hard  labour  and 
imprisonment  not  exceeding  one  month,  or  with  a  fine  not  exceedinj^  1/.,  besides  the 
value  of  the  articles  stolen ;  and  the  second  offence  with  whipping  and  imprisonment  for 
a  term  not  exceeding  six  months.  The  words  of  the  act  are  stealing  or  destroying  "any 
cultivated  mot  or  plant  used  for  the  food  of  man  or  beast,  or  for  medicine,  or  for  dia- 
ttlling,  or  for  dyeing,  or  for  or  in  the  course  of  any  manufacture,  and  growing  in  auf 
land  open  or  enclosed  not  being  a  garden,  orchard,  or  nursery-ground."-^HiTTr. 
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ftnd  for  the  third  is  condtitatod  a  felony  liable  to  transportation  for  seven  years.^ 
Stealing  ore  oat  of  mines  is  also  no  larceny,  upon  the  same  principle  of  adherence 
to  the  toehold,  with  an  exception  only  to  mines  of  black  lead,  the  stealing  of  ore 
out  of  which,  or  entering  the  same  with  intent  to  steal,  is  felony,  panishable  with 
imprisonment  and  whipping,  or  transportation  not  exceeding  seven  years;  and 
to  escape  from  such  imprisonment  or  return  from  sach  transportation  is  felony 
without  benefit  of  clergy,  by  statute  25  Geo.  II.  e.  10."  Upon  nearly  the  same 
principle  the  stealing  of  writings  relating  to  a  real  estate  is  no  felony,  but  a 
trespass  ;((j')  because  they  concern  the  land,  or  (according  to  our  technical  lan- 
guage) favour  of  the  realty,  and  are  considered  as  part  of  it  by  the  taw,  so  thai 
they  descend  to  the  heir,  together  with  the  land  which  they  concem."(r) 

^nds,  bills,  and  notes,  which  concern  mere  choses  in  action,  were  also  at  the 
common  law  held  not  to  be  such  goods  whereof  larceny  might  be  committed^ 
being  of  no  intrinsic  yalue,(d)  and  not  importing  any  property  in  possession  of 
the  person  f^om  whom  they  are  taken.  But,  by  the  statute  2  Geo.  II.  c.  25, 
they  are  now  put  upon  the  same  footing,  with  respect  to  larcenies,  as  the  money 
they  were  meant  to  secure.^^  By  statute  15  Geo.  II.  c.  13,  officers  or  servants  of 
the  bank  of  England  secreting  or  embezzling  any  note,  bill,  warrant,  bond, 
deed,  security,  money,  or  effects  intrusted  with  them  or  with  the  company,  are 
guilty  of  felony  without  benefit  of  clergy.  The  same  is  enacted  by  statute  24 
Geo.  II.  c.  11  with  respect  to  officers  and  servants  of  the  South-Sea  Company. 
And,  by  statute  7  Geo.  III.  c.  50,  if  any  officer  or  servant  of  the  post-offioe 
shall  secrete,  embezzle,  or  destroy  any  letter  or  packet  containing  any  bank- 
note or  other  valuable  paper  particularly  specified  in  the  »ct,  or  shall  steal  the 
same  out  of  any  letter  or  Vpacket,  he  shall  be  guilty  of  felony  without  r*2R& 
benefit  of  clergy.  Or,  if  he  shall  destroy  any  letter  or  packet  with  *- 
which  ho  has  received  money  for  the  postage,  or  shSll  advance  the  rate  of  post- 

<«)  1  Hal.  p.  C.  610.    8tra.ll3T.  (f)  See  book  «.  iMg«  488.  (•)8Rep.8a. 

'^  By  7  ft  8  Geo.  IV.  c.  29,  b.  38,  persons  stealing,  or  destroying  with  intent  to  steal,  any 
tiree,  shrub,  or  underwood  growing  in  any  park,  pleasure-eround,  gar<*en,  or  near  houses, 
^where  the  injury  exceeds  the«8um  of  1/.,)  are  guilty  of  f^ony,  and  liable  to  be  punished 
as  in  cases  of  simple  larceny ;  and  stealing,  or  damaging  with  intent  to  steal,  such  pro- 
p<«rty  elsewhere  above  the  value  of  5^.,  is  declared  felony,  and  liable  to  the  same  punish- 
ment. And,  by  sect.  39,  stealing,  or  damaging  with  intent  to  steal,  any  trees,  shrubs, 
ftc.,  wheresoever  growing,  to  the  value  of  one  shilling,  is  punishable  with  a  fine  of  5/.  for 
the  first  ofience ;  with  hard  labour,  whipping,  and  imprisonment  not  exceeding  twelve 
months  for  the  second  offence ;  and  the  third  offence  is  felony,  punishable  ^  in  case  of 
simple  larceny.  There  seems  to  be  no  punishment  if  the  property  stolen  or  destroyed 
be  under  the  value  of  a  shilling. — Chittt. 

"  By  7  &  8  Geo.  IV.  c.  29,  s.  37,  stealing,  or  severing  with  intent  to  steal,  any  ore  or 
other  substance  from  certain  mines,  is  felony,  and  punishable  as  in  case  of  simple 
larceny.    The  25  Geo.  II.  c.  105  is  repealed,  by  7  &  8  Geo.  IV.  c.  27. — Chitty. 

"  By  statute  7  &  8  Geo.  IV.  c.  29,  {  23,  the  stealing  any  description  of  writings  rnlating 
to  the  title  of  real  estates  is  punishable  with  transportation  for  seven  years,  or  with  fine 
and  imprisonment,  at  the  discretion  of  the  court ;  and,  by  j  24,  these  provisions  are  not 
to  deprive  the  party  aggrieved  of  the  remedies  he  now  has,  at  law  or  in  equity.  This 
enactment  is  new.    See  3  Inst.  109.    1  Hale,  110.— Chittt. 

^*  Renealed,  by  7  &  8  Geo.  IV.  c.  27 ;  and,  by  7  db  8  Geo.  IV.  o.  29,  a.  5,  persons  stealing 
any  tally,  order,  or  other  security,  either  public  or  private,  relating  to  this  country,  or  to 
any  foreign  state,  or  any  debentinre,  de^,  bond,  bill,  note,  warrant,  order,  or  other  security 
for  money,  or  any  order  for  the  delivery  of  goods,  shall  be  suilty  of  felony,  and  punished 
as  though  they  had  stolen  any  chattel  of  equal  value,  aoooraing  to  the  interest  the  partiei 
have  in  the  securities  stolen ;  and  all  the  documents  enumerated  in  the  act  shall  be 
deemed  to  be  included  in  the  words  "valual^e  security." 

A  check  on  a  banker,  written  on  unstamped  paper,  payable  to  D.  F.  J.  and  not  made 
payable  to  bearer,  is  not  a  valuable  security  within  the  meaning  of  the  act.  Bex  v«. 
Yates,  Car.  C.  L.  273,  233.— Chittt. 

But  now,  by  stat.  4^5  Vict.  c.  56,  s.  1,  the  punishment  of  death  is  repealed,  and 
these  offences  are  punishable  with  transportation  for  life  or  for  any  term  not  less  than 
seven  years,  or  imprisonment  not  exceeding  three  years, — and  noyi  penal  servitude  is 
substituted . — Sti  w  art. 

See  also  statutes  11  Geo.  IV.  and  1  W.  IV.  o.  66,  and  1  Viot  o.  90  A«  to  offences  by 
servants  in  the  post-office,  see  1  Vict.  c.  36.— Shabswooa. 
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age  on  any  letter  or  packet  sent  by  the  post  and  shall  secrete  the  money 
received  by  such  advancement,  he  shall  be  guilty  of  single  felony.**  Larceny 
also  conid  not  at  common  law  be  committed  of  treasure-trove  or  wreck  till 
seized  by  the  king  or  him  who  hath  the  franchise ;  for  till  such  seizure  no  one 
hath  a  determinate  property  therein.  But,  by  statute  26  Geo.  II.  c.  19,  plun* 
dcring  or  stealing  from  any  ship  in  distress  (whether  wreck  or  no  wreck)  is 
felony  without  benefit  of  clergy ;  in  like  manner  as,  by  the  civil  law,(«)  this 
inhumanity  is  punished  in  the  same  degree  as  the  most  atrocious  theft.** 

Larceny  also  cannot  be  committed  of  such  animals  in  which  there  is  no 
property  either  absolute  or  qualified ;  as  of  beasts  that  are  fercB  naturas  and 
unreclaimed,  such  as  deer,  hares,  and  coneys  in  a  forest,  chase,  or  warren; 
fish  in  an  open  river  or  pond ;  or  wild  fowls  at  their  natural  liberty. (f)  But  if 
they  are  reclaimed  or  confined^  and  may  serve  for  food,  it  is  otherwise,  even  at 
common  law ;  for  of  deer  so  enclosed  in  a  park  that  they  may  be  taken  at 
pleasure,  fish  in  a  trunk,  and  pheasants  and  partridges  in  a  mew,  larceny  may 
DC  committed.(tt)  And  now,  by  statute  9  Geo.  I.  c.  22,  to  hunt,  wound,  kill,  or 
steal  any  deer,  to  rob  a  warren,  or  to  steal  fish  from  a  river  or  pond,  (being  in 
these  cases  armed  and  disguised,)  also  to  hunt,  wound,  kill,  or  steal  any  deer, 
in  the  king's  forests  or  chases  enclosed,  or  in  any  other  enclosed  place  where 
deer  have  been  usually  kept,  or  by  gift  or  promise  of  reward  to  procure  any 
person  to  join  them  in  such  unlawful  act;  all  these  are  felonies  without  benefit 
of  clergy."  And  the  statute  16  Geo.  III.  c.  30  enacts  that  every  unauthorized 
person,  his  aiders  and  abettors,  who  shall  course,  hunt,  shoot  at,  or  otherwise 
attempt  to  kill,  wound,  or  destroy  any  red  or  fallow  deer  in  any  forest,  chase, 
purlieu,  or  antient  walk,  or  in  any  enclosed  park,  paddock,  wood,  or  other  ground 
*236 1  *^^®^®  ^®®^  *^®  usually  kept,  shall  forfeit  the  sum  of  20?.,  or  for  every 
-I  deer  actually  killed,  wounded,  destroyed,  taken  in  any  toll  or  snare,  or 
carried  away,  the  sum  of  30Z.,  or  double  those  sums  in  case  the  offender  be  a 
keeper;  and  upon  a  second  offence  (whether  of  the  same  or  a  different  species,) 
shall  be  guilty  of  felony,  and  transportable  for  seven  years.  Which  latter 
punishment  is  likewise  inflicted  on  all  persons  armed  with  offensive  weapons 
who  shall  come  into  such  places  with  an  intent  to  commit  any  of  the  said 
offences,  and  shall  there  unlawfully  beat  or  wound  any  of  the  keepers  in  the 
execution  of  their  offices,  or  shall  attempt  to  rescue  any  person  from  their 
custody.  Also,  by  statute  5  Geo.  III.  c.  14,  the  penalty  of  transportation  for 
seven  years  is  inflicted  on  persons  stealing  or  taking  fish  in  any  water  within 
a  park,  paddock,  garden,  orchard,  or  yard,  and  on  the  receivers,  aiders,  and 
abettors ;  and  the  like  punishment,  or  whipping,  fine,  or  imprisonment,  is  pro- 
vided for  the  taking  or  killing  of  coneys(v)  by  night  in  open  warrens ;  and  a 
forfeiture  of  ^ve  pounds  to  the  owner  of  the  fishery  is  made  payable  by  per- 
sons taking  or  destroying  (or  attempting  so  to  do)  any  fish  m  any  river  or 
other  water  within  any  enclosed  ground,  being  private  property."  Stealing 
hawks,  in  disobedience  to  the  rules  prescribed  by  the  statute  37  £dw.  III.  c.  19, 

(•)  Cbrf.  ft,  2, 18.  (•)  1  Hawk.  P.  C.  04.   1  Hal.  P.  a  HL 

(*)  1  Hal.  P.  C.  511.   Fost  806.  (•)  See  atat.  22  A  23  Oar.  n.  o.  26. 

»  See  5  Geo.  III.  c.  25,  42  Geo.  III.  c.  81,  and  52  Geo.  III.  c.  143,  with  respect  to  these 
offences,  by  the  latter  of  which  statutes  the  provisions  of  the  former  are  incorporated, 
and  accessories  before  the  fact  are  ousted  of  clergy,  and  may  be  tried  before  the  principal 
is  convicted.  In  a  case  under  7  Geo.  III.  c.  50,  where  a  person  was  indicted  as  charger 
and  sorter,  and  was  acquitted  on  this  special  count,  it  was  held  that  he  could  not  be 
convicted  on  a  general  count  as  a  person  employed  in  the  posto£Bce  on  evidence  that  he 
was  no  otherwise  employed  than  as  a  sorter.  Shaw's  case,  2  East,  P.  C.  580.  A  bill  of 
exchange  may  he  laid  as  a  warrant  for  the  payment  qf  money  within  that  statute.  Wil- 
loughby's  case,  2  East,  P.  C.  581.— Chittt. 

^  Repealed,  by  7  &  8  Geo.  IV.  c.  27 ;  and,  by  7  &  8  Geo.  IV .  o.  29,  s.  17,  stealing  goods 
or  merchandise  from  any  vessel,  barge,  or  boat,  in  any  x)ort,  river,  or  canal,  or  from  any 
dock,  wharf,  or  quay  aoyacent,  is  punishable  with  transportation  for  life  or  not  less  than 
seven  years,  or  imprisonment  not  exceeding  four  years,  with  whipping  to  male  offenders 
in  addition.— Chitty.  • 

"  Repealed,  by  7  &  8  Geo.  IV.  c.  27.— Chittt. 

**  These  are  also  repealed. — Chittt. 
408 
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18  also  felony, (wy*  It  is  also  8aid(a:)  that  if  swans  be  lawfully  marked  it  in 
felony  to  steal  theit.^  though  at  large  in  a  public  river ;  and  th&t  it  is  likewise 
felony  to  steal  them,  though  unmarked,  if  in  any  private  river  or  pond;  other- 
wise it  is  only  a  trespass.  But  of  all  valuable  domestic  animi^s,  as  horses 
and  other  beasts  of  draught,  and  of  all  animals  domitce  naturce,  which 
Nerve  for  food,  as  neat  or  other  cattle,  swine,  poultry,  and  the  like,  and  of 
their  fruit  or  produce,  taken  from  them  while  living,  as  milk  or  wool,(y) 
•arceny  may  be  committed;  and  also  of  the  flesh  of  such  as  are  either  domitce 
or  ferce  naturce,  when  killed.(z)**  **A8  to  those  animals  which  do  not  r**oQ5 
serve  for  food,  and  which  therefore  the  law  holds  to  have  no  intrinsic  ^ 
value,  as  dogs  of  all  sorts,  and  other  creatures  kept  for  whim  and  pleasure^ 
though  a  man  may  have  a  base  property  therein  and  maintain  a  civil  action 
for  the  loss  of  tbem,(a)  yet  thev  are  not  of  such  estimation  as  that  the  crime 
of  stealing  them  amounts  to  rarceny.(6)  But,  by  statute  10  Greo.  III.  c.  18, 
very  high  pecuniary  penalties,  or  a  long  imprisonment  and  whipping  in  their 
stead,  may  be  inflicted  by  two  justices  of  the  peace  (with  a  very  extraordinary 
mode  of  appeal  to  the  quarter  sessions)  on  such  as  steal,  or  knowingly  harbour 
a  stolen  dog,  or  have  in  their  custody  the  skin  of  a  dog  that  has  been  stolen.(c)'> 

Notwithstanding,  however,  that  no  larceny  can  be  committed  unless  there 
be  some  property  m  the  thing  taken,  and  an  owner,  yet,  if  the  owner  be  un- 
known, provided  there  be  a  property,  it  is  larceny  to  steal  it,  and  an  indictment 
will  lie,  for  the  goods  of  a  person  unknown.((/)  In  like  manner  as  among  the 
Bomans  the  Ux  JSostilia  de  fvrtis  provided  that  a  prosecution  for  theft  might 
be  carried  on  without  the  intervention  of  the  owner.(e)  This  is  the  case  of 
stealing  a  shroud  out  of  a  grave ;  which  is  the  property  of  those,  whoever  they 
were,  ^at  buried  the  deceased;  but  stealing  the  corpse  itself,  which  has  no 
owner,  (though  a  matter  of  great  indecency,)  is  no  felony  unless  some  of  the 
grave-clothes  be  stolen  with  it.(/)  Very  different  fVom  the  law  of  the  Franks, 
which  seems  to  have  respected  both  as  equal  oflV^nces,  when  it  directed  that  a 
person  who  had  dug  a  corpse  out  of  the  ground  in  order  to  strip  it  should  be 
oanished  from  society,  and  no  one  suffered  to  relieve  his  wants  till  the  relations 
of  the  deceased  consented  to  his  readmi88ion.(^^ 

Having  thus  considered  the  general  nature  or  simple  larceny,  I  come  next  to 
treat  of  its  punishment.    Theft,  by  the  Jewish  law,  was  only  punished  with  a 

(»)8lD8t98.  (»}  1  Hal.  P.  0. 512.  v 

m  Dalt.  Jait.  c.  166.  (*)  See  the  reniHrks  in  pftge  4.    The  statute  hath  nom 

(V)  Dalt.  21.    Chxnnpt  80,  1  Hawk.  P.  C.  08.  1  Hal.  P.  0.     oootinned  eighteen  aenknn  of  periiameat  unrepealed 

607.    The  King  v«.  Martin,  by  all  the  Judgee.    P.  17  Geo.        (^  1  Hal.  P.  0.  612. 

in.  (*)  GraTfai.  /.  8,  2 106. 

(•)  1  HaL  P.  C.  511.  (0  See  book  U.  page  429. 

(«)  See  book  IL  page  88&  (')  Honteaq.  Sp.  L.  b.  xxx.  a  10. 

'•  Repealed,  by  7  &  8  Geo.  IV.  c.  27.— Cmttt. 

"*  By  statute  7  &  8  G^.  IV.  c.  29,  s.  25,  it  is  enacted  "that  if  any  person  shall  steal  any 
horse,  mare,  gelding,  colt,  or  filly,  or  any  bull,  cow,  ox,  heifer,  or  calf,  or  any  ram,  ewe, 
sheep,  or  lamb,  or  shall  wilfully  kiU  any  of  such  cattle,  with  intent  to  steal  the  carcass, 
or  skin,  or  any  part  of  the  cattle  so  killed,  every  such  offender  shall  be  guilty  of  felony, 
and,  being  convicted  thereof,  shall  suffer  death  as  a  felon." — Chittt. 

^  By  statute  7  &  8  Geo.  IV.  c.  29,  s.  31,  stealing  any  dog,  beast,  or  bird  ordinarily  kept 
in  a  state  of  confinement,  and  not  the  subject  of  larceny  at  common  law,  is  punishable  by 
fine  not  exceeding  20/.,  together  with  the  value  of  the  dog,  &c,  lost,  for  the  first  offence, 
and  imprisonment  not  exceeding  twelve  months  and  whipping  for  the  second  offence. 
By  sect.  32,  persons  beine  found  in  possession  of  any  stolen  dog  or  beast,  or  the  skin 
thereof,  or  any  bird,  or  plumage  thereof,  shall  restore  the  same  to  the  owners  by  order 
of  a  justice ;  and  persons  having  them  in  their  possession,  knowing  them  to  have  been 
stolen,  shall  suffer  the  same  punishment  for  each  offence  as  set  forth  in  sect.  31.  And 
sect.  33  makes  the  killing,  wounding,  or  taking  any  housedove  or  pigeon,  under  such 
circumstances  as  shall  not  amount  to  larceny  at  common  law,  puniBhable  b^  fine,  on 
conviction  before  a  justice  of  the  peace. — Chittt. 

These  provisions,  so  far  as  they  relate  to  dogs,  are  repealed,  by  stat.  8  A  9  Vict.  o.  47, 
which  enacts  that  the  punishment  for  dog-stealing  shall  be  imnrisonment  for  aix  months 
and  a  fine  over  and  above  the  value  of  the  dog  of  20^  for  a  nrst  offence,  and  eighteen 
months'  imprisonment  for  a  second  offence;  and  penalties  are  imposed  for  having  pos- 
session of  stolen  dogs  or  their  skins. — Stewart. 
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pecuniir;  fine,  and  satisfaction  to  the  party  injizred.(A)  And  in  the  civil  law 
^MQo  -I  *'*'till  some  very  late  constitutiona,  we  never  find  the  punishment  capital. 
-'  The  laws  of  ]Jraco,  at  Athens,  pnnished  it  with  death ;  hut  his  lawi 
were  said  to  be  written  in  blood :  and  Solon  afterwards  changed  the  penalty 
to  a  pecuniary  mulct.  And  so  the  Attic  laws  in  general  continuedXA)  except 
that  once,  in  a  time  of  dearth,  it  was  made  capital  to  break  rinto  a  garden 
and  steal  fi^ ;  but  this  law,  and  the  informers  against  the  ofBence,  grew  so 
odious  that  from  them  all  malicious  informers  were  styled  sycophants;  a  name 
which  wo  have  much  perverted  from  its  original  meaning.  From  these  exam- 
ples, as  well  as  the  reason  of  the  thing,  many  learned  and  scrupulous  men  have 
questioned  the  propriety,  if  not  lawfulness,  of  inflicting  capital  punishment 
for  simple  theflb.(t)  And  certainly  the  natural  punishment  for  injuries  to  pro- 
perty seems  to  be  the  loss  of  the  offender's  own  property ;  which  ought  to 
be  universally  the  case,  were  all  men's  fortunes  equal.  But  as  those  who  have 
no  property  themselves  are  generally  the  most  ready  to  attack  the  property  of 
others,  it  has  been  found  necessary  instead  of  a  pecuniary  to  substitute  a 
corporal  punishment;  vet  how  far  this  corporal  punishment  ought  to  extend  14 
what  has  occasioned  tne  doubt.  Sir  Thomas  ]ilore,(j)  and  the  marquis  Beo- 
caria,^/:)  at  the  distance  of  more  than  two  centuries  fVom  each  other,  have  very 
sensibly  proposed  that  kind  of  corporal  punishment  which  approaches  the 
nearest  to  a  pecuniary  satisfaction,  viz.,  a  temporary  imprisonment,  with  an 
obligation  to  labour,  first  for  the  party  robbed,  and  afterwards  for  the  pubUe, 
in  works  of  the  most  slavish  kind ;  in  order  to  oblige  the  ofi^ender  to  repair,  by 
his  industry  and  diligence,  the  depredations  he  has  committed  upon  private 
^207-1  property  and  public  order.  But,  notwithstanding  *all  the  remon- 
^  '  strances  of  speculative  politicians  and  moralists,  the  punishment  of 
theft  still  continues,  throughout  the  greatest  part  of  Europe,  to  be  capital; 
and  Pufiendorf,(/)  together  with  Sir  Matthew  Hale,(m)  are  of  opinion  that 
this  must  always  be  referred  to  the  prudence  of  the  legislature,  who  are  to 
judge,  say  they,  when  crimes  are  become  so  enormous  as  to  require  such  san- 
guinary restrictions,  (n)  Yet  both  these  writers  agree  that  such  punishment 
would  be  cautiously  inflicted,  and  never  without  the  utmost  necessity. 

Our  antient  Saxon  laws  nominally  punished  theft  with  death,  if  above  the 
value  of  twelvepence ;  but  the  criminal  was  permitted  to  redeem  his  life  bv  a 
pecuniary  ransom ;  as  among  their  ancestors^  tne  Germans,  by  a  stated  number 
of  cattle.(o)  But  in  the  ninth  year  of  Henry  the  First  this  power  of  redemp- 
tion was  taken  away,  and  all  persons  guilty  of  larceny  above  the  value  of 
twelvepence  were  directed  to  be  hanged ;  which  law  continues  in  force  to  this 
day.(i>)    For  though  the  inferior  species  of  theft  or  petit  larceny  is  only 

funished  by  imprisonment  or  whipping  at  common  law,(g)  or,  by  statute  4  Geo. 
.  c.  11,  may  be  extended  to  transportation  for  seven  years,  as  is  also  expressly 
directed  in  the  case  of  the  plate-gfass  company,(r)  yet  the  punishment  or  grand 
larceny,  or  the  stealing  above  the  value  of  twelvepence,  (which  sum  was  the 
standard  in  the  time  of  king  Athelstan,  eight  hundred  years  ago,)  is  at  com- 
mon law  regularly  death.  Which,  considering  the  great  intermediate  altera- 
tion (a)  in  the  price  or  denomination  of  money,  is  undoubtedly  a  very 
rigorous  constitution,  and  made  Sir  Henry  Spelman  (above  a  century  since, 
when  money  was  at  twice  its  present  rate)  complain  that,  while  every  thing 


(»)Eaod.zxil.  (*)Gh.SS. 

(K)  Petit.  LL.  Attie.  1. 7,  ttt.  6.  (>)  L.  «r  N 

(t)  Bd  enim  ad  tindiea$tda /uiria  nimU  atrox,  nee  tamen        (•)  1  HaL  P.  0. 18. 


mdr^fi^amandamffleient;quiJMeneque^iTtmnii^^  .,        ^.     - 

mgetu  fadmu  ed,yt  eegku  dAwi  pleoU;  luqut  uOa  pentm  {•)  Tne.  de  Mar,  Oerm,  0. 1% 

ul  tafUa,  ut  ab  latrcciMtU  cohibtal  *o$/md  ntOam  iOiam  (^)  1  HaL  P.a  12.  8 laat  58. 

srtem  qumrtTUU  vidMU  hdbenl,    Mori  (Tfepio,  tdit  Okup,  (ff)  8  Tntt  218. 

1750,  page  21.    Dmigw,  cttm  k»  Momiea.  quamquam  inde-  n  Stet.  18  Geo.  IIL  o.  88. 

meni  et  «upera,  tamen  peamSa  /tuiwn,  hmid  marten  muh-  (•)  In  the  reiga  of  king  KenrjL  the etated  vahMu  at  Ite 

lamt;  ne  putemm  Dtum,  in  nov€  Uge  demaiUm  qua  pater  exchequer,  of  a  paatiir»4M  ox,  waa  one  ihllUng.  (XMU.  db 

inymt  flii*  majorat  induUine  mobU  inwieem  tmaiendi  Aoec  1. 1,  {  7,)  Which,  If  we  ihonld  cren  aappoee  to  neas 

Ueetniiam,    Bma  tmt  cur  nm  Ueere  puiem;  qucm  9ero  tU  the  aoKAu  UJ^oKm  mentfamed  by  I^ndewofK  {frrr  IL8^ • 

tbeurdumfOtquceUamperwieioiumre^^ubUcmt^irmiatam  18*   See  book  U.  p<^  509,)  or  the  aerenty  aecond  part  o<  § 

\emieidam  em  mgmo  punM,  nemo  ed  {cpinor)  qui  neteUd,  povnd  of  gold,  fa  only  eqoal  to  18a.  4d.  of  the 

(Md.  80.  ataBdaid. 
U)  Vkp,^em4SL 


Chap.  17.]  PUBLIC  WRONGS.  287 

else  was  risen  in  its  nominal  valae  and  become  dearer,  the  life  of  mat.  nad  con* 
tinually  grown  ♦cheaper/t)  It  is  true  that  the  mercy  of  juries  will  often  r*ooQ 
make  4f^  strain  a  ^A  ind  bring  in  larceny  to  be^nir  the  value  of  C*^^^ 
tweivepence  when  it  is  really  of  much  greater  value ;  but  this,  though  evidently 
jttstifLable  and  proper  when  it  only  reduces  the  present  nominal  value  of  money  to 
the  antient  Btundard,(u)  is  otherwise  a  kind  of  pious  perjury,  and  does  not  at  ail 
excuse  our  common  law  in  this  respect  from  the  imputation  of  severity,  but  rather 
strongly  confesses  the  charge.  It  is  likewise  true,  that  by  the  mercifii]  exten- 
sions of  the  benefit  of  clergy  by  our  modern  statute  law,  a  person  who  commits 
a  simple  larceny  to  the  value  of  thirteenpence  or  thirteen  hundred  pounds, 
though  guilty  or  a  capital  offence,  shall  be  excused  the  pains  of  death ;  but  this 
is  only  for  the  first  offence.  And  in  many  cases  of  simple  larceny  the  benefit 
of  clergy  is  taken  away  by  statute;  as  for  horse-stealing  in  the  principals  and 
accessories  both  before  and  after  the  fact  ',(w)  theft  by  great  and  notorious  thieves 
in  Northumberland  and  Cumberland  ;(x)  taking  woollen  cloth  from  off  the 
tenters,(y)  or  linens,  fhstians,  calicoes,  or  cotton  goods  from  the  place  of  mana- 
facture,(xr)"  (which  extends,  in  the  last  case,  to  aiders,  assisters,  procurers, 
buyers,  and  receivers ;)  feloniously  driving  away  or  otherwise  stealing  ono  or 
more  sheep  or  other  cattle  specified  in  the  acts,"  or  killing  them  with  inteu  t  to 
steal  the  whole  or  any  part  of  the  carcase,(a)  or  aiding  or  assisting  therein  ; 
thefts  on  navigable  rivers  above  the  value  of  forty  shillings,(6)  or  being  present, 
aiding  and  assisting,  thereat ;**  ^plundering  vessels  in  distress,  or  that  r^oou 
have  suffered  shipwreck  ;(c)  stealing  letters  sent  by  the  post;((f)  and  »■ 
also  stealing  deer,  fish,  hares,  and  coneys  under  the  peculiar  circumstances 
mentioned  in  the  Waltham  black  act."    Which  additional  severity  is  owing  to 

(0  OloM.  850.  (•)  Stat.  18  Geo.  II.  c.  27.    Note,  in  the  three  hut  cases  an 

n*>  2  Inat.  189.  option  la  glTen  to  the  Judge  to  ttenaport  ttie  ofRsndei :  fat 

mStat.lXdw.VI.  al2.  2  ik  8  Idw.  VI.  e.  88.    831  XUa.     Ii^  in  the  flrat  caae,  for  ceeen  yeori  in  the  aeoond,  and  Ibr 

c  il.  fourteen  yean  in  the  third, — ^in  the  flMt  and  third  caaoa 

(i9Stat.l8Car.n.c.8.  Awtoad  of  sentence  of  death,  in  the  aeooad  V^  aentenoe  la 


(9)  St»t  22  Gar.  II.  c.  6.  Bat,  aa  it  la  aometimea  dlfflcnlt  to  giTen. 
ptore  the  identity  of  the  goods  so  stolen,  the  onui  probandt        (•)  Stat  U  Geo.  11.  a  6.    15  OeOb  11.  e.  84.    See  book  L  p. 

vllb  respect  to  innocenoe  is  now,  bgr  atatntft  16  Qeob  II.  p.  27,  88. 
thrown  on  the  persons  in  whose  custody  such  goods  are        (*)  Stat.  24  Geo.  n.  c  45. 
Ibund^;  the  fldhire  whereof  is,  Ibr  the  Urst  time,  a  mlsde-        hn  Stat.  12  Anne,  st.  2,  c.  18.  96  Geo.  II  e.  19 
ueanottr  punishable  by  tho  forfbitore  of  the  treble  ndne;        (•)  Stat.  7  Oea  IIL  c.  60* 
tar  the  aeoond,  by  impnsonment  also;  and  tlie  third  time  it        (•)  Stat.  0  Geo.  L  c  22. 
•  Mony^  punished  with  tniaaportation  ftr 


**  dergY  is  restored  by  4  Geo.  IV.  c.  53,  which  is  now  repealed  by  7  &  8  Greo.  IV.  c.  27 » 
and,  by  7  &  8  Geo.  IV.  c.  28,  b.  6,  it  is  enacted  "  that  benefit  of  cler^  with  respect  to 
persons  convicted  of  felony  shall  he  aholished,  hut  that  nothing  herein  contained  shall 
prevent  the  joinder,  in  any  indictment,  of  any  counts  which  might  have  been  joined 
before  the  passing  of  this  act." 

By  statute  7^8  Geo.  IV.  c.  30,  s.  3,  maliciously  cutting  or  destroying  any  goods  or 
article  of  silk,  woollen,  linen,  or  cotton,  or  of  any  such  materials  mixed,  or  of  any  frame- 
work-knitted piece,  stocking,  hose,  or  lace,  being  in  any  loom  or  frame,  or  on  any 
machine  or  engine,  rack,  or  tenter,  or  any  machinery  whatsoever  belonging  to  those 
manufactures,  or  entering  any  manufactory,  huilding,  or  place  with  intent  to  commit 
Buch  offences,  is  puniBhabie  with  transportation  for  life  or  not  less  than  seven  years,  or 
imprisonment  not  exceeding  four  years,  with  whipping  in  addition  to  male  offenders, 
f  he  4  Geo.  IV.  c.  46  is  repealed  hy  7  ft  8  Geo.  IV.  c.  27.  The  former  statute  repealed 
the  capital  felonyprescrihed  bv  22  Geo.  III.  on  this  subject. 

By  7  ft  8  Geo.  IV.  c.  29,  s.  16,  stealing  to  the  value  of  10«.  any  silk,  woollen,  linen,  or 
cotton,  or  any  mixture  of  such  materiiils,  whilst  exposed  in  any  stage  of  manufacture,  in 
ftny  field,  or  building,  or  other  place,  is  punishable  with  transportation  for  life  or  not 
exceeding  fourteen  years,  or  imprisonment  not  exceeding  four  years,  with  private  or 
public  whipping. — Chitty. 

"  Repealed,  by  7  ft  8  Geo.  IV.  c.  27. — Chittt. 

^  Clergy  was  allowed  by  statute  4  Geo.  IV.  c.  54,  which  is  now  repealed,  Sy  7  ft  8  Geo. 
IV.  c.  277— Chitit. 

*  By  7  ft  8  Geo.  IV.  o.  29,  s.  18,  any  person  plundering  or  stealing  any  part  of  any  ship 
er  vessel  which  shall  be  in  distress,  or  wrecked,  stranded,  or  cast  on  shore,  or  any  goodM, 
merchandise,  or  articles  of  any  kind  belonging  to  such  ship  or  vessel,  shall  suffer  death 
as  a  felon ;  provided  that  where  articles  of  small  value  shall  oe  stranded  or  cast  on  shore, 
and  stolen,  without  cruelty,  outrage,  or  violence,  the  offender  may  be  prosecuted  and 
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the  firea\.  malice  and  mischief  of  the  thefb  in  some  of  these  instances ;  and, 
in  others,  the  difficulties  men  would  otherwise  lie  under  to  preserve  those  goods 
which  are  so  easily  carried  ofT.  Upon  which  last  principle  the  Eoman  law 
punished  more  severely  than  other  thieves  the  abigei,  or  stealers  of  cattle,(/) 
and  the  balneariiy  or  such  as  stole  the  clothes  of  persons  who  were  washing  in 
the  public  baths  ',(g)  both  which  constitutions  seem  to  be  borrowed  from  the 
laws  of  Athens.(^)  And  so  too  the  antient  Goths  punished  with  unrelenting 
severity  thefts  of  cattle,  or  com  that  was  reaped  and  left  in  the  field;  such  kind 
of  property  (which  no  human  industry  can  sufficiently  guard)  being  esteemed 
under  the  peculiar  custody  of  h6aven.(t)  And  thus  much  for  the  offence  of 
simple  larceny. 

Mixed  or  compound  larceny  is  such  as  has  all  the  properties  of  the  former,  but 
is  accompanied  with  either  one  or  both  of  the  aggravations  of  a  takine  from 
one's  house  or  person.  First,  therefore,  of  larceny  from  the  house,  and  uien  of 
larceny  from  the  person, 

I.  Larceny  from  the  house,  though  it  seems  (from  the  considerations  men- 
tioned in  the  preceding  chapter)(y)  to  have  a  higher  degree  of  guilt  than  simple 
larceny,  yet  it  is  not  at  all  distinguished  from  the  oUier  at  common  law,r/:) 
unless  where  it  is  accompanied  with  the  circumstance  of  breaking  the  house  oy 
night,  and  then  we  have  seen  that  it  falls  under  another  description,  viz.,  that 
of  burglary.  But  now,  by  several  acts  of  parliament,  (the  history  of  which  is 
very  ingeniously  deduced  by  a  learned  modem  writer,(Z)  who  hath  shown  them 
*2401  *^  ^^^®  gradually  arisen  from  our  *improvement8  in  trade  and  opu- 
^  lence,)  the  benefit  of  clergy  is  taken  from  larcenies  committed  in  a 
house  in  almost  every  instance,  except  that  larceny  of  the  stock  or  utensils  of 
the  plate-glass  company  from  any  of  their  houses,  &c.  is  made  only  a  single 
felony,  and  liable  to  transportation  for  seven  years. (m)  The  multiplicity  of  tne 
general  acts  is  apt  to  create  some  con^sion ;  but  upon  comparing  them  dili- 

fently  we  may  collect  that  the  benefit  of  cler^  is  denied  upon  the  following 
omestic  aggravations  of  larceny,  viz. :  First,  in  larcenies  above  the  value  oftwelve" 
pence,  committed — 1.  In  a  church  or  chapel,  with  or  without  violence  or  break- 
ing the  same  :(n)  2.  In  a  booth  or  ient  in  a  market  or  fair,  in  the  davtime  or  in 
the  night,  by  violence  or  breaking  the  same,  the  owner  or  some  of  his  family 
bein^  therein  :(o)  3.  By  robbing  a  awelling-house  in  the  daytime,  (which  robbing 
imphes  a  breaking,)  any  person  being  therein :( j>)  4.  In  a  dwelling-house  by  day 
or  by  night,  without  breaking  the  same,  any  person  being  therein  and  put  in 
fear,(9)  which  amounts  in  law  to  a  robbery;  and  in  both  these  last  cases  the 
accessory  before  th6  fact  is  also  excluded  from  his  clergy .**    Secondly,  in  lar- 
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')  J-/.  47,  t  U. 
:#)lbld.  (.  17. 
*)  Putt.  Antiq.  b.  i.  e.  26. 
<)  Sttornfa.  de  iun  Goth.  {.  8^  e.  6. 
J)  See  page  228. 
*)  1  Hawk.  P.  C.  m. 
<)  Barr,  875,  to. 
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punished  as  for  simple  larceny ;  and  in  either  case  the  offender  may  be  tried  in  the 
county  in  which  the  offence  is  committed,  or  that  next  acyoining.  The  12  Anne,  st.  2, 
5.  18,  and  26  Qeo.  II.  c.  19,  so  far  as  they  relate  to  the  same  subject,  were  repealed,  by 
the  7  &  8  Geo.  IV.  c.  27.— Chittt. 

**  By  7  &  8  Geo.  IV.  c.  29,  s.  12,  it  is  enacted  "  that  if  any  person  shall  break  and  enter 
any  dwelling-house,  and  steal  therein  any  chattel,  money,  or  valuable  security,  to  any 
value  whatever,  or  shall  steal  any  such  property  to  any  value  whatever  in  any  dwelling- 
house,  any  person  therein  being  put  in  fear,  or  shall  steal  in  any  dwelling-house  any 
chattel,  money,  or  valuable  security,  to  the  value,  in  the  whole,  of  SH.  or  more,  every  such 
offender  >teing  convicted  thereof,  shall  suffer  death  as  a  felon." 

And,  by  sect.  14,  breaking  into  any  building  being  within  the  curtilage  of  a  dwelling 
house,  but  nU  part  thereof,  and  stealing  therefrom,  is  punishable  with  tiansportation  for 
life  or  not  less  than  seven  years,  or  imprisonment  not  exceeding  four  years,  with  private 
or  public  whipping  to  male  offenders. 

The  23  Hen.  VIII.  c.  1,  s.  3,  1  Edw.  VI.  c.  12,  s.  10,  5  &  6  Edw.  VI.  c.  9,  s.  4,  39  Elia. 
ft.  15,  3  ft  4  W.  and  M.  c.  9,  10  k  11  W.  III.  c.  23,  12  Anne,  st.  1,  c.  7,  as.  1,  2,  are  aU 
repealed,  by  7  A  8  Geo.  IV.  o.  27. — Chittt. 
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cenies  to  the  vahU  of  fioe  shiUingSf  committed — 1.  By  broaking  j,iiy  dwelling- 
house,  or  any  out-house,  shop,  or  warehouse  thereunto  beloDgiDg,  in  the  daytime, 
although  no  pennon  be  therein  ;(r)  which  also  now  extends  to  aiders,  abettors, 
and  accessories  before  the  fact:(s)  2.  By  privately  stealing  goods,  wares,  or  mer 
chandise,  in  any  shop,  warehoase,(^)  coach-house,  or  stabio,  by  day  or  by  night, 
though  the  same  be  not  broken  open,  and  though  no  person  be  therein  ^(u)'* 
which  likewise  extends  to  such  as  assist,  hire,  or  command  the  oftence  to  be 
committed.  -  Lastly,  in  larcenies  to  the  valUe  of  forty  shillings,  in  a  dwelling-house 
or  its  out-houses,  although  the  same  be  not  broken,  and  whether  any  person  be 
therein  or  no,  unless  committed  against  their  masters  by  apprentices  under  the 
age  of  fifteen.r^)  This  also  extends  to  those  who  aid  or  assist  in  the  commission 
of  any  such  offence." 

*2.  Larceny  from  the  person  is  either  by  privately  stealing  or  by  open  rMA\ 
and  violent  assault,  which  is  usually  called  robbery.  ^ 

The  offence  of  privately  stealing  from  a  man's  person,  as  by  picking  his  pocket 
or  the  like  privily  without  his  knowledge,  was  cfebarred  of  the  benefit  of  clergy 
so  early  as  oy  the  statute  8  Eliz.  c.  4."  But  then  it  must  be  such  a  larceny  as 
stands  in  need  of  the  benefit  of  clergy,  viz.,  of  above  the  value  of  twelvepence, 
or  else  the  offender  shall  not  have  judgment  of  death.  For  the  statute  creates 
no  new  offence,  but  only  prevents  the  prisoner  from  praying  the  benefit  ol  clergy, 
and  leaves  him  to  the  regular  iudgment  of  the  antient  Is^w.Cw)  This  severity 
(for  a  most  severe  law  it  certainly  is)  seems  to  be  owing  to  tne  ease  with  which 
such  offences  are  committed,  the  difficulty  of  guarding  against  them,  and  the 
boldness  with  which  they  were  practised  (even  in  the  queen^  court  and  presence) 
at  the  time  when  this  statute  was  made :  besides  that  this  is  an  infringement 
of  property  in  the  manual  occupation  or  corporal  possession  of  tlie  owner  which 
was  an  offence  even  in  a  state  of  nature.  And  therefore  the  saccularii  or  cut- 
purses  were  more  severely  punished  than  common  thieves  by  the  Boman  and 
Athenian  laws.(x)* 

(*)  Stat.  88  Elis.  c.  15.  In  NorthamberlaDd  and  Cnmbttriand,  and  stealing  woolleii 

,   {•)  Stat  8  ft  4  W.  and  M.  c.  9.  cloth  from  the  tentan,  and  potsiblj  U  tncb  oliner  oaaei 

(<)  See  Foeter,  78.   Bair.  879.  whero  it  is  pitnrided  by  any  statute  that  ilmple  larceny, 

(••)  Stat  10  ft  11 W.  III.  o.  '23.  under  certain  dmnnntancee,  ahaU  be  felony  without  bonant 
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•}  sut.  i'^  Anne,  n.  i,  c  7 .»  or  ciercy. 

»)  1  Hawk.  P.  C.  98.    The  like  obmnration  will  certainly        C)]^.  47, 11, 7.   Pott  Antlq.  b.  L  e.  20. 
'  in  the  caaea  of  hone^tealing,  (1  HaL  P.  C.  631,)  thefta 


^  By  statute  7  &  8  Geo.  IV.  o.  29,  b.  15,  persons  breaking  and  entering  any  shop,  ware* 
house,  or  counting-house,  and  stealing  therein  any  chatt^,  money,  or  valuable  security, 
are  liable  to  transportation  for  life  or  not  less  than  seven  years,  or  imprisonment  not 
exceeding  four  years,  with  private  or  public  whipping  for  male  offenders. — Chitty. 

^  Repealed,  by  stat.  7  &  8  Greo.  IV.  c.  27.  The  sum  mentioned  in  the  text  is  now 
rabed  to  ^ve  pounds. — Chittt. 

»  Repealed,  by  7  A  8  Geo.  IV.  c.  27 ;  and  see  7  &  8  (jeo.  IV.  c.  28,  ss.  6,  7 ;  the  former 
enacting  that  benefit  of  clergy,  with  respect  to  persons  convicted  of  felony,  shall  be 
abolisli^,  and  the  latter,  that  no  person  convicted  of  felony  shall  suffer  death  unless 
for  some  felony  excluded  from  benefit  of  clergy  before  or  on  the  first  day  of  the  then 
present  session  of  parliament,  or  made  punishable  with  death  by  some  statute  passed 
after  that  day. — Chitty. 

"^  By  7  ft  8  Geo.  IV.  c.  29,  s.  6,  if  any  person  shall  rob  any  other  person  of  any  chattel, 
money,  or  valuable  security,  every  such  offender,  being  convicted  thereof,  shall  suffer 
death  as  a  felon ;  and,  if  any  person  shall  steal  any  tuch  property  from  the  person  of  another, 
or  shall  assault  any  other  person  with  intent  to  rob  him,  or  shall  with  menaces  or  by 
force  demand  any  such  property  of  any  other  person,  with  intent  to  steal  the  same,  every 
such  offender  shall  be  guilty  of  felony,  and,  being  convicted  thereof,  shall  be  liable  to 
transportation  for  life  or  not  less  than  seven  years,  or  to  be  imprisoned  not  exceeding 
four  years,  with,  if  a  male,  public  or  private  whippings.  This  statute  is  nearly  a  consob- 
lation  of  3  W.  and  M.  c.  9,  s.  1,  respecting  robbery,  of  48  Geo.  III.  c.  129,  respecting 
tealins  from  the  person,  and  of  4  Geo.  IV.  o.  54,  respecting  assaults,  &c.  with  intent  to 
rob.  The  23  Hen.  VIII.  c.  1, 3  W.  and  M.  c.  9,  and  1  Edw.  VI.  o.  12,  relating  to  robbery, 
the  48  Geo.  III.  c.  129,  relating  to  stealing  from  the  person,  and  the  4  Geo.  IV.  c.  54,  re* 
lating  to  assaults  with  intent  to  rob,  are  repealed,  by  the  7  ft  8  Geo.  IV.  c.  27.  The  vahu 
of  the  property  is  immaterial  in  all  the  cases  mentioned  in  the  new  act. 

To  constitute  a  stealing  from  the  person,  the  thing  must  be  completely  removed  from 
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Open  and  violent  larceny  from  the  person,  or  rof>bery,  the  rapina  of  the  civilians, 
is  this  felonious  and  forcible  taking  from  the  person  of  another  of  goods  or  money 
to  any  value  by  violence  or  patting  him  in  &ar.(j/)  1.  There  must  be  a  taking, 
otherwise  it  is  no  robbery.  A  mere  attempt  to  rob  was  indeed  held  to  be  felony 
so  late  as  Henry  the  Fourth's  time,(2:)  but  afterwards  it  was  taken  to  be  only 
*2421  ^  misdemeanour,  and  punishable  with  fine  and  imprisonment,  till  the 
-I  '^'statute  7'Geo.  II.  c.  21,  which  makes  it  a  felony  (transportable  for  seven 
years)  unlawfully  and  maliciously  to  ffesault  another  with  any  offensive  weapon 
or  instrument,  or  by  menaces  or  by  other  forcible  or  violent  manner  to  demand 
any  money  or  goods,  with  a  felonious  intent  to  rob.*^  If  the  thief,  having  ono 
taken  a  purse,  returns  it,  still  it  is  a  robbery;  and  so  it  is  whether  the  takmg  be 
strictly  n'om  the  person  of  another,  or  in  his  presence  only;  as  where  a  robber 
by  menaces  and  violence  puts  a  man  in  fear,  and  drives  away  his  sheep  or  his 
cattle  before  his  face.(a^  But  if  the  taking  be  not  either  directly  from  nis  per- 
son or  in  his  presence,  it  is  no  robbery. (6)  2.  It  is  immaterial  of  what  value 
the  thing  taken  is :  a  penny  as  well  as  a  pound  thus  forcibly  extorted  makes  a 
robbery.((?)  8.  Lastly,  the  taking  must  be  by  force  or  a  previous  putting  in 
fear,  which  makes  the  violation  of  the  person  more  atrocious  than  privately 
stealing ;  for,  according  to  the  maxim  of  the  civil  law,((2)  ''  qui  vi  rapuit,  fur  im- 
probior  esse  videtur"  This  previous  violence  or  putting  in  fear  is  the  criterion 
that  distinguishes  robbery  from  other  larcenies ;  for  if  one  privately  steals  six- 
pence from  the  person  of  another,  and  afterwards  keeps  it  by  putting  him  in 
fear,  this  is  no  robbery,  for  the  fear  is  subsequent ;(«)  neither  is  it  capital,  as 
privately  stealing,  being  under  the  value  of  twelvepetice.  !Not  that  it  is  indeed 
necessary,  though  usu^,  to  lay  in  the  indictment  that  the  robbery  was  com- 
mitted  hy  putting  in  fear:  it  is  sufficient  if  laid  to  be  done  by  violence,(/)  And 
when  it  is  laid  to  be  done  by  putting  in  fear,  this  does  not  imply  any  great 
degree  of  terror  or  affright  in  the  party  robbed :  it  is  enough  that  so  much  force 
or  threatening  by  word  or  gesture  be  used  as  might  create  an  apprehension  of 
danger,  or  induce  a  man  to  part  with  his  property  without  or  against  his  con- 
Sent.(^)  Thus,  if  a  man  oe  knocked  down  without  previous  warning  and. 
stripped  of  his  property  while  senseless,  though  strictly  he  cannot  be  said  to 

♦2431    ^  ^^*  ^^  ^^^*  *y®*  *^^®  ^®  undoubtedly  a  robbery.     Or,  if  a  person  with 
-'    a  sword  drawn  oegs  an  alms,  and  I  give  it  him  through  mistrust  and 

(w)  1  H»wk.  P.  C.  05.  (d)  Ff,  4,  2, 14,  {  12. 

(•)  1  Hal.  P.  C.  582.  M  1  Hat  P.  C.  5M. 

(«)  Ibid.  638.  ]!)  Trin.  8  Kxm%  bj  all  Um  jndfaa. 

(*)  Comjns,  478.    Stra.  1016.  (#)roit.l28. 

(•)  1  Hawk.  P.  a  VI. 

-  I       ■      ■  ■  • -    ■■  — 

the  person:  removal  from  the  place  where  it  was,  if  it  remain  throughout  with  the  person, 
is  not  sufficient.    Rex  m.  Thompson,  1  R.  ft  M.  0«  C.  78. — GHiTrr. 

The  punishment  for  this  offence  is  now  awarded  by  stat.  1  Vict.  c.  87,  s.  2,  which  re* 
peals  so  much  of  7  ft  8  Geo.  IV.  c.  29  as  relates  to  these  offences,  and  enacts  that  whoso- 
ever shall  rob  any  person,  and,  at  the  time  of  or  immediately  before  or  after  such  rob- 
bery, shall  stab,  cut,  or  wound  any  person*  shall  be  guilty  o^  f^ony,  and  be  punishable 
vith  death ;  and,  by  ss.  3  ft  10,  whoever  shall,  being  armed  with  any  offensiye  weapon  or 
Instrument,  rob,  or  assault  with  intent  to  rob,  any  p^son,  or,  together  with  one  or  more 
persons,  shall  rob  any  person,  and,  at  the  time  of  or  immediately  before  or  after  such 
robbery,  shall  beat,  strike,  or  use  any  otiher  personal  violence  to  any  person,  or,  by  s.  5, 
ihall  rob  any  person  or  steal  any  property  from  the  person  of  another,  shall  be  guilty  of 
"elony,  and  be  liable  to  transportation  for  life  or  for  not  less  than  fifteen  years,  or  impri* 
aonment  for  three  yewr^, — for  which  penal  servitude  is  now  substituted.  16  ft  17  Vict.  o. 
99.  The  assaulting  with  intent  to  rob,  or  obtaining  property  by  menaces,  (ezoept  where 
a  greater  punishment  is  awarded  by  the  act,)  is  punishable  with  imprisonment  not  ex- 
ceeding three  years. — Stewart. 

*^  By  7  ft  8  Geo.  IV.  c.  29,  s.  7,  if  any  person  shall  accuse  or  threaten  to  accuse  any  other 
person  of  any  infamous  orime,  as  described  in  s.  9,  with  a  view  or  intent  to  extort  or  gain 
from  him,  and  shall  by  inti|nidating  him  by  such  accusation  or  threat  extort  or  gain 
fxGta  him,  any  chattel,  money,  or  valuable  security,  every  such  offender  shall  be  deemed 
guilty  of  robbery,  and  shall  be  indicted  and  punished  accordingly. 

It  is  equally  a  robbery  to  extort  money  from  a  person  by  threatening  to  accuse  him  of 
«n  unnatural  crime,  whetiier  the  partv  so  threatened  has  *>een  guilty  of  such  orime  or 
not    Rex  iw.  Gardner,  1  0.  ft  P.  79.— ^ittt. 
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spprelionsion  of  violence,  this  is  a  felonious  robbery  .(A)  So  if,  under  a  pretence 
of  9aie,  a  man  forcibly  extorts  money  from  another,  neither  shall  this  subtorftige 
avail  him.  But  it  is  doubted(i)  whether  the  forcing  a  higgler  or  other  chapman 
to  sell  his  wares,  and  giving  nim  the  full  value  of  them,  amounts  to  so  heinous 
a  crime  as  robbery.** 

(»)lHavk.P.a«e.  («>n>ld.fl7. 

'  "^  And  see  R.  &  R.  C.  C.  146.  1  Leach,  139,  193.  278.  3  Chit.  C.  L.  803.  Mr.  Justice 
Ashurst  says,  "The  true  definition  of  robbery  is  the  stealing  or  taking  from  the  person 
of  another,  or  in  the  presence  of  another,  property  of  any  amount,  with  such  a  degree  of 
force  or  terror  as  to  induce  the  party  unwUUngh  to  part  with  his  property ;  and  whether 
terror  arises  from  real  or  expected  violence  to  the  person,  or  from  a  sense  of  injury  to  the 
character,  makes  no  kind  of  difference ;  for  to  most  men  the  idea  of  losing  their  fame  and 
reputation  is  equally  if  not  more  terrific  than  the  dread  of  personal  injury.  The  prin- 
cipal ingredient  in  robbery  is  a  man's  being  forced  to  part  with  his  property ;  and  the 
judges  are  unanimously  of  opinion  that,  upon  the  pnnciples  of  law  as  well  as  the  au- 
thority of  former  decisions,  a  threat  to  accuse  a  man  of  the  greatest  of  ail  crimes  is  a  suf 
flcient  force  to  constitute  the  crime  of  robbery  by  puttine  in  fear."  1  Leach,  280.  And 
fear  of  loss  of  character  and  service  upon  a  charge  of  sodomitical  practices  is  sufficient 
to  constitute  robbery,  though  the  party  has  no  fear  of  being  taken  into  custody  or  of 
punishment.  R.  &  R.  C.  C.  375.  But  if  no  actual  force  was  used,  and,  at  the  time  of 
parting  with  the  money,  the  party  were  under  no  apprehension,  but  gave  it  merely  for 
the  purpose  of  bringing  the  offenders  to  justice,  they  cannot  be  capitally  convicted,  though 
we  have  seen  it  is  otherwise  where  personal  violence  is  employed.  1  East,  P.  C.  734.  K. 
&  R.  C.  C.  408.  And  the  influence  exercised  over  the  mind,  where  the  force  is  merely 
constructive,  must  be  of  such  a  kind  as  to  disenable  the  prosecutor  to  make  reustanoe. 
2  Leach,  721.  6  East,  126.  So  that  a  threat  to  take  an  innocent  person  before  a  magi»> 
trate,  and  thence  to  prispn,  without  charging  him  with  any  specific  crime,  is  not  suffir 
cient  to  make  the  party  a  robber  if  he  obtain  money  to  induce  him  to  forbear.  2  Leaohv 
721.  Indeed,  it  has  been  said  that  the  only  instance  in  which  a  threat  will  supply  the 
nlace  of  force  is  an  accusation  of  unnatural  practices.  2  Leach,  730,  731.  1  Leach,  139. 
2  Russ.  1009.  And  it  has  recently  been  held^-contrary,  it  seems,  to  the  principle  of  some 
former  decisions-^that  even  in  this  case  the  money  must  be  taken  immediately  on  the 
threat,  and  not  after  time  has  been  allowed  to  the  prosecutor  to  deliberate  and  advise 
with  friends  as  to  the  best  course  to  be  pursued,  (I  E^st,  P.  C.  Anpend.  xxi.;)  thouffh,  a» 
•ome  of  the  judges  dissented,  it  does  not  seem  to  be  decisive.  W here,  on  the  other  hand^ 
there  is  an  immediate  threat  of  injury  to  the  property,  as  by  pulling  down  a  house  with 
a  mob  in  time  of  riots,  which  produces  great  alarm  and  induces  a  man  to  part  with  his 
money,  this  has  been  holden  to  be  a  sufficient  putting  in  fear  to  constitute  robbery.  2 
£ast,  P.  C.  729,  731.  And  if  a  man  assaults  a  woman  with  intent  to  commit  a  rape,  and 
she,  in  order  to  prevail  on  him  to  desist,  offers  him  money  which  he  takes,  but  conti- 
nues his  endeavours  till  prevented  by  the  approach  of  a  third  person,  he  will  be  guilty  of 
robbery,  though  his  original  intent  was  to  ravish.  1  East,  P.  C.  711.  If  thieves  meet  a 
person  and,  by  menaces  of  death,  make  him  swear  to  bring  them  money,  and  he,  under 
the  continuing  influence  of  fear  for  his  life,  complies,  this  is  robbery  in  them,  though 
it  would  not  be  so  if  he  had  no  personal  fear  ana  acted  merely  from  a  superstitious  re* 
gard  to  an  oath  so  extorted.  1  East,  P.  C.  714.  In  the  absence  of  force,  to  constitute 
robbery,  the  fear  must  arise  before  and  at  the  time  of  the  property  being  taken:  it  is  noi 
enough  that  it  arise  afterwards ;  and  where  the  prisoner  by  stealth  took  some  money  out 
of  the  prosecutor's  pocket,  who  turned  round,  saw  the  prisoner,  and  demanded  the  money, 
but  the  prisoner  threatening  him  he  desisted  through  fear  from  making  any  further  de** 
mand,  it  was  held  no  robbery.    Roll.  Rep.  154.    1  Sale,  534. 

To  constitute  a  robbery,  where  an  actual  violence  is  relied  on  and  no  putting  in  fear 
oan  be  expressly  shown,  there  must  be  a  struggle,  or  at  least  a  personal  outrage.  So  that 
to  snatch  property  suddenly  from  the  hand,  to  seize  a  parcel  carried  on  the  hcNftd,  to  carry 
away  a  bat  and  wig  without  force,  and  to  take  an  umbrella  of  a  sudden,  have  been  re- 
spectively holden  to  be  mere  larcenies.  1  Leach,  290,  291,  and  in  notes.  But  where  a 
man  snatched  at  the  sword  of  a  gentleman  hanging  at  his  side,  and  the  latter,  perceiving 
the  design,  laid  hold  on  the  scabbard,  on  which  a  contest  ensued  and  the  thief  suoceedea 
in  wresting  the  weapon  from  its  owner,  his  offence  was  holden  to  be  robbery.  Id.  ibid. 
Snatching  an  article  fh>m  a  man  will  constitute  robbery  if  it  is  attached  to  lus  person  or 
elothes  so  as  to  afford  resistance ;  and  therefore,  where  the  prosecutor's  watch  was  fast- 
ened to  a  steel  chain  which  went  round  his  neck,  and  the  seal  and  chain  hung  from  his 
fob,  and  the  prisoner  laid  hold  of  the  seal  and  chain  and  pulled  the  watch  irom  bb  fbb 
but  the  steel  chain  still  secured  it,  and  bv  two  ierks  the  prisoner  broke  the  steel  ohain 
and  made  off  with  the  watch,  it  was  held  a  robbery,  for  the  prisoner  did  not  get  the 
waioh  at  once^  but  had  to  overcome  the  resistance  the  steel  cham  made,  and  actual  Ibter 
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This  specioA  of  larceny  is  debarred  of  the  benefit  of  clergy  by  statute  23 
Hen.  YIIl.  c.  1  and  other  subsequent  statutes,  not  indeed  in  general,  but  only 
when  committed  in  a  dwelling-house  or  in  or  near  the  king's  highway.  A 
robbery,  therefore,  in  a  distant  field,  or  footpath,  was  not  punished  with 
death,(/:)  but  was  open  to  the  benefit  of  cler^,  till  the  statute  8  &  4  W.  and  M^ 
c.  9,  which  takes  away  clergy  from  both  principals  and  accessories  before  the 
fact,  in  robbery,  wheresoever  committed." 

II.  Malicious  mischief ,  or  damage,  is  the  next  species  of  injury  to  private 
property  which  the  law  considers  as  a  public  crime.  This  is  such  as  is  done, 
not  animo  furandi,  or  with  an  intent  of  gaining  by  another's  loss,  which  is 
some,  though  a  weak,  excuse,  but  either  out  of  a  spirit  of  wanton  cruelty  or 
black  and  diabolical  revenge.  In  which  it  bears  a  near  relation  to  the  crime 
of  arson  ;  for  as  that  affects  the  habitation,  so  this  does  the  other  property,  of 
individuals.  And  therefore  any  damage  arising  from  this  mischievous  dispo- 
sition, though  only  a  trespass  at  common  law,  is  now  by  a  multitude  of  statutes 
made  penal  in  the  highest  degree.  Of  these  I  shall  extract  the  contents  in 
order  of  time. 

And,  first,  by  statute  22  Hen.  YIII.  o.  11,  perversely  and  maliciously  to  cut 
down  or  destroy  the  powdike  in  the  fens  of  iJorfolk  and  Ely  is  felony.**  And, 
in  like  manner,  it  is,  by  many  special  statutes  enacted  upon  the  occasions,  made 
felony  to  destroy  the  several  sea-banks,  river-banks,  public  navigations,  and 
*244l  ^^^^K®^'  erected  by  virtue  of  those  acts  of  ^parliament.  By  statute  48 
J  Eliz.  c.  18,  (for  preventing  rapine  on  the  northern  borders,)  to  burn  any 
bam  or  stack  of  corn  or  grain ;  or  to  imprison  or  carry  away  any  subject  in 
order  to  ransom  him,  or  to  make  prey  or  spoil  of  his  >person  or  goods  upon 
deadly  feud  or  otherwise,  in  the  four  northern  counties  of  Korthumberland, 
Westmoreland,  Cumberland,  and  Durham,  or  being  accessory  before  the  fact  to 
such  carrying  away  or  imprisonment ;  or  to  give  or  take  any  money  or  contri- 
bution, there  called  blackmail,  to  secure  such  goods  from  rapine ;  is  ielony  with* 
out  benefit  of  clergy.  By  statute  22  &  28  Car.  II.  c.  7,  maliciously,  unlawfully, 
and  willingly,  in  the  night-time  to  burn,  or  cause  to  be  burned  or  destroyed,  any 
rickb  or  stacks  of  corn,  hay,  or  grain,  barns,  houses,  buildings,  or  kilns,*  or  to 
kill  any  horses,  sheep,  or  other  cattle,  is  felony ;  but  the  offender  may  make  his 
election  to  be  transported  for  seven  years; 'and  to  maim  or  hurt  such  horses, 
sheep,  or  other  cattle  is  a  trespass,  for  which  treble  damages  shall  be  recovered." 

(*)  1  Hal.  p.  G.  685. 

was  used  for  that  purpose.  B.  &  R.  C.  C.  419.  And  where  a  heavy  diamond  pin,  with  a 
corkscrew  stalk,  whicn  was  twisted  and  strongly  fastened  in  a  lacfy's  hair,  was  snatched 
out  and  part  of  the  hair  torn  away,  the  judges  came  to  a  similar  decision.  1  Leach,  335. 
The  case  of  the  man  who  tore  an  ear-ring  irom  the  ear,  and  in  so  doing  lacerated  the 
flesh,  serves  also  to  confirm  this  position.  1  Leach,  320.  Nor  will  it  excuse  the  violence 
that  it  was  done  under  pretence  of  law;  for  where  a  bailiff  handcuffed  a  prisoner  and 
used  her  with  great  cruelty  for  the  purpose  of  extorting  money  from  her,  he  was  holden 
to  be  guilty ;  as  were  also  a  number  of  men  for  seizing  a  wagon  under  pretence  that  there 
was  no  permit  when  none  was  in  reality  necessary.  1  Leach,  280.  1  East,  P.  C.  709. — 
Chittt. 

"  These  statutes  are  repealed^  by  7  ft  8  Geo.  IV.  c.  27. — Chittt. 

*^  By  15  Car.  II.  c.  17,  s.  13,  maliciously  to  cut  down  or  to  destroy  any  works  for  con- 
veying the  waters  of  the  great  Bedford  level  is  subject  to  the  same  punishment. — Chittt. 

*^  By  Stat.  7  &  8  Geo.  IV.  o.  30,  s.  17,  maliciously  setting  fire  to  any  stack  of  corn,  grain, 
pulse,  straw,  hay,  or  wood  is  a  capital  felony ;  and  setting  fire  to  any  crops  of  corn,  grain, 
or  pulse,  whether  standing  or  cut  down,  or  to  any  part  of  a  wood,  coppice,  or  plantation 
of  trees,  or  to  any  heath,  gorse,  furze,  or  fern,  wheresoever  growing,  is  a  felony,  punish- 
able with  transportation  not  exceeding  seven  years,  or  imprisonment  not  exceeding  two 
years,  with  private  or  public  whipping  for  male  oftenders.  The  43  Eliz.  c.  13,  4  W.  and 
M.  c.  23,  22  &  33  Car.  II.  c.  7,  1  Geo.  I.  s.  2,  c.  48,  6  Geo.  L  c.  16,  9  Geo.  I.  o.  22,  and  28 
Geo.  II.  c.  19,  s.  3,  are  repealed,  by  7  &  8  Geo.  IV.  c.  27. — Chittt. 

"  By  Stat.  7  AS  Geo.  iV.  c.  30,  s.  16,  maliciously  killing,  maiming,  or  wounding  any 
cattle  is  a  felony,  punishable  with  transportation  for  life  or  not  less  than  seven  years,  or 
imprisonment  not  exceeding  four  years,  with  private  or  public  whipping.  The  22  &  23 
On,  II.  c.  7, 14  Geo.  II.  c.  6,  and  15  Geo.  II.  o.  34^  on  this  head^  are  repealed,  by  7  &  8  Geo. 
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By  statute  4  &  5  W.  and  M.  c.  28,  to  burn  on  any  waste,  between  Canalenias 
and  Midsummer,  any  grig,  ling,  heath,  farze,  goes,  or  fern  is  punishable  with 
whipping  and  confinement  in  the  house  of  correction.  By  statute  1  Anne,  st. 
2,  e.  9,  captains  and  mariners  belon^ng  to  ships  and  destroying  the  same,  to  the 
prejudice  of  the  owners,  (and;  by  4  Geo.  I.  c.  12,  to  the  prejudice  of  insurers 
also,)  are  guilty  of  felony  without  benefit  of  clergy.  And  by  statute  12  Anne, 
St.  2,  c.  18,  making  any  hole  in  a  ship  in  distress,  or  stealing  her  pumps,  or 
iding  or  abetting  such  offence,  or  wilfully  doing  any  thing  tending  to  the  im« 
mediate  loss  of  such  ship,  is  felony  without  benefit  of  clergy.*^  By  statute  1 
Geo.  I.  c  48,  maliciously  to  set  on  fire  any  underwood,  wood,  or  coppice  is 
made  single  felony.  B^  statute  6  Geo.  I.  c.  23,  the  wilful  and  malicious  tearing, 
cutting,  spoiling,  burnmg,  or  defacing  of  the  garments  or  clothes  of  any  per- 
son passing  in  the  streets  or  highways,  with  intent  so  to  do,  is  felony.  This 
was  occasioned  by  the  insolence  of  certain  weavers  and  others,  who,  upon  the 
introduction  of  some  Indian  fashions  prejudicial  to  their  own  manufactures, 
made  it  their  practibe  to  deface  them,  either  by  open  outrage,  or  by  privily 
cutting,  or  casting  aqua-fortis  *in  the  streets  upon  such  as  wore  them."  r*oAK 
By  statute  9  G^o.  1.  c.  22,*  commonly  called  the  Waltham  black  act,  *■ 
occasioned  by  the  devastations  committed  near  Waltham,  in  Hampshire,  by 
persons  in  disguise  or  with  their  faces  blacked,  (who  seem  to  have  resembled 
the  Eoberdsmen,  or  followers  of  Eobert  Hood,  that  in  the  reign  of  Bichard  the 
First  committed  g-eat  outrages  on  the  borders  of  England  and  Scotland  ;)(l) 
by  this  black  act,  i  say,  whicn  has  in  part  been  mentioned  under  the  several 
heads  of  riots,  menaces,  mayhem,  and  Iarceny,(m)  it  is  further  enacted  that  to 
set  fire  to  any  house,  bam,  or  out^house,  (which  is  extended  by  statute  9  Geo. 
DI.  c.  29  to  the  malicious  and  wilful  burning  or  setting  fire  to  all  kinds  of 
mills,)  or  to  any  hovel,  cock,  mow,  or  stack  of  corn,  straw,  hay,  or  wood;  or 
unlawfully  or  maliciously  to  break  down  the  head  of  any  fish-pond,  whereby 
the  fish  snail  be  lost  or  destroyed  ;  or,  in  like  manner,  to  Kill,  maim,  or  wound 
any  cattle;  or  cut  down  or  destroy  any  trees  planted  in  an  avenue,  or  growing 
in  a  garden,  orchard,  or  plantation,  for  ornament,  shelter,  or  profit;  all  these 
malicious  acts,  or  procuring  by  gift  or  promise  of  reward  any  person  to  ioin 
them  therein,  are  felonies  without  benefit  of  clergy ;  and  the  hundred  shall  be 
rh«irgeable  for  the  damages  unless  the  offender  be  convicted.^   In  like  manner, 

(()  3  iDBt.  197.  (*)  Sea  pages  144, 208,  286, 240. 

I V.  c.  27.  By  8. 25,  it  is  provided  that  malice  against  the  owner  of  the  property  destroyed 
shall  not  be  essential  to  aiu/  offence  under  the  act. — Chittt. 

'^  By  7  &  8  Geo.  IV.  o.  30,  s.  9,  maliciously  setting  fire  to,  or  in  any  wise  destroying,  any 
ship  or  vessel,  whether  in  a  finished  or  unfinished  state,  is  a  capital  felony.  And,  by  b. 
10,  maliciously  damaging  any  ship  otherwise  than  by  fire  is  a  felony,  punishable  with 
transportation  for  seven  years  or  imprisonment  not  exceeding  two  years,  with  private  or 
public  whipping.  And,  by  s.  11,  eadiibiting  false  lights  or  signals  to  bring  any  ship  or 
vessel  into  danger,  or  tending  to  its  immediate  destruction,  or  destroying  the  same  in 
distress  or  when  cast  on  shore,  or  any  of  its  contents,  or  preventing  any  assistance  to 
those  on  board,  is  made  a  capital  felony.  And,  by  1  &  2  G4o.  IV.  c.  75,  s.  11,  injuring  or 
concealing  any  buoys,  ropes,  or  marks  belonging  to  any  anchor  or  cable  attached  to  any 
ship  or  vessel  wliatever,  whether  in  distress  or  otherwise,  is  punishable  with  transporta- 
tion for  any  term  not  exceeding  seven  years,  or  imprisonment  for  any  number  of  years 
at  the  discretion  of  the  court.*>-^HiTTr. 

"  This  statute  was  repealed,  by  7  Geo.  IV.  o.  64,  and  no  subsequent  enactment  on  tJie 
subject  has  been  made.—- Oqittt. 

»  Repealed,  by  7  &  8  Geo.  IV.  c.  27.— Chittt. 

^  By  7  &  8  Geo.  IV.  c.  30,  s.  15,  maliciously  breaking  down  or  destroying  the  dam  of 


noxious  ingredient  therein  with  intent  to  destroy  the  fish/^^w^king 
of  any  mill-pond,  is  declared  to  be  a  misdemeanour,  punishaofl^B|he  discretion  of  the 
court  with  transportation  for  seven  years  or  imprisonment  nd^^^^ding  two  yearsy 
with  private  or  public  whipping  for  male  offenders.  5  Elis.  c.  21  aM^^^^  IV.  c.  54  ar0 
repesled  as  they  relate  to  this  subject,  by  7  &  8  Geo.  IV.  o.  27,  as  al^Be  9  Geo  III. 
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by  the  Boman  law^  to  cat  down  trees,  and  especially  Tines,  was  punished  in  the 
same  degree  as  robbery.(n)  By  statutes  6  Greo.  II.  c.  37,  and  10  Geo.  II.  c.  82, 
it  is  also  made  felony  without  the  benefit  of  clergy  maliciously  to  cut  down 
any  river  or  sea  bank,  whereby  lands  may  be  overaowed  or  damaged ;  or  to 
cut  any  hop-binds  growing  in  a  plantation  of  hops,*^  or  wilfhlly  and  maliciously 
to  set  on  fire,  or  cause  to  be  set  on  fire,  any  mine,  pit,  or  depth  of  coal."  By 
statute  11  Geo.  II.  c.  22,  to  use  any  violence  in  order  to  deter  any  person  from 
baying  com  or  grain ;  to  seize  any  carriage  or  horse  carrying  grain  or  meal  to 
or  from  any  market  or  seaport;  or  to  use  any  outrage  with  such  intent;  or  to 
*2461  ^^^^^^>  ^^^^  away)  spoil,  or  damage  such  srain  or  meal,  is  punished  *for 
-I  the  first  ofllence  with  imprisonment  and  public  whipping;  and  the 
second  offence,  or  destroying  any  granary  where  corn  is  kept  for  exportation, 
or  taking  away  or  spoiling  any  grain  or  meal  in  such  granary,  or  in  any  ship, 
boat,  or  vessel  intended  for  exportation,  is  felony,  subject  to  transportation  for 
seven  years.'  By  statute  28  Geo.  II.  c.  19,  to  set  fire  to  any  goss,  furze,  or  fern 

(*•)  Ff.  47, 7,  JL 

By  Btatute  7  ft  8  Geo.  IV.  c.  31,  s.  2,  it  is  enacted  *Hhat  if  any  church  or  chapel,  or  any 
chapel  for  the  religious  worship  of  persons  dissenting  from  the  united  church  of  England 
ana  Ireland,  duly  registered  or  recorded,  or  any  house,  stable,  ooaoh-house,  out-house^ 
warehouse,  office,  shop,  mill,  malt-house,  hop-oast,  bam,  or  sranary,  or  any  building  or 
erection  uised  in  carrying  on  any  trade  or  manufacture  or  branch  thereof,  or  any  ma- 
chinery, whether  fixed  or  movable,  prepared  for  or  employed  in  any  manufacture  or  in 
any  branch  thereof,  or  any  steam-engine  or  other  engine  for  sinking,  draining,  or  working 
any  mine,  or  any  staith,  building,  or-  erection  used  in  conducting  the  business  of  any 
mine,  or  any  bridge,  wagon-way,  or  trunk  for  conveying  minerals  from  any  mine,  shaU 
be  feloniou^y  demMished,  pulled  down,  or  destroyed,  wholly  or  in  part,  by  any  persons 
riotously  and  tumoltuously  assembled  together,  in  every  such  case  the  inhiUntants  of  the 
hundred,  wapentake,  ward,  or  other  district  in  the  nature  of  a  hundred,  by  whatever 
name  it  shall  be  denominated,  in  which  any  of  the  said  offences  shall  be  committed, 
shall  be  liable  to  yield  fiill  compensation  to  the  person  or  persons  damnified  by  the 
offence,  not  only  for  the  damage  so  done  to  any  of  the  subjects  hereinbefore  enumerated, 
but  also  for  any  daniage  which  may  at  the  same  time  be  done  by  any  such  offenders  to 
any  fixture,  furniture,  or  goods  whatever  in  any  such  church,  chapel,  house,  or  other  of 
the  buildings  or  erections  aforesaid." 

By  sect.  3,  persons  damnified  by  the  offence,  or  the  servant  in  whose  charge  the  iigured 
property  was  intrusted,  must  within  seven  days  after  the  offence  has  been  committed  go 
Defore  a  justice  of  the  peace  residing  within  the  hundred,  and  state  on  oath  the  name 
of  the  offender,  if  known,  and  submit  to  an  examination  touching  the  offence,  and 
beoome  bound  to  prosecute  the  offenders  when  taken.  The  action  most  be  commenced 
within  three  calendar  months  after  the  offence. 

By  sect.  4,  all  process  in  the  action  must  be  served  on  the  high  constable,  who  within 
seven  days  must  give  notice  thereof  to  two  magistrates  of  the  division,  and  who  may 
defend  or  let  judgment  go  by  default,  as  advised. 

By  sect.  5,  any  inhabitant  of  the  hundred  may  be  a  competont  witness.  By  sect.  6,  if 
the  plaintiff  recovers,  the  writ  of  execution  is  not  to  be  enforced,  but  the  sheriff  on 
receipt  of  it  is  to  make  his  warrant  to  the  county  treasurer,  who  is  directed  to  pay  the 
amount.  Sect,  7  directs  that  the  high  constable's  expenses  are  to  be  allowed  by  two 
justices  and  paid  by  the  county  treasurer.  The  whole  of  such  moneys  are  to  be  levied 
OD  the  hundred  over  and  above  their  share  of  the  county  rate. 

By  sect.  8,  where  the  iivjnry  does  not  exceed  30/.,  the  parties  are  to  give  notice  to  the 
high  constable  of  their  claim  for  compensation,  who  is  to  exhibit  the  same  to  two  magis- 
trates in  the  division,  and  they  are  to  appoint  a  special  petty  session  between  twen^  and 
thirty  days  afterwards  to  determine  the  claim. 

By  stat.  7  &  8  Geo.  IV.  c.  27,  all  prior  acts  relating;  to  actions  acainst  the  hundred  are 
repealed ;  and  the  hundi*ed  is  now  no  longer  liable  m  cases  of  roboery,  but  only  in  eases 
where  the  damage  is  done  by  a  riotous  assembly.— Ohittt. 

^  Benefit  of  clergy  was  restored,  by  stat.  4  Geo.  IV.  c.  46,  and  transportation  and  im- 
prisonment substituted.    This  act  is  now  repealed,  by  7  A;  8  Qteo,  IV.  o.  27,  as  also  th 
■ots  mentioned  in  the  text. — Chittt. 

"By  stat.  7  ft  8  Geo.  IV.  c.  30,  s.  18,  maliciously  destroying  any  hop-binds  growing  o<t 
poles  in  plantations  of  hops  is  a  felony,  liable  to  toansportation  for  life  or  not  less  tnan 
seven  years,  or  imprisonment  not  exceeding  four  years,  with  private  or  public  whipping. 
4nd,  by  sect.  5,  setting  fire  to  any  coal-mine  is  a  capital  felony.— Chittt. 

*  The  latter  part  of  this  act,  relating  to  the  damages  to  which  the  hundred  is  liable,  it 
MS 
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(growing  in  any  forest  or  chase  is  subject  to  a  fine  of  five  ponnds>  j3y  statutes 
6  Geo.  ni.  0. 86 1 48,  and  13  Geo.  III.  c.  83,  wilfully  to  spoil  or  destroy  any  tin^r 
or  other  trees,  roots,  shrubs,  or  plants  is  for  the  two  first  offences  liable  to  peou^ 
niary  penalties;  and'for  the  third,  if  in  the  daytime,  and  even  for  the  first,  ii'at 
njghi;  the  offender  shall  be  guilty  of  felony  and  liable  to  transportation  for 
seven  years.'^  By  statute  9  €eo.  III.  c.  29,  wilfully  and  maHcionsly  to  bum  or 
destroy  any  engine,  or  other  machines  therein  specified,  belonging  to  any  mine,^ 
or  any  fences  for  enclosures  pursuant  to  any  act  of  parliament,  is  made  sinela 
felony,  and  punishable  with  transportation  for  seven  years,  in  the  offender,  his 
advisers  and  procurers.'*  And,  by  statate  13  Qeo.  III.  c.  88,  the  like  punish- 
ment is  inflicted  on  such  as  breas  into  any  honse,  &c.  beloDgiog  to  the  plate- 
glass  company,  with  intent  to  steal,  cut,  or  destroy  any  of  their  stock  or 
utensils,  or  shall  wilfully  and  maliciously  cut  or  destroy  the  same.  And  these 
are  the  principal  punishments  of  malicious  mischief. 

in.  ♦Forgery,*'  or  the  crimen  falsi  is  an  offence  which  was  punished      ^047 
by  the  civil  law  with  deportation  or  banishment,  and  sometimes  with 


repealed,  by  7  &  8  Geo.  IV.  c.  27 ;  and  see,  as  to  the  offences  mentioned  in  the  text,  9 
Qeo.  IV.  c  31,  0.  26.— Chittt. 

**  Repealed. — Chittt. 

^  The  statutes  mentioned  in  the  text  are  repealed. — Chittt. 

^  By  Stat.  7  &  8  Geo.  IV.  c.  27,  the  above  is  repealed.  And,  by  7  &  8  Geo.  ]  V.  c.  30, 
••  6,  malioiously  causing  any  water  to  be  eonveyea  into  any  mine  with  intent  Ut  damage 
it,  or  obstructing  any  air-way,  water-way,  drain,  pit,  level,  or  shaft  belonging  thereto,  is 
punishable  as  a  felony,  with  transportation  for  seven  years  or  imprisonment  not  exceed* 
mg  two  years,  with  private  or  publio  whipping.  By  sect.  7,  maliciously  destroying  or 
damaging  with  such  intent  any  engine  or  other  machines  belonging  to  any  mine,  or  any 
erections  attached  thereto,  or  any  bridge,  wagon-way,  or  trunk  connected  with  the  some, 
is  a  felony,  liable  to  the  same  punishment  as  in  the  last^recited  clause^ — Chittt. 

^  By  statute  7  &  8  Geo.  IV.  c.  30,  s.  23,  maliciously  destroying  any  description  of  fence 
whatsoever,  or  any  wall,  stile,  or  gate,  is  punishable,  for  the  nrst  offence,  with  fine  not 
exceeding  5L  above  the  value  of  the  ii\jury  done,  and  with  imprisonment  not  exceeding 
twelve  months,  with  hard  labour  and  private  or  public  whipping  for  any  subsequent 
Affence. 

By  7  &  8  Geo.  IV.  c.  29,  s.  40,  stealing,  or  destroying  with  intent  to  steal,  any  live  or 
dead  fence,  wooden  fence,  stile,  or  gate,  is  sul»|ect  to  a  penalty  not  exceeding  61.  above 
the  value  of  the  loss  or  injury  sustained  for  the  first  offence,  and  to  hard  labour  and  im- 
prisonment not  exceeding  twelve  months,  with  whipping,  for  subsequent  offences. 

And  by  the  same  statute,  s.  41,  suspected  persons  fbund  with  any  tree  or  shrub,  un* 
derwood,  live  or  dead  fence,  post,  pale,  rail,  stile,  or  gate,  of  the  value  of  two  shillings, 
and  not  satisfactorily  accounting  for  it,  are  liable  to  a  penalty  of  21,  above  the  value  of 
tiie  article  found. 

The  following  statutes  on  this  head  axe  repealed,  by  7  ft  8  Geo.  IV.  c.  27,  viz.:  13  Edw* 
I.  s.  1,  0.  46;  6  Geo.  I.  c.  16;  9  Geo.  III.  c  29;  16  Geo.  III.  c.  30.-.€hittt. 

^FoRGERT. — We  will  endeavour  to  elucidate  the  nature  of,  and  what  constitutes,  this 
offence,  by  considering — 1st,  What  false  making  is  sufficient;  2d,  With  what  intent  the 
forgery  must  be  committed ;  and  3d,  How  far  the  instrument  forged  must  appear  to  he 
genuine.  The  consideration  of  what  instruments  may  be  the  subjects  of  forgery  will 
Mow.    See,  in  general,  3  Chit.  C.  L.  2d  ed.  1022  to  1044,  a. 

1.  WHiiT  TALSi  MAKiKo  IS  BUFPioiiNT. — It  IS  uot  ueccssary  that  the  whole  instrument 
should  be  fictitious.  Making  a  fraudulent  insertion,  alteration,  or  erasure  in  any  mate- 
rial part  of  a  true  document  by  which  another  may  be  defrauded;  the  fraudulent  appU- 
oation  of  a  false  signature  to  a  true  instrument,  or  a  real  signature  to  a  false  one;  and  the 
alteration  of  a  date  of  a  bill  of  exchange  after  acceptance,  oy  which  its  payment  may  be 
accelerated,  are  forgeries.  1  Hale,  683,  684,  685.  4  T.  R.  320.  Altering  a  bill  from  a 
lower  to  a  higher  sum  is  forging  it;  and  a  person  may  be  indicted,  on  the  7  Geo.  II.  o.  22, 
for  forging  such  an  instrument,  though  the  statute  has  the  word  aUer  as  well  as  forge ;  and 
in  the  same  case  it  was  held  no  ground  of  defence  that  before  the  alteration  it  had  been 
paid  by  the  drawer  and  re-iasued.  K.  &  R.  C.  C.  33.  2  East,  P.  C.  979,  S.  C.  So  allering 
a  banker's  one-pound  note  by  substituting  the  word  tm  for  the  word  one  is  a  forgery.  Russ. 
k  Ry.  C.  C.  101.  See  2  Burn,  J.,  24th  ed.  491,  and  2  East,  P.  C.  986.  If  a  note  be  made 
payable  at  a  countrv  banker's,  or  at  their  banker's  in  London,  who  fails,  it  is  forgerv  to 
mtToduce  a  piece  of  paper  over  the  names  of  the  London  bankers  who  have  so  failed, 
eontaining  tne  names  of  another  banking-house  in  London.  Russ.  k  By.  C.  C.  164.  2 
Taiint.3^.    2  Leaoh,  1040,  S  C. ;  and  see  2  £aat»  P.  C.  856.    2  Bum,  J.»  24th  ed.  492,  a 
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death.(o)  It  may  with  us  be  defined  at  common  law  to  be  ''the  fraudulent 
making  or  alteration  of  a  writing  to  the  prejudice  of  another  man's  right/'  for 

(•)  Inst  4, 16,  7. 

C.  Expunging  an  endorsement  on  a  bank-note  with  a  liquor  unknown  has  been  holden 
to  be  an  erasure  within  8  &  9  W.  III.  c.  20.  3  P.  Wms.  419.  The  instrument  must  in 
itself  be  false ;  for  if  a  man  merely  pass  for  another,  who  is  the  maker  or  endorser  of  a 
true  instrument,  it  is  no  forgery,  though  it  may  be  within  the  statute  of  false  pretences. 
1  Leach,  229.  The  instrument  counterfeited  must  also  bear  a  resemblance  to  that  for 
which  it  is  put  forth,  but  need  not  be  perfect  or  complete:  it  is  sufficient  if  it  is  calcu- 
lated to  impose  on  mankind  in  general,  though  an  individual  skilled  in  that  kind  of  wri- 
tings would  detect  its  fallacy.  Thus,  if  it  appears  that  several  persons  have  taken  forged 
bank-notes  as  good  ones,  the  offender  wut  be  deemed  guilty  of  counterfeiting  them 
though  a  person  from  the  bank  should  swear  that  they  would  never  impose  on  him,  being 
in  several  respects  defective.  2  East,  P.  C.  950.  And  it  has  been  holden  that  a  bank- 
note may  be  counterfeited  though  the  paper  contains  no  water-mark,  and  though  the 
word  pounds  is  omitted,  that  word  being  supplied  by  the  figures  in  the  margin.  1  Leach, 
174.  For  it  was  said  that  in  forgery  there  need  not  be  an  exact  resemblance,  but  it  is 
sufficient  if  the  instrument  counterfeited  be  prima  facie  fitted  to  pass  for  the  writing  which 
it  represents.  !  Leach,  179.  As  to  how  far  the  instrument  should  appear  genuine,  and 
the  forging  of  fictitious  names,  see  irrfra,  Div.  III. 

II.  With  what  intent  thi  Forgery  must  be  covicitted. — ^The  very  essence  of  forgery 
is  an  intent  to  defraud;  and  therefore  the  mere  imitation  of  another's  writing,  the 
assumption  of  a  name,  or  the  alteration  of  a  written  instrument^  where  no  person  can  be 
iivjured,  does  not  come  w*thin  the  definition  of  the  offence.  Most  of  the  statutes  ex- 
pressly make  an  intent  to  defraud  a  necessary  ingredient  in  the  crime:  whether  it  existed 
or  not  is  a  question  for  the  jury  to  determine.  But  it  is  in  no  case  necessary  that  any 
actual  irgury  should  result  from  the  offence.    2  Stra.  747.    2  Lord  Raym.  1461.    The 

Question  as  to  the  party's  intent  is  for  a  jury ;  and  such  jury  ought  to  infer  an  intent  to 
efraud  the  person  who  would  have  to  pay  the  instrument  if  it  were  genuine,  although, 
from  the  manner  of  executing  the  forgerv,  or  from  that  person's  ordinary  caution,  it 
would  not  be  likely  to  impose  on  hin^,  and  although  the  object  was  general,  to  defraud 
whoever  might  take  the  instrument,  and  the  intention  of  defrauding  in  particular  the 
person  who  would  have  to  pay  the  instrument,  if  genuine,  did  not  enter  into  the  pri- 
soner's contemplation.    R.  &  Ry.  G.  C.  291 ;  and  .see  id.  769. 

III.  How  FAR  the  Instruvent  forged  must  appear  genuine. — ^It  is  of  no  consequence 
whether  the  counterfeited  instrument  be  such  as  if  real  would  be  effectual  to  the  purpose 
it  intends,  so  long  as  there  is  a  sufieieni  resemblance  to  impose  on  those  to  whom  it  is  ut- 
tered. Whether  the  fraud  be  effected  on  the  party  to  whom  an  instrument  is  addressed 
or  whose  writing  is  counterfeited,  or  on  a  third  person  who  takes  it  upon  the  credit  it 
assumes,  is  immaterial.  Thus,  to  counterfeit  a  conveyance  with  a  wrong  name  has  been 
deemed  within  5  Eliz.  c.  14,  though  it  would  have  been  ineffectual  if  genuine.  1  Keb.  803. 
3  Keb.  51.  The  Hftbrication  of  an  order  for  payment  Of  a  sailor's  prize-money  is  forgery, 
as  we  have  already  seen,  though  it  be  invalid  as  wanting  the  requisites  required  by  sta- 
tute. 2  Leach,  883.  The  offence  of  uttering  a  forged  stamp  will  be  complete  though,  at 
tlie  time  of  uttering,  that  part  which  in  a  genuine  stamp  would  in  terms  specify  the 
amount  of  dutv  is  concealed,  and  in  fact  cut  out,  and  though  that  part  where  the  papers 
were  entire  did  not  contain  any  thing  specifying  the  amount  of  duty,  provided  the  parts 
left  visible  are  like  a  genuine  stamp.  Russ.  &  Ry.  G.  C.  229,  212  We  have  also  seen 
'^hat  the  forgery  of  an  instrument,  as  a  last  will,  comes  within  the  statutes  although  the 
supposed  testator  is  living.  1  Leach,  449.  And  it  may  be  collected  from  a  number  of 
cases  that  forgery  in  the  name  of  a  person  who  has  no  real  existence  is  as  much  criminal 
as  if  there  was  an  intent  to  defraud  an  individual  whose  writing  is  counterfeited.  1 
Leach,  83.  Thus,  the  making  of  a  bill  of  exchange  is  within  the  acts  though  all  the 
names  to  it  are  fictitious.  2  East,  P.  C.  957.  To  counterfeit  a  power  of  attorney,  as  Inr 
the  administratrix  and  daughter  of  a  seaman  who  died  childless,  is  caj^ital.  Fost.  116. 
Nor  is  it  necessary  that  any  additional  credit  should  be  obtained  by  usms  the  fictitious 
name.  1  Leach,  172 ;  and  see  R.  &  Ry.  0. 0.  75,  90, 209,  278.  So  to  put  a  fictitious  name 
on  a  bill  endorsed  in  blank,  in  order  to  circulate  it  with  secrecy,  is  a  similar  offence.  1 
Leach,  215.  And  indeed  it  seems  that  It  is  not  necessary  to  constitute  forgery  that  there 
should  be  an  intent  to  defraud  any  particular  person ;  and  a  general  intent  to  defraud 
will  suffice.  3  T.  R.  176.  1  Leach,  216, 217,  in  noHs,  But,  to  support  a  charge  of  fbrgery 
by  subscribing  a  fictitious  name,  there  must  be  satisfactory  evidence  on  the  part  of  the 
prosecutor  that  it  is  not  the  party's  real  name  and  that  it  was  assumed  for  the  purpose 
of  fraud  in  that  instance.  Russ.  &  Ry.  C.  C.  260.  Assuming  and  using  a  fictitious  name, 
though  for  purposes  of  concealment  and  fttiud,  will  not  amount  to  forgery  if  it  were  not 
^r  that  ver;.  fruud,  or  system  of  fraud,  of  which  the  forgery  forms  a  part.  Russ.  &  Ry. 
t  •  0.  260.    If  there  is  proof  of  what  is  the  prisoner's  real  name,  it  is  for  him  to  prove  that 
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which  the  offender  may  saffer  fine^  imprisonment,  and  pillory  .^  And  also^  by 
a  variety  of  statntes,  a  more  severe  panishment  is  inflicted  on  the  offender  in 
many  particular  cases,  which  are  so  maltiplied  of  late  as  almost  to  become 
general.    I  shall  mention  the  principal  instances. 

By  statute  5  Eliz.  c.  14,  to  forge  or  make,  or  knowingly  to  pablish  or  give  in 
evidence,  any  forced  deed,  court-roll,  or  will,  with  intent  to  affect  the  right  of 
real  property,  eiuier  freehold  or  copyhold,  is  punished  by  a  forfeiture  to  the 
party  grieved  of  double  costs  and  damages ;  oy  standing  in  the  pillory  and 
naving  both  his  ears  cut  off  and  his  nostrils  slit  and  seared,  by  forfeiture  to  the 
crown  of  the  profits  of  his  lands,  and  by  perpetual  imprisonment.  For  any 
forgery  relating  to  a  term  of  years,  or  annuity,  bond,  obligation,  acquittance, 
release,  or  discharge  of  any  debt  or  demand  of  any  personal  chattels,  the  same 
li^rfeiture  is  given  to  the  party  grieved ;  and  on  the  offender  is  inflicted  the 
pillory,  loss  of  one  of  his  ears,  and  a  year's  imprisonment:  the  second  offence  in 
both  cases  being  felony  without  benefit  of  clergy. 

Besides  this  general  act,  a  multitude  of  others,  since  the  revolution,  (when 
paper-credit  was  first  established,)  have  inflicted  capital  punishment  on  the 
forging,  altering,  or  uttering  as  true  when  forced,  of  any  bank  bills  or  r4e24Q 
notes,  or  *other  securities  ;(jp)"  of  bills  of  credit  issued  from  the  exche-    *• 

(P)8tat8A9W.ni.o.20»{  86.    liaeo.I.c9.   12 Geo. I. c. 82.    16 Qeo. H. o.  18.   ISOeo  in.c79. 

he  used  the  assumed  name  before  the  time  he  had  the  fraud  in  view,  even  in  the  absence 
of  all  proof  as  to  what  name  he  had  used  for  several  years  before  the  fraud  in  queB,tion. 
Russ.  &  Ky.  C.  C.  278.  And  see  Russ.  &  Ry.  C.  C.  405.  3  Brod.  3^  Ring.  228,  S.  C.  2  Bum, 
J.,  24th  ed.  510.    Russ.  &  Ry.  C.  C.  463,  8.  G. 

A  defect  in  the  stamp  will  not  avail  the  prisoner,  (1  Leach,  257,  258,  in  noHs.  2  East,  P. 
C.  955 ;)  and  it  has  even  been  decided  that,  if  there  be  no  stamp  at  all  on  a  counterfeit  pro- 
missory note,  it  may  still  be  forgery,  (2  Leach,  703,) — though  this  case  seems  to  go  too 
far;  for  how  can  a  promissory  note  without  the  appearance  of  a  stcunp  have  such  a  simili* 
tnde  to  a  genuine  instrument  as  is  requisite  to  constitute  forgery  f  But,  though  the 
validity  of  the  instrument  if  real  is  thus  immaterial,  it  must  not  appear  on  its  face,  so 
that  no  one  of  common  understanding  would  give  it  credit.  Thus,  it  will  not  be  forgery 
to  fabricate  a  will  for  land  as  attested  by  only  two  witnesses.  2  East,  P.  C.  953.  Nor  is 
it  felony  to  counterfeit  a  bill  of  exchange  for  a  sum  more  than  twenty  shillings  and  less 
than  five  pounds,  without  mentioning  the  abode  of  the  pavee  and  beine  attested  by  a 
subscribing  witness;  as  such  an  instrument  is,  by  17  Geo.  III.  c.  30,  absolutely  void.  1 
Leach,  431.    These  cases  will  sufficiently  explain  the  law  on  this  subject. — Chittt. 

^  The  punishment  of  pillory  is  now  taken  away,  by  56  Geo.  III.  c.  138. 

Besides  this  punishment^  the  defendant  is  holden  incapable  of  being  examined  as  a 
witness  till  restored  to  competence  by  the  king's  pardon.  Com.  Dig.  Testmoigne  A.  3, 
4.  And,  by  12  Geo.  I.  c.  29,  m  case  persons  convicted  of  forgery  shall  afterwards  practise 
as  attorneys,  solicitors,  or  law-agents,  the  court  where  they  {Practise  shall  examine  the 
matter  in  a  summary  way  and  order  the  offender  to  be  transported  for  seven  years.— 
Chitty. 

^  As  to  the  further  provisions  relative  to  this  description  of  forgery,  vide  41  Geo.  III. 
c.  39;  45  Geo.  III.  c.  89;  52  Geo.  IIL  c.  138,  and  1  Geo.  IV.  c.  92,  under  which  last  act, 
relating  to  bank-notes,  by  s.  11,  persons  engraving,  cutting,  etching,  scraping,  or  by  other 
means  marking  upon  any  plate  of  copper,  brass,  steel,  &c.  any  engraving,  &c.  for  the  pur* 
pose  of  producing  a  print  or  impression  of  all  or  any  part  of  a  &m/p-note,  or  a  blank  bank- 
note of  the  said  governor  and  company,  without  their  authority,  or  having  unlawfully  in 
their  possession  any  such  plate,  &o.,  or  wilfully  disposing  of  any  such  blank  bank-note 
or  part  of  such  bank-note  as  aforesaid,  are  liable  to  transportation  for  fourteen  years. 

By  s.  2,  persons  unlawfully  cutting,  etching,  ftc.  or  procuring,  Ac.,  or  assisting  in  making 
upon  any  plate  of  copper,  brass,  st^l,  &c.,  any  line-work,  as  or  for  the  groundwork  of  a 
promissory  note  or  bill  of  exchange,  which  shall  be  intended  to  resemble  the  groundwork 
of  a  bank-note  of  the  governor  and  company,  or  any  device,  the  impression  from  which 
shall  contain  the  words  *'  Bank  of  England''  in  white  letters  upon  a  black  or  dark  ground, 
with  or  without  white  lines  therein,  or  shall  contain  in  any  part  thereof  the  numerical 
sum  or  amount  of  such  note  or  bill  in  black  and  red  register-work,  or  shall  show  the  re- 
verged  contents  thereof,  or  shall  contain  any  words,  figures,  characters,  or  patterns 
intended  to  resemble  the  ornaments  on  such  note,  or  any  word,  figure,  Ac.  in  white  on  a 
black  sround,  intended  to  resemble  the  amount  in  the  margin  of  sueh  note,  or  using 
such  puite  or  other  instrument  intended  to  represent  the  whole  or  part  of  any  such  note, 
or  knowingly  having  in  their  possession  any  such  plate,  Ac,  or  aisposing  of  any  such 
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qaer',(q)^  of  Soath*8ea  bondS;  &c.;(r)  of  lattery  tickets  or  orders  ;(«)••  of  army  or 
navy  debentures  ;(t)  of  £a8t  India  bonds  ;(u)  of  writings  under  the  seal  of  the 
London  or  royai  exchange  assurance  ;(to)  of  the  hand  of  the  receiver  of  the  pre- 
dne8(a;)  or  of  the  accountant-general,  and  certain  other  officers  of  the  court  of 


(ff)  8m  the  ■evttnil  acts  ftr  iMaiiig  them. 
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paper  impressions,  or  knowingly  having  such  in  their  custody,  are  guilty  of  felony  and 
liable  to  transportation  for  fourteen  years. 

The  bank  having  preferrecTone  indictment  for  uttering  a  forged  note,  and  another  foi 
having  the  same  in  possession,  and  having  elected  to  proceed  on  the  latter  charge,  it  wa4 
held  that,  although  facts  sufficient  to  support  the  capital  charge  were  made  out  in  proof, 
an  acquittal  for  the  minor  offence  ought  not  to  be  directed,  because  the  whole  of  the 
minor  charge  was  proved  and  did  not  merge  in  the  larger.  R.  &  R.  C.  C.  378.  On  an 
indictment  for  forging  a  bank-note,  the  cashier  who  signed  **  for  the  governor  and  com 
pany  of  the  bank  of  England"  is  a  competent  witness  to  prove  the  forgery ;  for  he  is  not 
Dy  such  a  signature  personally  responaible  for  the  payment  of  the  note,  (1  Leach,  G.  C. 
311.  R.  k  R.  C.  0.  378;)  but  he  is  not  an  essential  witness,  as  his  handwriting  may  be  di»> 
proved  by  other  witnesses.  Rex  vs,  Hughes,  and  Rex  vs.  M'Guire,  2  £ast,  P.  C.  100^ 
1  Leach,  C.  C.  311. 

What  circumstances  are  sufficient  to  constitute  the  offence  of  uttering,  which  must  be 
attended  with  a  guiltv  knowledge,  and  what  prools  required  to  substantiate  it,  may  be 
deduced  from  the  following  abstract  of  decided  cases  which  have  been  selected  from 
amon^  many  others.  Where  a  prisoner,  charged  with  uttering  a  forged  note  to  A.  B., 
knowing  it  to  be  forged,  gave  forged  notes  to  a  boy  who  was  not  aware  of  their  being  for- 
fferies,  and  directed  the  boy  to  pay  away  the  note  described  in  the  indictment  at  A.  B.'b 
mr  the  purchase  of  goods,  and  the  boy  did  so  and  brought  back  the  goods  and  the  chanM 
to  the  prisoner;  it  was  held  by  the  twelve  judges  an  uttering  by  the  prisoner  to  A.  £. 
Rex  vs,  Giles,  Car.  G.  L.  191.  So  the  delivering  a  box  containing,  among  other  things, 
forged  stamps  to  the  party's  own  servant,  that  he  might  carry  them  to  an  inn  to  be  for- 
warded by  a  carrier  to  a  customer  in  the  country,  is  an  uttering.  And  if  the  delivery  be 
in  one  county,  and  the  inn  to  which  they  are  carried  by  the  servant  in  another,  the  pri- 
soner may  be  indicted  in  the  former.  The  offence  of  uttering  a  forged  stamp  will  be 
complete  although,  at  the  time  of  uttering,  certain  parts  of  the  stamp  are  concealed, 
all  the  parts  that  are  visible  being  like  those  of  a  genuine  stamp.  Rex  vs,  Collicott,  R.  A 
R.  C.  0.  212.  It  is  not  necessary  that  a  promissory  note  should  be  nejtotiable,  ia  order 
to  be  a  promissory  note  within  the  2  Geo.  II.  c.  25,  so  as  to  be  the  subject  of  an  indict- 
ment for  forging  or  uttering  it.  Rex  vs.  Box,  id.  300.  An  indictment,  on  45  Geo.  III.  a 
89,  for  uttering  forged  notes,  need  not  state  to  whom  they  were  disposed :  it  is  sufficient 
io  state  that  the  prisoner  disposed  of  the  notes  with  intent  to  deiraud  the  bank,  he 
knowing  them  at  the  time  to  be  forged,  and  although  the  person  to  whom  they  were  dis- 
fKMed  purchased  them  as  and  for  forged  notes,  and  purchased  them  on  his  own  solicits 
tion  and  as  agent  for  the  bank,  for  the  purpose  of  bringing  the  prisoner  to  punishmenti 
Rex  vs.  Holden,  id.  154.  Uttering  a  forged  order  for  the  payment  of  money  under  a 
false  representation  is  evidence  of  knowing  it  to  be  forged.  Id.  169.  To  prove  the  guilty 
knowledge  of  an  utterer  of  a  fbrsed  bank-note,  evidence  may  be  given  of  the  prisoner's 
having  previously  uttered  other  forged  notes,  knowing  them  to  be  forged.  Rex  vs.  Whi- 
lev,  2  Leach,  C.  0.  983.  So  upon  an  indictment  for  uttering  a  forged  note,  evidence  is 
Aomissible  of  the  prisoner's  having  at  a  former  period  uttered  others  of  a  similar  manu* 
faoture,  and  that  others  of  similar  fabrication  had  been  discovered  on  the  files  of  the 
bank  with  the  prisonei^'s  handwriting  on  the  back  of  them,  in  order  to  show  the  pri- 
soner's knowledge  of  the  note  mentioned  in  the  indictment  being  a  forgery.  Rex  vs.  Ball,  R. 
&  R.  C.  0. 132.  But  in  order  to  show  a  guilty  knowledge  on  an  indictment  for  uttering 
forged  bank-notes,  evidence  of  another  uttering,  subseqysiU  to  the  one  chained,  is  inad- 
missible, except  the  latter  uttering  was  in  some  way  connected  with  the  principal  case, 
or  it  can  be  shown  that  the  notes  were  of  the  same  manufacture;  for  only  previous  or 
contemporaneous  acts  can  show  qvo  ammo  a  thing  is  done.  Rex  vs.  Twremet,  Gar.  C. 
L.  195. 

So,  if  a  second  uttering  be  made  the  subject  of  a  distinct  indictment,  it  cannot  be 
given  in  evidence  to  show  a  guiky  knowledge  in  a  former  uttering.  Rex  vs.  Smith,  2  G. 
s  P.  633.  The  person  whose  name  is  forg^  was  formerly  held  to  be  not  a  competent 
witness  to  prove  the  forgery,  (Rex  4».  Russell,  1  Leach,  G.  G.  8 ;)  but  he  has  reoently  been 
made  competent,  by  the  9  Geo.  IV.  c.  32,  s.  2. — Ghittt. 

«  See  also  the  48  Geo.  III.  c.  1.   58  Geo.  III.  c.  23,  s.  38.    R.  ft  R.  G.  G.  67.^— Gbittt. 

«■  This  is  now  a  clergyable  felony.   4  Geo.  IV.  c.  60,  s.  11. — Ghittt. 
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chancery  ;(y)  ot  a  leti-Br  of  attorney,  or  other  power  to  receive  or  transfer  stock 
or  annuities,  and  on  the  personating  a  proprietor  thereof  to  receive  or  transfer 
8Qch  annuities,  stock,  or  dividends  ;(2r)  also  on  the  personating,  or  procuring  to 
be  personated^  any  seaman  or  other  person  entitled  to  wages  or  other  naval 
emohiments,  or  any  of  his  personal  representatives;  and  the  taking  or  procuring 
to  be  taken  any  false  oath  in  order  to  obtain  a  probate  or  letters  of  administra- 
tion, in  order  to  receive  such  payments;"  and  the  forging  or  procuring  to  be 
forged,  and  likewise  the  uttering  or  publishing  as  true,  of  any  counterfeited  sea- 
man's will  or  power  ;(a)**  to  which  may  be  added,  though  not  strictly  reducible 
to  this  head,  the  counterfeiting  of  Mediterranean  passes  under  the  hands  of  the 
lords  of  the  admiralty,  to  protect  •one  from  the  piratical  States  of  Barbary;(6) 
the  forging  or  imitating  of  any  stamps  to  defraud  the  public  revenue,(c)"  and 
the  forging  of  any  marriage  register  or  license ;((£)"  all  which  are,  by  distinct 

(»)  Stat  12  Geo.  I.  c  33.  (»)  Stat  4  Geo.  11.  c.  18. 

{•)  Stat.  8  Geo.  I.  c  22.  9  Geo.  I.  c  12.   81  Geo.  H.  c.  22,  {  77.  (•)  See  the  seTeral  etarop-acti. 

(«)  Stat.  81  Geo.  II.  c  10.   9Geain.c.80.  (^  Stat.  26  Geo.  II.  o.  88. 

•»  Vide  also  3  Geo.  III.  c.  16 ;  26  Geo.  III.  c.  23 ;  32  Geo.  III.  c.  33 ;  65  Geo.  III.  c.  60;  57 
Geo.  III.  c.  127 ;  4  Geo.  IV.  c.  46 ;  and  5  Geo.  IV.  c.  107 ;  by  sect.  5  of  which  latter  statute 
th*  punishment  previously  due  to  these  offences  is  changed  to  transportation  for  life  or 
otherwise.  Personating  a  seaman  who  is  dead  is  within  the  act ;  as  where  a  prisoner 
applied  at  the  Greenwich  Hospital  for  prize-money  in  the  name  of  J.  B.,  and  J.  B.  was 
dead,  and  supposed  to  be  so  at  the  hospital,  though  the  prisoner  did  not  obtain  the 
money,  he  was  convicted  of  the  offence.  Hex  tv.  Martin,  R.  &  B.  C.  C.  324.  So  where  a 
prisoner  personated  one  *'S.  Cuff,"  who  was  dead,  and  whose  prize-money  had  been  paid 
to  his  mother,  it  was  held  that  it  did  not  vary  the  prisoner's  guilt,  and  tnav  he  might  bo 
convicted  on  the  54  Geo.  III.  o.  93,  s.  89.  Bex  vs.  Cramp,  id.  327.  To  constitute  the  offence 
of  personating  the  name  of  a  seaman  under  the  57  Geo.  III.  c.  127,  s.  4,  the  person 
entitled,  or  really  supposed  to  be  so,  t^  prize-money,  must  be  personated :  personating  a 
man  who  never  had  any  connection  with  the  ship  is  not  an  offence  within  the  act.  Rex 
vs.  Tannet,  id.  351.  And,  by  59  Geo.  III.  c.  56,  b.  3,  persons  falsely  representing  them- 
selves as  the  next  of  kin  of  any  seaman,  &c.,  or  any  agent  whose  authority  is  revolied 
offering  to  receive  wages,  pay,  prize-money,  or  other  allowance,  are  guilty  of  a  misde- 
meanour. B^  sect.  12,  inserting  a  false  date  in  any  order  for  the  payment  of  prize-money 
is  made  a  misdemeanour ;  and,  by  sect.  17,  persons  really  entitled  to  prize-money,  &c. 
using  false  orders  or  certificates  to  procure  the  same  are  guilty  of  a  misdemeanour.-  • 
Chittt. 

^  8e6  also  55  Geo.  III.  c.  60,  s.  31,  and  59  Geo.  III.  o.  56,  by  the  I8th  section  of  whion 
the  falsely  personating  officers,  seamen,  marines,  supernumeraries,  &c.  entitled  to  wages, 
or  their  representatives,  or  forging  or  uttering  any  letter  of  attorney,  order,  bill,  ticket, 
or  other  certificate,  assignment,  last  will,  or  other  power  whatsoever,  in  order  to  obtain 
any  prize-money,  &c.,  or  uttering  any  such  letter  of  attorney,  order,  bill,  &c.,  knowing 
the  same  to  be  forged,  in  order  to  receive  any  prize-money,  £c.,  or  taking  a  false  oath  to 
obtain  a  probate  or  letters  of  administration  in  order  to  receive  prize-money,  &c.,  or 
demanding  or  receiving  wages,  &c.,  knowing  the  will  to  be  forged,  or  the  probate  or 
administration  to  have  been  obtained  by  a  false  oath  with  intent  to  defraud,  is  made  a 
capital  felony.  By  1  ft  2  Geo.  IV.  c.  49,  s.  3,  procuring  persons  to  sign  a  false  petition 
under  this  act,  or  procuring  others  to  demand  money  due,  or  supposed  to  be  due,  to 
seamen,  &c.,  under  a  certificate  from  the  inspector  of  seamen's  wills,  is  punishable  with ' 
transportation  for  seven  years ;  and.  by  s.  4,  procuring  others  to  utter  any  forged  letter 
of  attorney  or  other  document  to  obtain  seamen's  wages,  &c.,  or  procuring  others  to 
demand  or  receive  such  wages,  &c.,  is  punishable  with  death.  By  7  Geo.  IV.  c.  16,  s.  38, 
the  personating  any  Chelsea  pensioner,  &c,,  or  forging  any  documents,  or  knowingly 
uttering  such  forgeries  to  obtain  any  pension,  ftc,  is  punishable  with  transportation  for 
life  or  otherwise.  A  bill  drawn  on  the  commissioners  of  the  navy  for  pay  may  be  a  bill 
of  exchange,  and  a  person  may  be  indicted  for  the  forgery  of  it  as  such,  although  it  is 
not  in  the  form  prescribed  by  35  Geo.  III.  c.  94.    Rex  vs.  Chisholm,  R.  &  B.  C.  C.  297.— 

i  -HITTY. 

"^  By  6  Geo.  IV.  c.  106,  forging  or  uttering  the  drafts  or  other  instrument  of  the 
receiver-general  or  controller-general  of  the  customs  is  a  capital  felony.  Vide  also,  as  to 
stamps,  37  Geo.  III.  c.  90;  44  Geo.  III.  c.  98;  48  Geo.  III.  c.  149;  52  Geo.  III.  o.  143 ;  55 
Geo.  IV.  c.  184  and  c.  185 ;  and  6  Geo.  IV.  c.  119;  which  makes  it  a  capital  felony  to  forge 
or  utter  false  stamps,  to  newspapers.  See  also  9  Geo.  IV.  c.  18,  which  makes  it  a  capiteJ 
felony  to  forge  the  stamps  of  any  cards  or  dice. — Chittt. 

"  The  forgery  of  documents  relating  to  marriage  registers  and  licenses  is  punishable 
now  only  with  transportation  for  life.   4  Geo.  IV.  o.  76,  s.  29.— Chittt. 
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acts  of  parliameDt,  made  felonies  without  benefit  of  clergy.  By  statute  13  Geo 
Til.  c.  52  and  59,  forging  or  counterfeiting  any  stamp  or  mark  to  denote  t^e 
standard  of  gold  and  silver  plate,  and  certain  otner  offences  of  the  like  tendency, 
are  punished  with  transportation  for  fourteen  years.**  By  statute  12  Geo.  IIJ 
*24Q1     ^'  ^^'  certain  ♦frauds  on  the  stamp-duties  therein  described,  principally 

-J  by  using  the  same  stamps  more  than  once,  are  made  single  felon}-,  and 
liable  to  transportation  for  seven  years.  And  the  same  punishment  is  inflicted^ 
by  statute  13  Geo.  III.  c.  88,"  on  such  as  counterfeit  the  common  seal  of  the 
corporation  for  manufacturing  plate-glass,  (thereby  erected,)  or  knowingly  de-' 
mand  money  of  the  company  by  virtue  of  any  writing  under  such  counterfeit 
seal. 

There  are  also  certain  other  general  laws  with  regard  to  fbrgery,  of  which 
the  first  is  2  Geo.  II.  c.  25,  whereby  the  first  offence  in  for^ng  or  procuring  to 
be  forged,  acting  or  assisting  therein,  or  uttering  or  publishing  as  true,  any 
forged  deed,  will,  bond,  writing  obligatory,  bill  of  exchange,  promissory  note, 
endorsement,  or  assignment  thereof,  or  any  acquittance  or  receipt  for  money  or 
goods,  with  intention  to  defraud  any  person,  (or  corporation,)(«5  is  made  felony 
without  benefit  of  clergy.  And,  by  statutes  7  Geo.  ll.  c.  22  and  18  Geo.  III.  c. 
18,  it  is  equally  penal  to  forge  or  cause  to  be  forged  or  tftter  as  true  a  counter- 
feit acceptance  of  a  bill  of  exchange,  or  the  number  or  principal  sum  of  any 
accountable  receipt  for  any  note,  bill,  or  any  other  security  for  money,  or  any 
warrant  or  order  for  the  payment  of  money  or  delivery  of  goods."  So  that,  I 
beliove,  through  the  number  of  these  general  and  special  provisions,  there  is 
♦250 1    ^^^  hardly  a  case  possible  to  be  conceived  wherein  forgery  that  tends 

J  to  defraud,  *whether  in  the  name  of  a  real  or  fictitious  person,(/)  is  not 
made  a  capital  crime." 

(•)  Stat  81  Geo.  n.  &  22,  {  78.  (J)  Fost.  116^  Ac 

^  This  is  now  a  capital  felony. — Chittt. 

"  Revived,  by  33  Geo.  III.  c.  17.  b.  23.— Ohittt. 

"  See  45  Geo.  III.  c.  89,  49  Geo.  III.  e.  35,  and  8  Geo.  IV.  c.  8,  respecting  widows' 
|iensions,  remittance-bills,  the  forging  of  which,  or  procuring  others  to  forge  them,  is 
made  a  felony  punishable  with  transportation. — Chittt. 

^  It  has  frequently  been  determined  that  drawing,  endorsing,  or  accepting  a  bill  of 
exchange  in  a  fictitious  name  is  a  forgery.  Bolland's  case,  &c..  Leach,  78,  159,  192.  1 
Hen.  Bla.  588.  Fost.  116.  It  is  also  forgery  to  fabricate  a  will  by  counterfeiting  the 
name  of  a  pretended  testator  who  is  still  living.   Oogan's  case,  ibid.  355. 

If  a  person  puts  his  own  name  to  an  instrument,  representing  himself  to  be  a  different 
person  of  that  name,  with  an  intent  to  defraud,  he  is  guilty  of  forgery.    4  T.  R.  28. 

But  where  a  bill  of  exchange  is  endorsed  by  a  person  in  his  own  name,  and  another 
i-epresents  himself  to  be  that  person,  he  is  not  guilty  of  forgery,  but  it  is  a  misde- 
meanour.  Hevey's  case.  Leach,  268. 

A  bill  or  note  may  be  produced,  in  evidence  against  a  prisoner  prosecuted  for  the 
forgery  of  it ;  and  he  may  be  convicted  upon  the  usual  evidence  of  the  forgery,  though 
it  has  never  been  stamped  pursuant  to  the  stamp-acts.  Hawkeswood's  and  Reculisfs 
cases,  Leach,  292  and  811.  For  the  forgery  in  such  a  case  is  committed  with  an  intent 
to  defraud ;  and  the  legislature  meant  only  to  prevent  their  being  given  in  evidence 
when  they  were  proceeded  upon  to  recover  the  value  of  the  money  thereby  secured.  But 
lord  Kenyon  has  declared  that  he  did  not  approve  of  the  decision  of  the  majority  of  the 
judges  in  these  cases.  Peake,  168.  It  has  been  declared  that  the  forgery  of  a  bill  of 
exchange  in  a  form  which  rendered  it  void  under  the  17  Geo.  III.  o.  30  (see  2  book,  467) 
was  not  a  capital  ofience,  because  if  real  it  was  not  valid  or  negotiable.  Mofiat's  case. 
Leach,  483. 

Every  indictment  for  forgery  must  set  out  the  forged  instrument  in  words  and  figure. 
Mason's  case,  1  East,  182. 

But  it  is  sufficient  to  set  forth  the  receipt  at  the  bottom  of  an  account  without  setting 
out  the  account  itself.  Testick's  case,  ibid.  181.  The  word  purport  in  an  indictment  for 
forgery  signifies  the  substance  of  an  instrument  as  it  appears  on  the  &oe  of  it :  CeNor 
means  an  exact  copy  of  it.    Ibid.  180.    Leach,  753. 

The  most  effectual  statute  for  the  prevention  of  the  forgery  of  bank-notes  is  the  41 
Geo.  in.  c.  41,  which  enacts  that  if  any  one  shall  knowingly  have  in  his  possession  or  in 
his  house  any  forged  bank-notes,  knowing  the  same  to  be  forged,  without  lawfiil  excuse, 
the  proof  whereof  shall  lie  upon  the  person  accused,  he  shall  be  guilty  of  felony,  and 
vhall  be  transported  for  fourteen  years. 
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Theee  are  the  pn'ocipal  infringements  of  the  rights  of  property,  which  were 
the  last  species  of  offences  against  individuals  or  private  subjects  which  the 
method  of  distribution  has  led  as  to  consider.  We  have  before  examined  the 
mitare  of  all  offences  against  the  public  or  commonwealth;  against  the  king  or 
di^reme  magistrate,  the  father  and  protector  of  that  community;  against  the 
universal  law  of  all  civilized  nations;  together  with  some  of  the  more  atrocious 
offences  of  publiclv  jpernicious  consequence  against  God  and  his  holy  religion 
And  these  several  heads  comprehend  the  whole  circle  of  crimes  and  misde- 
meanours, with  the  punishment  annexed  to  each,  that  are  cognizable  by  the 
laws  of  England.*^ 


CHAPTEK  XVm. 
OF  THE  MEANS  OF  PREVENTING  OFFENCES. 

*We  are  now  arrived  at  the  fifth  general  branch  or  head  under  which  r^oe-i 
I  proposed  to  consider  the  subject  of  this  book  of  our  commentaries,  viz.,  ^ 
the  means  of  preventing  the  commission  of  crimes  and  misdemeanours.  And 
really  it  is  an  honour,  and  almost  a  singular  one,  to  our  English  laws,  that  they 
furnish  a  title  of  this  sort,  since  preventive  justice  is,  upon  every  principle  of 
reason,  of  humanity,  and  of  sound  policy,  preferable  in  all  respects  to  punishing 
justice,(a)  the  execution  of  which,  though  necessary,  and  in  its  consequences  a 
species  of  mercy  to  the  commonwealth,  is  always  attended  with  many  harsh 
And  disagreeable  circumstances. 

This  preventive  justice  consists  in  obliffin^  those  persons  whom  there  is  a 
probable  ground  to  suspect  of  future  misbehaviour  to  stipulate  with  and  to  give 
full  assurance  to  the  puolic  that  such  offence  as  is  apprehended  shall  not  happen, 
by  finding  pledges  or  securities  for  keeping  the  peace,  or  for  their  good  be- 
haviour. This  requisition  of  sureties  has  been  several  times  mentioned  before 
as  part  of  the  penalty  infiicted  upon  such  as  have  been  guilty  of  certain  gross 
misdemeanours;  but  there  also  it  must  be  understood  rather  as  a  caution  against 
the  repetition  of  the  offence  than  any  immediate  pain  or  punishment.  And, 
indeed,  if  we  consider  all  human  ^punishments  in  a  large  and  extended  r^of^o 
view,  we  shall  find  them  all  rather  calculated  to  prevent  future  crimes  ^ 
than  to  expiate  the  past;  since,  as  was  observed  in  a  former  chapter,(^)  all 
punishments  inflicted  by  temporal  laws  may  be  classed  under  three  heads :  such 
as  tend  to  the  amendment  of  wie  offender  himself,  or  to  deprive  him  of  any  power 
to  do  future  mischief,  or  to  deter  others  by  his  example;  all  of  which  conduce 
to  one  and  the  same  end  of  preventing  future  crimes,  whether  that  can  be 

(•)  Beocar.  ch.  41.  (>)  See  ptge  IL 

And  if  any  person  shall  make  any  plate  or  instrument  for  forging  bank-notes,  or  any 
part  of  a  bank-note,  or  shall  knowingly  have  ^em  in  his  possession  without  authority 
in  writing  from  the  governor  and  company  of  the  Bank  of  England,  he  shall  be  guilty 
of  felony,  and  shall  be  transported  for  seven  years. 

But  before  this  statute  this  must  have  been  an  indictable  offence  as  a  misdemeanour. 
See  anUf  99,  note  7. 

By  the  45  Geo.  III.  c.  89,  the  statutes  for  the  punishment  of  forgery  are  extended  to 
every  part  of  Great  Britain.— Ohittt. 

By  statute  11  Geo.  IV.,  and  1  W.  IV.  c.  60,  all  the  statutes  making  this  offence  capital, 
as  well  those  mentioned  by  Blackstone  as  all  others,  were  repealed ;  but  some  of  the 
statutes  not  having  this  effect  mentioned  by  him  were  left  unrepealed.  Forgeries  are 
now  punished  either  with  transportation  for  life  (which  is  now  the  severest  punishment 
which  can  be  awarded  to  this  crime)  or  for  a  term  of  years,  or  imprisonment  for  a  term 
of  years,  according  to  the  nature  of  the  forgery, — and  for  all  these  penal  servitude  may 
now  be  substituted. — Stewart. 

•*  See  a  complete  collection  of  the  acts  of  parliament  relating  to  the  crime  of  forgery 

(too  numerous  even  to  abstract  here)  in  Collyer's  Crim.  Stat.  142,  et  9eq.,  with  the  notes 

thereon. — Chitty. 
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effected  hv  amendment,  disability,  or  example.  But  the  caation  which  we 
speak  of  at  present  is  such  as  is  intended  merelj  for  prevention,  without  any 
crime  actually  committed  by  the  party,  bat  arising  only  from  a  probable  sna- 
picion  that  some  crime  is  intended  or  likely  to  happen ;  and  consequently  it  is 
not  meant  as  any  degree  of  punishment,  unless  perhiq>s  for  a  man's  imprudence 
in  living  Just  ground  of  apprehension. 

By  the  Saxon  constitution,  these  sureties  were  always  at  hand,  by  means  of 
king  Alj&*ed's  wise  institution  of  decennaries  or  frank  pledges,  wherein,  as  baa 
more  than  once  been  ob8erved,(c)  the  whole  neighbourhood  or  tithing  of  free* 
men  were  mutually  pledges  for  each  other's  good  behaviour.  But  tiiis  great 
and  general  security  being  now  fallen  into  disuse  and  neglected,  there  hath 
succeeded  to  it  the  method  of  making  suspected  persons  nnd  particular  and 
special  securities  for  their  future  conduct;  6f  which  we  find  mention  in  the 
laws  of  king  Edward  the  Confes8or,(ei)  "  tradat  fidejussores  de  pace  et  UgalUaie 
tuenda**^  Let  us  therefore  consider,  first,  what  this  security  is  \  next,  who  may 
take  or  demand  it ;  and,  lastly,  how  it  may  be  discharged. 

1.  This  security  consists  in  being  bound,  with  one  or  more  securities,  in  a  re- 
cognizance or  obligation  to  the  kmg,  entered  on  record,  and  taken  in  some 
court  or  by  some  iudicial  oflScer;  whereby  the  parties  acknowledge  themselves 
to  be  indebted  to  tne  crown  in  the  sum  requirea,  (for  instance,  lOOi.,)  with  oon- 
♦2531     ^^^^^^  ^^  ^®  v^i^  ^^d  ^^  xiom  effect  if  the  *party  shall  appear  in  coa.-t 

^  on  such  a  day,  and  in  the  mean  time  shall  keep  the  peace,^  either  gene- 
rally towards  the  king  and  all  his  liege  people,  or  particularly,  also,  with  re^rd 
to  the  person  who  craves  the  security.  Or,  if  it  be  for  the  good  behaviour, 
then  on  condition  that  he  shall  demean  and  behave  himself  weU,  (or  be  of  good 
behaviour,)  either  generally  or  specially,  for  the  time  therein  limited,  as  for  one 
or  more  years,  or  for  life.  This  recognizance,  if  taken  by  a  justice  of  the 
peace,  must  be  certified  to  the  next  sessions,'  in  pursuance  of  the  statute  8  Hen. 
Vll.  c.  1 ;  and  if  the  condition  of  such  recognizance  be  broken  by  any  breach 
of  the  peace  in  the  one  case,  or  any  misbehaviour  in  the  other,  the  recognizance 
becomes  forfeited  or  absolute ;  and  being  estreated  or  extracted  (taken  out  from 
among  the  other  records)  and  sent  up  to  the  exchequer,  the  party  and  his 
sureties,  having  now  become  the  king's  absolute  debtors,  are  sued  for  the  seve- 
ral sums  in  which  they  are  respectively  bound. 

2.  Any  justices  of  the  peace,  by  virtue  of  their  commission,  or  those  who  are 
ex  officio  conservators  of  the  peace,  as  was  mentioned  in  a  former  volume,(«)* 
may  demand  such  security  according  to  their  own  discretion ;  or  it  may  be 

f ran  ted  at  the  request  of  any  subject,  upon  due  cause  shown,  provided  such 
emandant  be  under  the  king's  protection ;  for  which  reason  it  has  been  for- 
merly doubted  whether  Jews,  pagans,  or  persons  convicted  of  a  proemunire  were 
entitled  thereto.(/)  Or,  if  the  justice  is  averse  to  act,  it  may  be  granted  by  a 
mandatory  writ,  called  a  supplicavitf  issuing  out  of  the  court  of  king's  bench  or 
chancery ;  which  will  compel  the  justice  to  act  as  a  ministerial  and  not  as  a 
judicial  officer ;  and  he  must  make  a  return  to  such  writ,  specifying  his  com- 
pliance, under  his  hand  and  seal.(^)  But  this  writ  is  seldom  used;  for,  when 
application  is  made  to  the  superior  courts,  they  usually  take  the  recognizancea 
there,  under  the  directions  of  the  statute  21  Jac.  I.  e.  8.    And,  indeed,  a  peer 
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See  book  L  p.  114.  £0 1  HAwk.  P.  C.  136^^ 


Cap.  18.  (#)r.N.B.80.    2P.WmB.20S. 

(•)  See  book  L  p.  860. 

'  It  is  now  settled  that  a  justice  of  the  peace  is  authorised  to  require  suretv  to  keep 
the  peace  for  a  limited  time, — as  two  years, — according  to  his  discretion,  ana  that  he 
need  not  bind  the  party  over  to  the  next  sessions  only,  (2  B.  A  A.  278 ;)  but  if  a  recog- 
nizance to  appear  at  the  sessions  be  taken,  and  an  order  of  court  for  nndins  sureties 
applied  for,  articles  of  the  peace  must  be  exhibited.  5  Bum,  J.,  24th  ed.  304.  1  T.  R. 
696.— Chittt. 

'  But,  by  1  ft  2  Ph.  and  M.  c.  13,  in  cases  of  felony  the  recognisances  are  to  be  certified 
to  the  genera]  gaol-delivery. — Chittt. 

'A  secretary  of  state  or  privy-counsellor  cannot  bind  to  keep  the  peace  or  good 
behaviour.    11  St.  Tr.  SIT.—CJhittt. 
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or  peeress  cannot  be  bound  over  in  any  other  place  than  the  courts  of  r»254 
^king's  bench  or  chancery  ;*  thoagli  a  justice  of  the  peace  has  a  power  ^ 
to  require  sureties  of  any  other  person,  being  compos  mentis  and  under  the  de 
ffree  of  nobility,  whether  he  be  a  fellow-justice  or  other  magistrate,  or  whethei 
he  be  merely  a  private  man-CA*)  Wives  may  demand  it  against  their  husbands ; 
or  husbands,  if  necessary,  against  their  wive8.(i)  But  feme-coverts  and  infants 
under  age  ought  to  find  security  by  their  friends  only,  and  not  to  be  bound 
themselves;  for  they  are  incapable  of  ensa^ng  themselves  to  answer  any  debt; 
which,  as  we  observed^  is  the  nature  of  these  recognizances  or  acknowledg 
ments. 

8.  A  recognizance  may  be  discharged  either  by  the  demise  of  the  king,  to 
whom  the  recognizance  is  made  -,  or  by  the  death  of  the  principal  party  bound 
thereby,  if  not  before  forfeited ;  or  by  order  of  the  court  to  which  such  recog- 
nizance is  certified  by  the  justices,  (as  the  quarter  sessions,  assizes,  or  king^ 
bench,)  if  they  see  sufficient  cause;  or  in  case  he  at  whose  request  it  was 
granted,  if  granted  upon  a  private  account,  will  release  it^  or  does  not  make  hits 
appearance  to  pray  that  it  may  be  continued.(A:) 

Thus  far  what  has  been  said  is  applicable  to  both  species  of  recognizanceis, 
for  the  peace,  and  for  the  good  behaviour:  de  pace,  et  legalitate,  tuenda,  as  ex- 
pressed in  the  laws  of  king  Edward.  But  as  these  two  species  of  securities  are 
m  some  respects  different,  especially  as  to  the  cause  of  granting  or  the  means 
of  forfeiting  them,  I  shall  now  consider  them  separately ;  and  first,  shall  show 
for  what  cause  such  a  recognizance,  with  sureties  for  the  peace^  is  grantable ; 
an4  then,  how  it  may  be  forfeited. 

1.  Any  justice  of  the  peace  may,  ex  officio,  bind  all  those  to  keep  the  peace 
who  in  his  presence  make  any  affhi.y,  or  threaten  to  kill  or  beat  another,  or 
contend  together  with  hot  and  angry  words,  or  go  about  with  unusual  weapons 
*or  attendance,  to  the  terror  of  the  people;  and  all  such  as  he  knows  r*255 
to  be  common  barretors ;  and  such  as  are  brought  before  him  by  the  *- 
constable  for  a  breach  of  peace  in  his  presence ;  and  all  such  persons  as,  having 
been  before  bound  to  the  peace,  have  broken  it  and  forfeit0d  their  recogni- 
£ances.(0  Also,  wherever  any  private  man  hath  just  cause  to  fear  that  another 
will  burn  his  house,  or  do  him  a  corporal  injury  by  killing,  imprisoning,  or 
beating  him,  or  that  he  will  procure  others  so  to  do,  he  may  demand  surety 
of  the  peace  against  such  person:  and  every  justice  of  the  peace  is  bound  to 
grant  it,  if  he  who  demands  it  will  make  oath  that  he  is  actually  under  fear  of 
aeath  or  bodily  harm,  and  will  show  that  he  has  just  cause  to  be  so  by  reason 
of  the  other's  menaces,  attempts,  or  having  lain  in  wait  for  him,  and  will  also 
father  swear  that  he  does  not  require  such  surety  out  of  malice,  or  for  mere 
vexation.(m/    This  is  called  swearing  the  peace  against  another:  and  if  the 

Earty  does  not  find  such  sureties  as  the  justice  in  his  discretion  shall  require, 
e  may  immediately  be  committed  till  he  does.(n) 

2.  oQch  recognizance  for  keeping  the  peace,  when  given,  may  be  forfeited  by 

(*)  1  Hawk.  p.  a  187.  (<)  n>id.  126. 

(<)  Strs.  1207.  (*)  Ibid.  127. 

(*}  1  Hawk.  P.  a  1».  (»)  Ibid.  128. 

*  A  peereas  may  demand  surety  of  the  peace  against  her  husband.  Fost.  359.  2  Btrtk 
1202.    13  East,  171.    N.  Gas.  temp.  Hard.  74.    1  Burr.  631,  703.    1  T.  R.  696.— Chittf. 

*  The  surety  of  the  peace  will  not  be  granted  but  where  there  is  a  fear  of  some  present 
or  future  danger,  and  not  merely  for  a  battery  or  trespass,  or  for  any  breach  of  the  peace 
that  is  past.    Dalt.  c.  11. 

The  articles  to  entitle  a  party  to  have  sureties  of  the  peace  must  be  verified  by  the  oodh 
of  the  exhibitant.  1  Stra.  527.  12  Mod.  243.  The  truth  of  the  allegations  therein 
cannot  be  controverted  by  the  defendant;  and,  if  no  objections  arise  to  the  articles 
exhibited,  the  court  or  jUstioe  will  order  securities  to  be  taken  immediately.  2  Stra. 
1202.  13  East,  171,  n.  If  the  articles  manifestly  appear  to  contain  peijuiy,  the  court 
will  refuse  the  application  and  even  commit  the  exhibitant.  2  Burr.  806.  3  Burr.  1922. 
The  articles  will  not  be  received  if  the  parties  live  at  a  distance  in  the  county,  unless 
they  have  previously  made  application  to  a  justice  in  the  neighbourhood,  (2  Burr.  780;) 
unless  the  defendant  be  very  old,  &c.  2  Stra.  835.  2  Burr.  1039.  1  Bla.  Hep.  233,  S.  0 
-Chittt. 
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any  ai^tnal  violence,  or  even  an  assault  or  menace  to  the  person  of  him  who 
demanded  it,  if  it  he  a  special  recognisance ;  or  if  the  recognizance  be  general^ 
by  any  unlawful  action,  whatsoever,  that  either  is  or  tends  to  a  broach  of  the 
peace ;  or,  more  particularly,  by  any  one  of  the  many  species  of  offence  which 
were  mentioned  as  crimes  against  the  public  peace  in  tne  eleventh  chapter  of 
this  book ;  or  by  any  private  violence  committed  against  any  of  his  majesty's 
subjects.  But  a  bare  trespass  upon  the  lands  or  goods  of  another,  which  is  a 
^ound  for  a  civil  action,  unless  accompanied  with  a  wilful  breach  of  the  peace, 
18  no  forfeiture  of  the  recoKuizanceYo)  Neither  are  mere  reproachful  words, 
aa  calling  a  man  knave  or  liar,  any  oreach  of  the  peace  so  as  to  forfeit  one's 
4,2551  ^^^^8^^^^^^^}  (being  ^looked  upon  to  be  merely  the  effect  of  un- 
^  meaning  heat  and  passion,)  unless  they  amount  to  a  challenge  to 
fight.(i>) 

The  other  species  of  recognizance  with  sureties  is  for  the  good  abearance  or 
good  behaviour.  This  includes  security  for  the  peace,  and  somewhat  more :  we 
will  therefore  examine  it  in  the  same  manner  as  the  other. 

1.  First,  then,  the  justices  are  empowered,  bv  the  statute  34  Edw.  III.  c.  1, 
to  bind  over  to  the  good  behaviour  towards  tne  king  and  his  people  all  them 
that  be  not  of  good  fame,  wherever  they  be  found }  to  the  intent  that  the  people 
be  not  troubled  nor  endamaged,  nor  the  peace  diminished,  nor  merchants  and 
others,  passing  by  the  highways  of  the  realm,  be  disturbed  nor  put  in  the  peril 
which  may  happen  by  such  offenders.  Under  the  general  words  of  this  ex* 
pression,  t/iat  be  not  of  good  fame,  it  is  holden  that  a  man  may  be  bound  to  his 
good  behaviour  for  causes  of  scandal,  contra  bonos  mores,  as  well  as  contra 
pacem  ;  as,  for  haunting  bawdy-houses  with  women  of  bad  fame,  or  for  keeping 
such  women  in  his  own  house ;  or  for  words  tending  to  scandalize  the  govern- 
ment, or  in  abuse  of  the  officers  of  justice,  especially  in  the  execution  of  their 
office.  Thus  also  a  justice  may  bind  over  all  night-walkers;  eaves-droppers; 
such  as  keep  suspicious  company,  or  are  reported  to  be  pilferers  or  roobers ; 
such  as  sleep  in  the  day  and  wake  in  the  night ;  common  drunkards ;  whore* 
masters;  the  putative  fathers  of  bastards;  cheats;  idle  vagabonds;  and  other 
persons  whose  misbehaviour  may  reasonably  bring  them  within  the  general 
words  of  the  statutes  as  persons  not  of  good  fame :  an  expression,  it  must  be 
owned,  of  so  great  a  latitude  as  to  leave  much  to  be  determined  by  the  discre- 
tion of  the  magistrate  himself.  But  if  he  commits  a  man  for  want  of  sureties, 
he  must  express  the  cause  thereof  with  convenient  certainty,  and  take  care 
that  such  cause  be  a  good  one.(Q) 

*2fi7 1  *^'  "^  recognizance  tor  the  good  behaviour  may  be  forfeited  by  all  th« 
-I  same  means  as  one  for  the  security  of  the  peace  may  be ;  and  also  by 
some  others.  As,  by  goin^  armed  with  unusual  attendance,  to  the  terror  of  the 
people ;  by  speaking  words  tending  to  sedition ;  or  by  committing  any  of  those 
acts  of  misbenaviour  which  the  recognizance  was  intended  to  prevent.  But  not 
by  barely  giving  fresh  cause  of  suspicion  of  that  which  perhaps  may  never 
actually  happen  :(r)  for  though  it  is  just  to  compel  suspected  persons  to  give 
security  to  the  public  against  misbehaviour  that  is  apprehended ;  yet  it  would 
be  hard,  upon  such  suspicion,  without  the  proof  of  any  actual  crime,  to  punish 
themf'  by  albrfeiture  of  their  recognizance.* 

*  (•)  1  Hawk.  P.  C.  181.  (t)  Ibid.  US. 

(j»)  Ibid.  130.  (r)  Ibid.  isa. 

^  *  Another  mode  of  preventing  offences  has  been  much  more  recently  adopted ;  it  is  th# 
reflation  and  improvement  of  prisons,  which  has  been  of  late  a  fertile  source  of  legis- 
lation. The  former  acts  for  this  purpose  were  consolidated  and  amended  by  stat.  4  Geo. 
IV  c.  64,  amended  by  stat.  5  Geo.  Iv.  c.  85.  Tho/Other  acts  on  this  sul^'ect  are  stat.  5 
A  6  W.  IV.  c.  38,  (by  which  inspectors  of  prisons  are  appointed,)  and  6  &  7  W.  IV.  e 
105,  amended  by  stat.  2  A  3  Vict.  c.  56,  by  which  ^he  justices  are  authorized  to  make 
rules  for  the  classification  and  separation  of  prisofters,  which  are  to  be  submitted  to  a 
•ecrelary  of  state,  who  is  to  certify  their  fitness. — Svewabt. 
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CHAPTER  XIX. 
OF  COURTS  OF  A  CRIMINAL  JURISDICTION. 

*Th£  sixth,  and  last,  object  of  our  inquiries  will  be  the  method  of  r^r-nea 
inflicting  those  punishments  which  the  law  has  annexed  to  particular  of-  I- 
fences;  and  which  I  have  constantly  subjoined  to  the  description  of  the  crime 
itself.  In  the  discussion  of  which  I  shall  pursue  much  the  same  general 
method  that  I  followed  in  the  preceding  book  with  regard  to  the  redress  of 
civil  injuries :  by,  first,  pointing  out  the  several  courts  of  criminal  jurisdictitm, 
wherein  offenders  may  be  prosecuted  to  punishment ;  and  by,  secondly,  de- 
ducing down  in  their  natural  order,  and  explaining,  the  several  proceedings 
therein. 

First,  then,  in  reckoning  up  the  several  courts  of  criminal  jurisdiction,  I  shall, 
as  in  the  former  case,  begin  with  an  account  of  such  as  are  of  a  public  and 
general  jurisdiction  throughout  the  whole  realm,  and  afterwards  proceed  to 
such  as  are  only  of  a  private  and  special  jurisdiction,  and  confined  to  some  par- 
ticular parts  of  the  kingdom. 

I.  In  our  inquiries  into  the  criminal  courts  of  public  and  ^^n^raZ  Jurisdiction 
I  must  in  one  respect  pursue  a  different  order  from  that  in  which  I  considered 
the  civil  tribunals.  For  there,  as  the  several  courts  had  a  gradual  subordina- 
tion to  each  other,  the  superior  correcting  and  reforming  the  errors  of  the  in- 
ferior, I  thought  it  best  to  begin  with  the  lowest,  and  so  ascend  gradually  to 
the  courts  of  appeal,  or  those  of  *the  most  extensive  powers.  But  as  it  r^pj^ 
is  contrary  to  the  genius  and  spirit  of  the  law  of  England  to  suffer  any  ^ 
man  to  be  tried  twice  for  the  same  offence  in  a  criminal  way,  especially  if  ac- 
quitted upon  the  first  trial,  therefore  these  criminal  courts  may  be  said  to  bo 
all  independent  of  each  other,  at  least  so  far  as  that  the  sentence  of  the  lowest 
of  them  can  never  be  controlled  or  reversed  by  the  highest  jurisdiction  in  the 
kingdom,  unless  for  error  in  matter  of  law  apparent  upon  the  face  of  the 
record;  though  sometimes  causes  may  be  removed  from  one  to  the  other  before 
trial.  And  therefore,  as  in  these  courts  of  criminal  cognizance  there  is  not  the 
same  chain  and  dependence  as  in  the  others,  I  shall  rank  them  according  to 
their  dignitjr,  and  begin  with  the  highest  of  all ;  viz., — 
'  1.  The  high  court  of  parliament,  which  is  the  supreme  court  in  the  kingdpin^ 
not  only  for  the  making  but  also  for  the  execution  of  laws,  by  the  trial  of  gSat 
and  enormous  offenders,  whether  lords  or  commoners,  in  the  method  of  parlia- 
mentary impeachment.  As  for  acts  of  parliament  to  attaint  particular  persons 
of  treason  or  felony,  or  to  inflict  pains  and  penalties  bevond  or  contrary  to  the 
common  law,  to  serve  a  special  purpose,  I  speak  not  of  them,  being  to  all  intents 
and  purposes  new  laws,  made  pro  re  nata,  and  by  no  means  an  execution  of  such 
as  are  already  in  being.  But  an  impeachment  before  the  lords  by  the  comm&na 
of  Great  Britain,  in  parliament,  is  a  prosecution  of  the  already  known  and  esta- 
blished law,  and  has  been  frequently  put  in  practice ;  being  a  presentment  to 
the  most  high  and  supreme  court  of  criminal  jurisdiction  by  the  most  solemn 
grand  inquest  of  the  whole  kingdom.(a')  A  commoner  cannot,  however,  be 
mipeached  before  the  lords  for  any  capital  offence,  but  only  for  high  misde* 
meanour8.(6)*  A  peer  may  be  impeached  for  any  *crime :  and  they  r^oftfl 
usually  (in  case  of  an  impeachment  of  a  peer  for  treason)  address  the    *- 

(9)  1  Hal.  P.  C 150.  the  same  parliAmeait.  they  were  prevailed  upon,  in  reapaol 

(*)  When  (in  i  Edw.  III.)  the  king  demanded  the  earla,  of  the  notoriety  and  heinonsneM  of  his  Crimea,  to  receive 

tMuonn,  and  peen  to  give  Jud^nnent  figninst  Simon  de  Bere-  the  chitrge  and  to  give  Judgment  againBt  him,  the  following 

lltrd,  woo  bad  been  a  Botorlona  aoeompllee  In  the  treaeona  protest  and  proviso  waa  entered  in  the  partiament-roU :— 

«r  Roger,  earl  of  Mortimer,  they  came  bpfare  the  king  in  **  And  it  is  assented  and  accorded  by  onr  lord  the  kif  g,  and 

pailiament,  and  said  all,  with  one  voice,  that  the  ei^  Simon  all  the  groat  mei^  in  full  parliament,  that  albeit  the  peon^ 

was  not  their  jw«r,  and  therefore  they  were  not  Ibund  to  as  judges  of  the  parliament^  have  taken  upon  them,  in  tha 

jodga  him  as  a  peer  of  the  land.    And  when  afterwards,  in  presence  of  our  lord  the  king,  to  make  and  render  the  said 

^  For  misdemeanours,  as  libels,  ripts,  &o,,  peers  are  to  be  tried,  like  commoners,  by  ^ 
]nry ;  for,  "  at  the  common  law,  in  these  foi^  cases  only,  a  peer  shall  be  tried  by  )m 

^1^ 
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crown  ti »  appoint  a  lord  high  steward  for  the  greater  dignity  and  regularity  of 
their  proceedings,  which  high  steward  was  formerly  elected  by  the  peers  them- 
selves, though  he  was  generally  commissioned  by  the  king  ;(c)  but  it  nath  of  late 
years  been  strenuously  maintained((f)  that  the  appointment  of  a  high  steward 
m  such  cases  is  not  indispensably  necessary,  but  that  the  house  may  proceed 
without  one.  The  articles  of  impeachment  are  a  kind  of  bills  of  indictment 
found  by  the  house  of  commons,  and  afterwards  tried  by  the  lords,  who  are,  m 
cases  of  misdemeanours,  considered  not  only  as  their  own  peers,  but  as  the  peera 
of  the  whole  nation.  This  is  a  custom  derived  to  us  from  the  constitution  of  the 
antient  Germans,  who,  in  their  great  councils,  sometimes  tried  capital  accusa- 
tions relating  to  the  public :  "  licet  apud  consUium  accusare  quoque,  et  diserimen 
capitis  intendere." (e'\  And  it  has  a  peculiar  propriety  in  the  English  constitution, 
which  has  much  improved  upon  the  antient  model  imported  hither  from  the 
oontinent.  For,  though  in  general  the  union  of  the  legislative  and  judicial 
powers  ought  to  be  more  carefully  avoided, (/)  yet  it  may  happen  that  a  subject 
intrusted  with  the  administration  of  public  affairs  may  infringe  the  rights  of  the 
*2611  P^^P^®>  ^^^  ^^  gnilty  of  such  crimes  as  the  ordinary  magistrate  either 
■'  *dare8  not  or  cannot  punish.  Of  these  the  representatives  of  the  people 
or  house  of  commons  cannot  properly  judgCy  because  their  constituents  are  the 
parties  injured,  and  can  therefore  only  impeach.  But  before  what  court  shall 
this  impeachment  be  tried  ?  Not  before  the  ordinary  tribunals,  which  would 
naturally  be  swayed  by  the  authority  of  so  powerful  an  accuser.  Reason,  there- 
fore, will  suggest  that  this  branch  of  the  legislature,  which  represents  the  people, 
must  bring  its  charge  before  the  other  branch,  which  consists  of  the  nobihty, 
who  have  neither  the  same  interests  nor  the  same  passions  as  popular  aasem- 
blies.(^)  This  is  a  vast  superiority  which  the  constitution  of  this  island  enjoys 
over  those  of  the  Grecian  or  Boman  republics,  where  the  people  were  at  the 

Jwdpnent,  yet  the  peera  wbo  now  are,  or  nhall  be  in  time  IIT.  n.  2  sod  e.    2  Brad.  Hist  100.    Selden,  Jndie.  In  PtoL 

tooome,  be  not  bound  or  charged  to  render  Judgment  upon  ch.  1. 

rthers  than  peera;  nor  that  the  peera  of  the  land  have  power  (•)  1  Hnl.  P.  C.  850. 

io  do  this,  but  thereof  ongbt  erer  to  be  discharged  and  ae-  {*)  Lords'  Jonr.  May  IS,  18T9.   CoK.  Joor.  May  Uf  l^TOL 


quitted ;  and  that  the  aforeaaid  Jndirment  now  rendered  be  Foster.  142,  Ac 

not  drawn  to  example  or  ooofluquonce  in  time  to  come,  (•)  Tacit,  dt  Mar.  Gem^  1 

whereby  the  mkl  peers  may  be  charged  hereafter  to  Jndge  (/)  See  book  li.  page  269. 

others  tlian  thetr  peers,  contrary  to  the  laws  of  the  land,  if  (#;  Blontesq.  8p.  Ia  xu  d. 
the  like  case  happen,  which  Ood  forbid."   MU.  BxrL  i  Kdw. 


peers, — viz.,  in  treason,  felony,  misprision  of  treason,  and  misprbion  of  felony ;  and  the 
statute  law  which  gives  such  trial  hath  referenoe  unto  these  or  to  other  offences  made 
treason  or  felony.  His  trial  by  his  peers  shall  be  as  before ;  and  to  this  effect  are  all 
these  statutes,— viz.,  32  Hen.  VIII,  c.  4,  Rastall,  404,  pi.  10.  33  Hen.  VIII.  c.  12,  Rast^ 
415»  35  Hen.  VIII.  c.  2,  Rastall,  416 ;  and  in  all  these  express  mention  is  made  of  trial 
by  peers.  But  in  this  case  of  a  preemunire,  the  same  being  only  in  effect  but  a  contempt^ 
no  trial  shall  be  here  in  this  of  a  peer  by  his  peers."  Per  Fleming,  C.  J.,  assented  to  by 
the  whole  court,  in  Rex  vs.  Lord  Vaux,  1  Bulstr.  197.— Shitty. 

But,  according  to  the  last  resolution  of  the  house  of  lords,  a  commoner  may  be  im- 
peached for  a  capital  offence.  On  the  26th  of  March,  1680,  Edward  Fitzharris,  a  com- 
moner, was  impeached  by  the  commons  of  high  treason ;  upon  which  the  attorney- 
ffeneral  acquainted  the  peers  that  he  had  an  order  from  the  king  to  prosecute  Fitzharris 
by  indictment;  and  a  question  thereupon  was  put  whether  he  should  be  proceeded 
against  according  to  the  course  of  the  common  law,  or  by  way  of  impeachment,  and  it 
was  resolved  against  proceeding  in  the  impeachment.  13  Lords'  Jour.  p.  755.  fltx- 
harris  was  afterwards  prosecuted  by  indictment,  and  he  pleaded  in  abatement  that  there 
was  an  impeachment  pending  against  him  for  the  same  offence ;  but  this  plea  was  over 
ruled,  and  he  was  convicted  and  executed.  But  on  the  26th  of  June,  1689,  Sir  Adam 
Blair  and  four  other  commoners  were  impeached  for  high  treason,  in  having  published 
a  proclamation  of  James  the  Second.  On  the  2d  of  tfuly  a  long  report  of  precedents 
was  produced,  and  a  question  was  put  to  the  judges  whether  the  record  4  £dw.  III.  No. 
6  was  a  statute.  They  answered,  as  it  appeared  to  them  by  the  copy,  they  believed  it  to 
be  a  statute,  but  if  they  saw  the  roll  itself  they  could  be  more  positive.  It  was  then 
moved  to  ask  the  judges — ^but  the  motion  was  negatived— whether  by  this  record  the 
lords  were  barred  from  trying  a  commoner  for  a  cs||>ital  crime  upon  an  impeachment  of 
the  commons ;  and  they  immediately  resolved  to  proceed  in  this  impeachment,  notwith* 
standing  the  parties  were  commoners  and  charged  with  hijzh  treason.  14  Lords'  Jour, 
p.  260.  But  the  impeachment  was  not  prosec  .ted  with  e&ct,  on  account  of  an  intei^ 
▼ening  di8M>lution  of  parliament. — Christian. 
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same  time  both  judges  and  accusers.  It  is  proper  that  the  nobility  should  judge, 
to  insure  justice  to  the  accused^  as  it  is  proper  that  the  people  should  accuse,  to 
insure  justice  to  the  commonwealth.  And  therefore,  among  other  extraordinary 
circumstances  attending  the  authority  of  this  court,  there  is  one  of  a  very  singular 
nature,  which  was  insisted  on  by  the  house  of  commons  in  the  case  of  the  eitrl 
of  Danby,  in  the  reign  of  Charles  II.;(A)  and  it  is  now  enacted,  by  statute  12  & 
13  W.  III.  c.  2,  that  no  pardon  under  the  great  seai  shall  be  pleadable,  to  an 
impeachment  by  the  commons  of  Great  Bntain  in  parliament.(2) 

2.  The  court  of  the  lord  high  Reward  of  Great  Britain(/:)  is  a  court  instituted 
for  the  trial  of  peers  indicted  for  treason  or  felony,  or  for  misprision  of  either.(0 
The  office  of  this  great  magistrate  is  very  antient,  and  was  formerly  hereditary, 
or  at  least  held  for  life,  or  dum  bene  se  gesserit:  but  now  it  is  usually,  and  hath 
been  for  many  centuries  pa8t,(m)  granted  pro  hac  vice  only;  and  it  hath  been  the 
constant  practice  (and  therefore  seems  now  to  have  become  necessary)  to  grant 
*it  to  a  lord  of  parliament,  else  he  is  incapable  to  try  such  delinquent  ri^oao 
peer.(n)  When  such  an  indictment  is  therefore  found  by  a  gitind  jury  ^ 
of  freenolders  in  the  king's  bench,  or  at  the  assizes  before  the  justices  of  oyer 
and  terminer y  it  is  to  be  removed  by  a  writ  of  certiorari  into  the  court  of  the  lord 
high  steward,  which  only  has  power  to  determine  it.  A  peer  may  plead  a  pardon 
before  the  court  of  king's  bench,  and  the  judges  have  power  to  allow  it,  in  order 
to  prevent  the  trouble  of  appointing  a  high  steward  merely  for  the  purpose  of 
receiving  such  plea.  But  he  may  not  plead  in  that  inferior  court  any  other 
plea,  as  guilty  or  not  guilty  of  the  indictment,  but  only  in  this  court ;  because, 
m  consequence  of  such  plea,  it  is  possible  that  judgment  of  death  might  be 
awarded  against  him.  The  king,  therefore,  in  case  a  peer  be  indicted  for  treason, 
felony,  or  misprision,  creates  a  lord  high  steward  pro  hac  vice,  by  commission 
under  the  great  seal,  which  recites  the  indictment  so  found,  ^nd  gives  his  grace 
power  to  receive  and  try  it  secundum  legem  et  consuetudinem  Anglioe,  Then,  when 
the  indictment  is  regularly  removed  by  writ  of  certiorari,  commanding  the  inferior 
court  to  certify  it  up  to  him,  the  lord  high  steward  directs  a  precept  to  a  serjeant- 
at-arms  to  summon  the  lords  to  attend  and  try  the  indictee!  peer.  This  precept 
was  formerly  issued  to  summon  only  eighteen  or  twenty,  selected  from  the  body 
of  the  peers :  then  the  number  came  to  he  indefinite,  and  the  custom  was  for  the 
lord  high  steward  to  summon  as  many  as  he  thought  proper,  (but  of  late  years 
not  less  than  twenty-three,)(o)  and  that  those  lords  only  should  sit  upon  the 
trial;*  which  threw  a  monstrous  weight  of  power  into  the  hands  of  the  crown 
and  this  its  great  officer  of  selecting  only  such  peers  as  the  then  predominant 
party  should  most  approve  of  And  accordingly,  when  the  earl  of  Clarendon 
fell  into  disgrace  witn  Charles  II.,  *there  was  a  design  formed  to  pro-  r^ofift 
rogue  the  parliament,  in  order  to  try  him  by  a  select  number  of  peers,  *■ 
it  being  doubted  whether  the  whole  house  could  be  induced  to  fall  in  with  the 
views  of  the  court.(^)  But  now,  by  statute  7  W.  III.  c.  3,  upon  all  trials  of 
peers  for  treason  or  misprision,  all  the  peers  who  have  a  right  to  sit  and  vote 
m  parliament  shall  be  summoned  at  least  twenty  days  before  such  trial  to  appear 
and  vote  therein ;  and  every  lord  appearing  shall  vote  in  the  trial  of  such  peer, 
first  taking  the  oaths  of  allegiance  and  supremacy  and  subscribing  the  declara- 
tion against  popery. 

During  the  session  of  parliament  the  trial  of  an  indicted  peer  is  not  properly 
in  the  court  of  the  lord  high  steward,  but  before  the  court  last  mentioned,— of 
our  lord  the  king  in  parliament. (jj)    It  is  true,  a  lord  high  steward  is  always 

(*)  Com.  Jour.  Maj  6, 1079.  «t  gaoe  aelgnear  cTexfre  U  grand  ime$chal  ^AngMem: 

(<>  Sm  ch.  81.  qid  dtU  foBirt  un  prtoqpi  pur  faxrt  tenir  xx.  Migneiixv,  on 

'*:4]iut.68.   2  Hawk.  P.O.  6,  42L   2  Jon.  54.  xviU^kc   Year-book,  la  Hen.  VIII.  11.    See  Sttraiuit  P.  a 


Bnlstr  198.  162.   8  Inst.  28.   4  Izut  69.    2  Hawk.  P.  C  6.    Barr.  2^4 

,  Pryn.  on  4  Inst,  40.  (•)  Kalynge,  66. 

{•)  Quand  ttn  teignaar  de  paiiement  terra  arrtin  dt  (J»)Oftrte's  LUeofOnnooda^ToLlL 

irwuon ou  fetonyf  2e roy par aet  kUres patmU /eraungrand  (f)  Fost.  141. 

'  The  decision  is  by  a  msyority ;  but  a  majority  cannot  convict  unless  it  consists  of  twelvl^ 
or  more.    See  ante,  book  ill.  p.  376,  note. 

A  peer  cannot  have  the  benefit  of  a  challenge  like  a  commoner.    1  Harg.  St.  Trials 
198,  ass.— Chittt. 
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iippointed  in  that  case  to  regulate  and  add  weight  to  the  proceedings ;  but  hti 
is  rather  in  the  nature  of  a  speaker  pro  tempore  or  ihairman  of  the  court  than 
the  judge  of  it;  for  the  collective  body  of  the  pee/s  are  therein  the  judges  both 
of  law  and  fact^  and  the  high  steward  has  a  yoto  with  the  rest^  in  right  of  hi9 
peerage.  But  in  the  court  of  the  lord  high  steward,  which  is  held  in  the  recetis 
of  parliament,  he  is  the  sole  judge  of  matters  of  law,  as  the  lords  triors  are  in 
matters  of  fact;  and  as  they  may  not  interfere  ^ith  him  in  regulating  the  pro- 
ceedings of  the  court)  so  he  has  no  right  to  intermix  with  them  in  giving  any 
vote  upon  the  trial.(r)  Therefore,  upon  the  conviction  and  attainder  of  a  peer 
for  murder  in  full  parliament,  it  hath  been  holden  by  the  judges(^)  that  in  case 
the  day  appointed  in  the  judgment  for  ej^ecution  should  lapse  hefore  execution 
done,  a  new  time  of  execution  may  be  appointed  by  either  the  high  court  of 
parliament  during  its  sitting,  though  no  high  steward  be  existing,  or  in  the 
recess  of  parliament  by  the  court  of  king's  bench,  the  record  being  removed 
into  that  court. 
*2641        *^^  ^^  ^^^^  ^  point  of  some  controversy  whether  the  bishojMs  have 

■*  now  a  right  to  sit  in  the  court  of  the  lord  high  steward  to  try  indicv 
ments  of  treason  and  misprision.  Some  incline  to  imagine  them  included  xmdev 
the  general  words  of  the  statute  of  king  William,  *^  all  peers  who  have  a  right 
to  sit  and  vote  in  parliament;"  but  the  expression  had  been  much  clearer  ii  it 
had  been  ''all  lords/'  and  not  ^*M  peers;**  for  though  bishops,  on  account  of  thQ 
baronies  annexed  to  their  bishoprics,  are  clearly  lords  of  parliament,  yet,  theii 
blood  not  being  ennobled,  they  are  not  universally  allowed  to  be  peers  with  the 
temporal  nobiuty :  and  perhaps  this  word  might  be  inserted  purposely  with  ^ 
view  to  exclude  them.  However,  there  is  no  instance  of  their  sitting  on  trials 
for  capital  offences,  even  upon  impeachments  or  indictments  in  full  parliament, 
much  less  in  the  court  we  are  now  treating  of;  for,  indeed,  they  usually  withr 
draw  voluntarily,  but  enter  a  protest  declaring  their  right  to  stay.  It  is  observ« 
able  that,  in  the  eleventh  chapter  of  the  constitutions  of  Clarendon,  made  ip 
parliament,  11  Hen.  II.;  they  are  expressly  excused,  rather  than  excluded,  from 
sitting  and  voting  in  trials  when  they  come  to  concern  life  or  limb :  ''  ^iscapi, 
siait  cceteri  barones,  debent  interesse  judiciis  cum  baronibuSy  quousque  perveniatur  ad 
diminutionem  memhrorum,  vel  ad  mortem;"  and  Becket's  quarrel  with  the  king 
hereupon  was  not  on  account  of  the  exception,  (which  was  agreeable  to  the 
canon  law,)  but  of  the  general  rule  that  compelled  the  bishops  to  attend  at  all. 
And  the  determination  of  the  house  of  lords  in  the  earl  of  Danby's  ca6e,(Q  which 
hath  ever  since  been  adhered  to,  is  consonant  to  these  constitutions :  ''  tlmt  the 
lords  spiritual  have  a  right  to  stay  and  sit  in  court  in  capital  cases  till  the  court 
proceeds  to  the  vote  of  guilty  or  not  guilty."  It  must  be  noted  that  this  resolu- 
tion extends  only  to  trials  in  full  parliarnent :  for  to  the  court  of  the  lord  high 
steward  (in  which  no  vote  can  be  given  but  merely  that  of  guilty  or  not  guilty) 
no  bishop,  as  such,  ever  was  or  could  be  summoned ;  and  though  the  statute  of 
*28f>  1       ^^^  William  ^regulates  the  proceedings  in  that  court  as  well  as  in  the 

J  court  of  parliament,  yet  it  never  intended  to  new-model  or  alter  its  consti- 
tution, and  consequently  does  not  give  the  lords  spiritual  any  right  in  cases  of 
blood  which  they  had  not  before.(u)  And  what  makes  their  exclusion  more 
reasonable  is,  that  they  have  no  right  to  be  tried  themselves  in  the  court  of  the 
I6rd  high  8teward,(u?)  and  therefore  surely  ought  not  to  be  judges  there.  For 
the  privilege  of  being  thus  tried  depends  upon  nobility  of  olood  rather  than  a 
seat  m  the  house,  as  appears  from  the  trial  of  popish  lords,  of  lords  under  age, 
and  (since  the  union)  of  the  Scots  nobility,  though  not  in  the  number  of  uie 
sixteen ;  and  from  the  trials  of  females,  such  as  the  queen  consort  or  dowager, 
and  of  all  peeresses  by  birth,  and  peeresses  by  marriage  also,  unless  they  have, 
when  dowagers,  disparaged  themselves  by  taking  a  commoner  to  their  second 
husband.' 

(*)  Stete  TriAli,  Tol  It.  914,  m  888.  (■*)  Fost  248. 

M  foflt.  139.  <•)  B|t>.  Al»r.  tit  TriaL,  1J2. 

(0  LonV  Jonr.  May  16, 1879. 

*  But  peereBses  by  marriage  cannot  be  said  to  be  ennobled  by  blood ;  for  after  the  deati 
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3.  The  court  of  king^s  b€nch,(x)  concerning  the  natare  of  which  we  partly 
inquired  in  the  preceding  book,(^)  was  (we  may  remember)  divided  into  a  crown 
Bide  and  a  plea  side.  And  on  the  crown  side  or  crown  office  it  takes  cognizance 
of  all  criminal  causes,  from  high  treason  down  to  the  most  trivial  misdemeanoui 
or  breach  of  the  peace.^  Into  this  court  also  indictments  from  all  inferior  courts 
may  be  removed  by  writ  of  certiorari,  and  tried  either  at  bar  or  at  nisi  prius  by 
a  Jury  of  the  county  out  of  which  the  indictment  is  brought.^  The  judges  of 
his  court  are  the  supreme  coroners  of  the  kingdom,  and  uie  court  itself  is  the 
piincipal  court  of  cripiinal  jurisdiction  (though  the  two  former  are  of  greater 
dignity)  known  to  the  laws  of  England.  For  which  reason,  by  the  coming  of 
the  court  of  king's  bench  into  any  county,  (as  it  was  removed  to  Oxford  on 
account  of  the  sickness  in  1665,)  all  former  commissioners  of  oyer  and  terminer 
and  general  gaol  delivery  are  at  once  absorbed  and  determined  ipso  facto; 
*in  the  same  manner  as,  by  the  old  Gothic  and  Saxon  constitutions,  r^oAB 
*^jure  veiusto  obtinuit,  quiev^isse  omnia  inferiora  jiuiicia,  dicente  jus  regeJ\zf    ^ 

Into  this  court  of  king's  bench  hath  reverted  all  that  was  good  and  salutary 
of  the  jurisdiction  of  the  court  of  starchamber,  camera  stellata,(ay  which  was  a 


;•)  4  Inflt  70.    2  Hal.  P.  C.  2.    2  HaWk.  P.  0.  e.  root,  nor  are  amy  said  to  haye  ramataied  there  so  late  u  tha 

V)  See  book  Hi.  page  41.  reign  of  qneeii  EUaabetli,)  it  may  be  allowable  to  propow 

(^  SUemhook,  f.  1,  c.  2.  another  ooigectuml  etymology,  aa  plaoMble  perhaps  as  any 


{^)  This  is  said  (Lamb.  ^rcA.  164)  to  hays  been  so  called  of  them.  It  la  well  known  that  before  the  bauishmant  oc 
eitnerfrom  the  Saxon  word  rceopan.  to  i^eer  or  goyem,--(>r  the  Jews  under  JSdward  I.  their  contracta  and  obligations 
from  its  ponishing  the  crimen  $tiUionatu$,  or  ooeenage,— or  were  denominated  in  onr  ancient  reoorda  gtarra  or  jtarrt* 
beeanse  tiiu  room  wherein  it  sat — the  old  couneil-chiuuber  from  a  oorraption  of  the  Hebrew  word  thatdrf  a  covenant, 
of  the  palace  of  Weatminster,  (Lamb.  148,)  which  is  now  Tovey's  Jngk  Judaic.  3*2.  Selden,  tit  of  Hon.  ii.  34.  Uxor. 
eonrerted  into  tiie  lo«tery-ofBoe,  and  tormB  tlie  eastern  aide  Braic.  i.  14.  These  staroPi  by  an  ordinance  of  Kicfaard  tha 
of  New  Palace-yard — was  full  at  windows,  or  (to  which  Sir  f  irsr,  proserred  by  Hoveden,  were  commanded  to  be  en- 
Edward  Coke  (4  Inst.  6(5)  accedes)  because  hapiy  the  roof  rolled  and  deposited  in  cheats  under  three  keys  in  certain 
thereof  was  at  the  first  gamisbod  with  gilded  start.  As  ail  places^— one  and  the  moat  considerable  of  which  was  in  the 
Iheae  are  merely  ooiOeciures,  (for  no  stars  are  now  in  the  kiitg's  exchequer  at  Westminster;  and  no  starr  was  allowed 

of  their  husbands  they  have  even  a  less  estate  in  their  nobility  than  bishops,  it  being 
only  durante  viduitaie.  See  the  editor's  conjecture  how  the  notion  was  originally  intro- 
duced that  bishops  were  not  entitled  to  a  trial  by  the  peers  in  parliament.  Book  i.  p. 
401,  note.  Since  that  note  was  written,  the  editor  has  been  happy  in  finding  what  he 
suggested  only  as  a  conjecture  drawn  from  general  principles  confirmed  by  the  more 
extensive  learning  of  the  late  Yinerian  professor,  Kr.  Wooddesson,  who  not  only  has 
adopted  the  same  opinion,  but  has  adduced  in  confirmation  of  it  several  instances  of 
bishops  who,  being  arraigned  before  a  jury,  demanded  the  privileges  of  the  church,  and 
disclaimed  the  authority  of  all  secular  jurisdictions.    2  Woodd.  585. — Christtan. 

*  Without  some  statute  for  that  purpose,  offences  committed  out  of  England  are  not 
cognizable  by  this  court.  1  £sp.  Rep.  62.  1  Sess.  Ca.  246.  If,  however,  any  part  of  an 
ofi^nce  be  completed  in  Middlesex,  though  the  rest  were  committed  abroad,  an  indict- 
ment lies  in  this  court,  or,  in  case  of  misdemeanour,  an  information,  if  the  offence  were 
oommitted  in  any  other  county.  1  £sp.  Rep.  63.  2  New  Rep.  91.  And  this  though  the 
defendant  himself  was  out  of  the  kingdom  at  the  time,  if  he  caused  the  offence  to  be 
committed  here ;  as  where  the  defendant  sent  over  a  libel  from  Ireland  to  be  published 
at  Westminster.  6  East,  589,  590.  Persons  in  his  miy'esty's  service  abroad  committing 
offences  there  may  be  prosecuted  in  the  King's  Bench  by  indictment  or  information, 
laying  the  venue  in  Middlesex.  42  Geo.  III.  c.  85,  s.  1.  8  East,  31.  So  offenc'es  com- 
mitted in  the  East  Indies  are  subject  to  this  jurisdiction.  24  Geo.  III.  sess.  2,  c.  25,  ss. 
64,  78,  81.  5  T.  R.  607.  So  if  high  treason  be  committed  out  of  the  kingdom,  it  can 
only  be  tried  in  the  court  of  King's  Bench,  or  under  a  special  commission.  32  Hen. 
VIII.  c.  23.  1  Leach,  157.  1  Hale,  1.  And  this  court  has  jurisdiction  by  information* 
over  offences  committed  in  Berwick.    2  Burr.  860. — Chittt. 

*  All  informations  filed  in  the  court  of  King's  Bench,  and  all  indictments  removed  there 
by  certiorari,  if  not  tried  at  the  bar  of  the  court,  (which  rarely  happens,)  must  be  tried  by 
writ  of  nisi  prius, — Christian. 

'  But,  by  the  25  Geo.  III.  c.  18,  it  is  enacted  that  the  session  of  oyer  and  terminer  and 
gaol-delivery  of  the  gaol  of  Newgate  for  the  county  of  Middlesex  shall  not  be  discon- 
tinued on  account  of  the  commencement  of  the  term,  and  the  sitting  of  the  court  of 
King's  Bench  at  Westminster,  but  may  be  continued  till  the  business  is  concluded.  And 
the  32  Geo.  III.  c.  48  was  passed  to  continue  in  like  manner  the  sessions  of  the  peace, 
and  of  oyer  and  terminer,  held  before  the  justices  of  the  peace  for  the  county  of  Middle^ 
sex. — Christian. 

*  In  one  of  the  statutes  of  the  University  of  Cambridge,  the  antiquity  of  which  is  not 
known,  the  word  starrum  is  twice  used  for  a  schedule  or  inventory.  The  statute  is 
eniltlbd  De  computaiione  procuraiorum ;  and  it  directs  that  injme  co^ipuft  ,^  starnim  jmt 
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court  of  very  antiont  origina],(fc)  but  new-modelled  by  statates  3  Hen.  VXI.  c.  1 
and  'Zl  Hen.  YIII.  e.  20,  consisting  of  divers  lords  spiritual  and  temporal  being 
privy  counsellors,  together  with  two  judges  of  the  courts  of  common  law,  with 
out  the  intervention  of  any  jury.    Their  jurisdiction  extended  legally  over  riots, 
*2671    P^ijury,  misbehaviour  of  sheriffs,  and  other  notorious  ^misdemeanours 

J  contrary  to  the  laws  of  the  land.  Yet  this  was  afterwards  (as  lord 
Clarendon  informs  us)(c)  stretched  ^'to  the  asserting  of  all  proclamations  and 
orders  of  state;  to  the  vindicating  of  illegal  commissions  and  grants  of  monopo- 
lies; holding  for  honourable  that  which  pleased  and  for  just  that  which  profited, 
and  becoming  both  a  court  of  law  to  determine  civil  rights  and  a  court  of  revenue 
to  enrich  the  treasury;  the  council-table  by  proclamations  enjoining  to  the 
people  that  which  was  not  enjoined  by  the  laws,  and  prohibiting  that  which 
was  not  prohibited;  and  the  star-chamber,  which  consisted  of  the  same  persons 
in  different  rooms,  censuring  the  breach  and  disobedience  to  those  proclamations 
by  very  great  fines,  imprisonments,  and  corporal  severities :  so  that  any  disre- 
spect to  any  acts  of  state  or  to  the  persons  of  statesmen  was  in  no  time  more 
penal,  and  the  foundations  of  right  never  more  in  danger  to  be  destroyed." 
For  which  reason  it  was  finally  abolished,  by  statute  16  Car.  I.  c.  10,  to  the 
general  joy  of  the  whole  nation.(d) 
♦2681        ^'  *^^®  court  of  chivalry, (e)  of  which  we  also  formerly  spoke(/)  as  a 

-'  military  court  or  court  of  honour,  when  held  before  the  earl  marshal 
only,  is  also  a  criminal  coart  when  held  before  the  lord  high  constable  of  England 
jointly  with  the  earl  marshal.  And  then  it  has  jurisdiction  over  pleas  of  life 
and  member,  arising  in  matters  of  arms  and  deeds  of  war,  as  well  out  of  the 
realm  as  within  it.  But  the  criminal  as  well  as  civil  part  of  its  authority  is 
fallen  into  entire  disuse,  there  having  been  no  permanent  high  constable  of 
England  (but  only  pro  hac  vice,  at  coronations  and  the  like)  since  the  attainder 
and  execution  of  Stafford  duke  of  Buckingham  in  the  thirteenth  year  of  Heniy 
YIII. ;  the  authority  and  charge,  both  in  war  and  peace,  being  deemed  too  ample 
for  a  subject :  so  ample,  that  when  the  chief  justice  Fineux  was  asked  by  king 
Henry  the  Eighth  how  far  they  extended,  he  declined  answering,  and  said  the 
decision  of  that  question  belonged  to  the  law  of  arms,  and  not  to  the  law  of 
Enffland.(^)  ^ 

5  The  high  court  of  admraltiJyQC)  held  before  the  lord  high  admiral  of  Eng- 
land or  his  deputy,  styled  the  judge  of  the  admiralty,  is  not  only  a  court  of  civil 
but  also  of  criminal  iurisdiction.  This  court  hath  cognizance  of  all  crimes  and 
offences  committed  either  upon  the  sea  or  on  the  coasts  out  of  the  body  or  extent 
of  any  English  county,  and,  by  statute  15  Ric.  II.  c.  3,  of  death  and  mayhem 
happening  in  great  ships  being  and  hovering  in  the  main  stream  of  great  rivers, 

to  bo  Talid  anlen  It  were  found  in  some  of  the  aatd  rwxMi-  (*)  The  Jnst  odlnm  Into  which  this  tribunl  had  ftllan 

torlei.    Memarcmd.  in  Seaoc  P.  6  Sdw.  I.  prefixed  to  Majr-  Umn  its  disw^otton  has  been  tiie  ooearion  that  few  n^ 

nard's  Tear-book  of  Edw.  11.  foL  8.   Madoz,  Hist.  Ezch.  en.  morials  have  reached  na  of  its  natore.  Jurisdiction,  and 

vii.  {{  4,  6,  A.     The  room  at  the  excheqa«r  where  the  chests  pnictioe,  except  soch  as  on  aooonnt  of  tbair  enonnoos  op- 

eontaining  these  Starrs  were  kept  was  inx^bably  called  tiM  pression  are  recorded  in  Ihe  histories  oS  the  times.    Then 

ttarr<hamber,  and,  wlien  the  J«W8  were  expelled  the  Idn^  are,  however,  to  be  met  with  »om%  reports  of  its  prooeedinct 

dom,  was  applied  to  tlie  nse  of  the  king's  council,  sitting  in  In  Djer,  Croke,  Coke,  and  otliar  reporters  of  that  aipe^  and 

their  Judicial  capacity.    To  confirm  this,  the  first  time  the  some  in  manuscript,  of  which  (he  author  hath  two»    oas 

Btarr«hAmber  is  mentioned  in  any  record  it  is  said  to  have  ttom  40  Elix.  to  13  Jac.  I.,  the  other  for  ihe  first  three  jeuv 

been  situated  near  the  receipt  of  the  exchequer  at  West*  of  king  Charles;  and  there  is  in  the  British  Museum  (uari. 

jninster:  the  king's  council,  ms  chaiiceUor,  treasurer.  Jus-  M8S.  toL  L  No.  1226)  a  very  ftall,  methodical,  and  aoeurati 

tioea,  and  other  sages  were  assembled  en  la  cAaumfrre  de$  account  of  the  constitution  and  ocurse  of  this  court,  eom> 

eUnUet  vres  la  reseeipi  oi  Wes^mnUer.    Clam.  41  JBdw.  /Z7.  piled  by  William  Hudson,  of  Gray's  Inn,  an  eminent  pra»> 

m.  18.    For  in  process  of  time,  wlien  the  meaning  of  tlie  titioner  therdn  ;*  and  a  short  account  c-f  the  same,  with 

Jnriah  gtam  was  forgotten,  the  word  ttarr-ehamber  was  copies  of  all  its  pzooess,  may  also  be  foar4  in  18  Rym.  Vosd. 

naturally  rendered  in  law-French  la  duiumUre  dn  etttiUtt,  102,  Ac 

and  in  law-Latin,  omnera  ddlata,  which  continued  to  be  the  (•)  4  Inst  123.    2  Hawk.  P.  0. 0. 

•tyle  in  Latin  till  the  diasolutkni  of  that  court.  (T)  See  book  iU.  page  68. 

(»)  Lamb.  Arch.  168.  (9)  Dock,  de  aulhorU.  jwr,  civ. 

(•)  Hist,  ot  Iteb.,  books  L  UL  (*)  4  Inst  184, 147. 

mcdum  dividendxt  m  quo  poneniur  omnia  remanenHa  in  eommuni  cigfd  tarn  pignora  quan  pecimia,  (te 
etiam  arreragia  et  debUa,  ita  quod  omnUnu  constare  poUrU  emdenter^  ui  quo  statu  tunc  unbsersitasfutfiiL 
quoad  bona,  dec.  Stat,  Acad.  Card,  p.  32.  Such  inventories  would  be  made  at  the  king's 
exchequer,  and  the  room  where  they  were  deposited  would  probably  be  called  the  Star- 
chamber. — Christian. 

*  Hudsori  B  Treatise  of  the  Court  9f  Starchamber  is  now  published  at  the  beginiiim'  ^ 
the  2d  vol.  of  Collectanea  Juridica. — Christian. 
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below  the  bridges  of  the  same  rivers,  which  are  then  a  sort  of  ports  or  havens; 
snch  as  are  the  ports  of  London  and  Gloacester,  though  they  lie  at  a  great 
distance  from  the  sea.  Bat,  as  this  court  proceeded  without  jury,  in  a  method 
much  conformed  to  the  civil  law,  the  exercise  of  a  criminal  jurisdiction  there 
was  contraiy  to  the  genius  of  the  law  of  England,  inasmuch  as  a  man  might  be 
there  deprived  of  his  life  by  the  opinion  of  a  single  judge,  without  the  judgment 
of  his  peers.  And  besides,  as  innocent  persons  might  thus  fall  a  sacrince  to  the 
caprice  of  a  single  man,  so  very  gross  onenders  might  and  did  frequently  escape 
^punishment;  for  the  rule  of  the  civil  law  is,  how  reasonably  I  shall  not  r^ogg 
at  present  inquire,  that  no  judgment  of  death  can  be  given  against  of-  ^ 
fenders  without  proof  by  two  witnesses,  or  a  confession  of  the  fact  by  them- 
selves. This  was  always  a  great  offence  to  this  English  nation ;  and  therefore, 
in  the  eighth  year  of  lienry  Vl.,  it  was  endeavoured  to  apply  a  remedy  in  parlia- 
ment, which  then  miscarried  for  want  of  the  royal  assent.  However,  by  the 
statute  28  Hen.  YIII.  c.  15,  it  was  enacted  that  these  offences  should  be  tried  by 
commissioners  of  oyer  and  terminer  under  the  king's  great  seal,  namely,  the 
admiral  or  his  deputy,  and  three  or  four  more,  (among  whom  two  common-law 
judges  are  usually  appointed ;)  the  indictment  being  first  found  by  a  grand  jury 
of  twelve  men,  and  afterwards  tried  by  a  petty  iury :  and  that  the  course  of  pro- 
ceedings should  be  according  to  the  law  of  the  land.  This  is  now  the  only 
method  of  trying  marine  felonies  in  the  court  of  admiralty,  the  judge  of  the 
admiralty  still  presiding  therein,  as  the  lord  mayor  is  the  president  of  the  se^ion 
of  oyer  and  terminer  in  London  .• 

'The  jurisdiction  of  the  commissioners  appointed  under  the  28  Hen.  VIII.  c.  15  was 
coniined  by  that  statute  to  treasons,  felonies,  robberies,  murders,  and  confederacies;  and 
therefore  the  39  Geo.  III.  c.  15  declares  that  it  is  expedient  that  other  offences  commit- 
ted on  the  seas  should  be  tried  in  the  like  manner;  and  it  enacts  that  every  offence  com- 
mitted upon  the  high  seas  shall  be  subject  to  the  same  punishment  as  if  it  had  been 
committed  upon  the  shore,  and  shall  be  tried  in  the  same  manner  as  the  crimes  enume- 
rated in  the  28  Hen.  YIII.  c.  15  are  directed  to  be  tried.  And  as  persons  tried  for  murder 
under  that  statute  could  not  be  found  guilty  of  manslaughter,  and  where  the  circum- 
stances made  the  crime  manslaughter  were  acquitted  entirely,  the  39  Geo.  III.  j.  15  ex- 
pressly enacts  that  where  persons  tried  for  murder  or  manslaughter  committed  on  the  high 
seas  are  found  suilty  of  manslaughter  only,  they  shall  be  subject  to  the  same  punish- 
ment as  if  they  had  committed  such  manslauffhter  upon  the  land. — Christian. 

The  46  Geo.  III.  c.  54  enables  the  king  to  issue  a  similar  commission  for  trying  such 
offences  in  the  same  manner  in  any  of  nis  mi^esty's  islands,  plantations,  colonies,  do- 
minions, forts,  or  factories.  The  43  Geo.  III.  c.  113,  ss.  2  &  3  provides  that  any  person 
wilfully  casting  away  any  vessel,  &c.,  or  procuring  it  to  be  done,  shall  be  guilty  of  felony 
without  benefit  of  clergy,  and  shall,  if  the  offence  were  committed  on  the  high  seas,  be 
tried,  &c.  by  a  special  commission  as  directed  by  stat.  28  Hen.  YIII.  c.  15.  The  stat.  11 
k  12  W.  III.  c.  7  contains  provisions  against  accessories  to  piracies  and  robberies  on  the 
high  seas.  Accessories  before  the  fact,  on  shore,  to  the  wilful  destruction  of  a  ship  on  the 
high  seas  were  not  triable  by  the  admiralty  jurisdiction  under  11  Geo.  I.  c.  29,  s.  7.  2 
Leach,  947.  East,  P.  C.  Addenda,  26.  Russ.  k  Ry.  0.  C.  37,  S.  0.  But  now  this  is  provided 
for  by  the  stat.  43  Geo.  III.  c.  113,  which  repeals  the  statutes  4  Geo.  I.  c.  12,  s.  3,  and  11 
Geo.  I.  c.  29,  ss.  5,  6,  k  7. 

The  28  Hen.  VIII.  c.  15  merely  altered  the  mode  of  ti*ial  in  the  admiralty  court,  and 
its  jurisdiction  still  continues  to  rest  on  the  same  foundations  as  it  did  before  that  statute. 
Com.  I>ig.  Admiralty,  £.5.  It  is  regulated  by  the  civil  law  et  per  eonsuetuiUnes  marmas^ 
grounded  on  the  law  of  nations,  which  may  possibly  give  to  that  court  a  jurisdiction  with 
which  our  common  law  is  not  able  to  invest  it.  Per  Mansfield,  C.  J.,  1  Taunt.  29.  The 
statutes  28  Hen.  VIII.  c.  15,  and  39  Geo.  III.  o.  37,  do  not,  however,  take  away  any  juris- 
diction as  to  the  trial  of  offences  which  might  before  have  been  tried  in  a  court  of  oom« 
mon  law ;  and  therefore  an  indictment  for  a  conspiracy  on  the  high  seas  is  triable  at 
common  law,  on  proof  of  an  overt  act  on  shore,  in  the  county  where  the  venue  is  laid. 
4  East,  164.  If  a  pistol  be  fired  on  shore  which  kills  a  man  at  sea,  the  offence  is  properly 
triable  at  the  admiralty  sessions,  because  the  murder  is  in  law  committed  where  the 
death  occurs.  1  East,  P.  C.  367.  1  Leach,  388.  12  East,  246.  2  Hale,  17,  20.  But  if, 
on  the  other  hand,  a  man  be  stricken  upon  the  high  sea  and  died  upon  shore  after  the 
reflux  of  the  water,  the  admiral,  by  virtue  of  this  commission,  has  no  cognizance  of  thai 
felony.  2  Hale,  17,  20.  1  East,  P.  C.  365,  366.  And,  it  being  doubtful  whether  it  could 
be  tried  at  common  law,  the  stat.  2  Geo.  II.  o.  21  provides  that  the  offender  may  bo  in 
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Theso  five  courts  may  be  held  in  any  part  of  the  kingdom,  and  their  jarisdic* 
fcion  extends  over  crimes  that  arise  throaghout  the  whole  of  it,  from  one  end  to 
the  other.  What  follow  are  also  of  a  general  nature,  and  nniversally  dififtised 
over  the  nation,  bnt  yet  are  of  a  local  jurisdiction,  and  confined  to  particular 
districts.    Of  which  species  are," — 

6,  7.  The  courts  of  ayer  and  tentdner  and  the  general  gdol  delivery, (i)  which 
are  held  before  the  king's  commissioners,  among  whom  are  nsnally  two  jndges 
of  the  courts  at  Westminster,  twice  in  every  year  in  every  county  of  the  king* 
dom  except  the  four  northern  ones,  where  tney  are  held  only  once,  and  London 
and  Middlesex,  wherein  they  are  held  ei^t  times.  These  were  slightly  men- 
tioned in  the  preceding  book.(/r)  We  then  observed  that  at  what  is  usually 
called  the  assizes  the  judges  sit  by  virtue  of  five  several  authorities,  two  of 
*2701  ^bi<^b,  the  commission  of  assize  and  its  attendant  jurisdiction  of  nisi 
J  *prius,  being  principally  of  a  civil  nature,  were  then  explained  at  large; 
to  which  I  shall  oxSj  add  that  these  justices  have,  by  virtue  of  several  statutes, 
a  criminal  jurisdiction  also  in  certain  special  case8.(Q  The  third,  which  is  the 
commission  of  the  peace,  was  also  treated  of  in  a  former  volume,(in)  when  we 
inquired  into  the  nature  and  office  of  a  justice  of  the  peace.  I  shall  only  add 
that  all  the  justices  of  the  peace  of  any  county  wherein  the  assizes  are  held  are 
bound  uy  law  to  attend  them,  or  else  are  liable  to  a  fine,  in  order  to  return  re- 
cognizances, &c.,  and  to  assist  the  judges  in  such  matters  as  lie  within  their 
knowledge  and  jurisdiction,  and  in  which  some  of  them  have  probably  been  con- 
cerned by  way  of  previous  examination.  But  the  fourth  authority  is  the  com- 
mission of  oyer  ana  terfniner,(n)  to  hear  and  determine  all  treasons,  felonies,  and 
misdemeanours.  This  is  directed  to  the  judges  and  several  others,  or  any  two 
of  them ;  but  the  judges  or  serjeants-at-law  only  are  of  the  quorum,  so  that  the 
rest  cannot  act  without  the  presence  of  one  of  them.  The  words  of  the  com- 
mission arc,  "to  inquire,  hear,  and  determine;"  so  that  by  virtue  of  this  com- 
mission they  can  only  proceed  upon  an  indictment  found  at  the  same  assizes; 
for  they  must  first  inquire  by  means  of  the  grand  jury  or  inquest  before  they 
are  empowered  to  hear  and  determine  by  the  help  of  the  petit  jury.  Therefore 
they  have,  besides,  fifthly,  a  commission  of  general  gaol  delivery,(o)  which  em- 
powers them  to  try  and  deliver  every  prisoner  who  shaU  be  in  the  gaol  when 
the  judges  arrive  at  the  circuit  town,  whenever  or  before  whomsoever  indicted, 

(O  4  Inrt.  182, 168.   2  Hal.  P.  G.  22, 82.  2  Hawk.  P.  a  14,  («)  See  book  t.  pa|n  851. 

as.  f»)  See  Appendix,!  1. 

C>)  See  book  ill.  p.  60.  (•)  Ibid. 

(>)  2  HaI.  p.  C.  89.    2  Hawk.  P.  C  28. 


dieted  in  the  county  where  the  party  died.  So  the  courts  of  oommon  law  have  concur- 
rent jurisdiction  with  the  admiralty  in  murders  committed  in  Milford  Haven  and  in  all 
other  havens,  creeks,  and  rivers  in  this  realm.  2  Leach,  1093.  1  East,  P.  C.  368.  R.  k 
R.  G.  C.  243,  S.  C.  Piratically  stealing  a  ship's  anchor  and  cable  is  a  capital  offence  by 
the  marine  laws,  and  punishable  under  the  28  Hen.  VIII.  c.  15, — the  39  Geo.  III.  c.  37 
not  extending  to  this  case.  R.  &  R.  C.  C.  123.  The  1  Geo.  IV.  c.  91,  s.  1  provides  that 
the  crimes  and  offences  mentioned  in  43  Geo.  III.  c.  58,  which  shall  be  committed  on 
the  high  seas,  out  of  the  body  of  any  county,  shall  be  liable  to  the  same  punishment  aa 
if  committed  on  land  in  England  or  Ireland,  and  shall  be  inquired  of,  &c.  as  treasons, 
&c.  are  by  28  Hen.  VIII.    R.  &  R.  C.  C.  286.— Chittt. 

^^The  Central  Criminal  Court,  which  has  jurisdiction  to  hear  and  determine  all 
treasons,  murders,  felonies,  and  misdemeanours  committed  within  the  city  of  London  and 
the  county  of  Middlesex  and  certain  parts  of  the  counties  of  Essex,  Kent,  and  Surrey, 
and  also  all  offences  committed  on  the  nigh  seas  and  other  places  within  thejurisdiction 
of  the  admiralty.  This  court  was  established  in  1834,  by  the  statute  4  &  5  W.  IV.  c.  36. 
and  sits  twelve  times  (and  oftener  if  necessary)  every  year,  under  commission  of  oyer 
and  terminer  and  gaol-delivery.  The  judges  or  persons  named  in  the  commission 
consist  of  the  lord  mayor,  for  the  time-being,  of  the  city  of  London,  the  lord  chancellor, 
all  the  judges,  for  the  time-being,  of  the  courts  of  Queen's  Bench,  Common  Pleas,  and 
Exchequer,  the  judges  of  the  Court  of  Bankruptcy,  the  judge  of  the  Admiralty,  the 
Dean  of  the  Arches,  the  aldermen  of  the  city  of  London,  the  Recorder  and  Common 
Serjeant  of  the  city  of  London,  the  judge  of  the  Sheriff's  Court  of  the  city  of  London, 
and  ex-chancellors  and  ex-judges  of  the  superior  courts ;  but  in  practice  the  trials  axe 
generally  presided  over  by  two  judges  of  the  superior  courts  (who  sit  by  rotation)  and 
*he  law-omcers  of  the  citjr  of  London. — Kxrb, 
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or  for  whatever  crime  committed.  It  was  antiently  the  coarse  to  issne  special 
writs  of  gaol  delivery  for  each  particalar  prisoner,  which  were  caLed  the  writs 
de  bono  et  malo;(jp)  but,  these  being  found  inconvenient  and  oppressive,  a  general 
commission  for  all  the  prisoners  has  long  been  established  m  their  stead.  So 
that,  one  way  or  other,  the  gaols  are  in  general  cleared,  and  all  offenders  tried, 
panished,  or  delivered,  twice  in  every  year:  a  constitution  of  singular  r^H-y 
use  and  *excellence.^  Sometimes,  also,  upon  urgent  occasions,  the  kins  *- 
issues  a  special  or  extraordinary  commission  of  oyer  and  terminer  And  gaol  delwervj 
confined  to  those  offences  which  stand  in  need  of  immediate  inquiry  an4  puntsh- 
ment ;  upon  which  the  course  of  proceeding  is  much  the  same  as  upon  general 
and  ordinary  commissions.  Formerly  it  was  held,  in  pursuance  of  the  statutes 
8  flic.  II.  c.  2  and  83  Hen.  VIII.  c.  4,  that  no  judge  or  other  lawyer  could  act 
in  the  commission  of  oyer  and  terminer  or  in  that  of  gaol  delivery  witbin  his 
own  county  where  he  was  bom  or  inhabited,  in  like  manner  as  they  are  pro- 
hibited from  being  judges  of  assize  and  determining  civil  causes.  But  that  local 
partiality,  which  the  jealousy  of  our  ancestors  was  careful  to  prevelbt,  being 
judged  less  likely  to  operate  in  the  trial  of  crimes  and  misdemeanours  than  in 
matters  of  property  and  disputes  between  party  and  party,  it  was  thought  pioper, 
}>j  the  statute  12  Geo.  II.  c.  27,  to  allow  any  man  to  be  a  justice  of  oyer  said 
t&rdner  and  general  gaol  delivery  within  any  county  of  England. 

8.  The  court  of  general  quarter  sessions  of  the  peace(j')  is  a  court  that  must 
be  held  in  every  county  once  in  every  quarter  of  a  year,  which,  by  statute  2 
Hen.  V.  c.  4,  is  appointed  to  be  in  the  orst  week  after  Michaelmas-day,  the  first 
week  after  the  Epiphany,  the  first  week  after  the  close  of  Easter,  and  in  the  week 
after  the  translation  of  St.  Thomas  the  martyr,  or  the  seventh  of  July."  It  is 
held  before  two  or  more  justices  of  the  peace,  one  of  which  must  be  of  the  quorum. 
The  jurisdiction  of  this  court,  by  statute  34  Edw.  III.  c.  1,  extends  to  the  trying 

^)2Iiwt4S.  (f)4Iostl70.    lHaLP.C.42.    2  Hfiirk.  P.  C.  82. 

^^  The  3  Geo.  IV.  e.  10  enables  in  certain  cases  the  opening  and  reading  of  com- 
missions under  which  the  judges « sit  upon  their  circuit  after  the  day  appointed  for 
holding  assizes. 

Every  description  of  ofience— even  high  treason — ^is  cognizable  under  this  commission, 
^2  Hale,  35.  Hawk.  b.  ii.  c.  6,  s.  4.  Bac.  Abr.  Court  of  Justices  of  Oyer,  &c.  B. ;)  and  the 
justices  may  proceed  upon  any  indictment  of  felony  or  trespass  found  before  other 
justices,  (2  Hale,  32.  Hawk.  b.  ii.  c.  6,  s.  2.  Bac.  Abr.  Court  of  Justices  of  Oyer,  &c.  B. 
Cro.  C.  C.  2,)  or  may  take  an  indictment  originally  before  themselves,  (Hawk.  b.  ii.  c.  6, 
8.  3.  2  Hale,  34 ;)  and  they  have  power  to  discharge,  not  only  prisoners  acquitted,  but 
also  such  against  whom,  upon  proclamation  made,  no  parties  shall  appear  to  indict  them, 
— ^which  cannot  be  done  either  by  justices  of  oyer  and  terminer,  or  of  the  peace.  Hawk, 
b.  ii.  c.  6,  8.  6.  2  Hale,  34.  It  is  not  imperative  on  a  commissioner  of  ffaol-delivery  to 
discharge  all  the  prisoners  in  the  gaol  who  are  not  indicted ;  but  it  is  discretionary  in 
him  to  continue  on  their  commitments  such  prisoners  as  appear  to  him  committed  for 
trial,  but  the  witnesses  against  whom  did  not  appear,  having  been  bound  over  to  the 
sessions.  Russ.  k  R.  0.  C.  173.  But  it  seems  clear  from  the  words  of  the  commission 
that  these  justices  cannot  try  any  persons,  except  in  some  special  cases,  who  are  not  in 
actual  or  constructive  custody  of  the  prison  specifically  namea  in  the  commission.  Hawk. 
b.  ii.  c.  6,  8.  5.  Bac.  Abr.  Court  of  Justices  of  Oyer,  Ac.  B.  But  it  is  not  necessary  that 
the  party  should  be  always  in  actual  custody ;  for  if  a  person  be  admitted  to  bail,  yet  he 
IS,  in  law,  in  prison,  and  his  bail  are  his  keepers,  and  lustices  of  gaol-delivery  may  take 
an  indictment  against  him,  as  well  as  if  he  were  actually  in  prison.  2  Hale,  34,  35.  The 
commissions  of  gaol-delivery  are  the  same  on  all  the  circuits.  Unlike  the  commission 
of  oyer  and  terminer,  in  which  the  same  authority  suffices  for  every  county,  there  is  a 
distinct  commission  to  deliver  each  particular  gaol  of  the  prisoners  under  the  care  of  its 
keeper. 

The  court  of  general  gaol-delivery  has  jurisdiction  to  order  that  the  proceedings  on  a 
trial  from  day  to  day  shall  not  be  published  till  all  the  trials  against  different  prisoners 
shall  be  concluded ;  and  the  violation  of  such  orders  is  a  contempt  of  court,  punishable 
by  fine  or  imprisonment;  and  if  the  party  refuse  to  attend,  he  may  be  fined  in  his 
absence.    4  B.  &  A.  218.    11  Price,  68.— fcuiTTr. 

"  The  Michaelmas  quarter-sessions  must  now  be  holden  in  the  first  week  after  the  lltb 
October.  54  Geo,  111.  c.  84.  If  the  feast-day  fall  on  Sunday,  the  sessions  are  to  be  holden 
tn  the  week  following.    2  Hale,  49. — Chittt. 
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and  detei  mining  all  felonies  and  trespasses  whatsoever,  though  they  seldom  if 
ever  try  any  greater  offence  than  small  felonies  within  the  benefit  of  clergy; 
their  commission  providing  that,  if  any  case  of  difficulty  arises,  they  shall  not 
proceed  to  judgment  but  in  the  presence  of  one  of  the  justices  of  the  court  of 
king's  bench  or  common  pleas,  or  one  of  the  judges  of  assize.  And  therefore 
*2721    ™"^^^^*^  ^^^  other  capital  felonies  are  usually  remitted,  for  a  '''more 

-'  solemn  trial,  to  the  assizes.  They  cannot  also  try  any  new-created 
offence  without  express  power  given  them  by  the  statute  which  creates  it.(r) 
But  there  are  many  offences  and  particular  matters  which  by  particular  statutes 
belong  properly  to  this  jurisdiction,  and  ought  to  be  prosecuted  in  this  court; 
as  the  smaller  misdemeanours  against  the  public  or  commonwealth  not  amount- 
ing to  felony,  and  especially  offences  relating  to  the  game,  highways,  alehouses, 
bastard  children,  the  settlement  and  provision  of  the  poor,  vagrants,  servants' 
wa^es,  apprentices,  and  popish  recusant8.(s)  Some  of  these  are  proceeded  upon 
by  mdictment,  and  others  in  a  summary  way  by  motion  and  order  thereupon; 
which  ord^r  may  for  the  most  part,  unless  guarded  against  by  particular  statutes, 
be  removed  into  the  court  of  King's  bench  by  a  writ  of  certiorari  facias,  and  be 
there  either  quashed  or  confirmed.  The  records  or  rolls  of  the  sessions  are  com- 
mitted to  the  custody  of  a  special  officer  denominated  the  custos  rotulorum,  who 
is  always  a  justice  of  the  quorum;  and  among  them  of  the  quorum  (saith  Lam- 
bard)(i)  a  man  for  the  most  part  especially  picked  out,  either  for  wisdom,  counte- 
nance^  or  credit.  The  nomination  of  the  custos  rotulorum  (who  is  the  principal 
civil  officer  in  the  county,  as  the  lord  lieutenant  is  the  chief  in  military  command) 
is  by  the  king's  sign-manual ;  and  to  him  the  nomination  of  the  clerk  of  the 
peace  belongs,  which  office  he  is  expressly  forbidden  to  sell  for  money.(u) 

In  most  corporation-towns  there  are  quarter  sessions  kept  before  justices  of 
their  own,  within  their  respective  limits,  which  have  exactly  the  same  authority 
as  the  general  quarter  sessions  of  the  county,  except  in  a  very  few  instances : 
one  of  the  most  considerable  of  which  is  the  matter  of  appeals  from  orders  of 
removal  of  the  poor,  which,  though  they  be  from  the  orders  of  corporation-jus- 
tices, must  be  to  the  sessions  of  the  county,  by  statute  8  &  9  W.  III.  c.  30.  In 
both  corporations  and  counties  at  large  there  is  sometimes  kept  a  special  or 
*273 1    *P^^^7  session,  by  a  few  justices,  for  despatching  smaller  business  in  the 

^  neighbourhood  between  the  times  of  the  general  sessions :  as  for  li- 
censing alehouses,  passing  the  accounts  of  the  parish  officers,  and  the  like. 

9.  The  sheriff *s  toum,(v)  or  rotation,  is  a  court  of  record  held  twice  every 
year,  within  a  month  after  Easter  and  Michaelmas,  before  the  sheriff,  in  different 
parts  of  the  county;  being  indeed  only  the  turn  of  the  sheriff  to  keep  a  court- 
leet  in  each  respective  hundred  :(w)  this  therefore  is  the  great  court-leet  of  the 
county,  as  the  county-court  is  the  court-baron;  for  out  of  this,  for  the  ease  of 
the  sheriff,  was  it  taken. 

10.  The  court-leet,  or  view  of  frankpledge^fx)  which  is  a  court  of  record,  held 
once  in  the  year,  and  not  oftener,(y)  within  a  particular  hundred,  lordship,  or 
manor,  before  the  steward  of  the  leet :  being  the  king's  court,  granted  by  charter 
to  the  lords  of  those  hundreds  or  manors.  Its  original  intent  was  to  view  the 
frankpledges,  that  is,  the  freemen  within  the  liberty;  who,  (we  may  remem- 
ber,)(^)  according  to  the  institution  of  the  great  Alfred,  were  all  mutually 
pledges  for  the  good  behaviour  of  each  other.  Besides  this,  the  preservation  of 
the  peace,  and  the  chastisement  of  divers  minute  offences  against  the  public 
good,  are  the  objects  both  of  the  court-leet  and  the  sheriff's  tourn ;  which  have 
exactly  the  same  jurisdiction,  one  being  only  a  larger  species  of  the  other,  ex- 
tending over  more  territory  but  not  over  more  causes.  All  freeholders  within 
the  precinct  are  obliged  to  attend  them,  and  all  persons  commorant  therein; 
whicn  commorancy  consists  in  usually  lying  there:  a  regulation  which  owes  its 
origin  to  the  laws  of  king  Canute.(a)    But  persons  under  twelve  and  above  sixty 


rr)  4  Mod.  879.    8alk.40«.    Lord  Baym.  1144. 
•)  f^  Lmnbud'a  iXrmorcAa  and  Burn's  Juatloe. 
0  B.  It.  g.  8. 

'•)  Stat  87  Hon.  Till,  c  1.   1 W.  and  M.  at  !« c  21. 
CP}4Iwt3b9.    X  Hat  P.  a  60.    ^Uaikk.P.aM. 
6S8 


(•)  Mirror,  o.l,»  13, 18. 

{•)  4  lost  201.    2  Hawk,  pa  72. 

(w)  Mirror,  e.  1,  {  10. 

(*)  See  book  Ui.  page  118. 

(•)  Part  2,  c  19. 
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years  old,  peers,  clergymen,  woihen,  and  the  king's  tenants  in  antient  demesne, 
are  excused  from  attendance  there;  all  others  being  bound  to  appear  upon  the 
jury,  if  required,  and  make  their  due  presentments.  It  was  also  antiently  the 
custom  to  summon  all  the  king's  subjects,  as  they  respectively  grew  to  years  of 
discretion  and  strength,  to  *eome  to  the  court-ieet  and  there  take  the  pjicoyj 
oath  of  allegiance  to  the  kin^.  The  other  general  business  of  the  leet  ^ 
and  toum  was  to  present  by  jury  all  crimes  whatsoever  that  happened  within 
their  jurisdiction;  and  not  only  to  present,  but  also  to  punish,  all  trivial  misde- 
meanours, as  all  trivial  debts  were  recoverable  in  the  court-baron  ai.d  county- 
v;ourt;  justice,  in  these  minuter  matters  of  both  kinds,  being  brought  home  to 
the  doors  of  every  man  by  our  antient  constitution.  Thus,  in  the  Gothic  con- 
stitution, the  hasreda,  which  answered  to  our  court-] eet,  '^  de  omnibus  quidem  cog- 
noscit,  non  tamen  de  omnibus  judicaV*(b)  The  objects  of  their  jurisdiction  are 
therefore  unavoidably  very  numerous:  being  such  as  in  some  degree,  either  less 
or  more,  a£fect  the  public  weal  or  good  governance  of  the  district  in  which  they 
arise;  from  common  nuisances,  and  other  material  offences  against  the  king's 
peace  and  public  trade,  down  to  eaves-dropping,  waifs,  and  irregularities  in 
public  commons.  But  both  the  toum  and  the  leet  have  been  for  a  long  time  in 
a  declining  way;  a  circumstance  owing  in  part  to  the  discharge  granted  by  the 
statute  of  Marlbridge,  52  Hen.  III.  c.  10,  to  all  prelates,  peers,  and  clergymen, 
from  their  attendance  upon  these  courts,  which  occasioned  them  to  grow  into 
disrepute.  And  hence  it  is  that  their  business  hath  for  the  most  part  gradually 
devonred  upon  the  quarter  sessions,  which  it  is  particularly  directed  to  do  in 
some  cases  oy  statute  I  Edw.  lY.  c.  2. 

11.  The  court  of  the  coroner8(c)  is  also  a  court  of  record,  to  inquire  when  any 
one  dies  in  prison,  or  comes  to  a  violent  or  sudden  death,  by  what  manner  he 
came  to  his  end.  And  this  he  is  only  entitled  to  do  super  visum  corporis.^  Of 
the  coroner  and  his  office  we  treated  at  large  in  a  former  volume,((f)  among  the 
public  officers  and  ministers  of  the  kingdom,  and  therefore  shall  not  here  repeat 
our  inquiries;  only  mentioning  his  court  by  way  of  regularity  among  the  crimi- 
nal courts  of  the  nation. 

*12.  The  court  of*  the  clerk  of  the  market(e)  is  incident  to  every  fair  r^^oTft 
and  market  in  the  kingdom,  to  punish  misdemeanours  therein,  as  a  court  ^ 
of  pie  poudre  is,  to  determine  all  disputes  relating  to  private  or  civil  property. 
The  object  of  this  jurisdiction(/)  is  principally  the  recognizance  of  weights  and 
measures,  to  try  whether  they  be  according  to  the  true  standard  thereof  or  no; 
which  standard  was  antiently  committed  to  the  custody  of  the  bishop,  who  ap- 
pointed some  clerk  under  him  to  inspect  the  abuse  of  them  more  narrowly;  and 
hence  this  officer,  though  now  usually  a  layman,  is  called  the  clerk  of  the  mar- 
ket.{g)  If  they  be  not  according  to  the  standard,  then,  besides  the  punishment 
of  the  party  by  fine,  the  weights  and  measures  themselves  ought  to  be  burned. 
Tliis  is  the  most  inferior  court  of  criminal  jurisdiction  in  the  kingdom:  though 
the  objects  of  its  coercion  were  esteemed  among  the  Bomans  of  such  importance 
to  the  public  that  they  were  committed  to  the  care  of  some  of  their  most  digni- 
ficKl  magistrates,  the  curule  sediles. 

II.  There  are  a  few  other  criminal  courts  of  greater  dignity  than  many  of 
these,  but  of  a  more  confined  and  partial  jurisdiction ;  extending  only  to  some 
particular  places  which  the  royal  favour,  confirmed  by  act  of  parliament,  has 
distirguished  by  the  privilege  of  having  peculiar  courts  of  their  own  for  the 


(})  Btiernh.  de  mn  Qdth,  1. 1,  o.  2. 
(•J4Iost.271.    2IIal.P.Q.U.    2  Hawk.  P.  C.  42. 
(^  See  book  L  page  849. 
<•)  4  Inat.  278. 
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**  The  finding  of  such  inquest  is  equivalent  to  the  finding  of  a  ^rand  jury ;  and  a  woman 
tried  on  the  coroner's  inquest  for  the  murder  of  her  bastard  child  may  be  found  guilty, 
under  43  Geo.  III.  c.  58,  s.  4,  of  endeavouring  to  conceal  its  birth,  there  being  no  dis 
tinction  in  this  respect  between  the  coroner's  inquisition  and  a  bill  of  indictment  re 
turned  by  the  grand  jury,  (2  Leach,  1095.  3  Gamp.  371.  Russ.  k  Ry.  C.  C.  240,  S.  C.;) 
but,  in  order  to  found  an  indictment  on  a  coroner's  inquest,  the  jurors,  and  not  merely 
the  coroner,  must  have  subscribed  it.    Imp.  Cor.  65. — Chittt. 
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paniBiiiiient  of  crimes  and  misdemeanoars  arising  within  the  bounds  oi  their 
cognizance.  These,  not  being  universally  dispersed,  or  of  general  use,  as  the 
former,  but  confined  to  one  spot  as  well  as  to  a  determinate  species  of  causes, 
may  be  denominated  private  or  special  courts  of  criminal  jurisdiction. 

I  speak  not  here  of  ecclesiastical  courts,  which  punish  spiritual  sins,  rather 
than  temporal  crimes,  by  penance,  contrition,  and  excommunication,  pro  salute 
animcBf  or,  which  is  looked  upon  as  equivalent  to  all  the  rest,  by  a  sum  of 
^oTg-i    *money  to  the  oflScers  of  the  court  by  way  of  commutation  of  penance. 

*  -'  Of  these  we  discoursed  sufficiently  in  the  preceding  book.(A)  I  am  now 
speaking  of  such  courts  as  proceed  according  to  the  course  of  the  common  law; 
which  is  a  stranger  to  such  unaccountable  bartering  of  public  justice. 

1.  And,  first,  the  court  of  the  lord  steward,  treasurer,  or  comptroller  of  the 
king's  household(t)  was  instituted,  by  statute  3  Hen.  YII.  c.  14,  to  inquire  of 
felony  by  any  of  the  kind's  sworn  servants,  in  the  check-roll  of  the  household, 
under  the  degree  of  a  lord,  in  confederating,  compassing,  conspiring,  and 
imagining  the  death  or  destruction  of  the  king  or  any  lord  or  other  of  his 
majesty's  privy  council,  or  the  lord  steward,  treasurer,  or  comptroller  of  the 
kind's  house.  The  inquiry,  and  trial  thereupon,  must  be  by  a  juiy,  according 
to  tne  course  of  the  common  law,  consisting  of  twelve  sad  men  (that  is,  sober 
and  discreet  persons)  of  the  king's  household. 

2.  The  court  of  the  lord  steward  of  the  king's  household,  or  (in  his  absence)  of 
the  treasurer,  comptroller,  and  steward  of  the  marshalsea,(Jc)  was  erected  by 
statute  88  Hen.  YlII.  c.  12,  with  a  jurisdiction  to  inquire  of,  hear,  and  deter- 
mine all  treasons,  misprisions  of  treason,  murders,  manslaughters,  bloodshed, 
and  other  malicious  strikings,  whereby  blood  shall  be  shed  in  or  within  the 
limits  (that  is  within  two  hundred  feet  from  the  gate)  of  any  of  the  palaces 
and  houses  of  the  kin^,  or  any  other  house  where  the  royal  person  shall  abide. 
The  proceedings  are  also  by  jury,  both  a  grand  and  a  petit  one,  as  at  common 
law,  taken  out  of  the  officers  ana  sworn  servants  of  the  king's  household.  The 
form  and  solemnity  of  the  process,  particularly  with  regard  to  the  execution  of 
the  sentence  for  cutting  off  the  hand,  which  is  part  of  the  punishment  foi- 
ahedding  blood  in  the  king's  court,  are  very  minutely  set  forth  in  the  said  statute 
88  Hen.  YIII.,  and  the  several  offices  of  the  servants  of  the  household  in  and 
"^2771    ^^^^^  '^^^^  execution  are  ^described,  from  the  sergeant  of  the  wood- 

^    yard,  who  furnishes  the  chopping-block,  to  the  sergeant-&rrier,  who 
brings  hot  irons  to  sear  the  stump." 

3.  As  in  the  preceding  book(()  we  mentioned  the  courts  of  the  two  uni- 
versities, or  their  chancellors'  courts,  for  the  redress  of  civil  injuries,  it  will  not 
be  improper  now  to  add  a  short  word  concerning  the  jurisdiction  of  their 
crimii^al  courts,  which  is  equally  large  and  extensive.  The  chancellor's  court 
of  Oxford  (with  which  university  the  author  hath  been  chiefly  conversant, 
ttiough  probably  that  of  Cambridge  hath  also  a  similar  jurisdiction)  hath 
authority  to  determine  all  causes  of  property  wherein  a  privileged  person  is 
one  of  the  parties,  except  only  causes  of  freehold,  and  also  all  criminal  offences 
or  misdemeanours  under  the  degree  of  treason,  felonv,  or  mayhem.  The  pro- 
hibition of  meddling  with  freehold  still  continues ;  but  the  trial  of  treason, 
felony,  and  mayhem,  by  a  particular  charter,  is  committed  to  the  university- 
furisdiction  in  another  court,  namely,  the  court  of  the  lord  high  steward  of  the 
university. 

For,  by  the  charter  of  7  Jun.  2  Hen.  IV.,  (confirmed,  among  the  rest,  by  the 
statute  13  Eliz.  c.  29,)  cognizance  is  granted  to  the  university  of  Oxford  of  all 
indictments  of  treasons,  insurrections,  felony,  and  mayhem  which  shall  be 
found  in  any  of  the  king's  courts  against  a  scholar  or  privileged  person ;  and 

W  See  book  Ui.  p.  61.  (»)n>id.   2  Hal.  P.  a  7. 

fl)4Initl88.  0)  Seo  book  Ul.  page  88. 

^*  The  3  Hen.  YII.  c.  14  is  wholly  repealed  by  the  9  Geo.  IV.  c.  31,  as  is  also  the  33 
iJen.  VIII.  c.  12,  part  of  b.  6  to  a.  18,  relating  to  this  subject.    The  two  oourte  mentioned 
in  the  text  may  now,  therefore,  be  oonsiaered  as  no  longer  ezisting.    They  had  for 
many  years  been  utterly  disused. — Chittt 
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they  are  to  be  tried  before  the  high  steward  of  the  aDiversityy  or  his  deputy, 
who  is  to  be  nominated  by  the  chancellor  of  the  university  for  the  time-being. 
But  when  his  office  is  called  forth  into  action,  such  high  steward  must  bo  ap« 
proved  of  by  the  lord  high  chancellor  of  England ;  and  a  special  commission 
under  the  great  seal  is  given  to  him  and  others  to  try  the  indictment,  then 
depending,  according  to  the  law  of  the  land  and  the  privileges  of  the  said 
university.  When,  therefore,  an  indictment  is  found  ""at  the  assizes,  or  r^coyg 
elsewhere,  asainst  any  scholar  of  the  university,  or  other  privileged  ^ 
person,  the  vice-chancellor  may  claim  the  cognizance  of  it ;  and  ^when  claimed 
in  due  time  and  manner)  it  ought  to  be  allowed  him  by  the  juages  of  assize : 
ar.d  then  it  comes  to  be  tried  in  the  high  steward's  court.  But  the  indictment 
mast  first  be  found  by  a  grand  jury,  and  then  the  cognizance  claimed ;  for  I 
take  it  that  the  hi^h  steward  cannot  proceed  originally  ad  inquirendum,  but 
only,  after  inquest  m  the  common-law  courts,  ad  audiendum  et  determinandvm. 
Much  in  the  same  manner  as  when  a  peer  is  to  be  tried  in  the  court  of  the  lord 
high  steward  of  Grreat  Britain,  the  inaictment  must  first  be  found  at  the  assizes 
or  in  the  court  of  king's  bench,  and  then  (in  consequence  of  a  writ  of  certia- 
rari)  transmitted  to  be  finally  heard  and  determined  before  his  grace  the  lord 
hiffh  steward  and  the  peers. 

When  the  cognizance  is  so  allowed,  if  the  offence  be  inter  minora  criminaf  or 
a  misdemeanour  only,  it  is  tried  in  the  chancellor's  court  by  the  ordinary  judge. 
But  if  it  be  for  treason,  felony,  or  mayhem,  it  is  then,  and  then  only,  to  oe 
determined  before  the  high  steward,  under  the  king's  special  commission  to  try 
the  same.  The  process  of  the  trial  is  this.  The  high  sheriff  issues  one  precept 
to  the  sheriff  of  the  county,  who  thereupon  returns  a  panel  of  eighteen  free- 
holders ;  and  another  precept  to  the  bedels  of  the  university,  who  thereupon 
return  a  panel  of  eighteen  matriculated  laymen,  '*  laicoB  primUgio  universitatis 
gaudentes :"  and  by  a  jury  formed  de  medietate,  half  of  freeholders  and  half  of 
matriculated  persons,  is  the  indictment  to  be  tried;  and  that  in  the  guildhall  of 
the  city  of  Oxford.  And  if  execution  be  necessarv  to  be  awarded,  in  conse- 
quence of  finding  the  party  guilty,  the  sheriff  of  the  county  must  execute  the 
university-process ;  to  which  he  is  annually  bound  by  an  oath. 

"^I  have  been  the  more  minute  in  describing  these  proceedings,  as  r^ico^-n 
there  has  happily  been  no  occasion  to  reduce  them  into  practice  for  I- 
more  than  a  century  past,  nor  will  it  perhaps  ever  be  thought  advisable  to 
revive  them;  though  it  is  not  a  right  that  merely  rests  in  serif  tie  or  theory,  but 
has  formerly  often  been  carried  into  execution;  There  are  many  instances — 
one  in  the  reign  of  queen  Elizabeth,  two  in  that  of  James  the  First,  and  two  in 
that  of  Charles  the  First — ^where  indictments  for  murder  have  been  challenged 
by  the  vice-chancellor  at  the  assizes,  and  afterwards  tried  before  the  high 
steward  by  iury.  The  commissions  under  the  sreat  seal,  the  sheriff's  and 
bedel's  panels,  and  all  the  other  proceedings  on  the  trial  of  the  several  indict- 
ments are  still  extant  in  the  archives  of  that  university. 


CHAPTER  XX. 
OF  SUMMARY  CONVICTIONS. 


*We  are  next,  according  to  the  plan  I  have  laid  down,  to  take  into  rmooA 
consideration  the  proceedings  in  the  courts  of  criminal  jurisdiction  in  *- 
order  to  the  punishment  of  offences.  These  are  plain,  easy,  and  regular ;  the 
law  not  admitting  any  fictions,  as  in  civil  causes,  to  take  place  where  the  life, 
the  liberty,  and  the  safety  of  the  subject  are  more  immediately  brought  into 
jeopardy.  And  these  proceedings  are  divisible  into  two  kinds,  summary  and 
regular;  of  the  former  of  which  I  shall  briefly  speak  before  we  enter  upon  the 
latter,  which  will  require  a  more  thorough  and  particular  examination. 
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By  a  summary  proceeding^  I  mean  principally  such  as  is  directed  by  several 
acts  of  parliament  (for  the  common  law  is  a  stranger  to  it,  unless  in  the  case  of 
contempts)  for  the  conviction  of  offenders  and  the  inflicting  of  certain  penalties 
created  by  those  acts  of  parliament.*  In  these  there  is  no  intei*vention  of  a 
jury,  but  the  party  accused  is  acquitted  or  condemned  by  the  suf&*age  of  such 
person  only  as  the  statute  has  appointed  for  his  judge, — ^an  institution  designed 
professedly  for  the  greater  ease  of  the  subject  by  doing  him  speedy  justice,  and 
*2^l  1  ^y  °^^  harassing  the  freeholders  with  frequent  and  troublesome  attend 
^  ances  to  try  every  minute  "^'ofTence.  But  it  has  of  late  been  so  fiir 
extended  as,  if  a  check  be  not  timely  given,  to  threaten  the  disuse  of  our  admi- 
rable and  truly  English  trial  by  jury,  unless  only  in  capital  cases.'    For, — 

I.  Of  this  summary  nature  are  all  trials  of  offences  and  frauds  contrary  to  the 
laws  of  the  excise  and  other  branches  of  the  revenue,  which  are  to  be  inquired 
into  and  determined  by  the  commissioners  of  the  respective  departments,  or  by 
justices  of  the  peace  in  the  country;  officers  who  are  all  of  them  appointed  and 
removable  at  ike  discretion  of  the  crown.  And  though  such  convictions  are 
absolutely  necessary  for  the  due  collection  of  the  public  money,  and  are  a  species 
of  mercy  to  the  delinquents,  who  would  be  ruined  by  the  expense  and  delay  of 
frequent  prosecutions  by  action  or  indictment;  and  though  such  has  usually 
been  the  coTtdud  of  the  commissioners,  as  seldom  (if  ever)  to  afford  just  grounds 
to  complain  of  oppression,  yet  when  we  a^ain(a)  consider  the  various  and  almost 
innumerable  branches  of  this  revenue  which  may  be  in  their  turns  the  subjects 
of  fraud,  or  at  least  complaints  of  fraud,  and  of  course  the  objects  of  this  sum- 
mary and  arbitrary  jurisdiction,  we  shall  And  that  the  power  of  these  officers  of 
the  crown  over  the  property  of  the  people  is  increased  to  a  very  formidable 
height. 

n.  Another  branch  of  summary  proceedings  is  that  before  justices  of  the  peace, 
in  order  to  inflict  divers  petty  pecuniary  mulcts  and  corporal  penalties  denounced 
by  act  of  parliament  for  many  disorderly  offences,  such  as  common  swearing, 
drunkenness,  vagrancy,  idleness,  and  a  vast  variety  of  others,  for  which  I  must 
refer  the  student  to  the  justice-books  formerly  cited,(&)  and  which  used  to  be 
formerly  punished  by  the  verdict  of  a  jury  in  the  court-leet.  This  change  in 
the  administration  of  justice  hath,  however,  had  some  mischievous  effects;  as, — 
1.  The  almost  entire  disuse  and  contempt  of  the  court-leet  and  sheriff's  toum, 
the  king's  autient  courts  of  common  law,  formerly  much  revered  and  respected. 
*2821  *^'  ^^^  burthensome  increase  of  the  business  of  a  justice  of  the  peace, 
-*  which  discourages  so  many  gentlemen  of  rank  and  character  from  act> 
inst  in  the  commission,  from  an  apprehension  that  the  duty  of  their  office  would 
tale  up  too  much  of  that  time  which  they  are  unwilling  to  spare  from  the 
necessary  concerns  of  their  families,  the  improvement  of  their  understandings, 
and  their  engagements  in  other  services  of  the  public.  Though  if  all  gentlemen 
of  fortune  had  it  both  in  their  power  and  inclinations  to  act  in  this  capacity, 
the  business  of  a  justice  of  the  peace  would  be  more  divided  and  fall  tne  less 
heavy  upon  individuals;  which  would  remove  what  in  the  present  scarcity  of 
magistrates  is  really  an  objection  so  formidable  that  the  country  is  greatly 

(•)  See  book  L  page  SIO,  Ac  (})  Lembard  and  Barn. 

'  As  to  summary  proceedings  in  general,  and  the  disposition  of  the  courts,  espedallj 
where  no  appeal  is  given,  to  require  a  stricter  accuracy  than  is  essential  in  other  cases 
where  there  is  a  trial  by  jury,  see  1  Stra.  67.  Burn,  J.,  tit.  Convictions.  1  East,  649, 655. 
5  M.  &  S.  206.    1  Chitty  on  Game  Laws,  189  to  223.— Chittt. 

*  As  to  convictions  in  general,  and  the  forms,  see  Paley  on  Convictions.  Boscawen  on 
Convictionb.  Barn,  J.,  tit.  Convictions.  Chitty's  Game  Lskw,  vol.  i.  189  to  223,  and  vol.  iil. 
37  to  132.— Chitty. 

'  See  observations,  Bum,  J.,  tit.  Convictions.  1  East,  649.  Hence  it  has  been  a  doc- 
trine that  a  different  rule  of  evidence  as  to  the  strictness  of  proof  should  be  required  in 
the  case  of  proceedings  on  a  summary  information  than  in  an  action,  (see  1  East,  649;) 
but  that  doctrine  now  seems  to  have  been  properly  overruled,  (1  East,  655.  1  M.  &  S. 
206 ;)  for  if  the  legislature  has  thought  fit  to  intrust  magistrates  or  other  inferior  joris- 
dictions  with  the  decision  in  certain  matters,  their  proce^ngs  ought  to  be  governed  by 
the  same  rules  of  evidence  as  affect  superior  courta  •*-CjnTTr. 
6A2 
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obliged  to  any  gentleman  of  figure  who  will  undertake  to  perform  that  duty 
which,  in  consequence  of  his  rank  in  life,  he  owes  more  peculiarly  to  his  country. 
However,  this  backwardness  to  act  as  magistrates,  arising  greatly  from  this 
increase  of  summary  jurisdiction,  is  productive  of,— 3.  A  third  mischief,  which 
ifi,  that  this  trust,  when  slighted  by  giantlemen,  falls  of  course  into  the  hands  of 
those  who  are  not  so,  but  the  mere  tools  of  office.    And  then  the  extensive 

Eower  of  a  justice  of  the  peace,  which  even  in  the  hands  of  men  of  honour  is 
ighly  formidable,  will  be  prostituted  to  mean  and  scandalous  purposes,  to  the 
low  ends  of  selfish  ambition,  avarice,  or  personal  resentment.  And  from  these 
ill  consequences  we  may  collect  the  prudent  foresight  of  our  antient  lawgivers, 
who  suffered  neither  the  property  nor  the  punishment  of  the  subject  to  be 
determined  by  the  opinion  of  any  one  of  two  men;  and  we  may  also  observe 
the  necessity  of  not  deviating  any  further  from  our  antient  constitution  by 
ordaining  new  penalties  to  be  inflicted  upon  summary  convictions.* 

The  process  of  these  summaiy  convictions,  it  must  be  owned,  is  extremely 
speedy.  Though  the  courts  of  common  law  have  thrown  in  one  check  upon 
them  by  making  it  necessary  to  summon  the  party  accused  before  he  is  r^ofio 
'''condemned.  This  is  now  held  to  be  an  indispensable  requi8ite,(c)  though  ' 
the  justices  long  struggled  the  point;  forgetting  that  rule  of  natural  reason  ex- 
pressed by  Seneca, — 

"  Qui  statuit  aliquid,  parte  inaudUa  altera^ 
Aequum  licet  statuerity  haud  acquus  fuit:*'^ 

(•)  Balk.  181.    2  Lord  Baym.  1405. 

*  Unless  a  power  of  appeal  be  expressly  given  by  the  legislature,  there  is  no  appeal,  (6 
East,  514.  Wightw.  22.  4  M.  A;  S.  421,)  as  in  proceedings  against  unijualified  persons  in 
the  game-laws,  (8  T.  R.  218,  note  6;)  but  the  party  has  in  general  a  right  to  a  certiorari, 
to  remove  the  conviction  into  the  court  of  King's  Bench,  unless  that  right  be  expressly 
taken  away.  8  T.  R.  542.  But  though  it  seems  to  be  a  principle  that  an  appeal  ought 
to  be  preserved  in  cases  where  the  certiorari  is  taken  away,  yet  in  many  cases,  although 
there  be  no  appeal,  yet  the  certiorari  is  expressly  taken  away.  Per  Lord  Mansfield, 
Dougl.  552.  If  a  statute  authorizing  a  summary  conviction  before  a  magistrate  give  an 
appeal  to  the  sessions,  who  are  directed  to  hear  and  Jinalfy  determine  the  matter,  this  does 
not  take  away  the  certiorari  even  after  such  an  appeal  made  and  determined ;  and  lord 
Kenyon  said,  "The  certiorari,  being  a  beneficial  writ  for  the  subject,  could  not  be  taken 
away  without  express  words,  and  he  thought  it  was  much  to  be  lamented  In  a  variety  of 
oases  that  it  was  taken  away  at  all.''  8  T.  R.  542.  Where  an  appeal  is  given,  the  magis^ 
trates  should  make  known  to  the  convicted  party  his  right  to  appeal,  but  if  he  decline 
appealing  they  need  not  go  on  to  inform  him  of  the  necessary  steps  to  be  taken  in  order 
to  appeal.  3  M.  &  S.  493.  Upon  an  appeal  the  magistrates  are  bound  to  receive  any 
fresh  evidence,  although  not  tendered  on  the  former  hearing.    3  M.  &  S.  133. 

Upon  a  certiorari  the  conviction  of  the  magistrate  is  removed  into  the  superior  court, 
but  there  is  not  (as  upon  an  appeal)  any  rehearing  of  the  evidence  or  merits;  and  the 
court  can  only  look  to  the  form  of  the  conviction  and  see  from  that  whether  or  not  the 
pnrty  has  been  legally  convicted,  and  the  certiorari  therefore  operates  in  the  nature  of  a 
writ  of  error,  and  no  extrinsic  objection  to  the  proceedings  can  be  taken.  6  T.  R.  376. 
8  T.  R.  590.  If  therefore  the  magistrate,  in  order  to  sustain  his  conviction,  should  misstate 
the  evidence  or  other  proceeding  before  him,  the  remedy  is  by  motion  founded  on  afil- 
davits  to  the  court  of  Sling's  Bench  for  a  rule  to  show  cause  why  a  mandamus  should  not 
issue,  requiring  the  magistrate  to  state  the  whole  of  the  evidence  adduced  before  him 
correctly  in  hia  conviction,  pursuant  to  3  Geo.  IV.  c.  23.  4  Dowl.  &  R.  352.  If  a  magis 
trate  wilfully  misstate  material  evidence  he  will  be  subject  to  a  criminal  information  oi 
indictment.    1  East,  186. — Chitty. 

*  "  He  who  decides  a  case  without  hearing  both  parties,  though  his  decision  may  be 
just,  is  himself  ux^ust;"  which  is  adopted  as  a  principle  of  law  by  Lord  Cb)ke,  in  11  Co. 
Rep.  99.  A  summons  is  indispensably  required  in  all  penal  proceedings  of  a  summary 
nature  by  justices  of  peace.  Rex  vs.  Dyer,  1  Salk.  181.  6  Mod.  41 ;  and  see  the  cases  col- 
lected in  8  Mod.  154,  note(a).  It  is  declared  by  Lord  Kent/on  to  be  an  invariable  rule  of 
law,  (Rex  vs,  Benn,  6  T.  R.  198;)  and  it  is  stated  by  Mr.  Seij.  Hawkins  to  be  implied  in 
the  construction  of  all  penal  statutes.  1  Hal.  P.  C.  420.  So  jealous  is  the  law  to  enforce 
this  e(|uitable  rule  that  the  neglect  of  it  by  a  justice  in  proceeding  summarily  without  a 
previous  summons  to  the  party  has  been  treated  as  a  misdemeanour,  proper  for  the  inter- 
ference of  the  court  of  Kmg's  Bench  by  information,  (Rex  vs,  Venables,  2  Lord  Raym. 
1407.  Rex  vs,  Simpson,  1  Stra.  46.  Rex  vs.  Allington,  id.  678;)  which  has  been  granted 
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A  rule  to  which  all  municipal  laws  that  are  founded  on  the  principles  of  justice 
hare  strictly  conformed:  the  Boman  law  requiring  a  citation  at  the  least;  and 
our  common  law  never  suffering  any  fact  (either  civil  or  criminal)  to  be  tried 
till  it  has  previously  compelled  an  appearance  by  the  party  concerned.  Ailei 
this  summons  the  magistrate^  in  summary  proceedings,  mav  go  on  to  ezamib^ 
one  or  more  witnesses,  as  the  statute  may  require,  upon  oath;'  and  then  make 

upon  afSdavits  of  the  fact.  Rex  w.  Harwood,  2  Stra.  1088.  3  Burr.  1716,  1768.  Rex  to. 
CSonstable,  7  D.  &  R.  663.  3  M.  C.  488.  As  this  is  a  privilege  of  o(mimoD  right  which  re- 
quires BO  special  prorision  to  entitle  the  defendant  to  the  advantage  of  it,  so  it  cannot 
be  taken  away  by  any  custom.  Rex  vs.  Cambridge,  (University,)  8  Mod.  163.  Upon  a 
sufficient  information  properly  laid,  the  magistrates  are  bound  to  issue  a  summons  and 
proceed  to  a  hearing,  and  if  they  refuse  to  do  so  will  be  compelled  by  mandamus.  Rox 
vs.  fienn,  6  T.  R.  195.  The  summons  should  be  directed  to  the  party  against  whom  the 
charge  is  laid,  and  should  in  general  be  signed  by  the  justice  himself  by  whom  it  is  ia- 
Bued.  Rex  vs,  8t«venton,  2  £^t,  365.  Where  a  particular  form  of  notice  is  prescribed 
by  the  act,  that  must  be  strictly  pursued.  Rex  vs,  Ooke,  Cowp.  30.  The  intention  of 
the  summons  being  to  afford  the  person  accused  the  means  of  making  his  defence,  it 
should  contain  the  subetance  of  the  charge  and  fix  a  day  and  place  for  his  appearance, 
allowing  a  sufficient  time  for  the  attendance  of  himself  and  his  witnesses.  Rex  vs.  John- 
son, 1  Stra.  260.  A  summons  to  appear  immediately  upon  the  receipt  thereof  has  been 
thought  insufficient  in  one  case.  2  Burr.  681.  In  another,  an  objection  made  to  the 
summons  that  it  was  to  appear  on  the  same  day  was  only  removed  by  the  fact  of  the  de- 
fendant having  actually  appeared,  and  so  waived  any  irregularity  in  the  notice.  Rex  vs, 
Johnson,  1  Stra.  261.  It  is  equally  necessary  that  it  should  be  to  appear  at  a  place  cer- 
tain :  otherwise  the  party  commits  no  default  by  not  appearing ;  and  the  magistrate  cannot 
proceed  in  the  defendant's  absence  upon  a  summons  defective  in  these  particulars  with- 
out making  himself  liable  to  an  information.  Rex  v*.  Simpson,  1  Stra.  46.  It  has  been 
made  a  question  whether  the  service  of  the  summons  must  be  personal.  It  seems  in 
general  necessary  that  it  should  be  so,  unless  where  personal  service  is  expressly  dispensed 
with  by  statute.  Parker,  C.  J.,  was  of  that  opinion.  10  Mod.  345.  And  the  provisioni 
gpeciaUy  introduced  into  many  acts  of  parliament  to  make  a  service  at  the  dwellings 
house  sufficient,  seem  to  justify  the  inference  that  the  law  in  other  caees  ia  understood 
to  require  a  service  upon  the  person.  Where  personid  swvice  is  not  necess^,  leaving  a 
oopy  at  the  house  is  sufficient,  (Rex  vs.  Chandler,  14  East,  268;)  and  the  delivery  maybe 
to  a  person  on  the  premises  apparently  residing  there  as  a  servant.  Id.  ibid.  These 
rules  apply,  however,  only  to  those  cases  where  the  defendant  does  not  in  fact  appear;  for 
if  he  actually  appears  and  pleads,  there  is  no  longer  any  question  upon  the  sufficiency  or 
regularity  of  the  summons.  I  Stra.  261.  Paley  on  Convictions,  2d  ed.  by  Dowling,  21, 23. 
— Chitty. 

'  The  magistrate  has  in  general  no  authority  to  compel  the  attendance  of  witnesses  for 
the  purpose  of  a  summary  trial,  unless  where  it  is  specially  given  b^  act  of  parliament. 
This  in  many  cases  has  been  done;  and  in  sundry  acts  the  provision  is  accompanied  with 
a  penalty  on  refusal  to  attend  for  the  purpose  of  being  examined.  It  seems  agreed  that 
the  examination  of  witnesses  must  be  upon  oath,  and  that  no  legal  conviction  can  be 
founded  upon  any  testimony  not  so  taken.  There  is  a  difference  in  the  manner  in  which 
the  acts  are  worded  in  regard  to  the  mode  of  examination  to  be  pursued ;  for  while  some 
acts  expressly  mention  the  testimony  of  witnesses  on  oath,  others  in  general  terms  author- 
ise the  magistrate  to  hear  and  detefmme,  or  to  convict  or  eive  judgment  on  the  exanrnoMtm 
of  witnesses  without  noticing  the  oath.  But  such  generid  expressions  seem  in  legal  oon> 
struction  necessarily  to  refer  to  the  only  kind  of  testimony  known  to  the  law,  namely* 
that  upon  oath.  "For,"  says  Dalion,  ''in  all  cases  wheresoever  any  man  is  authorized  te 
examine  witnesses,  such  examination  shall  be  taken  and  construed  to  be  as  the  law  will* 
ue.  upon  oath."  Dalt.  o.  6,  s.  6;  and  see  id.  c.  115,  o.  164:  Plowd.  12,  a. ;  Lamb,  517 ;  ess 
jhirU  Aldridge,  4  D.  &  R.  83 ;  2  M.  C.  120 ;  Rex  vs.  Glosibpp,  4  B.  &  A.  616 ;  Paley,  33^ 
34.  Although  no  mode  of  examination  be  pointed  out  by  the  statutes  giving  jurisdic- 
tion over  the  offence,  yet,  as  justice  requires  that  the  accused  should  be  confronted  with 
the  witnesses -against  him  and  have  an  opportunity  of  cross-examination,  it  is  required 
by  ickw,  in  the  summary  mode  of  trial  now  under  consideration,  that  the  evidence  and 
depositions  should  be  taken  in  the  presence  of  the  defendant  where  he  appears.  For 
thoufl|h  the  legislature,  by  a  summary  mode  of  inquiry,  intended  to  substitute  a  more  ex- 
peditious process  for  the  common-law  method  of  trial,  it  could  not  design  to  dispense 
with  the  rules  of  justice  as  far  as  they  are  compatible  with  the  method  adopted.  Indeed* 
it  may  be  useful  upon  this  occasion  to  notice  the  general  maxim  which  has  been  laid 
down  as  a  guide  to  the  conduct  of  magistrates  in  regulating  all  their  summary  proceed- 
ings, namely,  that  *'acts  of  parliament,  in  what  they  are  silent,  are  best  expounded 
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his  conviction  of  the  offender  in  writing :  upon  which  he  usually  issues  his  war- 
rant either  to  apprehend  the  offender,  in  case  corporal  punishment  is  to  be  in- 
flicted on  him;  or  else  to  levy  the  penalty  incurred  by  distress  and  sale  of  his 
goods.  This  is  in  general  the  method  of  summary  proceedings  before  a  justice 
or  justices  of  the  peace;  but  for  particulars  we  must  nave  recourse  to  the  several 
statutes  which  create  the  offence  or  inflict  the  punishment;  and  which  usually 
chalk  out  the  method  by  which  offenders  are  to  oe  convicted.^  Otherwise  they 
fall  of  eoui^iie  under  the  general  rule^  and  can  only  be  convicted  by  indictment 
or  information  at  the  common  law. 

III.  To  this  head  of  summary  proceedings  may  also  be  properly  referred  the 
method,  immemorially  used  by  the  superior  courts  of  justice,  of  punishing  con- 
tempts by  attachment,  and  the  subsequent  proceedings  thereon. 

The  contempts  that  are  thus  punished  are  either  direct,  which  openly  insult 
or  resist  the  powers  of  the  courts  or  the  persons  of  the  judges  who  preside  there, 
or  else  are  consequential,  which  (without  such  gross  insolence  or  direct  r^284 
opposition)  ^plainly  tend  to  create  a  universal  disregard  of  their  autaor-  ^ 
ity.  The  principal  instances  of  either  sort  that  have  been  usually (^)  punish- 
able by  attachment  are  chiefly  of  the  following  kinds :  1.  Those  committed  by 
inferior  judges  and  magistrates  by  acting  unjustly,  oppressively,  or  irregularly 
in  administering  those  portions  of  justice  which  are  mtrusted  to  their  distribu- 
tion, or  by  disobeying  the  king's  writs  issuing  out  of  the  superior  courts  by  pro- 
ceeding in  a  cause  after  it  is  put  a  stop  to  or  removed  by  writ  of  prohibition, 
certiorari,  error,  supersedeas,  and  the  like;  for,  as  the  king's  superior  courts  (and 
especially  the  courts  of  king's  bench)  have  a  general  superintendence  over  all 
inferior  jurisdictions,  any  corrupt  or  iniquitous  practices  of  subordinate  judges 
are  contempts  of  that  superintending  authority  whose  duty  it  is  to  keep  them 
within  the  oounds  of  justice.  2.  Those  committed  by  sheriffs,  bailiffs,  gaolers, 
and  other  officers  of  the  court,  by  abusing  the  process  of  the  law  or  deceiving 
the  parties;  by  any  acts  of  oppression,  extortion,  collusive  behaviour,  or  culpable 
neglect  of  duty.  3.  Those  committed  by  attorneys  and  solicitors,  who  are  also 
officers  of  the  respective  courts,  by  gross  instances  of  fraud  and  corruption, 
injustice  to  their  clients,  or  other  dishonest  practice;'  for  the  malpractice  of  the 

{fy  2  Hawk.  P.  a  142,  Ac 


according  to  the  use  and  reason  of  the  common  law."  Rex  vs,  Simpson,  1  Stra.  45. 
Unless,  therefore,  the  defendant  forfeits  this  advantage  by  his  wil^l  absence,  he  ought 
to  be  called  upon  to  plead  before  any  evidence  is  given.  1  T.  R.  320.  And  the  witnesses 
must  be  sworn  and  examined  in  his  presence.  Rex  vt.  Vipont,  2  Burr.  1163.  Or,  if  the 
evidence  has  been  taken  down  in  his  absence  and  is  read  over  to  him  afterwards,  the 
witness  must  at  the  same  time,  unless  the  defendant  upon  hearing  the  evidence  should 
confess  the  fact,  (Rex  V9.  Hall«  1  T.  R.  320,]  be  resworn  in  his  presence,  and  not  merely 
called  upon  to  assert  the  truth  of  his  former  testimony.  Rex  V8.  Crowther,  1  T.  R.  125. 
For  the  intent  of  the  rule  is  that  the  witness  should  be  subjected  to  the  examination  of 
the  defendant  upon  his  oath.  2  Burr.  1163;  and  see  Rex  vs.  Kiddy,  4  D.  &  R.  734;  2 
M.  C.  364.  This  rule  is  confirmed  rather  than  contradicted  by  those  cases  wherein  con- 
victions have  been  sustained  without  expressly  alleging  the  evidence  to  have  been  taken 
in  the  presence  of  the  defendant.  Rex  vs.  Baker,  2  Stra.  1240.  Rex  vs.  Aiken,  3  Buit. 
1786.  Rex  vs.  Kempson,  Cowp.  241.  For  it  will  be  found  that  in  all  those  cases  the  judg- 
ment proceeded  upon  a  presumption  collected  from  the  whole  conviction  that  the  de- 
fendant was  in  fact  present  and  did  hear  the  evidence  given,  which  was  always  admitted 
to  be  necessary  to  the  regularity  of  the  magistrate's  proceedings.  Rex  vs.  Vipont,  2  Burr. 
1163 ;  and  see  Rex  vs.  Lovat,  7  T.  R.  162 ;  Rex  vs.  Thompson,  2  T.  R.  18 ;  Rex  vs.  Swal- 
low, 3  T.  R.  284;  Paley,  39,  40.— Chittt. 

^  These  acts  have  been  consolidated,  and  the  duties  of  justices  clearly  defined,  bv  the 
statute  11  &  12  Vict.  c.  43,  which  provides  a  procedure  applicable  to  the  great  m^ority 
of  cases  in  which  a  summcury  conviction  or  order  may  be  made  by  justices  of  the  peace 
out  of  sessions. — Kerr. 

'  It  is  not,  however,  usual  for  the  court  to  interfere  in  a  summary  way  against  an 
attorney  for  a  mere  breach  of  promise  where  there  is  nothing  criminal,  (2  Wils.  371 ;  and 
see  2  Moore,  665.  1  Bingh.  102,  105 ;)  or  on  account  of  negligence  or  unskilfulness,  (4 
Burr.  2060,  2  Bla.  Rep.  780.  1  Chitt.  Rep.  661,).  except  it  be  very  ^oss,  (Say,  50,  169;) 
nor  for  the  misconduct  of  an  attorney  inaependently  of  his  profession     Put  see  4  B  A 
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officers  reflects  some  dibhonoar  on  their  employers,  and,  if  freqnent  or  unpunished, 
creates  among  the  people  a  disgust  against  the  courts  themselves.  4.  Those 
committed  hy  jurymen  in  collateral  matters  relating  to  the  discharge  of  their 
office,  such  as  making  default  when  summoned,  refusing  to  he  sworn  or  to  give 
any  verdict,  eating  or  drinking  without  the  leave  of  the  court,  and  especially  at 
the  cost  of  either  party,  and  other  misbehaviour  or  irregularities  of  a  similar 
kind;  but  not  in  mere  exercise  of  their  judicial  capacities,  as  by  giving  a  false 
or  erroneous  verdict.  5.  Those  committed  by  witnesses,  by  making  default  when 
summoned,  refusing  to  be  sworn  or  examined,  or  prevaricating  in  their  evidence 
when  sworn.  6.  Those  committed  by  parties  to  any  suit  or  proceeding  before 
*285 1     *^®  court,  as  by  disobedience  to  any  *rule  or  order  made  in  the  progress 

J  of  a  cause,  by  non-payment  of  costs  awarded  by  the  court  upon  a  motion, 
or  by  non-observance  of  awards  duly  made  by  arbitrators  or  umpires  after  having 
entered  into  a  rule  for  submitting  to  such  determination.(6)  Indeed,  the  attach- 
ment for  most  of  this  species  of  contempts,  and  especially  for  non-payment  cf 
costs  and  non-performance  of  awards,  is  to  be  looked  upon  rather  as  a  civil  exe- 
cution for  the  Deneflt  of  the  injured  party,  though  carried  on  in  the  shape  of  a 
criminal  process  for  a  contempt  of  the  authority  of  the  court.*  And  therefore 
it  hath  been  held  that  such  contempts,  and  the  process  thereon,  being  properly 
the  civil  remedy  of  individuals  for  a  private  injury,  are  not  released  or  affected 
by  the  general  act  of  pardon.  And  upon  a  similar  principle,  obedience  to  any 
rule  of  court  may  also,  by  statute  10  Geo.  III.  c.  60,  be  enforced  against  any 
person  having  privilege  of  parliament  by  the  process  of  distress  infinite.  7.  Those 
committed  by  any  otner  persons  under  the  decree  of  a  peer,  and  even. by  peers 
themselves,  when  enormous  and  accompanied  with  violence,  such  as  forcible 
rescous  and  the  like,(/)  or  when  they  import  a  disobedience  to  the  king's  great 
prerogative  writs  of  prohibition,  habeas  corpus,{g)  and  the  rest."*  Some  of  these 
contempts  may  arise  in  the  face  of  the  court,  as  by  rude  and  contumelious  be- 
haviour ;  by  obstinacy,  perverseness,  or  prevaricatfon ;  by  breach  of  the  peace, 
or  any  wilful  disturbance  whatever :  others  in  the  absence  of  the  party,  as  by 
disobeying  or  treating  with  disrespect  the  king's  writ,  or  the  rules  or  process 
of  the  court,  by  perverting  such  writ  or  process  to  the  purposes  of  private 
malice,  extortion,  or  injustice ;  by  speaking  or  writing  contemptuously  of  the 
court  or  judges,  acting  in  their  judicial  capacity;  by  printing  false  accounts  (or 
*2861     ®^^°  ^^*^®  ^^®®  without  proper  permission)  of  causes  then  depending  in 

^  judgment;  '''and  by  any  thing,  m  short,  that  demonstrates  a  gross  want 
of  that  regard  and  respect  which,  when  once  courts  of  justice  are  deprived  of, 
theii  authority  (so  necessary  for  the  good  order  of  the  kmgdom)  is  entirely  lost 
among  the  people. 

The  process  of  attachment  for  these  and  the  like  contempts  must  necessarily 
be  as  autient  as  the  laws  themselves;  for  laws  without  a  competent  authority 
to  secure  their  administration  from  disobedience  and  contempt  would  be  vaio 
and  nugatory.  A  power,  therefore,  in  the  supreme  courts  of  justice,  to  suppress 
such  contempts  by  an  immediate  attachment  of  the  offender  results  from  th« 
first  principles  of  judicial  establishments,  and  must  be  an  inseparable  attendant 
upon  every  superior  tribunal.  Accordingly,  we  find  it  actually  exercised  ai 
early  as  the  annals  of  our  law  extend ;  and  though  a  very  learned  author(A) 
seems  inclinable  to  derive  the  process  from  the  statute  of  Westm.  2, 13  Edw.  L 
c.  39,  (which  ordains  that  in  case  the  process  of  the  king's  courts  be  resisted  by 

(•)  See  book  Hi.  iMge  17.  (')  4  Barr.  682.    Lords'  Joor.  FoIk  7,  Jane  8, 1767. 

(0  Styl.  277.    2  Hawk.  P.  C.  162.    Cro.  Jac  419.    Salk.         (*)  GUb.  B\mL  C.  P.  <di.  S. 
680. 

A.  47.  5  B.  &  A.  898.  8  Chitt.  Rep.  58.  1  Bingh.  91.  7  Moore,  424,  437.  Tidd,  5th  ed. 
81.— Chitty. 

'  By  the  inBolvent  acts,  persons  committed  to  prison  upon  an  attachment  for  non- 
payment of  money  awarded  to  be  paid  upon  a  submission  to  an  arbitration  which  has 
been  made  a  rule  of  court,  or  upon  an  attachment  for  not  paying  costs,  may  have  the 
benefit  of  that  statute  as  insolvent  debtors. — Chittt. 

**  But  a  peer  cannot  be  attached  for  non-payment  of  money,  pursuant  to  an  order 
of  nisi  prius,  which  has  been  made  a  rule  of  court.    7  T.  R.  171,  44S. — Chittt. 
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the  power  of  any  great  man,  the  sheriff  shall  chastise  the  resistors  by  imprison 
ment,  ^^aqua  non  d^liberentur  sine  spedali  prcecepto  domini  regis;"  and  if  the  sheriff 
himself  be  resisted,  he  shall  certify  to  the  courts  the  names  of  the  principal 
offenders,  their  aiders,  consenters,  commanders,  and  favourers,  and  by  a  special 
writ  judicial  they  shall  be  attached  by  their  bodies  to  appear  before  the  court, 
and  if  they  be  convicted  thereof  they  shall  be  punisned  at  the  king's  pleasure, 
without  any  interfering  by  any  other  person  whatsoever,)  yet  he  afterwards 
more  justly  concludes  that  it  is  a  part  of  the  law  of  the  land,  and,  as  such,  is 
confirmed  by  the  statute  of  magna  charta. 

If  the  contempt  be  committed  in  the  face  of  the  court,  the  offender  may  be 
instantly  apprehended  and  imj)ri8oned,  at  the  discretion  of  the  judge8,(0  with- 
out any  furtner  proof  or  examination.  But  in  matters  that  arise  at  a  distance, 
and  of  which  the  court  cannot  have  so  perfect  a  knowledge,  unless  by  the  con- 
fession of  the  party  or  the  testimony  of  others,  if  the  judges  upon  affidavit 
see  sufficient  ground  to  suspect  that  *a  contempt  has  been  committed,  t^icqqy 
they  either  make  a  rule  on  the  suspected  party  to  show  cause  why  an  L 
attachment  should  not  issue  against  him,(;*)  or,  in  very  flagrant  instances  of 
contempt,  the  attachment  issues  in  the  first  instance  3(A:)  as  it  also  does  if  no 
sufficient  cause  be  shown  to  dischar^ ;  and  thereupon  the  court  confirms  and 
makes  absolute  the  original  rule.  This  process  of  attachment  is  merely  intended 
to  brin^  the  party  into  court;  and,  when  there,  he  must  either  stand  committed, 
or  put  m  bail,  in  order  to  answer  upon  oath  to  such  interrogatories  as  shall  be 
administered  to  him  for  the  better  information  of  the  court  with  respect  to  the 
circumstances  of  the  contempt.  These  interrogatories  are  in  the  nature  of  a 
charge  or  accusation,  and  must  by  the  course  of  the  court  be  exhibited  within 
the  first  four  days ;(?)  and  if  any  of  the  interrogatories  are  improper,  the  de 
fendant  may  refUse  to  answer  it,  and  move  the  court  to  have  it  struck  out.(wi) 
If  the  paily  can  clear  himself  upon  oath,  he  is  discharged,  but,  if  perjured, 
mav  be  prosecuted  for  the  perjurv.(n)  If  he  confesses  the  contempt,  the  court 
will  proceed  to  correct  him  by  fine  or  imprisonment,  or  both,  and  sometimes 
by  a  corporal  or  infamous  punishment.(o)  If  the  contempt  be  of  such  nature 
that,  when  the  fact  is  once  acknowledged,  the  court  can  receive  no  furthei  in-, 
formation  by  interrogatories  than  it  is  already  possessed  of,  (as  in  the  case  of 
a  resco}iSj)(p)  the  defendant  may  be  admitted  to  make  such  simple  acknowledg- 
ment, and  receive  his  judgment  without  answering  to  any  interrogatories :" 
but  if  he  wilfully  and  obstmately  refUses  to  answer,  or  answers  in  an  evasive 
manner,  he  is  then  clearly  guilty  of  a  high  and  repeated  contempt,  to  be 
punished  at  the  discretion  of  the  court. 

It  cannot  have  escaped  the  attention  of  the  reader  that  this  method  of 
making  the  defendant  answer  upon  oath  to  a  criminal  charge  is  not  agroeabl«j 
to  the  genius  of  the  common  law  in  any  other  instance,(g)  '''and  seems,     p  ^ngg 
indeed,  to  have  been  derived  to  the  courts  of  king's  bench  and  com-    *• 
mon  pleas  through  the  medium  of  the  courts  of  equity.     For  the  whole  pro 
cess  of  the  courts  of  equity,  in  the  several  stages  of   a  cause,  and  finally  itj 
enforce  their  decrees,  was,  till  the  introduction  of  sequestrations,  in  the  nature 
of  a  process  of  contempt ;  acting  only  in  persanamy  and  not  in  rem.    And  there, 
aft^r  the  party  in  contempt  has  answered  the  interrogatories,  such  nis  answer 
may  be  contradicted  and  disproved  by  affidavits  of  the  adverse  party  :  whereas, 
in  the  courts  of  law,  tue  admission  of  the  party  to  purge  himself  by  oath  is 
more  favourable  to  his  liberty,  though  perhaps  not  less  dangerous  to  his  con 
science;  for,  if  he -clears  himself  by  his  answers,  the  complaint  is  totally  dib* 
missed.    And,  with  regard  to  this  singular  mode  of  trial,  thus  admitted  in  thit» 

O  Staimd.  P.  a  78,  b.  (»)  6  Mod.  78. 

(f)  Styl.  277.  (•)  Cro.  Our.  146. 

(*)S«lk.84.    8tn.l86,A6i.  ty)  The  King  vs.  BIkina,  M.  8  a«o.  III.  B.  B. 

(()  6  Mod.  78.  (f)  See  book  lU.  pp.  100, 101. 

Hstnu  444. 

■  ' — — — \  

^  Although  the  defendant  apknowledges  all  the  facts  charged  against  him,  yet  it  is  the 
practice  of  the  court  to  compel  him  to  answer  interrogatories,  unless  they  are  waived  by 
the  prosecutor.   5  T.  B.  362. — Christian. 
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one  particular  infitance^  I  shall  only  for  the  present  ohserve  that,  as  the  procesn 
by  attachment  in  general  appears  to  be  extremely  antient,(r)  and  has  in  more 
modern  times  been  recognised,  approved,  and  eonnrmed  by  several  express  acta 
of  pariiament;(«)  so  the  method  of  examining  the  delinquent  himself  upon 
oath,  with  regard  to  the  contempt  alleged,  is  at  least  of  as  hi^h  antiquity,(0 
and  by  long  and  immemorial  usage  is  now  become  the  law  of  the  land. 


CHAPTBB  XXL 
OF  ARRESTS. 


♦2891        *^^  «^r©  DOW  to  consider  the  regular  and  ordinary  method  of  pro- 

^     ceeding  in  the  courts  of  criminal  jurisdiction ;  which  may  be  distributed 

under  twelve  general  heads,  following  each  other  in  a  progressive  order ;  viz., 

I.  Arrest ;  2.  Commitment,  and  bail ;  8.  Prosecution ;  4.  Process ;  5.  Ar- 
raignment, and  its  incidents ;  6.  Plea,  and  issue ;  7.  Trial,  and  conviction ; 
8.  Clergy;    9.  Judgment,  and  its  consequences;     10.  Eeversal  of  Judgment; 

II.  Beprieve,  or  pardon ;  12.  Execution ; — ^all  of  which  will  be  discussed  in 
the  subsequent  part  of  this  book. 

First,  then,  or  an  arrest  /  which  is  the  apprehending  or  restraining  of  one's 

?erson,  in  order  to  be  forthcoming  to  answer  an  alleged  or  suspected  crime. 
*o  this  arrest  all  persons  whatsoever  are,  without  distinction,  equally  liable  in 
all  criminal  cases ;  but  no  man  is  to  be  arrested  unless  charged  with  such  a 
crime  as  will  at  least  justify  holding  him  to  bail  when  taken.  And,  in  general, 
an  arrest  maybe  made  four  ways:  1.  By  warrant;  2.  By  an  officer  without 
warrant;  3.  By  a  private  person  also  without  a  warrant;  4.  By  a  hue  and  cry. 
*2901  *^'  warrant  may  be  granted  in  extraordinary  cases  by  the  privy 
J  council,  or  secretaries  of  state  ;(a)'  but  ordinarily  by  justices  of  the 
peace.  This  they  may  do  in  any  cases  where  they  have  a  jurisdiction  over  the 
offence,  in  order  to  compel  the  person  accused  to  appear  before  them  ;(6)  for  it 
would  be  absurd  to  give  them  power  to  examine  an  offender  unless  they  had  also 
a  power  to  compel  him  to  attend  and  submit  to  such  examination.  Ajid  this  ex- 
tends undoubtedly  to  all  treasons,  felonies,  and  breaches  of  the  peace  ;*  and  also 

(r)  Teuwbook,  20  Hen.  TI.  c.  87.    22  Edw.  IT.  o.  20.  (<)  M.  5  Edw.  IV.  rot  76»  oitod  In  Rait  Ent  268,  pL  6. 

(•)  Stat  48  £Us.  &  6, 1 3.    18  Gar.  U.  st  2,  o.  2,  1 4.    9  *         (•)  1  Lord  Raym.  66. 

10  W.  Iir.  0. 16.    12  Anne,  >t  2,  c  16,  {6.  (»)  2  Hawk.  P.  a  84. 

^  As  to  arrests  in  criminal  cases  in  general,  see  1  Chitt.  C.  L.  2d  ed.  11  to  71.  Burn,  J«, 
tit.  Arrest 

'  Or  by  the  speaker  of  the  house  of  commons  (14  East,  1,  163)  or  house  of  lords,  (8  T. 
B.  314,)  or  by  a  judge  of  the  court  of  Zing's  Bench.  1  Hale,  578 ;  and  see  48  Geo.  111. 
c.  58. 

When  the  offender  is  not  likely  to  abscond  before  a  warrant  can  be  obtained,  it  is  in 
general  better  to  apprehend  him  by  a  uKorani  than  for  a  private  person  or  officer  to 
arrest  him  of  his  own  accord,  because  if  the  justice  should  grant  his  warrant  erroneously, 
no  action  lies  against  the  party  obtaining  it.  3  Esp.  166, 167.  And  if  a  magistrate  exceed 
his  jurisdiction,  the  officer  who  executes  a  warrant  is  protected  from  liability,  and  the 
magistrate  himself  cannot  be  sued  until  after  a  month's  notice  of  action,  during  which 
he  may  tender  amends,  (24  Geo.  11.  c.  44.  See  ante,  1  book,  354,  n.  37  ;)  and  no  action 
can  be  supported  against  the  party  procuring  the  warrant,  though  the  arrest  was  without 
cause,  unless  it  can  be  proved  that  the  warrant  was  obtained  maliciously.  1  T.  R.  535. 
S  Esp.  R.  135.— Chittt. 

•  Penury  and  libels,  (4  J.  B.  Moore,  195.  1  B.  &  B.  548.  Gow.  84.  Fortesc.  37,  358.  140. 

11  St.  Tr.  305,  316.  2  Wils.  159,  160,)  and  nuisances,  when  persisted  in,  (Ventr.  169.  1 
Hod.  76.  5  Mod.  80,  142.  6  Mod.  180,)  subject  the  offender  to  such  criminal  process. 
And  there  are  some  misdemeanours  for  which  particular  acts  of  parliament  expressly 
authorize  a  justice  of  the  peace  to  issue  his  warrant,  as  for  keeping  a  disorderly  house, 
{25  Geo.  11.  e.  ^,  s.  6.)  or  obtaining  money  under  false  pretences.    30  Geo.  11.  c.  24.    In 

ivMdern  pracUce,  however,  it  is  not  usual  for  a  justice  out  of  sessions  to  issue  a  warrant 
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to  all  such  offences  as  thej  have  power  to  punish  by  statute.'  Sir  Edward  Coke, 
indeed,(c)  hath  laid  it  down  that  a  justice  of  the  peace  cannot  issue  a  warrant  to 
apprehend  a  felon  upon  bare  suspicion;  no,  not  even  till  an  indictment  be 
actually  found ;  and  the  contrary  practice  is  by  other8(<£)  held  to  b§  grounded 
rather  upon  connivance  than  the  express  rule  of  law,  though  now  by  lone  cus- 
tom established.  A  doctrine  which  would  in  most  cases  give  a  loose  tcT^lcms 
to  escape  without  punishment;  and  therefore  Sir  Matthew  Hale  hath  com- 
ated  it  with  invincible  authority  and  strength  of  reason;  maintaining,  1. 
That  a  justice  of  the  peace  bath  power  to  issue  a  warrant  to  apprehend  a  person 
acctised  of  felony,  though  not  yet  indicted  ;(e)  and  2.  That  he  may  also  issue  a 
wari*ant  to  apprehend  a  person  suspected  of  felony,  though  the  original  sus- 
picion be  not  in  himself,  but  in  the  party  that  prays  his  warrant;  because  he  is 
a  competent  judge  of  the  probability  offered  to  him  of  such  suspicion.  But  in 
both  cases  it  is  fitting  to  examine  upon  oath  the  pilirty  requiring  a  warrant,  as 
well  to  ascertain  that  there  is  a  felony  or  other  crime  actually  committed,  without 
which  no  warrant  should  be  granted;  as  also  to  prove  the  cause  and  probability 
of  suspecting  the  party  against  whom  the  warrant  is  prayed.(/)*  This  warrant 
ouffht  to  be  under  the  hand  and  seal  of  the  justice,*  should  set  forth  the  time 
and  place  of  making,  and  the  cause  for  which  it  is  made,  and  should  be  directed 
to  the  *constable  or  other  peace-officer,  (or,  it  may  be,  to  any  private  per-  r*2Qi 
son  by  name,)(^)'  requiring  him  to  bring  the  party  either,  generally,'  L 
before  any  justice  of  the  peace  for  the  county,  or  only  before  the  justice  who 

f  anted  it ;  the  warrant  in  the  latter  case  being  called  a  special  warrant.(A) 
general  warrant  to  apprehend  all  persons  suspected,  without  naming  or  par- 
ticularly describing  any  person  in  special,  is  illegal  and  void  for  its  uncer- 
tainty ;(0  for  it  is  the  duty  of  the  magistrate,  and  ought  not  to  be  left  to  thu 


(«)  4  Inst.  176.  (F)  Salk.  170. 

I*)  2  Hawk.  P.  C.  84.  (i 

(•)  2  llBl.  P.< 
JT)  Ibid.  110. 


{*)  2  Hawk.  P.  C.  84.  (*)  2  Hawk.  P.  C.  85. 

(•)  2  llal.  P.  G.  106.  (<)  1  HaL  P.  G.  580.    2  Hawk.  P.  a  82. 


for  a  libel  on  a  priyate  individual,  or  for  perjury, — though  where  an  illegal  publication  is 
manifestly  dangerous  in  its  tendency  to  the  public  interests  they  will  exercise  that  dis- 
cretion with  which  long  practice  has  invested  them.  4  J.  B.  Moore,  195.  1  B.  &  B.  548. 
^ow.  84.  This  also  they  will  always  do  on  the  commission  of  any  misdemeanour  which 
ynvolves  an  attempt  to  perpetrate  a  felony ;  and,  when  assembled  in  session,  they  may 
issue  a  warrant  against  a  party  suspected  of  perjury,  even  though  he  has  not  been 
indicted. — Chitty. 

*  Where  a  statute  gives  a  justice  jurisdiction  over  an  offence,  it  impliedly  gives  him 
power  to  apprehend  any  person  charged  with  such  offence,  and  especially  after  a  party 
Las  neglected  a  summons.  2  Bingh.  63.  Hawk.  b.  ii.  c.  13,  s.  15.  12  Hep.  131,  b.  10 
Mod.  248.— Chittt. 

*  The  power  to  grant  such  warrants  is  now  regulated,  by  statute  11  &  12  Vict.  c.  42, 
"  to  facilitate  the  performance  of  the  duties  of  justices  of  the  peace  out  of  sessions  within 
England  and  Wales  with  respect  to  persons  <^arged  with  indictable  offences,"  oonsoli- 
datmg  and  amending  previous  statutes. — Stewart. 

*  But  it  seems  suificient  if  it  be  in  writing  and  signed  by  him,  unless  a  seal  is  expressly 
required  by  a  particular  act  of  parliament.    Willes'  Rep.  411.    Bull.  N.  P.  C.  83.-Chitty. 

*  It  has  recently  been  decidea  that  warrants  may  be  directed  to  ofScers  either  by  their 
particular  names,  or  by  ihe  description  of  their  office;  and  that,  in  the  first  case,  the 
officer  may  execute  the  warrant  anywhere  within  the  jurisdiction  of  the  magistrate  who 
issued  it ;  in  the  latter  case,  not  beyond  the  precincts  of  his  office.  And  where  a  warrant 
of  a  magistrate  was  directed  *'To  the  constables  of  W.  and  to  all  other  his  majesty's 
officers,"  it  was  held  that  the  constables  of  W.'  (their  names  not  being  inserted  in  the 
warrant)  could  not  execute  it  out  of  the  district.  1  Bar.  &  Ores.  288.  2  D.  &  R.  444.  If 
an  act  of  parliament  direct  that  a  justice  shall  grant  a  warrant,  and  do  not  state  to 
whom  it  shall  be  directed,  it  must  be  directed  to  the  constable,  and  not  to  the  sheriff, 
unless  such  power  be  given  by  the  act.  2  Ld.  Raym.  1192.  2  Salk,  381 ;  sed  vid.  1  H. 
Bla.  15,  noHs,  These  distinctions  are  now  rendered  immaterial  by  the  5  Geo.  IV.  c.  18, 
s.  6,  whereby  the  constable  or  any  other  peace-officer  of  any  parish  or  place  may  execute 
any  warrant  within  the  magistrate's  jurisdiction,  whether  the  warrant  be  addressed  to 
him  by  name  or  not,  or  whether  he  be  a  constable  or  peace-officer,  &c.  of  the  place  io 
which  he  exeoutes  the  warrant. — Cuittt. 

'  The  warrant  need  not  state  the  time  when  the  party  is  to  be  brought  before  th% 
Biagistrate  for  examination.    Fort.  143.    8  T.  R.  110.--CaiTTT. 
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officer,  to  judge  of  the  ground  of  suspicion.  And  a  warrant  to  apprehend  alJ 
persons  guilty  of  a  crime  therein  specified  is  no  legal  warrant ;  for  the  point 
upon  which  its  authority  rests  is  a  fact  to  be  decided  on  a  subsequent  trial, 
namely,  whether  the  person  apprehended  thereapon  be  really  guilty  or  not* 
It  is  therefore,  in  fact,  no  warrant  at  all,  for  it  will  not  justify  the  officer  who 
acts  under  it;(^)  whereas  a  warrant  properly  penned  (even  though  the  magis- 
trate who  issues  it  should  exceed  his  jurisdiction)  will,  by  statute  24  Geo.  II 
c.  44,  at  all  events  indemnify  the  officer  who  executes  the  same  ministerially. 
And  when  a  warrant  is  received  by  the  officer  he  is  bound  to  execute  it  so  fai 
as  the  jurisdiction  of  the  magistrate  and  himself  extends.  A  warrant  fh)m 
the  chief  or  other  justice  of  the  court  of  king's  bench  extends  all  over  the 
kingdom,  and  is  tested  or  dated  England;  not  Oxfordshire,  Berks,  or  other  par- 
ticular county.  But  the  warrant  of  a  justice  of  the  peace  in  one  county,  as 
^2921  Yorkshire,  must  be  backed,  that  is,  signed,  by  a  justice  of  the  *peace  in 
-»  another,  as  Middlesex,  before  it  can  be  executed  there.  Formerly, 
regularly  speaking,  there  ought  to  have  been  a  fresh  warrant  in  every  fresh 
county :  but  the  practice  of  backing  warrants  had  long  prevailed  without  law, 
and  was  at  last  authorized  by  statutes  23  Geo.  II.  c.  26,  and  24  Geo.  II.  c.  55. 
And  now,  by  statute  18  G^o.  III.  c.  81,  any  warrant  for  apprehending  an 
Bullish  offender  who  may  have  escaped  into  Scotland,  and  vice  versa,  may  be 
endorsed  and  executed  by  the  local  magistrates,  and  the  offender  conveyed 
back  to  that  part  of  the  united  kingdoms  in  which  such  offence  was  committed.** 


(*)  A  practice  had  obtaiiMd  In  tbe  •ecretaries'  office  ever 
■Ince  tbe  Reetoration,  groaoded  on  some  clauees  io  the  actf 
for  reffulatiDg  the  preas,  of  laauing  general  warranta  to  take 
up  (without  naming  any  person  in  particular)  the  authors, 
printers,  or  pnbliahen  of  radi  obecen*  or  aeditioas  libels 
M  were  particularly  spedfled  in  the  warrant.  When  those 
acta  expired,  in  10M,  the  same  pnctice  was  inadvertently 
continued  in  every  reign,  and  ander  every  administration, 


except  the  ftrar  last  years  of  queen  Anne,  down  to  the  year 
1783,  when,  such  a  w^irrant  being  issued  to  apprehend  tha 
authors,  printers,  and  pubUsbers  of  a  certain  seditious  libel, 
its  validity  was  disputed;  and  the  warrant  was  a^JudfMl 
by  the  whole  court  of  King's  Bench  to  be  void  in  the  ease  of 
Money  m.  Leach.  Trin.  6  Oeo.  III.  B.  R.  Ailer  which  the 
issuing  of  such  general  warrants  was  declared  illegal  hj  • 
vote  Of  the  house  of  commons.   Com.  Jour.  April  22, 1766k 


'General  warrants  to  take  up  loose,  idle,  and  disorderly  people,  (3  Burr.  1766,)  and 
search-warrants,  (Hawk.  h.  ii.  o.  13,  s.  17,  n.  6,)  are  the  only  exceptions  to  this  rule. — 
Chittt. 

"  And  now,  hy  the  44  Geo.  III.  c.  92,  if  any  offender  has  escaped  from  Ireland  inic 
England  or  Scotland,  or  vice  versd,  he  may  he  apprehended  hy  a  warrant  endorsed  hy  a 
justice  of  the  peace  of  the  county  or  jurisdiction  within  which  the  offender  shall  be 
found ;  and  he  may  be  conveyed  to  that  part  of  the  United  Kingdom  in  which  the  wtat- 
rant  issued  and  the  offence  is  charged  to  nave  been  committed.-— Christian. 

By  the  54  Geo.  III.  c.  186,  all  warrants  issued  in  England,  Scotland,  or  Ireland  may  be 
executed  in  any  part  of  the  United  ELingdom.  Independently  of  this,  the  secretary  of 
state  for  Ireland  may,  by  his  warrant,  remove  a  prisoner  there  to  be  tried  in  England 
for  an  offence  committed  in  the  latter,  (3  ^sp.  Kep.  178;)  and  an  English  justice  may 
commit  a  person  here  who  has  committed  an  ofi^nce  in  Ireland  preparatory  to  sending  him 
thither  for  trial.    2  Stra.  848.    4  Taunt.  34. 

With  respect  to  the  Ume  of  arresting  a  person.  A  person  may  be  apprehended  in  the 
night  as  well  as  the  day,  (9  Co.  66;)  and  uiough  the  statute  29  Car.  II.  c.  7,  s.  6  prohibita 
arrests  on  Sundays,  it  excepts  the  cases  of  treasons,  felonies,  and  breaches  of  the  peace: 
in  these  cases,  therefore,  an  arrest  may  be  made  on  that  day.  Cald.  291.  1  T.  R.  265. 
Willes,  459. 

As  to  Mie  place  in  which  a  party  may  be  arrested.  Since  the  privileges  of  sanctuary 
and  abjuration  were  abolished,  by  21  Jac.  I.  c.  28,  no  place  affords  protection  to  offenders 
against  the  criminal  law.  And  even  the  clergy  may,  on  a  criminal  charge,  be  arrested 
frhilst  in  their  churches,  (Cro.  Jac.  321,^  though  it  is  illegal  to  arrest  them  in  any  civil 
case  whilst  in  the  church  to  perform  cuvine  service,  or  going  to  or  returning  from  the 
same,  on  any  day.  Bac.  Abr.  Trespass,  D.  3.  And  if  a  person  having  committed  a  felony 
in  a  foreign  country  comes  into  England,  he  may  be  arretted  here  and  conveyed  and 
given  up  to  the  magistrates  of  the  coimtry  against  the  laws  of  which  the  offence  was  com- 
mitted.   4  Taunt.  34. 

It  may  be  here  observed  as  a  general  rule  that  if  the  warrant  be  materially  defective 
or  the  officer  exceed  his  authority  in  executing  it,  and  if  he  be  killed  in  the  attempt,  this 
is  only  manslaughter  in  the  party  whom  he  endeavoured  to  arrest,  (1  East,  P.  C.  310.  1 
Leach,  206.  6  T.  R.  122.  5  East,  308.  1  B.  &  C.  291 ;)  and  any  third  person  may  lawftill) 
interfere  to  prevent  an  arrest  under  it,  doing  no  more  than  is  necessary  for  that  piurpose. 
h  East,  304,  308.    1  Leach,  206.— Chitty. 

By  6  4^  7  Vict.  c.  34,  when  a  warrant  has  been  issued  for  a  supposed  offender  io  the 
640 
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2  Arrests  by  officers  without  warrant  may  be  executed, — ^1.  By  a  jast  oe  of  the 
peace,  who  may  himself  apprehend,  or  cause  to  be  apprehended,  by  word  only, 
any  person  committing  a  felony  or  breach  of  the  peace  in  his  presence  (J) 
2.  The  sheriff,^^  and,  8.  The  coroner,  may  apprehend  any  felon  within  the  county 
without  warrant.  4.  The  constable,  of  whose  office  we  formerly  spoke,(m)  hath 
grAat  original  and  inherent  authority  with  regard  to  arrests.  He  may,  without 
waiTant,  arrest  any  one  for  a  breach  of  the  peace  committed  in  his  view,  and 
carry  him  before  a  justice  of  the  peace.  And  in  case  of  felony  actually  com- 
mitted, or  a  dangerous  wounding,  whereby  felony  is  likely  to  ensue,  he  may 
upon  probable  suspicion  arrest  uie  felon,"  and  for  that  purpose  is  authorized 
(as  upon  a  justice's  warrant)  to  break  open  doors,  and  even  to  kill  the  felon,  if 
he  cannot  otherwise  be  taken;  and  if  he  or  his  assistants  be  killed  in  attempt- 
ing such  arrests,  it  is  murder  in  all  concerned. (n)  5.  Watchmen,  either  those 
appointed  by  the  statute  of  Winchester,  13  Edw.  I.  c.  4,  to  keep  watch  and 
ward  in  all  towns  from  sunsetting  to  sunrising,  or  such  as  are  mere  assistants 
to  the  constable,  may  virtute  officii  arrest  all  offenders,  and  particularly  night- 
walkers,  and  commit  them  to  custody  till  the  morning,  (o)'' 

O  1  Hia*  P' 0.  80.  (•)  See  book  L  page  85ft.  (»)  2  Hal.  P.  G.  88, 80.  (•)  2  HaL  P.  C.  98. 

colonies,  and  he  escapee  into  the  United  Elingdom,  it  shall  be  lawful  for  a  secretary  of 
state  to  endorse  sach  warrant.  And  a  still  more  important  power  has  been  given  by  two 
acts  passed  in  the  same  session  of  parliament,  (6  &  7  Vict.  c.  75,  76,)  which  provides  for 
the  arrest  of  certain  offenders  who  have  escaped  from  France  and  the  United  States  of 
America  into  this  country.  Under  the  former  of  these  acts,  (giving  effect  to  a  conven- 
tion for  that  purpose,)  persons  accused  of  murder,  forgery,  or  fraudulent  bankruptcy 
tfe  to  he  delivered  up  hy  the  proper  authorities  in  this  country  to  the  proper  authorities 
of  France ;  and  by  the  latter,  (giving  effect  to  an  article  for  this  purpose  in  the  Washing- 
Um  treaty,)  persons  charged  with  murder,  or  assault  with  intent  to  commit  murder, 
piracy,  arson,  robbery,  or  forgery,  are  to  be  delivered  up  to  the  United  States.  Corre- 
sponding laws  have  been  passed  by  the  legislatures  of  both  the^e  countries  for  giving  the 
same  powers  as  against  offenders  escaping  from  this  country  to  France  and  the  United 
Atates.  —Stewart.   See  Act  of  Congress,  12  Aug.  1848.   9  Stat,  at  Laree,  302. — Sh  a  as  wood. 

^'  And  the  sheriff  may  arrest  though  the  party  be  merely  suspected  of  a  capital  offence, 
(2  Hale,  87 ;)  and  if  the  sheriff  be  assaulted  in  the  execution  of  his  office  he  may  arrest 
the  offender.    1  Saund.  77.    1  Taunt.  146. — Chittt. 

^'  A  constable  may  justify  an  imprisonment  without  warrant  on  a  reasonable  charge  of 
felony  made  to  him,  althoush  he  afterwards  discharges  the  prisoner  without  taking  him 
l>efore  a  magistrate,  and  although  it  turn  out  that  no  felony  was  committed  by  any  one, 
(Holt,  C.  N.  P.  418.  Cald.  291;)  and  the  charge  need  not  specify  all  the  particulars  ne- 
ot^ssary  to  constitute  the  offence.  R.  k  R.  C.  C.  329.  In  general,  however,  a  constable 
cannot,  without  an  express  charge  or  warrant,  justify  the  arrest  of  a  supposed  offender 
upon  suspicion  of  his  guilt  unless  some  actual  &lony  has  been  committed  and  there  is 
reasonable  cause  for  the  suspicion  that  the  party  imprisoned  is  guilty,  (4  Esp.  Rep.  80. 
Holt,  C.  N.  P.  478.  Hawk.  b.  2,  o.  12,  s.  16.  2  Hale,  92,  89,  n.  f.  Cald.  291;)  and  a  con- 
stable is  not  justified  in  apprehending  and  imprisoning  a  person  on  suspicion  of  having 
rec(>ived  stolen  goods  on  the  mere  assertion  of  one  of  the  principal  felons.  2  Stark.  167. 
There  are,  however,  authorities  in  favour  of  an  exception  to  this  rule  in  the  case  of  ni|;ht- 
waUcers  and  persons  reasonably  suspected  of  felony  in  the  night.  3  Taunt.  14.  1  ^ast, 
P.  0,  303.  Hawk.  b.  2,  c.  12,  s.  20.  2  Hale,  89.  5  Edw.  III.  c.  14.  2  Inst.  52.  Bac.  Abr. 
•it.  Constable,  G.  And,  by  a  modem  act  of  parliament,  an  express  power  is  given  to  con- 
stables and  other  peace-officers,' when  on  duty,  to  apprehend  every  person  who  may 
reasonably  be  suspected  of  having,  or  carrying,  or  by  any  ways  conveying,  at  any  time 
after  sunsetting  and  before  sunrising,  gooos  suspected  to  be  stolen.  22  Geo.  III.  c.  58, 
B.  3.  54  Geo.  III.  o.  57,  ss.  16,  17,  18.  And  other  stotutes  (32  Geo.  III.  c.  53,  s.  17.  51 
Goo.  III.  c.  119,  ss.  18,  24)  authorize  constables  and  otherpeace-officers  to  apprehend 
evil-disposed  and  suspected  persons  and  reputed  thieves.  Tnus,  by  the  32  Geo.  III.  c.  53, 
8.  17,  constables,  headboroughs,  patrols,  and  watchmen  are  empowered  to  apprehend 
reputed  thieves  frequenting  the  streets,  highways,  and  avenues  of  public  resort,  and 
convey  them  before  a  proper  magistrate.  And  in  order  to  give  more  effect  to  the  public 
office  at  Bow  street,  the  51  Geo.  III.  c.  119,  s.  24,  and  54  Geo.  III.  c.  37,  s.  16,  17,  18,  di- 
rect two  magistrates  of  that  office  ^of  whom  the  chief  magistrate  must  be  one)  to  swear 
in  men  to  act  as  constables  for  Middlesex,  Surrey,  Essex,  Kent,  and  Westminster,  and 
enable  the  persons  so  sworn  to  apprehend  offenders  against  the  peace,  both  by  night  and 
by  day,  with  all  the  powers  which  other  constables  possess. — Chittt. 

"  But  at  common  law  no  peace-officer  is  justified  in  taking  up  a  night-walVer  unless  he 
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8.  Any  private  person  (and  a  fotfiori  a  peace-officer)  that  is  present  when  any 
^oQQ-1  felony  is  committed  is  bound  by  the  law  to  ^arrest  the  felon,  on  pain  ox 
^  fine  and  imprisonment  if  he  escapes  through  the  negligence  of  the 
stander8-by.(jo)  And  they  may  justify  breaking  open  the  doors  upon  follow- 
ing such  felon ;  and  if  they  kill  Atm,  provided  he  cannot  be  otherwise  taken,  it  ifl 
justifiable  -,  though  if  tliey  are  killed  in  endeavouring  to  make  such  arrest  it  ie 
murder.(<7)  Upon  probable  suspicion,  also,  a  private  person  may  arrest  the 
felon  or  other  person  so  suspected/r)^^  but  he  cannot  justify  breaking  open 
doors  to  do  it;  and  if  either  party  kill  the  oth^  in  the  attempt,  it  is  man* 
slaughter,  and  no  more.(«)  It  is  no  more,  because  there  is  no  malicious  design 
to  kul;  but  it  amounts  to  so  much,  because  it  would  be  of  most  pernicious  conse- 
quence if,  under  pretence  of  suspecting  felony,  any  private  person  might  break 
open  a  house  or  kill  another,  and  also  because  such  arrest  upon  suspicion  is 
barely  permitted  by  the  law,  and  not  enjoined,  as  in  the  case  of  those  who  are 
present  when  a  felony  is  committed. 

4.  There  is  yet  another  species  of  arrest,  wherein  both  officers  and  private 
men  are  concerned,  and  that  is  upon  a  kite  and  cry  raised  upon  a  felony  com- 
mitted. A  hue,  (from  huer,  to  shout  and  cry,)  hutesium  et  clamor^  is  the  old 
common-law  process  of  pursuing,  with  horn  and  with  voice,  all  felons,  and  such 
as  have  dangerously  wounded  another.(t)  It  is  also  mentioned  by  statute 
Westm.  1,  8  Bdw.  I.  c.  9,  and  4  Edw.  I.,  de  officio  coronatoris.  But  the  principal 
statute  relative  to  this  matter  is  that  of  Winchester,  18  Edw.  I.  c.  1  and  4; 
which  directs  that  from  thenceforth  eveiy  county  shall  be  so  well  kept,  that 
immediately  upon  robberies  and  felonies  committed,  fresh  suit  shall  be  made 
from  town  to  town  and  from  county  to  county,  and  that  hue  and  cry  shall  be 
raised  upon  the  felons,  and  they  that  keep  the  town  shall  follow  with  hue  and 
cry  with  all  the  town  and  the  towns  near,  and  so  hue  and  cry  shall  be  made 
from  town  to  town  until  they  be  taken  and  delivered  to  the  sherifil     And,  that 

*2941    ^^^^  ^^^  *^^  ^^  "^*y  more  effectually  be  made,  the  *hundred  is  bound 
J    by  the  same  statute,  cap.  3,  to  answer  for  all  robberies  therein  com- 
mitted, unless  they  take  the  felon ;  which  is  the  foundation  of  an  action  agftinst 
the  hundred(u)  in  case  of  any  loss  by  robbery.    By  statute  27  Ells.  c.  18,  no 


(p)  2  Hawk.  P.  G.  74.  (•)  2  Hal.  P.  C.  82,  83. 

f)  2  Hal.  P.  C.  77.  (*)  Bracton,  1 8,  Ir.  2,  c.  1,  { 1.    Mirr.  e.  2, 1 6. 
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has  committed  some  disorderly  or  suspicious  act.   Bac.  Abr^  Trespass,  D.  3.  2  Ld.  Baym. 

1301.--CH1TTT. 

^*  Where  a  felony  has  been  actually  committed,  a  private  person  acting  with  a  good  in- 
tention, and  upon  such  information  as  amounts  to  a  reasonable  and  probable  ffround  of  4v«> 
pidon,  is  justified  in  apprehending  without  a  warrant  the  suspected  person  in  order  to 
carry  him  before  a  magistrate.  Gald.  291.  4  Taunt.  34,  35.  Price,  525.  But  where  a 
private  person  had  delivered  another  into  the  custody  of  a  constable,  upon  a  suspioioii 
which  appeared  afterwards  to  be  unfounded,  it  was  held  that  the  person  so  arrested  might 
maintain  an  action  of  trespass  for  an  assault  and  false  imprisonment  against  such  private 
person,  although  a  felony  nad  been  actually  committed.    6  T.  R.  315. — Christian. 

With  respect  to  interference  and  arrests  in  order  to  pret>ent  the  commission  of  a  crime, 
any  person  may  lawfully  lay  hold  of  a  lunatic  about  td  commit  any  mischief  which,  if 
committed  by  a  sane  person,  would  constitute  a  criminal  offence,  or  any  other  person 
whom  he  shall  see  on  the  point  of  committing  a  treason  or  felony,  or  doin^  any  act  which 
will  manifestly  endanger  the  life  or  person  of  another,  and  may  detain  him  until  it  may 
be  reasonably  presumed  that  he  has  changed  his  purpose ;  but  where  he  interferes  ta 
prevent  others  from  fighting  he  should  first  notify  his  intention  to  prevent  the  breadi 
of  the  peace.  Hawk.  b.  2,  c.  12,  s.  19.  1  Hale,  589.  2  Kol.  Abr.  559,  £.  pi.  3,  n.  8.  Selw. 
3d  ed.  830.  Com.  Dig.  Pleader,  3  M.  22.  Bac.  Abr.  Trespass,  D.  3.  1  East,  P.  C.  304. 
Thus,  any  one  may  justify  breaking  and  entering  a  party's  house  and  imprisoning  him, 
to  prevent  him  ft'om  murdering  nis  wife,  who  cries  out  for  assistance.  2  B.  &  r.  260. 
Selw.  3d  ed.  830.  Bac.  Abr.  Trespass,  D.  3.  And  the  riding  in  a  body  to  quell  a  riot  is 
lawful ;  and  no  information  will  be  granted  for  small  irregularities  in  the  pursuit  of  such 
a  design.  1  Bla.  Be^.  47.  1  B.  &  P.  264,  n.  a.  1  East,  P.  C.  304.  If  a  man  be  found 
attempting  to  commit  a  felony  in  the  night,  any  one  may  apprehend  and  detain  ~ 
**11  b*"  be  carried  before  a  magistrate.    1  B.  ft  M.  C.  C.  93.-^HiTTr.  «      *    . 
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hue  and  cry  is  sufficient  unless  made  with  both  horsemen  and  footman.  And^ 
by  statute  8  Geo.  II.  c.  16,  the  constable  or  like  officer  refusing  or  neglecting  to 
make  hue  and  cry  forfeits  5/.;  and  the  whole  viU  or  district  is  still  in  strictness 
liable  to  be  amerced,  according  to  the  law  of  Alfred,  if  any  felony  be  committed 
therein  and  the  felon  escapes:"  an  institution  which  hath  long  prevailed  in 
many  of  the  Eastern  countries,  and  hath  in  part  been  introducecf  even  isto  the 
Mogul  empire,  about  the  beginning  of  the  last  century,  which  is  said  to  have 
effectually  delivered  that  vast  territory  from  the  plague  of  robbers,  by  making 
in  some  places  the  villages,  in  others  the  officera  of  justice,  responsible  for  all 
the  robberies  committed  within  their  respective  districtf>.(to)  Hue  and  crv(x) 
may  be  raised  either  by  precept  of  a  justice  of  ^br  peace,  or  by  a  peace-officer 
or  by  any  private  man  that  Knows  of  a  felon)  The  party  raising  it  must 
acquaint  the  constable  of  the  vill  with  all  the  ch  ;umstanceB  which  ne  knows 
of  the  felony  and  the  person  of  the  felon,  and  thereupon  the  constable  is  to 
search  his  own  town,  and  raise  all  the  neighbouring  vills,  and  make  pursuit 
with  horse  and  foot ;  and  in  the  prosecution  of  such  hue  and  cry  the  constable 
and  his  attendants  have  the  same  powers,  protection,  and  indemnification  as 
if  acting  under  a  waiTant  of  a  justice  of  the  peace.  But  if  a  man  wantonly  or 
maliciously  raises  a  hue  and  cry  without  cause,  he  shall  be  peverely  punished 
as  a  disturber  of  the  public  peace.(y^ 

In  order  to  encourage  further  the  apprehending  of  certau.  ^clons,  rewards 
and  immunities  are  bestowed  on  such  as  bring  them  to  justice  b)  divers  acts  of 
parliament.  The  statute  4  &  5  W.  and  M.  c.  8  enacts  that  such  as  apprehend 
a  highwayman  and  prosecute  him  to  conviction  shall  receive  a  reward  of  402. 
from  the  public,  to  be  paid  to  them  (or,  if  ^killed  in  the  endeavour  to  r^oQS 
take  him,  their  executors)  by  the  sheriff  of  the  county,  besides  the  horse,  *- 
furniture,  arms,  money,  and  other  goods  taken  upon  the  person  of  such  robber, 
with  a  reservation  of  the  right  of  any  person  from  whom  the  same  may  have 
been  stolen ;  to  which  the  statute  8  Geo.  II.  c.  16  superadds  10/.  to  be  paid  by 
the  hundred  indemnified  by  such  taking.  By  statutes  6  &  7  W.  III.  c  17  and 
15  Geo.  II.  c.  28,  persons  apprehending  and  convicting  any  offender  against 
those  statutes  respecting  the  coinage  shall  (in  case  the  offence  be  treason  or 
felony)  receive  a  reward  of  forty  pounds,  or  ten  pounds  if  it  only  amount  to 
counterfeiting  the  copper  coin.  By  statute  10  &  11  W.  III.  c.  23,  any  person 
apprehending  and  prosecuting  to  conviction  a  felon  guilty  of  burglary,  nouse* 
breaking,  horse-stealing,  or  private  larceny  to  the  value  of  5^.  from  any  shop, 
warehouse,  coach-house,  or  stable,  shall  be  excused  from  all  parish  offices.  And, 
by  statute  5  Anne,  c.  81,  any  person  so  apprehending  and  prosecuting  a  burglar 
or  felonious  house-breaker  (or,  if  killed  in  the  attempt,  his  executors)  shall  bo 
entitled  to  a  reward  of  40/.(2r)  By  statute  6  Geo.  I.  c.  23,  persons  discovering, 
apprehending,  and  prosecuting  to  conviction  any  person  taking  reward  for  help- 
ing others  to  their  stolen  goo^s,  shall  be  entitled  to  forty  pounds.  By  statute 
14  Geo.  II.  c.  6,  explained  by  15  Geo.  II.  c.  84,  any  person  apprehending  and 
prosecuting  to  conviction  such  as  steal,  or  kill  with  an  intent  to  steal,  any  sheep 
or  other  cattle  specified  in  the  latter  of  the  said  acts,  shall  for  every  such  con- 
viction receive  a  reward  of  ten  pounds.  Lastly,  by  statutes  16  Geo.  II.  c.  16 
and  8  Geo.  III.  c.  15,  persons  discovering,  apprehending,  and  convicting  felons 
and  others  being  found  at  large  during  the  term  for  which  they  are  ordered  to 
be  transported,  shall  receive  a  reward  of  twenty  pounds.** 


(•)  Mod.  Un.  Hirt.  tL  888,  ^  1Mb 
(>)  2  Hal.  P.  C.  lua-104. 
(9)  1  Hawk.  P.  C.  76. 


(«)  The  •tatotM  4  *  6  W.  and  ML  e.  8, 0  *  7  W.  m.  a  17, 
and  6  AiuD«,  a  31  (together  with  3  Oea  I.  o.  16,  {  4»  which 
difecti  the  method  of  reimboning  the  ■herllb)ei«  octended 
to  the  ooonty-pelatine  of  Durham,  bj  stat.  14  Gea  III.  c  46w 


**  These  acts  are  all  repealed,  by  7  &  8  Geo.  IV.  o.  27. — Chittt. 

>«The  above  acts  are  repealed,  by  7  &  8  Geo.  IV.  o.  22,  27,  64,  and  58  Geo.  III.  a  7C , 
«n  I  costs  are  allowed  to  prosecutors  in  certain  oases. — Chittt. 
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CHAPTEE  XXII. 

OF  COMMITMENT  AND  BAIL. 

*2961        *  When  a  delinquent  is  arrested  by  any  of  the  means  mentioned  in  the 
■^    preceding  chapter,  he  ought  regularly  to  be  carried  before  a  iustice  of 
the  peace  ;^  and  how  he  is  there  to  be  treated  1  shall  next  show  under  the  second 
head  of  commitment  and  bail. 

The  justice  before  whom  such  prisoner  is  brought  is  bound  immediately  to 
exambie  the  circumstances  of  the  crime  alleged;'  and  to  this  end,  by  statute  2  A 
3  Ph.  and  M.  c.  10,  he  is  to  take  in  writing  the  examination  of  such  prisoner 
and  the  information  of  those  who  bring  him  :*  which,  Mr.  Lambard  observes,(a) 
was  the  first  warrant  given  for  the  examination  of  a  felon  in  the  English  law. 
For,  at  the  common  law,  nemo  tenebatur  prodere  seipsum :  and  his  fault  was  not 
to  be  wrung  out  of  himself,  but  rather  to  be  discovered  by  other  means  and 
other  men.*    If  upon  this  inquiry  it  manifestly  appears  that  either  no  such 

(«}  Eirenarch.  b.  il.  e.  7.    Baa  pace  867. 

^  In  a  late  case,  where  it  was  stated  the  party  behaved  improperly  in  a  church,  it  was 
held  that  though  a  constable  might  be  justified  in  removing  him  from  the  church  and 
detaining  him  till  the  service  was  over,  yet  he  could  not  legally  detain  him  afterwards 
lo  take  him  before  a  magistrate.    2  B.  &  C.  699. 

A  watchman  should  deliver  the  supposed  offender  over  to  a  constable,  or  take  him  before 
a  magistrate.    Bait,  J.,  c.  104. 

A  private  person  may  do  the  same  as  a  watchman.  In  a  late  case  it  was  held  that  a 
private  person  when  he  took  a  party  endeavouring  to  commit  a  felony  might  detain  him 
in  order  to  take  him  before  a  magistrate.    I  R.  &  M.  C.  0.  93. — Chittt* 

'  A  constable  arresting  a  man  on  suspicion  of  felony  is  bound  to  take  him  before  a 
magistrate  as  soon  as  he  reasonably  can ;  and  he  has  no  right  to  detain  a  prisoner  three 
days  without  taking  him  before  a  magistrate,  in  oi-der  that  evidence  may  be  collected  in 
support  of  a  felony  with  which  be  is  charged.  Wright  vs.  Court,  6  D.  &  R.  623.  And  see 
2  Hawk.  P.  C.  117. 

It  is  the  duty  of  the  magistrate  to  take  and  complete  the  examination  of  all  ooncemedy 
and  to  discharge  or  commit  the  individual  suspected,  as  soon  as  the  nature  of  the  case 
will  admit.  Fost.  142, 143.  But  he  is  allowed  a  reaaonable  time  for  this  purpose  before  he 
makes  his  final  decisions.  It  seems  to  have  been  formerly  considered  that  the  law 
intends  three  days  to  be  sufi&cient,  and  that  a  magistrate  cannot  justifythe  detainer  of  a 

?arty  eighteen  days  under  examination.  Scavage  vs,  Tateham,  Cro.  Elia.  829.  1  Hale, 
'.  C.  586,  686.  2  id.  120,  121.  2  Hawk.  P.  C.  c.  16,  s.  12.  1  Chitt.  C.  L.  72.  This  point 
was  considered  in  a  very  recent  case, — Davis  vs.  Capper,  King's  Bench,  sittings  in  oano 
before  Easter  Term,  1829.  That  was  an  action  against  a  magistrate  for  false  imprison* 
ment.  The  plaintiff  had  been  brought  before  the  defendant  upon  suspicion  of  felony, 
and  was  committed  by  him  for  further  examination  for  fourteen  days.  The  court, 
without  ffiving  judgment  upon  the  whole  case,  which  comprehended  other  questions, 
expressed  a  strong  opinion  that  fourteen  days  was  not  a  reasonable  period  for  commit 
ment  for  re-examination,  and  that  a  warrant  for  such  commitment  was  bad  for  not 
setting  forth  full  and  satisfactory  reasons  for  committing  for  so  long  a  period ;  and  they 
referred  to  the  case  of  Scavage  vs.  Tateham  (Cro.  £Ux.  829)  as  justifying  that  opinion. 
Ed.  MS.— Chitty. 

'  The  prisoner's  examination  must  not  be  upon  oath :  that  of  the  witnesses  must  be. 
2  Hale,  P.  C.  62.  1  id.  686.  1  Phil.  Ev.  106.  Where  magistrates  first  took  the  examina- 
tion of  witnesses,  not  on  oath,  in  support  of  a  conviction,  and  afterwards  swore  them  to 
the  truth  of  their  evidence,  the  court  of  King's  Bench  expressed  their  disapprobation 
of  the  practice.  Rex  vs.  Kiddy,  4  D.  &  R.  734.  The  prisoner  has  no  right  to  the  assist- 
ance of  an  attorney  when  under  examination  on  a  charge  of  felony:  the  privilege,  when 
4kilowed,  is  entirely  a  matter  of  discretion  in  the  magistrate.  Cox  vs.  Coleridge,  2  D.  &  R. 
86.  1  B.  &  C.  37.  1  M.  C.  142.  See,  however,  an  e&borate  note  on  this  im{K>rtant  sub- 
j<3ct,  Paley  on  Convictions,  2d  ed.  by  Dowling,  28,  et  seq.^  where  the  propriety  of  that 
decision  is  considered. — Chitty. 

*  But  the  statute  of  Philip  and  Mary  was  repealed,  by  statute  7  Geo.  IV.  c.  64,  and 
other  provisions  introduced.  And  now  the  statute  11  &  12  Vict.  o.  42,  s.  17  provides  that 
in  all  cases  where  any  person  shall  appear  or  be  brought  before  any  justice  or  justices  of 
the  peace,  charged  with  any  indictable  offence,  whether  committed  in  England  or  Wales. 
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crime  was  committed  or  that  the  suspicion  entertained  of  the  pnsoner  was 
wholly  groundless,  in  such  cases  only  it  is  lawful  totally  to  discharge  him. 
Otherwise  he  must  either  be  committed  to  prison  or  give  bail ;  that  is,  put  in 
securities  for  his  appearance  to  answer  the  charge  against  him.^  This  commit- 
ment, therefore,  bein^  only  for  safe  custody,  wherever  bail  will  answer  the  same 
intention  it  OQffht  tol)e  taken,  as  .in  most  of  the  inferior  crimes;  but  in  r^oQ? 
felonies  and  other  offences  of  a  ^capital  nature  no  bail  can  be  a  security  ^ 
equivalent  to  the  actual  custody  of  the  person.  For  what  is  there  that  a  man 
may  not  be  induced  to  forfeit  to  save  nis  own  life  ?  and  what  satisfaction  or 
indemnity  is  it  to  the  public  to  seize  the  effects  of  them  who  have  bailed  a 
murderer,  if  the  murderer  himself  be  suffered  to  escape  with  impunity?  Upon 
a  principle  similar  to  which  the  Athenian  magistrates,  when  they  took  a  solemn 
oath  never  to  keep  a  citizen  in  bonds  that  could  give  three  sureties  of  the  same 
quality  with  himself,  did  it  with  an  exception  to  such  as  had  embezzled  the 
public  money  or  been  guilty  of  treasonable  practice8.(^)  What  the  nature  of 
bail  is  hath  been  shown  in  the  preceding  book,(c)  viz.,  a  delivery  or  bailment 
of  a  person  to  his  sureties,  upon  their  giving  (together  with  himself)  sufficient 
security  for  his  appearance;  he  being  supposed  to  continue  in  their  friendly 
custody,  instead  of  going  to  gaol.  In  civil  cases  we  have  seen  that  every  de- 
fendant is  bailable ;  but  in  criminal  matters  it  is  otherwise.  Let  us  therefore 
inquire  in  what  oases  the  party  accused  ought  or  ought  not  to  be  admitted  to 
baU. 

(>)  Pott  Antlq.  b.  L  a  18.  (•)  See  book  tti.  page  2D0. 

or  upon  the  high  seas,  or  on  land  beyond  the  sea,  or  whether  such  person  appear  volun- 
tarily upon  summons,  or  have  been  apprehended  with  or  without  warrant,  or  be  in 
custody  for  the  same  or  anv  other  offence,  such  justice  or  justices,  before  he  or  they 
shall  commit  him  to  prison  for  trial  or  before  admitting  him  to  bail,  shall  in  the  presence 
of  such  accused  person,  who  is  at  liberty  to  put  questions  to  the  witnesses,  take  the  stated 
ment  on  oath  or  affirmation  of  the  witne.8ses  and  reduce  such  statement  to  writing.  And 
after  such  examination  is  completed,  their  depositions  are  to  be  read  over  to  the  accused, 
and  the  justices,  or  one  of  them,  shall  say  to  him  these  words,  or  words  to  the  like  effect: 
— "Having  heard  the  evidence,  do  you  wish  to  say  any  thing  in  answer  to  the  charge? 
Tou  are  not  obliged  to  say  any  thine  unless  you  desire  to  do  so ;  but  whatever  you  say 
will  be  taken  down  in  writing,  and  may  be  given  in  evidence  against  you  upon  the 
trial."  And  if  the  accused  then  makes  a  statement,  it  is  to  be  taken  down  accordingly. 
The  place  where  the  examination  is  taken  is  not  to  be  deemed  an  open  court,  but  such 
examination  may  be  conducted  privately;  and  (unlike  cases  of  summary  conviction)  it  is 
discretionary  with  the  justices  to  allow  the  accused  the  assistance  of  an  attorney  oi 
counsel . — Sti  w  art. 

^  Hecognizixnce  to  ProHcuie. — ^Besides  this  commitment  and  bail,  the  magistrate  should 
take  the  recognizance  of  the  prosecutor  to  appear  and  prefer  an  indictment  and  give 
evidence  at  the  next  sessions  of  the  peace,  or  general  gaol-delivery,  as  the  case  may 
require,  and  in  case  of  refusal  may  commit  him  to  gaol.  I  Hale,  586.  2  Hale,  52,  121. 
3  M.  &  S.  1.  See  farther.  Bum,  J.,  Recognizance.  Williams,  J.,  Recognizance.  1  Chitt. 
C.  L.  90. 

Beeognhcmee  to  give  Evidence, — When  it  appears  that  a  person  brought  before  the  magis- 
trate as  a  witness  may  probably  be  able  to  give  material  evidence  against  the  prisoner, 
he  has,  in  the  cases  of  manslaughter  and  felony,  by  the  express  provisions  of  the  statutes 
\k2  Fh.  and  M.  c.  13,  s.  5  and  2  &  3  Ph.  and  M.  c.  10,  s.  2,  authority  to  bind  such  wit- 
ness by  recoffnizance  or  obligation  to  appear  at  the  next  general  gaol-delivery,  to  give 
evidence  against  the  party  indicted ;  and  infants  and  married  women,  who  cannot  legally 
bind  themselves,  must  procure  others  to  be  bound  for  them.  And  if  the  witness  refuse 
to  give  such  recognizance,  the  magistrate  has  power  to  commit  him,  this  being  virtually 
included  in  his  commission,  and,  by  necessary  consequence,  upon  the  above-mentioned 
statutes.  3  K.  &  8.  1.  1  Hale,  586.  This  doctrine  was  confirmed  in  a  late  case  where  a 
married  woman  refused  to  enter  into  a  recognizance  for  her  appearance  at  sessions,  to 
give  evidence  against  a  felon,  and  the  magistrate  committed  her,  and  the  court  of  King's 
Bench  held  that  the  commitment  was  legal.  3  M.  &  S.  I.  But  a  justice  of  the  peace  is 
not  authorized  by  law  to  commit  a  witness  willing  to  enter  into  a  recognizance  for  his 
appearance  to  give  evidence  against  an  offender,  merely  because  such  witness  is  unable 
to  find  a  surety  to  join  him  in  such  recognizance,  nor  ought  the  justice  to  require  such 
svrety :  the  pwrty's  own  recognizance  (at  the  peril  of  commitment)  is  all  that  ought  to  be 
required.    Per  Chraham,  B.,  Bodmin  Sum.  Ass.  1817.    1  Burn,  J.,  24th  ed.  1013.-~OB'f tv 
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And,  first,  to  refase  or  delay  to  bail  any  person  bailable  is  an  offence  against 
the  liberty  of  the  subject  in  any  magistrate,  by  the  common  law,(rf)  as  well  as 
by  the  statute  Westm.  I,  3  Edw.  I.  c.  15,  and  the  habeas  corpus  act,  31  Car.  II. 
c.  2.  And,  lest  the  intention  of  the  law  should  be  frustrated  by  the  justice's 
requinng  bail  to  a  greater  amount  than  the  nature  of  the  case  demands,  it  is 
expressly  declared,  by  statute  1  W.  and  M.  st.  2,  c.  1,  that  excessive  bail  ought 
not  to  be  required ;  though  what  bail  should  be  called  excessive  must  be  lef\i  to 
the  courts,  on  considering  the  circumstances  of  the  case,  to  determine.  And, 
on  the  other  hand,  if  the  magistrate  takes  insufficient  bail  he  is  liable  to  be  fined 
Lf  the  criminal  doth  not  appear.(e)*  Bail  may  be  taken  either  in  court,  or  in 
some  particular  cases  by  the  sheriff,^  coroner,  or  other  magistrate,'  but  most 
♦2981  ^®"*^^y  ^y  ^^®  justices  of  the  peace.*  Regularly,  in  all  offences,  either 
J  against  the  common  *law  or  act  of  parliament,  that  are  below  felony, 
the  offender  ought  to  be  admitted  to  bail,  unless  it  be  prohibited  by  some  special 
act  of  parliament. (/)  In  order,  therefore,  more  precisely  to  ascertain  what 
offences  are  bailable, — 

Let  us  next  see  who  may  not  be  admitted  to  bail,  or  what  offences  are  not 
bailable.  And  here  I  shall  not  consider  any  one  of  those  cases  in  which  bail  is 
ousted  by  statute  from  prisoners  convicted  of  particular  offences ;  for  then  such 
imprisonment  without  bail  is  part  of  their  sentence  and  punishment.  But 
where  the  imprisonment  is  only  for  safe  custody  before  the  conviction,  and  not 
for  punishment  afterwards,  in  such  cases  bail  is  ousted  or  taken  away  wherever 
the  offence  is  of  a  very  enormous  nature ;  for  then  the  public  is  entitled  to  de- 
mand nothing  less  than  the  highest  security  that  can  be  given,  viz.,  the  body  of 
the  accused,  in  order  to  insure  that  justice  shall  be  done  upon  him  if  guilty. 
Such  persons  therefore,  as  the  author  of  the  Mirror  observes,(^)  have  no  other 
sureties  but  the  four  walls  of  the  prison.  By  the  antient  common  law,  before(A) 
and  since(i)  the  conquest,  all  felonies  were  bailable,  till  murder  was  excepted 
by  statute;  so  that  persons  might  be  admitted  to  bail  before  conviction  almost 
in  every  case.  But  the  statute  Westm.  1,  3  Edw.  I.  c  15  takes  away  the  powei 
of  bailing  in  treason  and  in  divers  instances  of  felony.  The  statutes  23  Hon 
VI.  c.  9  and  1  &  2  P.  and  M.  c.  13  give  further  regulations  in  this  matter  ;^  and 

(*)  2  Hawk.  P.  C.  do.  (*)  2  lurt.  189. 

(•[  Ibid.  89.  (<)  In  omnibut  ptadtiidefdonia  tfM  aoaaahu  per  pkgiot 

(/)  2  Hal.  P.  C.  127.  dimiai,prKU^qmem^pUieaodekomieidio,ubi  ad  terras 

(#)C.2,{24.  aiOar  ttatutuM  eiL   Olanv.  (.  14,  cl. 

*  And  even  if  the  criminal  does  appear,  yet  if  the  bail  were  taken  corruptly  the  magin- 
trate  would  continue  liable  to  an  information  or  indictment.    2  T.  R.  190. — Uhittt. 

^  Sed  quaere  if  a  sheriff  has  this  power  ?  It  seems  not.  See  4  T.  K.  505.  2  H.  Bla.  418. 
Lamb.  15. — Chitty. 

'The  court  of  King's  Bench,  or  any  judge  thereof,  in  vacation,  may  at  their  discretion 
admit  persons  to  bail  in  all  cases  whatsoever,  (see  3  East,  163.  5  T.  R.  169 ;)  but  none 
can  claim  this  benefit  de  jure,  2  Hale,  129.  As  to  when  this  court  will  bailt  see  1  Chitt. 
C.  L.  2d  ed.  98,  99.— Chittt. 

*  The  24  Geo.  II.  c.  55  enacts  that  where  a  warrant  has  been  backed,  and  the  party 
accused  has  been  taken  out  of  the  county  where  the  supposed  offence  has  been  commit- 
ted, any  justice  of  the  county  where  he  was  taken  may,  if  the  offence  be  bailable,  take 
bail ;  and  the  same  provision  is  extended  to  Ireland,  by  44  Geo.  III.  c.  92,  s.  1 ,  and  the 
45  Geo.  III.  c.  92  and  the  48  Geo.  III.  o.  58,  s.  2  enact  that  where  the  offender  escapes 
from  one  part  of  the  United  Kingdom  to  the  other  he  may  be  bailed  by  any  judge  or 
justice  of  that  part  of  the  United  Kingdom  where  he  was  apprehended,  unless  the  judg 
who  granted  the  warrant  has  written  the  words  "not  bailable"  on  the  back  of  the 
process. — Chitty. 

^  These  statutes  are  all  repealed,  by  the  7  Geo.  IV.  c.  64,  by  sect.  1  of  which  it  St 
enacted  **  that  where  any  person  shall  be  taken  on  a  charge  of  felony,  or  suspicion  of 
felony,  before  one  or  more  justice  or  justices  of  the  peace,  and  the  charge  shall  be  su]^ 
ported  by  positive  and  credihle  evidence  of  the  met,  or  by  such  evidence  as,  if  not 
explained  or  contradicted,  shall,  in  the  opinion  of  the  justice  or  instices,  raise  a  strong 
presumption  of  the  guilt  of  the  person  charged,  such  person  shall  be  committed  to 
prison  by  such  justice  or  justices,  in  the  manner  thereinafter  mentioned ;  but  if  there 
shall  be  only  one  justice  present,  and  the  whole  evidence  given  before  him  shall  be  suqfi 
m  neither  to  raise  a  strong  presumption  of  guilt,  nor  to  warrant  the  dismissal  of  the 
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upon  the  whole  we  may*  collect(A:)  that  no  justice  of  the  peace  can  bail,  1.  Upon 
an  accusation  of  treason ;  nor,  2.  Of  murder;  nor,  3.  In  case  of  manslaughter 
if  the  prisoner  be  clearly  the  slayer,  and  not  barely  suspected  to  be  so;  or  if 
any  inaictment  be  found  against  him ;  nor,  4.  Such  as,  being  committed  for 
felony,  have  broken  prison ;  because  it  not  only  carries  a  presumption  of  guilt, 
but  is  also  superadding  one  felony  to  another ;  5.  Persons  outlawed ;  6.  Such 
as  have  abjured  the  realm;  7.  *Approvers,  of  whom  we  shall  speak  in  r*oqa 
a  subsequent  chapter,  and  persons  by  them  accused ;  8.  Persons  taken  ^ 
with  the  mainour,  or  in  the  fact  of  felony ;  9.  Persons  charged  with  arson ;  10 
Excommunicated  persons,  taken  by  writ  de  excommunicato  capiendo :  all  which 
are  cleai'ly  not  admissible  to  bail  by  the  justices.  Others  are  of  a  dubious  na- 
ture, as,  11.  Thieves  openly  defamed  and  known;  12.  Persons  charged  with 
other  felonies,  or  manifest  and  enormous  offences,  not  being  of  good  fame :  an6 
13.  Accessories  to  felony,  ^at  labour  under  the  same  want  of  reputation 
These  seem  to  be  in  the  discretion  of  the  justices,  whether  bailable  or  not 
The  last  class  are  such  as  must  be  bailed  upon  offering  sufficient  surety;  aa,  14 
Persons  of  good  fame  charged  with  a  bare  suspicion  of  manslaughter  or  othei 
inferior  homicide;  15.  Such  persons  bein^  charged  with  petit  larceny  or  any 
felony  not  before  specified;  or,  16.  "With  bemg  accessory  to  any  felony.  Lastly, 
it  is  agreed  that  the  court(Z)  of  king's  bench  (or  any  iudge(m)  thereof  in  time 
of  vacation)  may  bail  for  any  crime  whatsoever,  be  it  treason,(n)  murder,(o) 
or  any  other  offence,  according  to  the  circumstances  of  the  case.  And  herein 
the  wisdom  of  the  law  is  very  manifest.  To  allow  bail  to  be  taken  commonly 
for  such  enormous  crimes  would  greatly  tend  to  elude  the  public  justice;  and 
yet  there  are  cases  (though  they  rarely  happen)  in  which  it  would  be  hard  and 
unjust  to  confine  a  man  in  prison,  though  accused  even  of  the  greatest  offence. 
The  law  has  therefore  provided  one  court,  and  only  one,  which  has  a  discre- 
tionary power  of  bailing  in  any  case:  except  only,  even  to  this  high  jurisdic^ 
tion,  and  of  course  to  all  inferior  ones,  such  persons  as  are  committed  by  either 
house  of  parliament,  so  long  as  the  ^session  lasts;  or  such  as  are  com-  r*oAA 
mitted  for  contempts  by  any  of  the  king's  superior  courts  of  justice.(|))     ^ 

Upon  the  whole,  if  the  offence  be  not  bailable,  or  the  party  cannot  find  bail, 
he  is  to  be  committed  to  the  county  gaol  by  the  mittimus  of  the  justice,  or  war- 
rant under  his  hand  and  seal,  containing  the  cause  of  his  commitment ;  there 
to  abide  till  delivered  by  due  course  of  law.(gr)"     But  this  imprisonment,  as  has 

(*)  2  iDflt.  186.    2  Hal.  P.  0. 129.  (•)  In  omnHnu  plaeCti*  de  fdonia  sdUi  aceutaha  par  pl^fioi 

jo  2  Inst.  189.    Latch.  12.   Yftngh.  157.   Comb.  Ill,  298.  dimitti,  prmtertpuim  in  pkudto  de  hmiUeidio.    Olanv.  f.  14,  c 

1  Gomyna  Dig.  495.  1.    Sciaidum  kimen  quod^  in  hoc  plaeUo^  non  $oUt  <^^ 

r»)SkiD.  0b3.    Salk.  106.    Btra.  911.    1  ComynB  Dig.  497.  per  plegioi  dimOii,  niti  ex  rtgim  poteHatie  ben^^teio.    Ibid. 

(*)  In  the  reign  of  qaeen  Elisabeth  it  was  the  unfliiimcras  c.  3. 

opinion  of  the  Judges  that  no  oonrt  conld  bail  upon  a  com-  (#)  Stanndf.  P.  C.  73,  b. 

mitment  for  a  charge  of  high  fcnnson  by  any  of  the  queen's  («;  2  Hal.  P.  C  122. 
privy  oonncU.    1  Anders.  298. 

charge,  such  justice  shall  order  the  person  charged  to  be  detained  in  custody  until  he  or 
she  shall  be  taken  before  two  justices  at  the  least ;  and  where  any  person  so  taken,  or 
any  person  in  the  first  instance  taken  before  two  justices,  shall  be  charged  with  felony, 
or  on  suspicion  of  felony,  and  the  evidence  given  in  support  of  the  charge  shall  in  their 
opinion  not  be  such  as  to  raise  a  strong  presumption  of  the  guilt  of  the  person  charged 
and  to  require  his  or  her  committal,  or  such  evidence  shall  be  adduced  on  behalf  of  the 
person  charged  as  shall  in  their  opinion  weaken  the  presumption  of  his  or  her  guilt,  but 
there  shall  notwithstanding  appear  to  them  in  either  of  such  cases  to  be  sufficient  ground 
for  judicial  inquiry  into  his  or  her  guilt,  the  person  charged  shall  be  admitted  to  bail,  by 
such  two  justices,  in  the  manner  thereinafter  mentioned ;  provided  always  that  nothing 
therein, contained  shall  be  construed  to  require  any  such  justice  or  justices  to  hear  evi- 
dence on  behalf  of  any  person  so  charged  unless  it  shall  appear  to  him  or  them  to  be 
meet  and  conducive  to  the  ends  of  justice  to  bear  the  same.—^l/HiTTr. 

"  This  is  not  the  form  where  the  offence  is  bailable  and  the  party  cannot  find  bail :  in 
that  case  it  is  to  keep  the  prisoner  in  custody  "  for  want  of  sureties,  or  until  he  shall  be 
discharged  by  due  course  of  law."    And  where  the  commitment  is  in  the  nature  of 

Sunishment,  the  time  of  imprisonment  must  be  stated,  and  if  it  be  until  the  par'y  he 
ischarged  by  due  course  of  law  it  will  be  bad,  (5  B.  &  A.  895 ;)  but  where  in  other 
Inspects  the  time  of  imprisonment  is  sufficiently  stated,  the  unnecessary  addition  of  thf- 
irords  "until  he  be  discharged  by  due  course  of  law"  will  not  vitiate.    3  M.  ft  S.  283 
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been  said,  is  only  for  safe  custody,  and  not  for  panishment :  therefore,  in  thin 
dubious  interval  between  the  commitment  and  trial,  a  prisoner  ou^ht  to  be 
used  withtbe  utmost  humanity,  and  neither  be  loaded  with  needless  fetters,  or 
subjected  to  other  hardships  than  such  as  are  absolutely  requisite  for  the  pur- 
pose of  confinement  only;  though  what  are  so  requisite  must  too  often  be 
left  to  the  discretion  of  the  gaolers,  who  are  frequently  a  merciless  race  of  men, 
and,  by  being  conversant  m  scenes  of  misery,  steeled  against  any  tender 
sensation.  Yet  the  law  (as  formerly  held)  would  not  justify  them  in  fettering 
a  prisoner  unless  where  he  was  unruly  or  had  attempted  to  escape  ;(r)  this 
bemg  the  humane  language  of  our  antient  lawgivers  :(8)  "custodes  pcenam  sibicon^ 
missorum  non  augeant,  nee  eos  torqueant ;  sed  omni  scevUia  remota,  pietateque  ad- 
hibita,  judicia  debite  exequantur" 


CHAPTEE  XXIII. 

OF  THE  SEVERAL  MODES  OF  PROSECUTION. 

*S01 1        *^HE  next  step  towards  the  punishment  of  offenders  is  their  prosecu- 
^    tion,  or  the  manner  of  their  formal  accusation.^  And  this  is  either  upon 
8  previous  finding  of  the  fact  by  an  inquest  or  grand  jury;  or  without  such  pre- 
vious finding.    The  former  way  is  either  by  presentment  or  indictment, 

I.  A  presentment,  generally  taken,  is  a  very  comprehensive  term,  including 
not  only  presentments  properly  so  called,  but  also  inquisitions  of  office  and  in- 
dictments by  a  ^and  jury.  A  presentment,  properly  speaking,  is  the  notice 
taken  by  a  grand  jury  of  any  offence  from  their  own  knowledge  or  observa- 
tion,(a)  without  any  bill  of  indictment  laid  before  them  at  the  suit  of  the  king : 
as  the  presentment  of  a  nuisance,  a  libel,  and  the  like ;  upon  which  the  officer 
of  the  court  must  afterwards  frame  an  indiotment(6)  before  the  party  presented 
can  be  put  to  answer  it.  An  inquisition  of  office  is  the  act  of  a  jury  summoned 
by  the  proper  officer  to  inquire  of  matters  relating  to  the  crown  upon  evidence 
laid  before  them.  Some  of  these  are  in  themselves  convictions,  and  cannot 
afterwards  be  traversed  or  denied;  and  therefore  the  inquest,  or  jury,  ought  to 
hear  all  that  can  be  alleged  on  both  sides.  Of  this  nature  are  all  inquisitions 
offelo  de  se;  of  flight  in  persons  accused  of  felony;  of  deodands  and  the  like;' 
and  presentments  of  petty  offences  in  the  sheriffs  tourn  or  court-leet,  where- 
upon the  presiding  officer  may  set  a  fine.*  Other  inquisitions  may  be  afterwards 

(*)2Inft.881.    SlnaLM.  (•)  Umb.  Afrwiardk.  L  4»  a  «. 

(•)  Flat.  2. 1,  c  28.  (*)  2  Inat  739. 

And  as  to  the  form  of  the  mittimufi  in  general,  see  1  Chitt.  C.  L.  109  to  116,  2d  ed. — 

— ^*HITTT. 

'  It  may  here  be  useful  briefly  to  consider  the  time  when  the  proeecation  should  be  oom- 
menced.  The  habeas  corpus  act  provides  that  a  person  committed  for  treason  or  felony 
must  be  indicted  in  the  ensuing  term  or  sessions,  or  the  party  must  be  bailed,  unless  it 
be  shown  upon  oath  that  the  witnesses  for  the  prosecution  could  not  be  produced  at  the 
preceding  session.  31  Gar.  II.  o.  2,  s.  7.  See,  acoordingly,  2  R.  S.  737,  i  28,  Ac.  This 
regulation  applies,  however,  only  to  persons  actually  confined  upon  suspicion,  and  is 
Bo^ly  intended  to  prevent  the  protracting  of  arbitrary  imprisonment ;  so  that  it  does  not 
preclude  the  crown  from  preferring  an  indictment  at  any  distance  of  time  from  the 
actual  perpetration  of  the  offence,  unless  some  particular  statute  limits  the  time  of  prose- 
cuting. 

There  is  no  general  statute  of  limitations  applicable  to  criminal  proceedings.  2  Hale, 
158.  Lieutenant-colonel  Wall  was  tried  and  executed  for  a  murder  committed  twenty 
years  before.    And  it  has  been  repeatedly  held  that  no  length  of  time  can  legalise  a 

?ublic  nuisance,  although  it  may  afford  an  answer  to  an  action  of  a  private  individual. 
East,  199 ;  ante,  167,  note  12.--0HiTTr. 

*  But  such  an  inquisition  is  now  considered  traversable.  1  Saund.  363,  note  1.  Impey's 
Off.  Cor.  437.— Chittt. 

*  THere  is  some  inaccuracy  in  this  statement.    An  inquisition  finding  that  a  man  was 
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traversed  and  examined;  as  particularly  the  coroner's  *inqui8ition  of  the  r^oAo 
death  of  a  man  when  it  finds  any  one  guilty  of  homicide;*  for  in  such  *• 
cases  the  offender  so  presented  must  be  arraigned  upon  this  inquisition  and 
may  dispute  the  truth  of  it;  which  brings  it  to  a  kind  of  indictment;  the  most 
usual  and  effectual  means  of  prosecution^  and  into  which  we  will  therefore  in- 
quire a  little  more  minutely. 

II.  An  indictment(c)  is  a  written  accusation  of  one  or  more  persons  of  a  crime 
or  misdemeanour,  preferred  to,  and  presented  upon  oath  by,  a  grand  jury.  To 
this  end  the  sheriff  of  every  county  is  bound  to  return  to  every  session  of  the 
[>eacu,  and  every  commission  of  oyer  and  terminer,  and  of  general  gaol-delivery, 
twenty-four  good  and  lawful  men  of  the  county,  some  out  of  every  hundred,  to 
inquire,  present,  do,  and  execute  all  those  things  which  on  the  part  of  our  lord 
the  king  shall  then  and  there  be  commanded  them.((f)  They  ought  to  be  free- 
holders, but  to  what  amount  is  uncertain  ;(e)  which  seems  to  be  casus  omissus, 
and  as  proper  to  be  supplied  by  the  legislature  as  the  qualifications  of  the  petit 
jury,  which  were  formerly  equally  vague  and  uncertain  but  are  now  settled  by 

(•)  See  Appendix,  {1.  (<>)  2  Hal.  P.  C.  154.  (•)  Ibid.  166. 

fdo  de  se  cannot  of  course  be  traversed  by  the  individual ;  but  it  may  be  removed  into  the 
king's  bench  by  certiorari  and  then  traversed  by  the  executors  or  administrators  of  the 
deceased.  Toomes  vs.  Etherington,  1  Saund.  Rep.  363,  n.  (1),  ed.  1824.  As  to  the  iBight 
of  persons  accused  of  felony,  I  am  not  aware  that  this  was  ever  made  a  substantive  matter 
of  innuir^  distinct  from  the  trial  of  the  felony  itself,  (see  post,  387 ;)  and,  as  that  trial  could 
only  be  m  the  presence  of  the  party  accused,  it  was  then  the  regular  verdict  of  a  jury 
after  an  open  trial,  and  not  a  case  in  point.  The  coroner,  indeed,  holding  an  inquisitior 
on  the  death  of  a  person,  may  find  tnat  he  was  murdered  ^y  A.  B.  and  that  A.  B.  ha« 
fled  for  it ;  and  the  authorities  all  agree  that  this  latter  part  of  the  finding  is  not  travers- 
able, though  it  is  observed  that  no  adequate  reason  for  this  distinction  is  to  be  found  in 
the  books.  This  probably  was  the  flignt  which  the  author  intended  to  mention.  With 
respeot  to  deodands,  there  is  no  mode,  indeed,  by  which  the  lord  of  the  fran<^hise  can 
quarrel  with  the  finding  of  the  jury,  so  as  to  increase  the  value  they  have  affixed,  but  the 
court  will  interfere  to  diminish  that  value,  (Foster,  266;)  and  therefore  it  must  be  in- 
ferred  that  the  finding  is  not  absolutely  conclusive. 

And  lastly,  as  to  presentments  of  petty  offences  in  the  town  or  leet,  lord  Mansfield  haii 
Bald  that  it  cannot  be  true  that  they  are  not  traversable  anywhere,  (Rex  vs,  Roupell,  Cowp 
459 ; V  and  the  law  seems  to  be  that  before  the  fine  is  estreated  and  paid,  though  not  after- 
warcLs,  the  presentment  may  be  removed  by  certiorari  into  the  court  of  King's  Bench  and 
traversed  there.    Rex  vs,  Heaton,  2  T.  R.  184. 

Upon  the  whole,  it  may  be  laid  down  generally  that,  with  the  exception  of  fliffht  ou 
the  death  of  a  man,  no  finding  of  an  inquisition  can  be  conclusive  on  a  party  who  has 
had  no  opportunity  of  vindicating  his  rights  before  the  jury ;  while  there  are  cases  in 
which  a  party  who  has  voluntarily  foregone  that  right  in  one  stage  may  yet  traverse  the 
finding  in  some  future  stage.  As  when,  upon  an  inquiry  by  the  sheriff  under  a  writ  of 
extent,  the  jury  find  certain  goods  to  be  the  goods  of  A.  B.,  and  that  finding  is  returned  to 
the  court  of  Exchequer,  C.  D.,  who  claims  the  goods,  and  might  have  done  so,  but  neg- 
lected to  do  so  before  the  sheriff*,  may  yet  traverse  the  finding  in  the  court  above. — 

COLBRIDQI. 

*  Upon  this  inquisition  the  party  accused  may  be  tried  without  the  intervention  of  iht* 
grand  jury,  (2  Hale,  61.  3  Camp.  371.  2  Leach,  1095.  Russ.  &  R.  C.  C.  240,  S.  C. ;)  and 
J  an  indictment  be  found  for  the  same  offence,  and  the  defendant  be  acquitted  on  the 
one,  he  must  be  arraigned  on  the  other, — to  which  he  may,  however,  effectually  plead  his 
former  acquittal.    2  Hale,  61. 

Verdict  in  an  Actum. — There  is  also  a  mode  in  which  a  party  may  be  put  on  his  trial 
without  any  written  accusation,  viz.,  the  verdict  of  a  jury  in  a  civil  cause.  2  Hale,  150. 
4  T.  R.  293.  3  Esp.  134.  Thus,  in  an  action  for  taking  away  goods,  if  the  jury  found 
that  they  were  taken  feloniously,  the  verdict  served  also  as  an  indictment.  2  Hale,  151. 
Hawk.  b.  2,  c.  15,  s.  6.  Com.  Dig.  Indictment,  C.  Bac.  Abr.  Indictment,  B.  5.  And  at 
the  present  day,  in  an  action  for  slander,  in  which  the  plaintiff  is  charged  with  a  criminal 
offence,  and  the  defendant  justifies,  if  the  jury  find  that  the  justification  is  true,  the 
plaintiff  may  be  immediately  put  upon  his  trial  for  the  crime  alleged  against  him,  with- 
out the  intervention  of  a  grand  jury.  5  T.  R.  293.  But  the  verdict  must  be  found  in 
some  court  which  has  competent  jurisdiction  over  criminal  matters,  or  otherwise  it  seems 
io  have  but  little  force.  2  Hale,  151.  Hawk.  b.  2,  c.  25,  s.  6.  An  affidavit  taken  at  nut 
prhis  on  a  trial  may  also  be  received  by  the  court  of  King's  Bench  as  the  foundation  of  a 
i^iminal  information  against  another.    T.  R.  285. — Chittv. 
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several  acts  of  parliament,  however,  thej  are  usually  gentlemen  of  the  beai 
figure  ii  the  county.  As  many  as  appear  upon  this  pane!  are  sworn  upon  the 
grand  jury  to  the  amount  of  twelve  at  the  least,  and  not  more  than  twenty- 
three;  that  twelve  may  be  a  majority.  Which  number,  as  well  as  the  constitu- 
tion itself,  we  find  exactly  described  so  early  as  the  laws  of  king  Bthelred.(/) 
*^  Exeant  seniores  duodecim  thaniy  et  proefecttis  cum  eis,  et  jurent  super  sancttiarium 
quod  eis  in  manus  datur,  quod  nolint  tUlum  innocentem  accusardy  nee  aliquem  noxium 
celare."  In  the  time  of  king  Eichard  the  First  (according  to  Hovedeu)  the  pro- 
cess of  electing  the  grand  jury  ordained  by  that  prince  was  as  follows :  four 
knights  were  to  be  taken  from  the  county  at  large,  who  chose  two  more  out  of 
every  hundred;  which  two  associated  to  themselves  ten  other  principal  freemen, 
and  those  twelve  were  to  answer  concerning  all  particulars  relating  to  their  own 
*303 1     ^^®^'^*'     '^^^^  number  was  probably  *found  too  large  and  mconvenient; 

•1  but  the  traces  of  this  institution  still  remain  in  that  some  of  the  jury 
must  be  summoned  out  of  every  hundred.  This  grand  jury  are  previously  in- 
structed in  the  articles  of  their  inquiry  by  a  charge  from  the  judge  who  presides 
upon  the  bench.  They  then  withdraw,  to  sit  and  receive  indictments,  which  are 
preferred  to  them  in  the  name  of  the  king,  bat  at  the  suit  of  any  private  prose- 
cutor; and  they  are  only  to  hear  evidence  on  behalf  of  the  prosecution:  for  the 
finding  of  an  indictment  is  only  in  the  nature  of  an  inquiry  or  accusation,  which 
is  afterwards  to  be  tried  and  determined;  and  the  grand  jury  are  only  to  in- 
quire upon  their  oaths  whether  there  be  sufficient  cause  to  call  upon  the  party 
to  answer  it.  A  grand  jury,  however,  ought  to  be  thoroughly  persuaded  of  the 
truth  of  an  indictment  so  far  as  their  evidence  goes,  and  not  to  rest  satisfied 
merely  with  remote  probabilities;  a  doctrine  that  might  be  applied  to  very  op- 
pressive purpo8es.(^) 

The  grand  jury  are  sworn  to  inquire  only  for  the  body  of  the  county,  j^ro  corpcre 
comitatus;  and  therefore  they  cannot  regularly  inquire  of  a  fact  done  out  of  that 
county  for  which  they  are  sworn,  unless  particularly  enabled  by  an  act  of  parlia- 
ment. And  to  so  high  a  nicety  was  this  matter  antiently  carried,  that  where 
a  man  was  wounded  in  one  county  and  died  in  another,  the  offender  was  at  com- 
mon law  indictable  in  neither,  because  no  complete  act  of  felony  was  done  in  any 
one  of  them ;  but,  by  statute  2  &  3  Edw.  YI.  c.  24,  he  is  now  indictable  in  the 
county  where  the  party  died.*  And,  by  statute  2  Geo.  II.  c.  21,  if  the  stroke  or 
poisoning  be  in  England,  and  the  death  upon  the  sea  or  out  of  England,  or  vice 
versa,  the  offenders  and  their  accessories  may  be  indicted  in  the  county  where 
either  the  death,  poisoning,  or  stroke  shall  happen.  And  so  in  some  other  cases; 
as,  particularly,  where  treason  is  committed  out  of  the  realm,  it  maj  be  inquired 
of  in  any  county  within  the  realm,  as  the  king  shall  direct,  in  pursuance  of 
statutes  26  Hen.  VIII.  c.  13,  33  Hen.  YIII.  c.  23,  35  Hen.  YIII.  c.  2,  and  6  &  6 
*3041    ^^^'  ^^'  ^'  ^^'    ^^^  counterfeiters,  washers,  or  minishers  *of  the  cur- 

-*  rent  coin,  together  with  all  manner  of  felons  and  their  accessories,  may, 
by  statute  26  Hen.  vIII.  c.  6,  (confirmed  and  explained  by  34 &  35  Hen.  YIII.  c. 
26,  §§  76, 76,)  be  indicted  and  tried  for  those  offences,  if  committed  in  any  part(A) 
of  Wales,  before  the  justices  of  gaol-delivery  and  of  the  peace  in  the  next  adjoin- 
ing county  of  England,  where  tne  king's  writ  runneth :  that  '«s,  at  present  in  the 
county  of  Hertford  or  Salop,  and  not,  as  it  should  seem,  in  the  county  of  Chester 
or  Monmouth ;  the  one  being  a  county  palatine  where  the  king's  writ  did  not 
run,  and  the  other  a  part  of  Wales,  in  26  Hen.  Vlll.(t)  Murders,  also,  whether 
committed  in  England  or  in  foreign  partB,(/r)  may,  by  virtue  of  the  statute  38 
Hen.  VIII.  c.  23,  be  inquired  of  and  tried  by  the  king's  special  commission  in 
any  shire  or  place  in  the  kingdom.  By  statute  10  &  11  W .  III.  c.  25,  all  robberies 
and  other  capital  crimes  committed  in  Newfoundland  may  be  inquired  of  and 


(/)  Wttk.  XL.  AngL  Sa»,  117.  <<)  See  Hardr.  66. 

(#)  State  Triids,  Iv.  188.  (*)  E\f» 

(*)8tnL638.    8  Mod.  184.  Dee.  1776. 


(#}  State  Trials,  fy.  188.  (*)  Ely's  case,  at  the  Old  BaUey,  Dec  1790.  Roftche's 


*  By  stat.  7  Geo.  IV .  c.  64,  this  statute  was  repealed ;  and  it  is  enacted  by  s.  12  that  wheo 
any  felony  or  misdemeanour  shall  be  begun  in  one  county  and  completed  in  another,  or 
■hall  be  committed  on  the  boundary  or  boimdaries  of  two  or  more  counties,  or  within 
five  hundred  yards  thereof,  it  may  be  tried  ajid  punished  in  either. — Stkwart. 
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tried  in  any  county  iq  England.  Offences  against  the  black  act,  9  Geo  I.  c.  22,  mav 
be  inquired  of  and  tned  in  any  county  of  England,  at  the  option  of  the  pro8ecutor.(t) 
So  felonies  in  destroying  turnpikes  or  works  upon  navigable  rivers,  erected  by 
authority  of  parliament,  may,  by  statutes  8  Geo.  II  c.  20  and  13  Geo.  III.  c.  84,  be 
inquired  of  and  tried  in  any  adjacent  county  By  statute  26  Geo.  II.  c.  19,  plunder- 
ing or  stealing  from  any  vessel  in  distress  or  wrecked,  or  breaking  any  ship  con- 
trary to  12  Anne,  st.  2,  c.  18,(m)  may  be  prosecuted  either  in  the  county  where 
the  fact  is  committed  or  in  any  county  next  adjoining;  and  if  committed  in  Wales, 
then  in  the  next  adjoining  English  county :  by  which  is  understood  to  be  meant 
such  English  county  as,  oy  the  statute  26  Hen.  YIII.  above  mentioned,  had 
before  a  concurrent  jurisdiction  with  the  great  sessions  of  felonies  committed  in 
Walcs.(n)  Felonies  committed  out  of  the  realm,  in  burning  or  destroying  the 
king's  ships,  ^magazines,  or  stores,  may,  by  statute  12  Geo.  III.  c.  24,  r^ton;^ 
be  inquired  of  and  tried  in  any  county  of  England,  or  in  the  place  where  ^ 
the  offence  is  committed.  By  statute  13  Geo..  III.  c.  63,  misdemeanours  com- 
mitted in  India  may  be  tried  upon  informations  or  indictments  in  the  court  of 
king's  bench  in  England;  and  a  mode  is  marked  out  for  examining  witnesses 
by  commission,  and  transmitting  their  depositions  to  the  court.  But,  in  general, 
all  offences  must  be  inquired  into  as  well  as  tried  in  the  county  where  the  fact 
is  committed.  Yet,  if  larceny  be  committed  in  one  county  and  the  goods  carried 
into  another,  the  offender  may  be  indicted  in  either,  for  the  offence  is  complete 
in  both  ;(o)  or  he  may  be  indicted  in  England  for  larceny  in  Scotland  and  carry- 
ing the  goods  with  him  into  England,  or  vice  versa;  or  for  receiving  in  one  part 
of  the  united  kingdom  goods  that  have  been  stolen  in  another.(  j?)  But  for 
robbery,  burglary,  and  the  like,  he  can  only  be  indicted  where  the  fact  was 
actually  committed;  for  though  the  carrying  away  and  keeping  of  the  goods  is 
a  continuation  of  the  original  taking,  and  is  therefore  larceny  in  the  second 
county,  yet  it  is  not  a  robbery  or  burglary  in  that  jurisdiction.  And  if  a  person 
be  indicted  in  one  county  for  larceny  of  goods  originally  taken  in  another,  and  be 
thereof  convicted  or  stands  mute,  he  shall  not  be  admitted  to  his  clergy,  provided 
the  original  taking  be  attended  with  such  circumstances  as  would  nave  ousted 
him  of  his  clergy  by  virtue  of  any  statute  made  previous  to  the  year  1691.(g)* 

(0  So  hold  by  all  the  Judges,  H.  11  Geo.  III.  in  tho  caae  of  Judgment  thiit  Chester,  and  not  Salop,  wm  the  next  ad- 

<tf  Kicbard  Mortis,  on  a  case  referred  from  the  Old  Bailey.  Joining  English  county;  but  all  the  Jndgos  (in  Ulch.  16  Geo 

(*»)  See  page  245.  III.)  held  the  prosecution  to  be  regular. 

(•)  At  ShrewRbury  Summer  Asslies,  1774,  Parrr  ^nd  (•)  1  Ual.  P.  C.  607. 

Roberts  were  oonvicted  of  plundering  a  ressel  which  was  (P)  Stat-  IS  Geo.  III.  c.  81. 

wrecked  on  the  coast  of  Anglesey.    It  was  moTed  in  arrest  (<}  Stat.  2b  Hen.  YIII.  c  8.    8  W.  and  M.  c.  9. 

'The  law  respecting  venue  in  criminal  prosecutions  has  been  recently  revised  and 
simplified,  and  18  now  as  follows: — 

As  to  murder.  Bv  9  Geo.  IV.  c.  31, 8.  7,  if  any  British  subject  shall  be  charged  in  Eng- 
land with  any  murder  or  manslaughter,  or  with  being  accessory  before  the  fact  to  any 
murder  or  manslaughter,  committed  on  land  out  of  the  United  Kingdom,  whether  within 
the  king's  dominions  or  without,  any  justice  of  the  county  or  place  wliere  the  person  so 
charged  shall  be  may  take  cognizance  of  the  charge,  and  proceed  therein  as  if  it  had 
been  committed  within  the  limits  o'  his  ordinary  jurisdiction ;  and  if  any  person  so 
charged  shall  be  committed  for  trial  or  admitted  to  bail,  a  commission  shall  be  directed 
t(>  such  persons,  and  into  such  county  or  place,  as  shall  be  appointed  by  the  lord  chan- 
cellor, for  the  speedy  trial  of  any  such  offender;  and  such  persons  shall  have  power  to 
hf-ftr  and  determine  all  such  offences,  within  the  county  or  place  limited  in  their  com- 
mission, by  a  jury  of  such  county  or  place,  in  the  same  manner  as  if  the  oifenoes  had  been 
actually  committed  in  such  county  or  place;  and,  by  s.  8,  where  any  person,  being  felo- 
niously struck,  poisoned,  or  hurt»  upon  the  sea,  or  at  any  place  out  of  England,  shall  die 
of  such  stroke,  &c.  in  England,  or  vice  versd,  every  offence  committed  in  respect  of  any 
such  case,  whether  the  same  shall  amount  to  the  offence  of  murder  or  manslaughter,  or 
beipg  accessory  before  the  fact  to  murder,  or  after  the  fact  to  murder  or  manslaughUir. 
may  he  tried  and  {>unished  in  the  county  or  place  in  England  in  which  such  death,  stroke^ 
&cl  shall  happen,  in  the  same  manner  in  all  respects  as  if  such  offence  had  been  w  holly 
committed  in  that  county  or  place. 

Ab  to  offences  committed  on  the  borders  of  counties.  By  7  Geo.  IV.  c.  64,  s.  12,  where 
any  felony  or  misdemeanour  shall  be  committed  on  the  boundary  or  boundaries  of  twv) 
or  more  counties,  or  within  five  hundred  yards  thereof,  or  shall  be  begun  in  one  count} 
and  completed  in  another,  every  such  felony  or  misdemeanour  may  be  tried  and  punished 
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When  the  grand  jury  have  heard  the  evidence,  if  they  think  it  a  groundlesa 
accasHtion,  they  used  formerly  to  endorse  on  the  back  of  the  bill  ^^ ignoramus" 
or,  we  know  nothing  of  it;  intimating  that,  though  the  facts  might  possibly  be 
true,  that  truth  did  not  appear  to  them :  but  now  they  assert  in  English  mon 
absolutely  "  not  a  true  bill/'  or  (which  is  the  better  way)  "  not  found,"  and  then 
the  party  is  discharged  without  further  answer.  But  a  fresh  bill  may  after* 
wards  be  preferred  to  a  subsequent  grand  jury.  If  they  are  satisfied  of  the 
*306 1  *^"^^  ^^  *^®  accusation,  they  then  ^endorse'upon  it  "  a  true  bill,"  antiently 
^  **billa  vera/*  The  indictment  is  then  said  to  be  found,  and  the  party 
stands  indicted.  But  to  find  a  bill  there  must  at  least  twelve  of  the  jury  agree; 
for  so  tender  is  the  law  of  England  of  the  lives  of  the  subjects,  that  no  man  can 
be  convicted  at  the  suit  of  the  king  of  any  capital  offence,  unless  by  the  unani- 
mous voice  of  twenty-four  of  his  equals  and  neighbours :  that  is,  by  twelve  at 
least  of  the  grai^d  jury,  in  the  first  place,  assenting  to  the  accusation,  and  after- 

in  any  of  the  said  counties  in  the  same  manner  as  if  it  had  been  actually  and  wholly 
committed  therein. 

As  to  offences  comnutted  on  persons  or  property  in  coaches  or  yeesels.  By  7  Geo.  TV. 
c.  64,  8. 13,  where  any  felony  or  misdemeanour  shall  be  committed  on  any  person,  or  on 
or  in  respect  of  any  property  in  or  upon  any  coach,  wagon,  cart,  or  other  carriage  what* 
ever,  employed  in  any  journey,  or  on  board  any  vessel  whatever  employed  on  any  voyage 
upon  any  inland  navigation,  such  felony  or  misdemeanour  may  be  tried  and  punished  m 
any  county  through  any  part  whereof  such  coach,  &c.  or  vessel  shall  have  passed  in  the 
course  of  the  journey  or  voyage  during  which  such  felony  or  misdemeanour  shall  have 
been  committed,  in  the  same  manner  as  if  it  had  been  actually  committed  in  such  county; 
and  where  any  part  of  any  highway  or  navigation  shall  constitute  the  boundary  of  any 
two  counties,  such  felony  or  misdemeanour  may  be  tried  and  punished  in  either  of  the 
said  counties  through,  or  adyoining  to,  or  by  the  boundary  of  any  part  whereof  such 
coach,  &c.  or  vessel  shall  have  passed  in  the  course  of  the  journey  or  voyage  during 
which  such  felony  or  misdemeanour  shall  have  been  committed,  in  the  same  manner  as 
if  it  bad  been  actually  committed  in  such  county. 

As  to  larceny  generally.  By  the  Larceny  Act,  (7  &  8  Geo.  IV.  c.  29,  s.  76J^if  any  person, 
having  feloniously  taken  any  property  in  any  one  part  of  the  United  Kingdom,  shall 
afterwards  have  ic  in  his  possession  in  any  other  part,  he  may  be  indicted  for  larceny  in 
that  part  where  he  shall  so  have  such  property  m  his  possession,  as  if  he  had  actually 
stolen  it  there ;  and  if  any  person  having  knowingly  received,  in  any  one  part  of  the 
United  Kingdom,  any  stolen  property  which  shall  have  been  stolen  in  any  other  part,  he 
may  be  indicted  for  such  offence  in  that  part  where  he  shall  so  receive  such  property,  as 
if  it  had  been  originally  stolen  in  that  part. 

As  to  accessories.  By  7  Geo.  IV.  c.  64,  s.  9,  accessories  before  the  fact  to  any  felony 
may  be  tried  in  any  court  that  has  jurisdiction  to  try  the  principal  offender,  although 
the  offence  of  such  accessories  may  be  committed  on  the  high  seas,  or  on  land,  within  oi 
without  the  king's  dominions;  and  if  the  principal  offence  is  committed  in  one  coun^ 
and  the  other  offence  in  another,  <tuch  accessories  may  be  tried  in  either;  and,  by  s.  10, 
a  similar  provision  is  made  with  respect  to  accessories  after  the  fact  to  felony. 

As  to  treasons.  By  35  Hen.  VIII.  c.  2,  (which  is  not  repealed  b^  1  &  2P.  and M. c.  10, 
see  1  East,  P.  C.  103,)  all  treasons  or  misprisions  of  treason  committed  out  of  the  realm 
may  be  tried  in  the  court  of  King's  Bench  by  a  jury  of  the  county  in  which  the  court 
sits,  or  bv  a  special  commission  in  any  county  in  England.    See  Chit.  G.  L.  188. 

An  indictment  for  bigamy  may,  by  9  Geo.  IV.  c.  31,  s.  22,  be  tried  in  the  county  where 
the  offender  is  apprehended  or  is  in  custody,  the  same  as  if  the  offence  had  been  actually 
committed  there. 

In  an  indictment  for  a  libel  the  venue  must  be  laid  in  the  county  where  the  publication 
took  place. 

Indictments  for  offences  against  the  customs  and  excise  may  be  tried  in  any  county  of 
England.    See  6  Geo.  IV.  c.  108,  ss.  74  &  78,  and  7  &  8  Geo.  I V.  c.  53,  8.  43. 

Offences  committed  in  a  county  of  a  city  or  town  may  be  tried  in  the  county  at  large. 
See  38  Goo.  III.  c.  52 ;  51  Geo.  III.  c.  100 ;  60  Geo.  III.  c.  4 ;  1  Geo.  IV.  c.  4.  If  the  in- 
dictment  states  the  felony  to  have  been  committed  in  the  county  at  large,  and  it  was 
committed  in  the  county  of  a  city  or  town,  this  is  bad.  Rex  vs.  Mellor,  R.  £  R.  C.  C.  144. 
But  if  the  offence  be  properly  laid  in  the  county  of  a  town,  and  the  indictment  is  pre- 
ferred in  the  county  at  large,  it  need  not  be  averred  that  that  is  the  next  acyoining 
county  to  the  county  of  the  town.  Rex  tw.  Goff,  id.  179.  The  26  Hen.  VIII.  c.  6,  s.  6, 
which  makes  felonies  in  Wales  triable  in  the  next  English  county,  extends  to  felonies 
csrealed  since  that  statute.  Bex  vs.  Wyndham,  id.  197. — ^Chittt. 
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wards  by  the  whole  petit  jnry  of  twelve  more  finding  him  guilty  upon  his  trial 
But  if  twelve  of  the  ^and  jury  assent,  it  is  a  good  presentment,  though  some 
of  the  rest  disagree  ;(^  and  the  indictment,  when  so  found,  is  publicly  delivereo 
into  court. 
Indictments  must  have  a  precise  and  sufficient  certainty.^    By  statute  1  Hen 

OSHaLP.aiai. 

^  The  folluwing  general  rules  as  to  the  form  of  the  indictment  may  be  found  useiiil. 
The  indictment  must  state  the  facts  of  the  crime  with  as  much  certainty  as  the  nature 
of  the  case  will  admit.  Cowp.  682.  5  T.  R.  611-623.  Therefore  an  indictment  charging 
the  defendant  with  obtaining  money  by  false  pretences,  with6ut  stating  what  were  the 
particular  pretences,  is  insufficient.  3  T.  R.  581.  The  cases  of  indictment  for  being  a 
common  scold  or  barretor,  or  for  keeping  a  disorderly  house,  or  for  conspiracy,  may  oe 
considered  as  exceptions  to  the  general  rule.  2  T.  R.  586.  1  T.  R.  754.  2  B.  &  A.  205. 
And  an  indictment  for  endeavouring  to  incite  a  soldier  to  commit  an  act  of  mutiny,  or  a 
servant  to  rob  his  master,  without  stating  the  particular  means  adopted,  may  also  be  con- 
sidered as  an  exception.     1  B.  &  P.  180. 

The  indictment  ought  to  be  certain  to  every  intent  and  without  any  intendment  to  the 
contrary.  Cro.  £liz.  490.  Cro.  Jac.  20.  But  this  strictness  does  hot  so  far  prevail  as  to 
render  an  indictment  invalid  in  consequence  of  the  omission  of  a  letter  which  does  not 
change  the  word  into  another  of  different  signification,  as  undertood  for  understood,  and  r«* 
cevd  for  received,  (1  Leach,  134,  145;^  and  if  the  sense  be  clear,  nice  objections  ought  not 
to  be  regarded,  (5  East,  259;)  and  m  stating  mere  matter  of  inducement,  not  so  much 
certainty  is  required  as  in  stating  the  offence  itself.  1  Vent.  170.  Com.  Dig.  Indict- 
ment, G.  The  charge  must  be  sufficiently  explicit  to  support  itself;  for  no  latitude  of 
intention  can  be  allowed  to  include  any  thing  more  than  is  expressed.  2  Burr.  1127.  2 
M.  k  8.  381.  And  every  crime  must  appear  on  the  face  of  the  record  with  a  scrupulous 
certainty,  (Cald.  187, )  so  that  it  may  be  understood  by  every  one,  alleging  all  the  requi- 
sites that  constitute  the  offence;  and  that  every  averment  must  be  so  stated  that  the 
•party  accused  may  know  the  general  nature  of  the  crime  of  which  he  is  accused,  and 
who  the  accusers  are,  whom  he  will  be  called  upon  to  answer,  (1  T.  R.  69;)  and  as  a 
branch  of  this  rule  it  is  to  be  observed  that  in  describing  some  crimes  technical  phrases 
and  expressions  are  required  to  be  used  to  express  the  precise  idea  which  the  law  enter- 
tains of  the  oficnce.  See  the  instances  in  the  text.  The  offence  must  be  positively  charged, 
and  not  stated  by  wav  of  recital:  so  that  the  words  ** that  whereas"  prefixed  will  render 
it  invalid.  2  Stra.  900,  n.  1.  2  Lord  Raym.  1363.  Stating  an  offence  in  the  disjunctive 
is  bad.  2  Stra.  901,  200 ;  and  see  iurther,  1  Chit.  C.  L.  2d  ed.  236.  Repugnancy  in  a  ma- 
terial matter  may  be  fatal  to  the  indictment.  5  East,  254.  But  though  the  indictment 
must  in  all  respects  be  certain,  yet  the  introduction  of  averments  altogether  superfluous 
and  immaterial  will  seldom  prejudice.  For  if  the  indictment  can  be  supportea  without 
the  words  which  are  bad,  they  may,  on  arrest  of  judgment,  be  r^'ected  as  surplusage.  1 
T.  R.  322.  1  Leach,  474.  3  Stark.  26.  And  see  further,  as  to  repugnancy  and  surplusage, 
1  Chit.  C.  L.  2d  ed.  332,  338.  Ac. 

Presumptions  of  law  need  not  be  stated,  (4  M.  k  8.  105.  2  Wils.  147;)  neither  need 
facts  of  which  the  court  will  ex  officio  take  notice.  It  is  not  necessary  to  st»te  a 
conchuion  of  law  resulting  from  the  facts  of  a  case :  it  suffices  to  state  the  facts  and 
leave  the  court  to  draw  the  inference.  2  Leach,  941.  Neither  is  it  necessary  to 
state  mere  matter  of  evidence  which  the  prosecutor  proposes  to  adduce,  unless  it  alters 
the  offence;  for  if  so,  it  would  make  the  indictment  as  long  as  the  evidence.  I 
Stra.  139,  140.  Forst.  194.  2  B.  &  A.  205.  In  general,  M  matters  of  defence  must  come 
from  the  defendant,  and  need  not  be  anticipated  or  stated  by  the  prosecutor.  5  T.  R. 
84.  2  Leach,  580.  2  East,  19.  And  it  is  never  necessary  to  negative  all  the  exceptions 
which,  by  some  other  statute  than  that  which  creates  the  offence,  might  render  it  legal; 
for  these  must  be  shown  by  defendant  for  his  own  justification.  2  Burr.  1036.  ^  1  Bla. 
Rep.  230.  Facts  which  lie  more  particularly  within  the  defendant's  than  the  prosecutor's 
knowledge  need  not  be  shown  with  more  than  a  certainty  to  a  common  intent.  5  T.  R. 
607.  Hawk.  b.  2,  c.  25,  s.  112.  If  notice  be  necessary  to  raise  the  duty  which  the  defend- 
ant is  alleged  to  have  broken,  it  should  be  averred;  but  where  knowledge  must  be  pre- 
sumed, and  the  event  lies  alike  in  the  knowledge  of  all  men,  it  is  never  necessaiy  either 
to  state  or  prove  it.  5  T.  R.  621.  If  a  request  or  demand  is  necessary  to  complete  the 
offence,  it  must  be  stated  in  the  indictment.  8  East,  52,  53.  1  T.  R.  316.  Cald.  554 
Where  an  evil  inteni  accompanying  an  act  is  necessary  to  constitute  such  act  a  crime,  the 
intent  must  be  alleged  in  the  indictment  and  proved.  2  Stark.  245.  R.  k  R.  C.  0.  365. 
1  Hale,  5^.  2  East,  P.  C.  514,  515.  2  R.  &  R.  C.  C.  317.  Indictments  must  be  in  Eng- 
lish, 4  Geo.  II.  c.  26.  6  G^o.  II.  o.  6.  But  if  any  document  in  a  foreign  language,  am 
a  libel,  be  necessarily  introduced,  it  should  be  set  out  in  the  original  tongue  and  then 
translated,  showing  its  applications,  (6  T.  R.  162.    7  Moore,  1:)  but  it  has  been  said  to 
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V.  c.  5,  all  luiiCtments  must  set  foi*th  the  Christiai  name,  sumame,  and  addi- 
tion of  the  state  and  degree,  mystery,  town  or  place,  and  the  county  of  tno 
offender  i  and  all  this  to  identify  his  person.^  The  time  and  place  are  also  to  he 
ascerta'aied  by  naming  the  day  and  township  in  which  tne  fact  was  committed ; 
though  a  mistake  in  these  points  is  in  general  not  held  to  be  material,  provided 
the  time  be  laid  previous  to  the  finding  of  the  indictment  and  the  place  to  be 
within  the  iurisdiction  of  the  court,  unless  where  the  place  is  laid  not  merely 
as  a  venuCy  but  as  part  of  the  description  of  the  fact.(5)'  But  sometimes  the 
time  may  be  very  material,  where  there  is  any  situation  in  point  of  time  assigned 
for  the  prosecution  of  offenders,  as  by  the  statute  7  Will.  ill.  c.  3,  which  enacts 
that  no  prosecution  shall  be  had  for  any  of  the  treasons  or  misprisions  therein 
mentioned,  (except  an  assassination  designed  or  attempted  on  the  person  of  the 

(•)  2  Hawk.  p.  C.  435. 

be  both  needless  and  dangerous  to  translate  it.  1  Saund.  242,  n.  1.  By  the  same  acts, 
statutes  4  Geo.  II.  c.  26,  and  6  Geo.  II.  c.  14,  all  indictments  must  be  in  words  at  length ; 
and  therefore  no  abbreviations  can  be  admitted.  2  Hale,  170,  n.  g.  Nor  can  any  figures 
be  allowed  in  indictments,  but  all  numbers  must  be  expressed  in  words  at  length ;  but  to 
this  rule  there  is  an  exception  in  case  of  forgery  and  threatening  letters,  when  a  /a> 
nmle  of  the  instrument  forged  must  be  given  m  the  indictment.    2  Hale,  170,  146. 

As  to  the  insertion  of  several  counts  in  an  indictment,  see  1  Chit.  C.  L.  248  to  250;  and 
as  to  when  part  of  a  count  may  be  found,  id.  250  to  252.  As  to  the  joinder  of  several 
offences,  id.  253  to  256.  As  to  variances,  id.  2d  ed.  293,  294.  As  to  the  amendment  of 
indictments,  id.  297  to  298 ;  and  when  an  indictment  may  be  quashed,  id.  299  to  304. 
As  to  the  power  of  a  court  of  equity  to  stay  indictment,  id.  2d  ed.  304.  As  to  when  an 
action,  as  well  as  an  indictment,  may  be  brought,  see  ante,  6. — Chittt. 

'  But,  by  Stat.  7  Geo.  IV.  c.  64,  s.  19,  it  was  enacted  that  no  indictment  should  be  abated 
by  reason  of  any  dilatory  plea  of  misnomer,  or  of  want  of  addition,  or  of  the  wrong  ad- 
dition, of  the  party  offering  such  plea,  but  the  court,  if  satisfied  by  affidavit  or  otherwise 
of  the  truth  or  such  plea,  might  cause  the  indictment  to  be  amended.  And  the  14  &  15 
Vict.  c.  100,  s.  24  provides  that  no  indictment  shall  be  held  insufficient  {inier  alia)  by 
reason  that  any  person  mentioned  in  the  indictment  is  designated  by  a  name  or  office  or 
other  descriptive  appellation  instead  of  his  proper  name,  nor  for  want  of  or  imperfection 
in  the  addition  of  any  defendant.— Stewart. 

'  By  7  Geo.  IV.  c.  64,  s.  20,  "no  judgmerUy  upon  any  indictment  or  information,  for  any 
felony  or  misdemeanour,  whether  after  verdict  or  outlawry,  or  by  confession,  default,  or 
otherwise,  shall  be  itayed  or  reverted  for  want  of  the  averment  of  any  matter  unnecessarv 
to  be  proved;  nor  for  the  omission  of  the  words  *as  appears  by  the  record,'  or  *witn 
force  and  arms,'  or  'against  the  peace;'  nor  for  the  insertion  of  the  words  *  against  the 
form  of  the  statute,'  instead  of  *  against  the  form  of  the  statutes/  or  vice  veri&\  nor  for 
that  any  person  or  persons  mentioned  in  the  indictment  or  information  is  or  are  desig- 
nated by  a  name  oi  office,  or  other  descriptive  appellation,  instead  of  his,  her,  or  their 
proper  name  or  names ;  nor  for  omitting  to  state  the  time  at  which  the  offence  was  com- 
mitted, in  any  case  where  time  is  not  of  the  essence  of  the  offence ;  nor  for  stating  the  time 
unperfectly ;  nor  for  stating  the  offence  to  have  been  committed  on  a  day  subsequent  to 
the  finding  of  the  indictment  or  exhibiting  the  information,  or  on  an  impossible  day,  or 
on  a  day  that  never  happened ;  nor  for  want  of  a  proper  or  perfect  venue,  where  the 
court  shall  appear  by  the  indictment  or  information  to  have  had  jurisdiction  over  the 
offence."  The  objections  enuimerated  in  this  clause  are  no  longer  available,  either  in 
arrest  of  j'udgment  or  by  writ  of  error,  because  it  enacts  that  judgment  shall  not  be 
stayed,  which  applies  to  motions  in  arrest  of  judgment,  or  reversed,  which  applies  to  writs 
of  error.  But  it  seems  that  any  of  these  objections  will  still  be  available  on  demurrer, 
where  the  prisoner  prays  judgment  in  his  favour,  and  if  his  demurrer  is  allowed,  judg- 
ment is  neither  stayed  nor  reversed,  but  given  in  his  favour.  See  further,  on  this  subject, 
Onr.  C.  L.  46,  ei  seq,,  and  the  cases  there  cited. 

If  thr  name  of  a  prisoner  is  unknown  and  he  refuse  to  disclose  it,  an  indictment  against 
him  as  a  person  whose  name  is  to  the  jurors  unknown,  but  who  is  personally  brought  be- 
fore the  jurors  by  the  keeper  of  the  piison,  will  be  sufficient.     Rex  vs. ,  R.  &  R.  C.  0. 

4b9.  But  an  indictment  against  him  as  a  person  to  the  jurors  unknown,  without  some- 
thing to  ascertain  whom  tne  grand  jury  meant  to  designate,  is  insufficient.  Id.  ibid.— > 
Chitty. 

But  now  also,  by  stat.  14  &- 15  Vict.  c.  100,  s.  24,  no  indictment  shall  be  held  insuffi- 
cient for  omitting  to  state  the  time  at  which  the  offence  was  committed  in  any  case  where 
Ume  is  not  of  the  essence  of  the  offence,  nor  for  stating  the  time  imperfectly,  nor  tor 
stating  the  offence  to  have  been  committed  on  a  day  subsequent  to  the  pending  of  the 
indictment,  or  on  an  impossible  day,  or  on  a  day  that  never  happened. — Stewart. 
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king,)  unless  the  bill  of  indictment  be  found  within  three  years  af\or  the  ofience 
committed  ;(^)  and  in  case  of  murder,  the  time  of  the  death  must  oe  laid  within 
a  year  and  a  day  afler  the  mortal  stroke  was  given.  The  offence  itself  must 
also  be  set  forth  with  clearness  and  certainty;  and  in  some  crimes  particular 
words  of  art  must  be  used,  which  are  so  appropriated  by  the  law  to  express  the 
precise  idea  which  it  entertains  of  the  ^offence,  that  no  other  words,  r^on'- 
however  synonymous  they  may  seem,  are  capable  of  doing  it.  Thus,  in  *■  ' 
reason  the  facts  must  be  laid  to  be  done  **  treasonably  and  against  his  allegi- 
an  3e/'  antiently  ^^proditorie  et  contra  ligeantuB  stuB  debitum"  else  the  indictment 
is  void.  In  indictments  for  murder  it  is  necessary  to  say  that  the  party  indicted 
"murdered,"  not  "killed,"  or  "slew,"  the  other;  which,  till  the  late  statute,  was 
expressed  in  Latin  by  the  word  " murdravit.'Xu)  In  all  indictments  for  felonies 
the  adverb  "feloniously,"  "felonice/*  must  be  used;  and  for  burglaries,  also, 
^'burglariter/*  or,  in  English,  "burglariously:"  and  all  these  to  ascertain  the 
intent.  In  rapes  the  word  ^^rapuif'  or  "ravished"  is  necessary,  and  must  not 
be  expressed  by  any  periphrasis,  in  order  to  render  the  crime  certain.  So  in 
larcenies,  also,  the  words  ^^felonice  cepit  et  asportavit,  feloniously  took  and  carried 
away,"  are  necessary  to  every  indictment,  for  these  only  can  express  the  very 
offence.  Also,  in  indictments  for  murder,  the  length  and  depth  of  the  wound 
should  in  general  be  expressed,  in  order  that  it  may  appear  to  the  court  to  have 
been  of  a  mortal  nature;  but  if  it  goes  through  the  body,  then  its  dimensions 
are  immaterial,  for  that  is  apparently  sufficient  to  have  been  the  cause  of  the 
death.  Also,  where  a  limb  or  the  like  is  absolutely  cut  off,  there  such  descrip- 
tion is  impossible. ({;)  Lastly,  in  indictments  the  value  of  the  thing  which  is  the 
subject  or  instrument  of  the  offence  must  sometimes  be  expressed.  In  indict- 
ments for  larcenies  this  is  necessary,  that  it  may  appear  whether  it  be  ^and  or 
petit  larceny,  and  whether  entitled  or  not  to  the  benefit  of  clergy  ;*®  m  homi- 
cide of  all  sorts  it  is  necessary,  as  the  weapon  with  which  it  is  committed  is  for- 
feited to  the  king  as  a  deodand." 

The  remaining  methods  of  prosecution  are,  without  any  previous  finding  by 
a  jury,  to  fix  the  authoritative  stamp  of  verisimilitude  upon  the  accusation 
One  of  these,  by  the  common  law,  was  when  a  thief  was  taken  toith  the  mainour; 
that  is,  with  the  thing  stolen  upon  him  in  manu.    For  he  might,  when  so  de- 

(()  Fott  24d.  (•)  See  book  UL  page  321.  (•)  5  Rep.  122. 

^  There  are  some  recent  enactments,  respecting  indictments  for  larceny,  which  it  seema 
important  to  notice  here.  By  7  Geo.  IV.  c.  64,  s.  14,  "to  remove  the  difficulty  of  stating 
the  names  of  all  the  owners  of  property  in  the  case  of  partners  and  other  joint  owners,'^ 
the  property  of  partners  may  be  laid  in  any  one  partner  by  name,  and  another,  or  others. 
By  8.  15,  property  belonging  to  counties,  &c.  may  be  laid  in  the  inhabitants  without 
naming  them.  By  s.  16,  property  ordered  for  the  use  of  the  poor  of  parishes,  &o.  may 
be  laid  in  the  overseers  without  naming  them ;  and  materials,  &c,  for  repairing  highways 
may  be  laid  to  be  the  property  of  the  surveyor  without  naming  him.  By  s.  17,  propertv 
of  turnpike-trustees  may  be  laid  in  the  trustees  without  naming  them.  And  by  s.  18, 
property  under  commissioners  of  sewers  may  be  laid  in  the  commissioners  without  naming 
them.  By  7  &  8  Geo.  IV.  c.  29,  s.  21,  in  indictments  for  stealing  records,  &o,  it  is  unne- 
cessary to  allege  either  that  the  article  is  the  property  of  any  person,  or  that  it  is  of  any 
value.  By  s.  £2,  a  similar  provision  is  made  respecting  wills.  By  s.  44,  where  the  mate- 
rials therein  enumerated  are  fixed  in  any  square,  street,  or  other  like  place,  it  is  unne- 
cessary to- allege  them  to  be  the  property  of  any  person.  And,  by  s.  46,  in  indictments 
against  tenants  and  lodgers  for  stealing  property  from  houses  or  apartments  let  to  them« 
the  property  may  be  laid  either  in  the  owner  or  person  letting  to  hire.  For  the  cases 
bearing  upon  this  subject,  see  Car.  C.  L.  25,  et  seq.;  Col.  Crim.  Stat.  329;  and  see  a  full 
and  able  summary  of  the  law  of  larceny,  id.  325,  343. — Chittv. 

"  It  is  to  be  observed  *haXt  by  stat.  11  &  12  Vict.  c.  46,  any  court  of  oyer  and  terminer 
and  general  gaol-delivery  (extended  to  courts  of  quarter  sessions  by  12  A,  13  Vict.  o.  45) 
may  cause  the  indictment  or  information  for  any  offence  whatever,  in  case  of  any  variance 
between  any  matter  in  writing  or  in  print  produced  in  evidence,  and  the  recital  or  Bet- 
tine  forth  thereof  upon  the  record,  to  be  forthwith  amended,  and  thereupon  the  trial 
th^l  proceed  as  if  no  i^uch.  variance  had  appeared.  Still  further  powers  of  amendment  in 
matters  of  variance  are  conferred  by  stat.  14  &  15  Vict.  o.  100,  s.  1.— Stbwabt. 
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„cQAo-|  tected  flagrante  delicto f  be  brought  into  court,  arraigned  and  tried  ^ith- 
-l  out  indictment;  as,  by  the  '''Danish  law,  he  might  be  taken  and  hanged 
upon  the  spot,  without  accusation  or  trial/tr)  But  this  proceeding  was  taken 
awaj  by  several  statutes  in  the  reign  of  Eaward  the  Third,(x)  though  in  Scot- 
land a  similar  process  remains  to  this  day.(y)  So  that  the  only  species  of  pro- 
ceeding at  the  suit  of  the  king,  without  a  previous  indictment  or  presentment 
by  a  grand  jury,  now  seems  to  be  that  of  information, 

III.  Informations  are  of  two  sorts :  first,  those  which  are  partly  at  the  suit 
of  the  king,  and  partly  at  that  of  a  subject ;  and  secondly,  such  as  are  only  in 
the  name  of  the  kin^.  The  former  are  usually  brought  upon  penal  statuves, 
which  inflict  a  penalty  upon  conviction  of  the  offender,  one  part  to  the  use 
of  the  king,  and  another  to  the  use  of  the  informer,  and  are  a  sort  of  qw. 
tarn  actions,  (the  nature  of  which  was  explained  in  a  former  book,)(z)  only 
carried  on  by  a  criminal  instead  of  a  civil  process;  upon  which  I  sb^il  there- 
fore only  observe  that,  by  the  statute  81  Eliz.  c.  5,  no  prosecution  upon  any 
penal  statute,  the  suit  and  benefit  whereof  are  limited  in  part  to  the  king  and 
in  part  to  the  prosecutor,  can  be  brought  bv  any  common  informer  i*fter  one 
year  is  expired  since  the  commission  of  the  offence;  nor  on  behalf  of  the 
tjrown  after  the  lapse  of  two  years  Jonger;  nor,  where  the  forfeiture  is  origi- 
nally given  only  to  the  king,  can  such  prosecution  be  had  after  the  expiration 
of  two  years  from  the  commission  of  the  offence." 

The  informations  that  are  exhibited  in  the  name  of  the  king  alone  are  also 
of  two  kinds :  first,  those  which  are  truly  and  properly  his  own  suits,  and  filed 
ex  officio  by  his  own  immediate  officer,  the  attorney-general ;  secondly,  those  in 
which,  though  the  king  is  the  nominal  prosecutor,  yet  it  is  at  the  relation  of 
some  private  person  or  common  informer;  and  they  are  filed  by  the  king's 
coroner  and  attorney  in  the  court  of  king's  bench,  usuallj^  called  the  master 
of  the  crown-office,  who  is  for  this  purpose  the  standing  officer  of  the  public. 
The  objects  of  the  king's  own  prosecutions,  filed  ex  officio  by  his  own  attorney- 
*309 1  S^^^^9  ^rp  properly  such  '''enormous  misdemeanours  as  peculiarly  tend 
^  to  disturb  or  endanger  his  government,  or  to  molest  or  affront  him  in 
the  regular  discharge  of  his  royal  functions.  For  offences  so  high  and  dan- 
gerous, in  the  punishment  or  prevention  of  which  a  moment's  delay  would  be 
fatal,  the  law  has  given  to  the  crown  the  power  of  an  immediate  prosecution, 
without  waiting  for  any  previous  application  to  any  other  tribunal;  which 
power,  thus  necessary  not  only  to  the  ease  and  safety  but  even  to  the  very 
existence  of  the  executive  magistrate,  was  originally  reserved  in  the  great 
plan  of  the  English  constitution,  wherein  provision  is  wisely  made  for  the  due 
preservation  of  all  its  parts.  The  objects  of  the  other  species  of  informations, 
filed  by  the  master  of  the  crown-office  upon  the  complaint  or  relation  of  a  pri- 
vate subject,  are  any  gross  and  notorious  misdemeanours,  riots,  batteries,  libels, 
and  other  immoralities  of  an  atrocious  kind,(a)  not  peculiarly  tending  to  disturb 
the  government,  (for  those  are  left  to  the  care  of  the  attorney-general,)  but 
whiclk,  on  account  of  their  magnitude  or  pernicious  example,  deserve  the  most 
public  animadversion.^    And  when  an  information  is  filed,  either  thus,  or  by 

(«)  Stiernhook,  de  jure  Aieon.  L  8,  c.  6.  (•)  See  book  lit.  page  102. 

(•)  2  Hal.  P.  C.  U.  (•)  2  Bawk.  P.  C.  280. 

(»)  Lord  Kaima,  L  331. 

"  This  statute  is  so  far  repealed,  by  the  11  &  12  Vict.  c.  43,  s.  36,  that  where  no  time  is 
specially  limited  for  laying  any  such  information  in  the  act  of  parliament  relating  to 
eai^  particular  case,  the  information  (if  it  be  for  an  offence  punishable  by  justices  upon 
summary  conviction)  must  be  laid  within  six  calendar  months  ^m  the  time  when  the 
matter  of  such  information  arose. — Stswart. 

"  And  see  further,  as  to  for  what  causes  the  court  will  grant  this  information,  1  Chitt^ 
C.  L.  2d  ed.  849  to  856.  The  court  will  always  take  into  consideration  the  whole  of  the 
circumstances  of  the  charge  before  they  lend  their  sanction  to  this  extraordinary  mode 
of  prosecution.  They  will  observe  t^e  time  of  making  the  application,  and  whether  a 
long  interval  has  elapsed  since  the  injury,  and  to  what  cause  it  may  be  fairly  ascribed , 
also  the  evidence  on  which  the  charge  is  founded,  and  weigh  the  probabilities  which  it 
leems  to  offer.  They  will  also  examine  the  character  and  motives  of  the  applicant,— «t 
least  his  share  in  the  matter  before  them ;  and  they  will  look  forward  to  the  oons^ 
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the  attorney-general  ex  officio,  it  must  be  tried  by  a  petit  jury  of  the  county 
where  the  offence  arises ;  after  which,  if  the  defendant  be  found  guilty,  the 
court  must  be  resorted  to  for  his  punishment.^^ 

There  can  be  no  doubt  but  that  this  mode  of  prosecution  by  information  (or 
suggestion)  filed  on  record  by  the  king's  attorney-general,  or  by  his  coroner  or 
master  of  the  crown-office,  in  the  court  of  king's  bench,  is  as  antient  as  the 
common  law  itself. (6)  For,  as  the  king  was  bound  to  prosecute,  or  at  least  to 
lend  the  sanction  of  his  name  to  a  prosecutor,  whenever  the  grand  jury  in- 
formed  him  upon  their  oaths  that  there  was  a  sufficient  ground  for  instituting 
a  criminal  suit,  so  when  these  his  immediate  officers  were  otherwise  sufficiently 
assured  that  a  man  had  committed  a  gross  misdemeanour,  either  personally 
against  the  king  or  his  government,  or  against  the  public  peace  and  good  order, 
they  were  at  liberty,  without  waiting  for  any  further  intelligence,  to  convey 
that  information  to  the  court  of  king's  bench  by  a  '^'suggestion  on  taqia 
record,  and  to  carry  on  the  prosecution  in  his  majesty's  name.  But  t  ^^^ 
these  informations  (of  every  kind)  are  confined  by  the  constitutional  law  to 
mere  misdemeanours  only ;  for,  whenever  auiy  capital  o£fence  is  charged,  the 
same  law  requires  that  the  accusation  be  warranted  by  the  oath  of  twelve  men 
before  the  party  shall  be  put  to  answer  it.  And  as  to  those  offences  in  which 
informations  were  allowed  as  well  as  indictments,  so  long  as  they  were  confined 
to  this  high  and  respectable  jurisdiction  and  were  carried  on  in  a  legal  and 
regular  course  in  his  majesty's  court  of  king's  bench,  the  subject  had  no  reason 
to  complain.  The  same  notice  was  given,  the  same  process  was  issued,  the 
same  pleas  were  allowed,  the  same  trial  by  jury  was  had,  the  same  judgment 
was  given,  by  the  same  judges,  as  if  the  prosecution  had  originally  been  oy  in« 
dictment.  But  when  the  statute  8  Hen.  Y II.  c.  1  had  extended  the  jurisdiction 
of  the  court  of  starchamber,  the  members  of  which  were  the  sole  judges  of 
the  law,  the  fact,  and  the  penalty,  and  when  the  statute  11  Hen.  YII.  c.  3  had 
/ermitted  informations  to  oe  brought  by  any  informer,  upon  any  penal  statute 
not  extending  to  life  or  member,  at  the  assizes  or  before  the  justices  of  the 
peace,  who  were  to  hear  and  determine  the  same  according  to  their  own  dis- 
cretion^  then  it  was  that  the  legal  and  ord'^rly  jurisdiction  of  the  court  of 

(•)  1  Show.  118 

Suences  of  the  measure  they  are  reG[uested  to  grant,  in  the  peculiar  situation  of  the 
efendant.  1  Bla.  Rep.  542.  In  applications  of  this  nature  for  libels,  the  applicant  must, 
unless  the  charge  be  general,  show  his  innocence  of  the  matter  imputed  to  him.  See 
Doug.  284,  387,  588.  1  Burr.  402.  6  T.  R.  294.  4  id.  285.  5  B.  &  A.  695.  1  D.  &  R.  197. 
2  Ghitt.  Rep.  163.  In  applications  against  magistrates,  the  applicant  must  directly  im- 
pute corrupt  motives  for  the  mbconduct  complained  of.    3  B.  &  A.  432. — Chittt. 

^^  If  an  information  or  an  indictment  for  a  misdemeanour  removed  into  the  court  of 
King's  Bench  by  certiorari  be  not  of  such  importance  as  to  be  tried  at  the  bar  of  the  courts 
it  is  sent  down  by  writ  of  nisi  prius  into  the  county  where  the  crime  is  charged  to  have 
been  committed,  and  is  there  tried  bv  a  common  or  special  jury,  like  a  record  in  a  civil 
action ;  and  if  the  defendant  is  found  guilty  he  must  afterwards  receive  judgment  from 
the  King's  Bench.  But  where  an  indictment  for  treason  or  felony  is  removed  by  eer^ 
thrari,  the  law  upon  the  subject  will  be  found  fully  stated  by  lord  Hale  in  the  two  follow- 
ing sections.    2  P.  C.  41. 

"  As  to  an  indictment  of  felony  or  treason  removed  out  of  the  county  by  eertiorarif  and 
the  party  pleading,  the  record  is  sent  down  by  nisi  prius  to  be  tried.  The  judges  of  nisi 
piius  may  upon  that  record  proceed  to  trial  and  judgment  and  execution,  as  if  they  were 
justices  of  eaol-delivery,  by  virtue  of  the  statute  of  14  Hen.  VI.  cap.  1. 

"  But  if  there  were  any  question  upon  that  statute,  yet  the  statute  of  6  Hen.  YIII.  cap. 
6,  which  extends  to  all  justices  and  commissioners,  as  w^l  of  those  of  gaol-delivery  and 
of  the  peace,  enables  the  court  of  King's  Bench  to  send  to  them  the  very  record  itself, 
and  by  a  special  writ  or  mandate  to  command  them  to  proceed  to  trial  and  judgment, 
upon  such  issue  joined,  as  they  may  command  the  justices  before  whom  the  indictment 
was  taken  to  proceed  to  hear  and  determine  the  same  as  if  no  such  issue  were  joined." 
See  Sir  Myles  Stapleton's  case,  Raym.  376. 

If  tiie  treason  of  felony  is  to  be  tried  at  nisi  prius  under  the  14  Hen.  YI.  a  1,  then  the 
euort  sends  a  transcript  of  the  reoord,  and  not  the  record  itself.    2  Hal.  P.  0.  3.   4  Co.  74 

-^HKISTLIN. 
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king's  bench  fell  into  disuse  and  oblivion,  and  Bmpson  and  Dudley,  (the  wicked 
instruments  of  king  Henry  VII.,)  by  hunting  out  obsolete  penalties,  and  thia 
tyrannical  mode  ot  prosecution,  with  other  oppressive  devices, (tf)  continually 
harassed  the  subject  and  shamefully  enriched  tne  crown.  The  latter  of  these 
acts  was  soon  indeed  repealed,  by  statute  1  Hen.  VIII.  c.  6 ',  but  the  court  of 
starchamber  continued  in  high  vigour,  and  daily  increasing  its  authority,  for 
more  than  a  century  longer,  till  finally  abolished  by  statute  16  Car.  I.  c.  10. 

Upon  this  dissolution,  the  old  common-law (rf^  authority  of  the  court  of 
king's  bench  as  the  custas  morum  of  the  nation,  being  found  necessary  to  reside 
somewhere,  for  the  peace  and  good  government  of  the  kingdom,  was  again  re- 
*m  1 1  ^^^^  ^^  *practice.(«)  And  it  is  observable  that  in  the  same  act  of  parlia- 
■l  ment  which  abolished  the  court  of  starchamber,  a  conviction  by  informa- 
tion is  expressly  reckoned  up  as  one  of  the  legal  modes  of  conviction  of  such 
persons  as  should  offend  a  third  time  against  the  provisions  of  that  8tatute.(/) 
It  is  true  Sir  Matthew  Hale,  who  presided  in  this  court  soon  after  the  time  of 
such  revival,  is  8aid(^)  to  have  been  no  friend  to  this  method  of  prosecution ; 
and,  if  so,  the  reason  c^f  such  his  dislike  was  probably  the  ill  use  which  the 
master  of  the  crown-office  then  made  of  his  authority  by  permitting  the  subject 
to  be  harassed  with  vexatious  informations,  whenever  applied  to  by  any  ma- 
licious or  revengeful  prosecutor,  rather  than  his  doubt  of  their  legality  or  pro- 
priety upon  urgent  occasions.(A)  For  the  power  of  filing  informations,  without 
any  control,  then  resided  in  the  breast  of  the  master;  and,  being  filed  in  the 
name  of  the  king,  they  subjected  the  prosecutor  to  no  costs,  though  on  trial 
they  proved  to  be  groundless.  This  oppressive  use  of  them,  in  the  times  pre- 
ceding the  revolution,  occasioned  a  struggle,  soon  after  the  accession  of  king 
William,(t)  to  procure  a  declaration  of  their  illegality  by  the  judgment  of  the 
court  of  king's  bench.  But  Sir  John  Holt,  who  then  presided  there,  and  all  the 
judges,  were  clearly  of  opinion  that  this  proceeding  was  grounded  on  the  com- 
mon law  and  could  not  be  then  impeached.  And  in  a  few  years  afterwards  ^ 
more  temperate  remedy  was  applied  in  parliament  bv  statute  4  &  r>  W.  and  M. 
c.  18,  which  enacts  that  the  clerk  of  the  crown  shall  not  file  any  information 
without  express  direction  from  the  court  of  king's  bench,  and  that  every  prose- 
cutor, permitted  to  promote  such  information,  shall  give  security  by  a  recogni- 
zance of  twenty  pounds  (which  now  seems  to  be  too  small  a  sum)  to  prosecute 
the  same  with  effect,  and  to  pay  costs  to  the  defendant  in  case  he  be  acquitted 
thereon,  unless  the  judge,  who  tries  the  information,  shall  certify  there  was  rea- 
♦312 1  ®^^*^^®  cause  for  filing  it ;  and,  at  all  events,  to  pay  costs,  unless  *the 
J  information  shall  be  tried  within  a  year  after  issue  joined.  But  there  is 
a  proviso  in  this  act  that  it  shall  not  extend  to  any  other  informations  than 
those  which  are  exhibited  by  the  master  of  the  crown-office :  and,  consequently, 
informations  at  the  king's  own  suit,  filed  by  his  attorney-general,  are  no  way 
restrained  thereby. 

There  is  one  species  of  informations  still  flirther  regulated  by  statute  9  Anne, 
c.  20,  viz.,  those  m  the  nature  of  a  writ  of  quo  warranto;  which  was  shown,  in 
the  preceding  book,(A)  to  be  a  remedy  given  to  the  crown  against  such  as  had 
usur^  d  or  intruded  into  any  office  or  franchise.  The  modem  information  tends 
to  the  same  purpose  as  the  antient  writ,  being  generally  made  use  of  to  try  the 
civil  rights  of  such  franchises ;  though  it  is  commenced  in  the  same  manner  as 
other  informations  are,  by  leave  of  the  court  or  at  the  will  of  the  attorney- 
general,  being  properly  a  criminal  prosecution,  in  order  to  fine  the  defendant 
for  his  usurpation  as  well  as  to  oust  him  from  his  office,  yet  usually  considered 
at  present  as  merely  a  civil  proceeding." 

(•)  1  And.  107.  (t)  6  Mod.  460. 

U)  6  Mod.  4M.  (*;  1  Sitund.  aoi.    1  Sid.  174. 

(•)  Styl.  Rep.  217  24.^.   Styl.  Pract  Reg.  tit  Infonnanoii,        (<)  M.  1  W.  and  M.    6  Mod.  4M.    Comb.  141.     Far.  861 

IMce  187,  «»dft.  1657.   2  Bid.  71.   1  Sid.  162.  1  Show.  106. 

(f)  Stat  10  Gar.  I.  c.  10,  (  6.  (*)  See  book  iU.  page  202. 

- 

"  Because  an  information  in  the  nature  of  a  quo  tcarranto  is  considered  merely  as  a  ciyil 
proceeding,  the  court  of  King's  Bench  will  grant  a  new  trial,  though  the  verdict  should 
have  heen  giv^n  for  the  defendant.    2  T.  R.  484. — Christian. 
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These  are  all  the  methods  of  prosecution  at  the  suit  of  the  kins.  There  yet 
remains  another,  which  is  merely  at  the  suit  of  the  snbject,  and  is  called  an 
appeal. 

lY.  An  appeal  in  the  sense  wherein  it  is  here  used  does  not  signify  any  com- 
plaint to  a  superior  court  of  an  injustice  done  by  an  inferior  one,  which  is  the 
general  use  of  the  word ;  but  it  here  means  an  origixial  suit  at  the  time  of  its 
rst  commencement.(2)  An  appeal,  therefore,  when  spoken  of  as  a  criminal 
prosecution,  denotes  an  accusation  by  a  private  subject  against  another  for 
some  heinous  crime,  demanding  punishment  on  account  of  the  particular  injury 
Buffered  rather  than  for  the  offence  against  the  public.  As  this  method  of  prose- 
cution is  still  in  force,  I  cannot  omit  to  mention  it;  but  as  it  is  very  little  in  use, 
on  account  of  the  '^'great  nicety  required  in  conducting  it,  I  shall  treat  r^coio 
of  it  very  briefly,  referring  the  student  for  more  particulars  to  other  *■ 
more  voluminous  compilations.(m) 

This  private  process  for  the  punishment  of  public  crimes  had  probably  its  ori- 
ginal in  those  times  when  a  private  pecuniary  satisfaction,  called  a  weregild,  was 
constantly  paid  to  the  party  injured,  or  his  relations,  to  expiate  enormous 
offences.  This  was  a  custom  derived  to  us,  in  common  with  other  northern 
natioD9,(n)  from  our  ancestors,  the  antient  Germans;  among  whom,  according 
to  Tacitus,(o)  "  luitur  homicidtum  certo  armerUorutn  ac  pecorum  numero  /  recipitque 
satisfactionem  universa  domu$*\p)  In  the  same  manner,  by  the  Irish  Brehon 
law,  in  case  of  murder,  the  Brehon  or  judge  was  used  to  compound  between  the 
murderer  and  the  friends  of  the  deceased,  who  prosecuted  him,  by  causing  the 
malefactor  to  give  unto  them,  or  to  the  child  or  wife  of  him  that  was  slain,  a 
recompense  which  they  called  an  eriach,(c[)  And  thus  we  find,  in  our  Saxon 
laws,  (particularly  those  of  king  Athelstan,)(r)  the  several  weregilds  for  homi- 
cide established  in  progressive  order  from  the  death  of  the  ceorl  or  peasant  up 
to  that  of  the  king  himself  (3)  And  in  the  laws  of  king  Henry  I.(i)  we  have 
an  account  of  what  other  off^ences  were  then  redeemable  oy  weregild,  and  what 
W'^re  not  so.(tf )  As,  therefore,  during  the  continuance  of  this  custom,  a  process 
was  certainly  given  for  recovering  the  weregild  by  the  party  to  whom  it  was 
due,  it  seems  that,  when  *these  offences  ^by  degrees  grew  no  longer  re-  r*Qi4 
deemable,  the  private  process  was  still  continued,  in  order  to  insure  the  ^ 
infliction  of  punishment  upon  the  offender,  though  the  party  injured  was  allowed 
no  pecuniary  compensation  for  the  offence. 

But  though  appeals  were  thus  in  the  nature  of  prosecutions  for  some 
atrocious  injury  committed  more  immediately  a^^ainst  an  individual,  yet  it 
also  was  antiently  permitted  that  any  subject  might  appeal  another  subject  of 
high  treason,  either  in  the  courts  of  common  law,(tt?)  or  in  parliament,  or  (for 
treasons  committed  beyond  the  seas)  in  the  court  of  the  high  constable  and 
marshal.  The  cognizance  of  appeals  in  the  latter  still  continues  in  force ;  and 
so  late  as  1681  there  was  a  trial  by  battel  awarded  in  the  court  of  chivalry  on 
such  an  appeal  of  treason  ;(x)  but  that  in  the  first  was  virtually  abolished(y)  by 
the  statutes  5  Edw.  III.  c.  9,  and  25  Edw.  III.  c.  24,  and  in  the  second,  expressly^ 
by  statute  1  Hen.  IV.  c.  14.  So  that  the  only  appeals  now  in  force,  for  things 
done  within  the  realm,  are  appeals  of  felony  and  mayhem. 

An  appeal  of  felony  may  be  brought  for  crimes  committed  either  against  the 
parti^'s  themselves  or  their  relations.    The  crimes  against  the  parties  them- 

(I)  It  is  derlTed  from  Uie  French  ^^oppeKer,"  the  Terb  tirely  to  the  relations  of  the  pnrty  slain,  bat  that  of  the 

•ctlTe,  which  signifies  to  call  upon,  summon,  or  challenge  king  was  dlTided.— one-half  being  paid  to  the  pnblie,  the 

•oe,  and  not  the  verb  nenter,  whicn  signifies  the  same  as  other  to  the  royal  family, 

the  ordinary  sense  of  **  appeal"  English.  (*)  G.  12. 

io)2  Hawk.  P.  C.  c.  23.  (**)  In  Turkey  this  principle  is  carried  so  ftu*  that  erei 

"'f  Ptiemhook,  ds  jure  Siuom,  L  8,  e.  4.  murder  is  nerer  prosecuted  by  the  officers  of  the  gorenh 

•)  De  JHor.  Cferm.  c  21.  ment,  as  with  ua.    It  is  the  buslnees  of  the  next  relations, 

(p)  And  in  another  place,  (c  12,)  **DdteU$,  pro  modo  and  them  only,  to  reyenge  the  slaughter  of  their  kinsmen: 

pcmarwm,  equortem  peeortmaue  numero  eonttcti  mtddantur.  and  if  they  rather  choose  (as  they  generally  do)  to  oompouna 

Btri  MutetK  r^  td  dvUaU;  pars  ipti  qui  vindictaur^  vd  the  matter  for  money,  nothing  more  is  said  about  It.   Lad} 

mrqpinqviM  ^  ex$nMtur."  H.  W.  Montagu,  lett.  42. 

(«)  Spenser's  State  of  Ireland,  p.  1518,  edit  Hughes.  (*)  Britt.  c.  22. 

(*)  JwHe.  CfML  Lund,  Wllk.  71.  (")  By  Donald  lord  Rea  afalBsfc  Dsild  Ramsi y.   Bwhv 

(•)  The  weregild  of  a  ceorl  was  206  thryamas,  that  of  the  toI.  U.  part  %  p.  112. 

king  80,000;  each  thiysma  being  equal  to  aboutashllUngof  (»)  1  HaL  P.  C  MB. 

•w  presr^  money.    The  wers|^dofasufc|)ect  waspaideiip  • 

5M 
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selves  are  larceny,  rape,  and  arson.  And  for  these,  as  well  as  for  mayhem,  the 
persons  robbed,  ravished,  maimed,  or  whose  houses  are  bamed  may  institute 
this  private  process.  The  only  crime  against  one's  relations  for  which  an 
appeal  can  be  brought  is  that  of  kiUing  him,  by  either  murder  or  manslaughter. 
But  this  cannot  be  brought  by  every  relation :  but  only  by  the  wife  for  the 
deuth  of  her  husband,  or  By  the  heir  male  for  the  death  of  his  ancestor;  which 
heirship  was  also  confined  by  an  ordinance  of  king  Henry  the  First,  to  the 
four  nearest  de^ees  of  blood. (z)  It  is  given  to  the  wife  on  accoui^t  of  the 
loss  of  her  husband :  therefore,  if  she  marries  again,  before  or  pending  her 
appeal,  it  is  lost  and  gone  ]  or  if  she  marries  after  judgment,  she  shall  not 
demand  execution.  The  heir,  as  was  said,  must  also  be  neir  male,  and  such  a 
*3151  ^^^  ^^  ^^^  ^^^  '''next  heir  by  the  course  of  the  common  law,  at  the  time 
-*  of  the  killing  of  the  ancestor.  But  this  rule  hath  three  exceptions : — 
1.  If  the  person  killed  leaves  an  innocent  wife,  she  only,  and  not  the  heir,  shall 
have  the  appeal ;  2.  If  there  be  no  wife,  and  the  heir  be  accused  of  the  mur- 
der, the  person  who  next  to  him  would  have  been  heir  male  shall  bring  the 
appeal;  3.  If  the  wife  kills  her  husband,  the  heir  may  appeal  her  of  the  death. 
And,  by  the  statute  of  Glocester,  6  Edw.  I.  c.  9,  all  appeals  of  death  must  be 
sued  within  a  year  and  a  day  after  the  completion  of  the  felony  by  ohe  death 
of  the  party :  which  seems  to  be  only  declaratory  of  the  old  common  law ;  for 
in  the  Gothic  constitutions  we  find  the  same  "prcescriptio  annalia,  quce  currit  ad- 
versus  actoreniy  si  de  homicida  ei  non  constet  intra  annum  a  ccede  facta,  nee  quen- 
quam  interea  arauat  et  accuset"{d) 

These  appeals  may  be  brought  previous  to  any  indictment;  and  if  the  ap- 
pellee be  acquitted  thereon,  he  cannot  be  afterwards  indicted  for  the  same 
offence.  In  like  manner  as  by  the  old  Gothic  constitution,  if  any  offender 
gained  a  verdict  in  his  favour  when  prosecuted  by  the  party  injiieed,  he  was  also 
understood  to  be  acquitted  of  any  crown  prosecution  for  {he  same  offence  ;(6) 
but,  on  the  contrary,  if  he  made  his  peace  with  the  king,  still  be  mi^ht  be  pro- 
secuted at  the  suit  of  the  party.  And  so,  with  us,  if  a  man  be  acquitted  on  an 
indictment  of  murder,  or  found  guilty  and  pardoned  by  the  king,  still  he  ought 
not  (in  strictness)  to  ^o  at  large^  but  be  imprisoned  or  let  to  bail  till  the  year 
and  day  be  past,  by  virtue  of  the  statute  3  Hen.  VII.  c.  1,  in  order  to  be  forth- 
coming to  answer  any  appeal  for  the  same  felony,  not  having  as  yet  been 
punished  for  it,  though  if  he  hath  been  found  guilty  of  manslaughter  on  an  in- 
<iictment,  and  hath  had  the  benefit  of  clergy,  and  suffered  the  judgment  of  the 
law,  he  cannot  aft;erwards  be  appealed ;  for  it  is  a  maxim  in  law  that  *'  nemo  bis 
punitur  pro  eod^m  delicto.**  Before  this  statute  was  made,  it  was  not  usual  to 
indict  a  man  for  homicide  within  the  time  limited  for  appeals,  which  produced 
very  great  inconvenience,  of  which  more  hereafter.(c) 

^Qig-i  *^^  the  appellee  be  acquitted,  the  appellor  (by  virtue  of  the  statute  of 
J  Westm.  2, 13  Edw.  I.  o.  12)  shall  suffer  one  year's  imprisonment,  and 
pay  a  fine  to  the  king,  besides  restitution  of  damages  to  the  party  for  the  im- 
prisonment and  infamy  which  he  has  sustained;  and  if  the  appellor  be  incapable 
to  make  restitution,  his  abettors  shall  do  it  for  him  and  also  be  liable  to  im- 
prisonment. This  provision,  as  was  foreseen  by  the  author  of  Fleta,(d)  proved 
a  great  discouragement  to  appeals;  so  that  thenceforward  they  ceased  to  be  in 
common  use. 

If  the  appellee  be  found  guilty,  he  shall  suffer  the  same  judgment  as  if  he 
had  been  convicted  by  indictment,  but  with  this  remarkable  difference : — that 
on  an  indictment,  which  is  at  the  suit  of  the  king,  the  king  may  pardon  and 
remit  the  execution ;  on  an  appeal,  which  is  at  the  suit  of  a  private  subject,  to 
make  an  atonement  for  the  private  wrong,  the  king  can  no  more  pardon  it  than 
he  can  remit  the  damages  recovered  on  an  action  of  battery .^e)  In  like  man- 
ner as  while  the  weregOd  continued  to  be  paid  as  a  fine  for  nomicide  it  could 
not  be  remitted  by  the  king's  authority.(/)    And  the  antient  usage  was,  so 


(•)Mirr.a2,»7.  («i)  X.  1>  c  34,  1 48. 


-;  jnuT.  o.  a,  •  I. 

•)  Stlernh.  de  Jttn  OoOu  (.  8»  e.  4.  ^•5  2  Hawk.  P.'G.  892. 

»)  Ibid.  1. 1,  0.  ft. 


(•)  8m  pi^  886. 
9tS 
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late  as  Henry  the  Fourth's  time,  that  all  the  relatioas  of  the  slain  should  drag 
the  appellee  to  the  place  of  execution  ;(g)  a-  custom  founded  upon  that  savage 
spirit  of  family  resentment  which  prevailed  uaiversally  through  Europe  after 
tne  irruption  of  the  northern  nations,  and  is  peculiarly  attended  to  in  their 
several  codes  of  law,  and  which  prevails  even  now  among  the  wild  and  un- 
tutored inhabitants  of  America;  as  if  the  finger  of  nature  nad  pointed  it  out 
to  mankind  in  their  rude  and  uncultivated  8tate.(A)  However,  the  punish- 
ment of  the  offender  may  be  remitted  and  discharged  by  the  concurrence  of 
all  parties  interested ;  and  as  the  king  by  his  pardon  may  frustrate  an  indict- 
ment, so  the  appellant  by  his  release  may  '^'discharge  an  appeal  ;(i)  r:|eQ|7 
" nam  quilibet  potest  renunciare  juripro  se  introducto"^^  *■ 

These  are  the  several  methods  c£  prosecution  instituted  by  the  laws  of  Eng- 
land for  the  punishment  of  offences,  of  which  that  by  indictment  is  the  most 
general.  I  shall  therefore  cofifine  my  subsequent  observations  principally  to 
this  method  of  prosecution  -,  remarking,  by  the  way,  the  most  material  varia- 
tions that  may  arise  fron^  whe  method  of  proceeding  by  either  information  or 
auneal 


CHAPTER  XXIV. 

OF  PROCESS  UPON  AN  INDICTMENT. 

*V9e  are  noxt,  in  the  fourth  place,  to  inquire  into  the  mannei*  of  issu-  r 410-1  q 
UDff  process,  after  indictment  found,  to  bring  in  the  accused  to  answer  it.  *• 
We  have  hitherto  supposed  the  offender  to  be  in  custody  before  the  finding  of 
the  indictment,  in  which  case  he  is  immediately  (or  as  soon  as  convenience  per- 
mits) to  be  arraigned  thereon.  But  if  he  hath  fled  or  secretes  himself  in  capital 
oases,  or  hath  not  in  smaller  misdemeanours  been  bound  over  to  appear  at  the 
asrlzes  or  sessions,  still  an  indictment  may  be  preferred  against  him  in  his 
a^jsence  ^  since,  were  he  present,  he  could  not  be  heard  before  the  grand  jury 
.igainst  it.  And  if  it  be  fotmd,  then  process  must  issue  to  bring  him  mto  court; 
for  the  indictment  cannot  be  tried  unless  he  personally  appears,  according  to 
the  rules  of  equity  in  all  cases,  and  the  express  provision  of  statute  28  Ed w.  III. 
c.  3  in  capital  ones,  that  no  man  shall  be  put  to  death  without  being  brouglit  to 
ans^ver  by  due  process  of  law. 

(#)M.nHe]LlT.ia.  8  Inst  in.  (*)  Robertson,  Cha.  V.  1. 46.  (OlHaLP.a9. 

^  ''These  appeals  had  become  nearly  obsolete;  but  the  right  still  existing  was  claimed, 
and  in  part  exereUed,  in  the  year  1818,  by  William  Ashford,  eldest  brother  and  heir-at- 
law  of  Mary  Ashford,  who  brought  a  writ  of  appeal  against  Abraham  Thornton  for  the 
murder  of  his  sister.  Thornton  had  been  tried  at  the  Warwick  Summer  Assizes,  1817, 
for  the  murder,  and  acquitted,  though  under  circumstances  of  strong  suspicioxi.  The 
appellee,  when  called  upon  to  plead,  pleaded  *'  not  guilty,  and  that  he  was  ready  to 
defend  himself  by  his  body ;"  and,  taking  his  glove  off,  he  threw  it  upon  the  floor  of  the 
court.  A  counterplea  was  afterwards  dehvered  in  by  the  appellant*  to  which  there  was 
a  replication.  A  general  demurrer  followed,  and  joinder  thereon.  See  a  full  detail  of 
the  proceedings  in  that  singular  case,  in  the  report  of  it  under  the  name  of  Ashford  iw. 
Thornton,  1  B.  &  A.  4(^.  It  was  held  in  that  case  that  where  in  an  appeal  of  death  the 
appellee  wages  his  battle,  the  counterplea,  to  oust  him  of  this  mode  of  trial,  must  disclose 
buch  violent  and  strong  presumptions  of  guilt  as  to  leave  no  possible  doubt  in  the  minds 
of  the  court,  and  therefore  that  a  counterplea  which  only  stated  strong  circumstances 
of  suspicion  was  insufBcient.  It  was  also  held  that  the  appellee  may  reply  fresh  matter 
tending  to  show  his  innocence, — as  an  alibi,  and  his  former  acquittal  of  the  same  offence 
on  an  indictment.  But  it  was  doubted  whether  when  the  counterplea  is  per  se  insuf- 
ficient, or  where  the  replication  is  a  good  answer  to  it,  the  court  should  give  judgment 
that  the  appellee  be  allowed  his  wager  of  battle,  or  that  he  go  without  day.  Therefore^ 
the  appellant  praying  no  further  judgment,  the  court*  by  consent  of  both  parties,  or 
dered  that  jua|y;ment  should  be  stayed  in  the  appeal  ana  that  the  appellee  should  be 
discharged.  This  case,  the  first  of  the  kind  that  had  occurred  for  more  than  half  a  century, 
(gee  Bigby  V9.  Kennedy,  5  Burr.  2643,  2  W.  Bl.  713.  Rex  v«.  Taylor,  5  Burr.  2793.  Smitk 
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The  proper  process  on  an  indictment  for  any  petit  misdemeanonr,  or  on 
pmnl  statute,  is  a  writ  of  venire  facias^  which  is  in  the  nature  of  a  summous  tr 
cause  the  party  to  appear.  And  if  by  the  return  to  such  venire  it  appears  that 
the  party  hath  lands  in  the  county  whereby  he  may  be  distrained,  then  a  distren 
infinite  shall  be  issued  from  time  to  time  till  he  appears.  But  if  the  sheriff  re- 
turns that  he  hath  no  lands  in  his  bailiwick,  (then,  upon  his  non*appearar  eo,) 
^3191  ^  ^^^^  ^^  capias  ^shall  issue,  which  commands  the  sheriff  to  take  hie 
^  body  and  have  him  at  the  next  assises;  and  if  he  cannot  be  taken  upon 
the  first  capias,  a  second  and  third  shall  issue,  called  an  alias  and  a  pluries  capias. 
But  on  indictments  for  treason  or  felony  a  capias  is  the  first  process ;  and  for 
treason  or  homicide  only  one  shall  be  allowed  to  is8ue,ra)  or  two  in  the  case  of 
other  felonies,  by  statute  25  Edw.  III.  c.  14,  though  tne  usage  is  to  issue  only 
one  in  any  felony,  the  provisions  of  this  statute  being  in  most  cases  found 
impracticaDl6.(fr)  And  so,  in  the  case  of  misdemeanours,  it  is  now  the  usual 
practice  for  any  judge  of  the  court  of  king's  bench,  upon  certificate  of  an  indict- 
ment found,  to  award  a  writ  of  capias  immediately,  4in  order  to  bring  in  the  de- 
fendant.^ But  if  he  absconds,  and  it  is  thought  proper  to  pursue  him  to  an  out- 
lawry, then  a  greater  exactness  is  necessary;  for,  in  such  case,  after  the  several 
writs  have  issued  in  a  regular  number,  according  to  the  nature  of  the  respective 
crimes,  without  any  effect,  the  offender  shall  be  put  in  the  exigent  in  order  to 
his  outlawry:  that  is,  he  shall  be  exacted,  proclaimed,  or  required  to  surrender 
at  five  county  courts;  and  if  he  be  returned  quinto  exactus,  and  does  not  appear 
at  the  fifth  exaction  or  requisition,  then  he  is  adjudged  to  be  outlawed,  or  put 
out  of  the  protection  of  the  law,  so  that  he  is  incapable  of  taking  the  benefit  of 
it  in  any  respect,  either  by  bringing  actions  or  otherwise. 

The  punisnment  for  outlawries  upon  indictments  for  misdemeanours  is  the 
same  as  for  outlawries  upon  civil  actions,  (of  which,  and  the  previous  process 
by  writs  of  capias,  exigi  facias,  and  proclamation,  we  spoke  in  the  preceding 
book,)(<;)  viz.,  forfeiture  of  goods  and  chattels.  But  an  outlawry  in  treason 
or  felony  amounts  to  a  conviction  and  attainder  of  the  offence  charged  in  the 
indictment,  as  much  as  if  the  offender  had  been  found  guilty  by  his  country.(<f )' 
His  life  is,  however,  still  under  the  protection  of  the  law,  as  hath  formerly  been 
^8201  *^^^^^^^)(^)  so  that,  though  antiently  an  outlawed  felon  was  said  to 
-I  have  capvtlupinum,  and  might  be  knocked  on  the  head  like  a  wolf  by 
any  one  that  should  meet  him,(/)  because,  having  renounced  all  law,  he  was  to 
be  dealt  with  as  in  a  state  of  nature,  when  every  one  that  should  find  him  misht 
slay  him,  yet  now,  to  avoid  such  inhumanity,  it  is  holden  that  ho  man  is  entitled 

(•)  See  Appendix,  11.  0  2  HaJ.  P.  a  aOft. 

Q)  2  Ual.  P.  a  195.  M  See  page  178. 

•  (•)  See  book  111.  pages  288,  284.  (/)  Mlrr.  c  4.  Co.  Utt  128. 

V9.  Taylor,  id.  ibid, — ^the  last  cases  upon  the  subject,  where  the  mode  of  proceeding  is 
detailed  at  large, jf  led  to  the  total  abolition  of  appeals  of  murder,  as  well  as  of  treason, 
felony,  or  other  offences,  together  with  wagers  of  battle,  by  the  passing  of  the  statute  69 
Geo.  III.  0.  46. — Chitty. 

^  Now,  by  the  48  Geo.  III.  c.  58,  when  any  person  is  charged  with  an  offence  below  the 
degree  of  felony,  one  of  the  judges  may,  on  an  affidavit  thereof,  or  on  the  production  of 
an  indictment,  or  an  information  filed,  issue  his  warrant  for  apprehending  and  holding 
him  to  bail ;  and  if  be  neglects  or  refuses  to  become  so  bound,  he  may  be  oonunilted  to 
gaol  until  he  conforms  or  is  discharged. — Chittt. 

By  the  statute  11  &  12  Vict.  c.  42,  s.  3,  when  any  indictment  is  found  in  any  court  of 
oyer  and  terminer  or  gaol-delivery,  or  in  any  court  of  general  or  quarter  sessions,  against 
any  person  at  large,  whether  he  has  been  previously  bound  by  recognizance  to  appear  or 
not,  the  clerk  of  indictments,  or  clerk  of  the  peace,  as  the  case  may  be,  may  at  any  time 
issue  a  certificate  of  such  indictment  having  been  found ;  and,  upon  its  production,  a 
justice  for  the  county  or  place  where  the  offence  was  committed,  or  where  the  defendant 
resides,  may  issue  his  warrant,  and  thereupon  commit  him  for  trial  or  admit  him  to 
bail. — Stbwaet. 

*  In  most  cases  now  in  which  a  person  convicted  by  a  verdict  is  deprived  of  clergy,  a 
person  outlawed  will  also  be  ousted  of  clergy ;  yet  some  few  instances  may  perhaps  still 
remain  where  a  person  outlawed  will  have  clergy,  though  if  he  had  been  tried  for  the 
same  offence  he  would  not  have  been  entitled  to  that  privilege.  See  Foster,  358.  2 
»Tawk.  481.    4  T.  R.  543.-^hri8tian. 
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to  kill  hiiQ  wantonly  or  wilfhlly,  bnt  in  bo  doing  is  gailty  of  mnrder,(^)  anlesft 
it  happens  in  the  endeavour  to  apprehend  him|(A)  for  any  person  may  arres^ 
an  ontlaw  on  a  criminal  prosJBCution,  either  of  his  own  head  or  by  writ  or  war- 
rant of  capias  utlagatum,  in  order  to  bring  him  to  execution.  But  such  outlawry 
may  be  frequently  reversed  by  writ  of  error,  the  proceedings  therein  being  (as 
it  is  fit  they  should  be)  exceedingly  nice  and  circumstantial;  and  if  any  single 
minute  point  be  omitted  or  misconducted,  the  whole  outlawry  is  illegal  and  may 
be  reversed,  upon  which  reversal  the  parly  accused  is  admitted  to  plead  to  axid 
defend  himself  against  the  indictment. 

Thus  much  for  process  to  bring  in  the  offender  after  indictment  found;  during 
which  stage  of  the  prosecution  it  is  that  writs  of  certiorari  facias  are  usually  ha<^ 
though  they  may  be  had  at  any  time  before  trial,  to  certify  and  remove  the 
indictment,  with  all  the  proceedings  thereon,  from  any  inferior  court  of  criminal 
jurisdiction  into  the  court  of  king's  bench,*  which  is  the  sovereign  ordinary 
court  of  justice  in  causes  criminal.  And  this  is  frequently  done  for  one  of  these 
four  purposes :  either,  1.  To  consider  and  determine  the  validity  of  appeals  or 
indictments,  and  the  proceedings  thereon,  and  to  quash  or  confirm  them  as  there 
is  cause ;  or,  2.  Where  it  is  surmised  that  a  partial  or  insufficient  trial  will  pro- 
bably be  had  in  the  court  below,  the  indictment  is  removed,  in  order  to  have 
the  prisoner  or  defendant  tried  at  the  bar  of  the  court  of  king's  bench,  or  before 
tlie  justices  of  nisi  prius;  or,  3.  It  is  so  removed  in  order  to  plead  the  king's 
pardon  there;  or,  4.  To  issue  process  of  outlawry  against  the  offender  r^Kooi 
lu  those  *counties  or  places  where  the  process  of  the  inferior  judges  will  *- 
not  reach  him.(t)  Such  writ  of  certiorari,  when  issued  and  delivered  to  the  infe- 
rior court  for  removing  any  record  or  other  proceeding,  as  well  upon  indictment 
as  otherwise,  supersedes  the  jurisdiction  of  such  inferior  court,  and  makes  all 
subsequent  proceedings  therein  entirely  erroneous  and  illegal,  unless  the  court 
of  king's  bench  remands  the  record  to  the  court  below,  to  be  theie  tried  and 
detei*mined.  A  certiorari  may  be  granted  at  the  instance  of  either  the  prose- 
cutor or  the  defendant :  the  K>rmer  as  a  matter  of  right,  the  latter  as  a  matter 
of  discretion ;  and  therefore  it  is  seldom  granted  to  remote  indictments  from 
the  justices  of  gaol  delivery,  or  after  issue  joined  or  confession  of  the  fact  in  any 
of  the  f.ourts  below.  (A:)* 

(r)  1  Hal.  p.  C.  4»7.  (0  2  Ual.  P.  C.  210. 

<*)  Bracton,  fol.  126.  (*)  2  Hawk.  P.  C.  287.    4  Burr.  749. 

'  For  the  definition  and  history  of  the  writ  of  certiorari,  see  Fitz.  N.  B.  554  As  the 
court  of  King's  Bench  has  a  general  superintendence  over  all  other  courts  of  criminal 
jurisdiction,  so  it  may  award  a  certiorari  to  remove  proceedings  from  them,  unless  they 
are  expressly  exempted  from  such  superintendence  by  the  statutes  creating  them.  2 
Hawk.  P.  G.  286.  Rex  vs.  Young,  2  T.  R.  473.  Rex  v«.  Jukes,  8  T.  R.  542.  But  certiorari 
cannot  be  taken  away  by  any  general,  but  only  by  express  negative,  words,  (Rex  vs.  Reeve, 
1 W.  Bla.  231 ;)  and  a  statute  taking  away  certiorari  does  not  take  it  from  the  crown,  unless 

expressly  mentioned.    Rex  vs. ,  2  Ghitt.  R.  136;  and  see  Rex  vs.  Tindal,  15  East, 

339,  n.  Ckrtioi  in  lies  from  the  court  of  King's  Bench  to  justices,  even  in  cases  which 
they  are  empowered  finaUy  to  hear  and  determine.  2  Hawk.  P.  C.  286.  Rex  vs.  Merely, 
2  Burr.  1040.    Hartley  vs.  Hooker,  Cowp.  624. — Chitty. 

^  But,  by  statute  5  &  6  W.  IV.  c.  33,  s.  1,  it  was  enacted  that  no  eer^mari  should  issue  to 
remove  any  indictment  or  presentment  into  the  King's  Bench  from  any  court  of  ses&ions, 
assize,  oyer  and  terminer,  and  gaol-delivery,  or  any  court,  at  the  instance  of  the  proeecutoi 
or  any  other  person,  (except  the  attorney-general,)  without  motion  first  made  in  the 
King's  Bench  or  before  some  judge  of  that  court,  and  leave  obtained  in  the  same 
manner  as  where  the  application  was  made  by  the  defendant.  And  now,  by  statute  16 
Vict.  c.  30,  s.  4,  no  indictment,  except  indictments  against  bodies  corporate  not  authorized 
to  appear  by  attorney  in  the  court  in  which  the  indictment  is  preferred,  can  be  removed 
into  the  court  of  Queen's  Bench  or  into  the  Central  Criminal  Court  by  writ  of  certiorari, 
either  at  the  instance  of  the  prosecutor  or  of  the  defendant^  (other  than  the  attorney- 
general  .acting  on  behalf  of  the  crown,)  unless  it  be  made  to  appear  to  the  court  from 
which  the  writ  is  to  issue,  by  the  party  applying  for  the  same,  that  a  fair  and  impartial 
trial  of  the  case  cannot  be  had  in  the  court  below,  or  that  some  question  of  law  of  more 
than  usual  difficulty  and  importance  is  likely  to  arise  upon  the  trial,  or  that  a  view  of  the 
uremises  in  respect  whereof  any  indictment  is  preferred,  or  a  special  jury,  may  be  required 
tor  its  satisfactory  trial.    If  the  indictment  be  removed  at  the  instanoe  of  the  defendant 
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At  this  stage  of  prosecution  also  it  is  that  indictments  found  by  the  grand 
ivry  against  a  peer  must,  in  consequence  of  a  writ  of  certiorari,  be  certified  and 
tiansmitted  into  the  court  of  parliament,  or  into  that  of  the  lord  high  steward 
of  Great  Britain;  and  that,  in  places  of  exclusive  jurisdiction,  as  the  two  uni- 
versities, indictments  must  be  delivered  (upon  challenge  and  claim  of  cogni- 
zance) to  the  courts  therein  established  by  charter  and  confirmed  by  act  of 
parliament,  to  be  there  respectively  tried  and  determined. 


CHAPTER  XXV. 

OF  ARRAIGNMENT  AND  ITS  INdDENTa 

MOO  -I        *WmN  the  offender  either  appears  voluntarily  to  an  indlctmont,  ot 
^    was  before  in   custody,  or  is   Drought  in   upon  criminal  process  to 
answer  it  in  the  proper  court,  he  is  immediately  to  be  arraigned  thereon; 
which  is  the  fifth  stage  of  criminal  prosecution. 

To  arraign^  is  nothing  else  but  to  call  the  prisoner  to  the  bar  of  the  court, 
to  answer  the  matter  charged  upon  him  in  the  indictment.(a)  The  prisoner  is 
to  be  called  to  the  bar  bv  his  name;  and  it  is  laid  down  in  our  antient  books(6) 
that,  though  under  an  indictment  of  the  highest  nature,  he  roust  be  brought 
to  the  bar  without  irons  or  any  manner  of  shackles  or  bonds,  unJess  there  be 
evident  danger  of  an  escape,  and  then  he  may  be  secured  with  irons.  But  yet, 
in  Layer's  case,  a.d.  1722,  a  difference  was  taken  between  the  time  of  arraign- 
ment and  the  time  of  trial;  and  accordingly  the  prisoner  stX)od  at  the  bar  ia 
chains  during  the  time  of  his. arraignment. (c)' 

*When  he  is  brought  to  the  bar,  he  is  called  upon  by  name  to  hold 
^^^J  up  his  hand ;  which,  though  it  may  seem  a  trifling  circumstance,  yet  is 
of  this  importance,  that  by  the  holding  up  of  his  hand  consM  de  persona,  and 
he  owns  himself  to  be  of  that  name  by  which  he  is  called.(dt)  However,  it  ia 
not  an  indispensable  ceremony ;  for,  being  calculated  merely  for  the  purpose  of 
identifying  the  person,  any  other  acknowledgment  will  answer  the  purpose  aa 
well :  therefore,  if  the  prisoner  obstinately  and  contemptuously  refuses  to  hold 
up  his  hand,  but  confesses  he  is  the  person  named,  it  is  fully  sufficient.(e) 

Then  the  indictment  is  to  be  reaa  to  him  distinctly  in  the  English  tongue, 
^which  was  law  even  while  all  other  proceedings  were  in  Latin,)  that  he  may 
fully  understand  his  charge.  After  which  it  is  to  be  demanded  of  him  whether  he 
be  guilty  of  the  crime  whereof  he  stands  indicted,  or  not  guilty.  By  the  old  com- 
mon law  the  accessory  could  not  be  arrai^ed  till  the  principal  was  attainted, 
unless  he  chose  it :  for  he  might  waive  the  benefit  of  the  law ;  and  therefore 

Erincipal  and  accessory  miffht,  and  may  still,  be  arraigned,  and  plead,  and  also 
e  tried,  together.  But  otherwise,  if  the  principal  had  nev«*r  been  indicted  at 
all,  and  stood  mute,  had  challenged  above  thirty-five  juron  peremptorilv,  had 
claimed  the  benefit  of  clergy,  had  obtained  a  pardon,  or  had  died  before 
attainder,  the  accessory  in  any  of  these  cases  could  not  be  arraigned;  for  non 

(•)  2  HaJ.  P.  G.  Zie.  (•)  SUte  Trials,  t1.  S80. 

(»)BraetZ.8»deoortM.o.ia,l8.  Mirr.  e.  5,  wee.  1,  |  64.  («)  8  HaL  P.  a  219. 

Tlol.  1. 1,  c.  81,  M.    Britto.5.    Stonndf.  P.  C.  76.    8  last  (•)  Bajm.  406. 
M.   Kel.lO.   2H8LP.a219.    2  Uawk.  P.  G.  806. 


he  must  enter  into  a  recognizance  to  pay  costB  if  convicted ;  and  so,  on  the  other  hand,  if 
the  indictment  be  removed  at  the  instance  of  the  prosecutor,  he  must  enter  into  a  Koog- 
nisance  to  pay  costs  in  the  event  of  the  defendant  being  acquitted. — SnTfABT. 

^  This  word  in  Latin  (lord  Hale  says)  is  no  other  than  ad  rationem  panere^  and  in  French. 
ad  resort,  or,  abbreviated,  ad  rem.    2  Hal.  P.  C.  216.— Christian. 

'  And  it  has  since  been  held  that  the  court  has  no  authority  to  order  the  irons  to  be 
taken  off  till  the  prisoner  has  pleaded  and  the  jury  are  charged  to  try  him.  Waite'a 
ease,  Leach,  34.— Chki8Tian. 
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eonstiUt  whether  any  felony  was  committed  or  no,  till  the  principal  was  attainted ^ 
and  it  might  so  happen  that  the  accessory  should  be  convicted  one  day  and  the 
principal  acquitted  the  next,  which  would  be  absurd.  However,  this  absurdity 
could  only  happen  where  it  was  possible  that  a  trial  of  the  principal  might  be 
had  subsequent  to  that  of  the  accessory ;  and  therefore  the  law  still  continues 
that  the  accessory  shall  not  be  tried  so  l^ng  as  the  principal  remains  liable  to 
be  tried  hereafter.  But,  by  statute  *1  Anne,  c.  9,  if  the  principal  be  rn^ooA 
once  convicted,  and  before  attainder  (that  is,  before  he  receives  judg-  *• 
ment  of  death  or  outlawry^  he  is  delivered  by  pardon,  the  benefit  of  clergy,  or 
otherwise ;  or  if  the  principal  stands  mute,  or  challenges  peremptorily  above 
the  legal  number  of  jurol^,  so  as  never  to  be  convicted  at  all ;  in  any  of  these 
cases  in  which  no  subsequent  trial  can  be  had  of  the  principal,  the  accessory 
may  be  proceeded  against  as  if  the  principal  felon  had  been  attainted;  for 
there  is  no  danger  of  future  contradiction.'  And  upon  the  trial  Of  the  acces- 
sory, as  well  after  as  before  the  conviction  of  the  principal,  it  seems  to  be  the 
better  opinion,  and  founded  on  the  true  spirit  of  iustice,(/)  that  the  accessoiy 
is  at  liberty  (if  he  can)  to  controvert  the  guilt  of  nis  supposed  principal,  and  to 
prove  him  innocent  of  the  charge,  as  well  in  point  of  fact  as  in  point  of  law.* 

When  a  criminal  is  arraigned,  he  either  stands  mute,  or  confesses  the  fact; 
which  circumstances  we  may  call  incidents  to  the  arraignment;  or  else  he 
pleads  to  the  indictment,  which  is  to  be  considered  as  the  next  stage  of  pro- 
ceedings. But,  first,  let  us  observe  these  incidents  to  the  arraignment,— of 
standing  mute,  or  confession. 

I.  Begularly,  a  prisoner  is  said  to  stand  mute  when,  being  arraigned  for 
treason  or  felony,  he  either,  1.  Makes  no  answer  at  all ;  or,  2.  Answers  foreign 
to  the  purpose,  or  with  such  matter  as  is  not  allowable;  and  will  not  answer 
otherwise ;  or,  3.  Upon  having  pleaded  not  guilty  refhses  to  put  himself  upon 
the  country. (^)  If  he  says  nothing,  the  court  ought,  ex  officio,  to  impanel  a 
jury  to  inquire  whether  he  stands  obstinately  mute,  or  whether  he  be  dumb 
ex  visitatione  Dei.  If  the  latter  appears  to  be  the  case,  the  judges  of  the  court 
^who  are  to  be  of  counsel  for  the  prisoner,  and  to  see  that  he  hath  law  and 
justice)  shall  proceed  to  the  trial,  and  examine  all  points  as  if  he  had  pleaded 
not  guilty.(A)'    But  whether  judgment  of  death  can  be  given  against  such  a 

(r)rMt.aa6,fto.  (#)aHaLP.0.816.  (»>  a  Hawk.  p.  a  827. 

'  And  now,  hv  the  11  &  12  Vict.  c.  45,  0.  1,  an  acoessory  before  the  iaot  to  any  felony 
may  be  indioted,  tried,  convicted,  and  punished  in  all  respects  as  if  he  were  a  principal 
felon ;  and  an  accessory  after  the  fact  to  any  felony  may  be  indicted  and  convicted  either 
as  an  accessory  after  the  fEU3t  to  the  principal  felony  with  the  principal  felon,  or  may  be 
indicted  and  convicted  of  a  substantive  felony,  whether  the  principal  felon  shall  or  shall 
not  have  been  previously  convicted  or  shall  or  shall  not  be  amenable  to  justice.—- 
Stewart. 

^  See  the  7  Geo.  IV.  o.  64,  by  sect.  9  of  which  accessories  before  the  fact,  whether  in 
cases  of  felony  at  common  law,  or  by  virtue  of  any  statute  or  statutes  made  or  to  be  made, 
may  be  tried  as  such,  or  as  for  substantive  felonies,  by  any  court  having  jurisdiction  to 
try  the  principal  felons,  although  the  offences  be  committed  on  the  seas  or  abroad,  and, 
if  the  offences  be  committed  in  different  counties,  may  be  tried  in  either. 

By  sect.  10,  accessories  after  the  fact  may  be  tried  by  any  court  having  jurisdiction 
over  the  principal  felons,  as  in  the  preceding  section ;  and,  by  sect.  11,  in  order  that  all 
accessories  may  be  convicted  and  punished  in  cases  where  the  principal  felon  is  no^ 
attainted,  it  is  enacted  that  accessories  may  be  prosecuted  after  the  conviction  of  the 
principal  felon,  though  the  principal  felon  be  not  attainted.  See  further,  as  to  arraign- 
ment, 1  Curw.  Hawk.  P.  C.  4d4.  1  Chitt.  C.  L.  414.  Hie  statute  mentioned  in  the  text 
is  repealed  by  the  statute  7  Geo.  IV,  c.  64. — Chittt. 

•  By  7  &  8  Greo.  IV.  c.  28,  s.  1,  where  the  prisoner  pleads  "  Not  guilty,"  without  more, 
he  shall  be  put  on  his  trial  by  jury;  and,  by  sect.  2,  if  he  refuses  to  plc^,  the  court  may 
order  a  plea  of  "  Not  guilty''  to  be  entered,  and  proceed  as  in  other  cases.  But  the 
latter  is  discretionary ;  and  where  there  is  any  real  doubt  whether  the  refusal  to  plead 
arises  from  obstinacy  or  inability,  the  court  may,  and  will,  impanel  a  jury  to  try  thai 
question.  In  cases  of  insanity  this  is  specially  provided  for  by  the  unrepealed  statute 
of  39  A^  40  Geo.  III.  c.  94,  sect.  1  of  which  enacts  that  the  jury,  in  case  of  any  person 
charged  with  treason,  &c.,  proving  upon  the  trial  to  be  insane,  shall  declare  whether  he 
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*3251  ^pi^soner  who  hath  never  pleaded,  and  can  say  nothing  in  arrest  of 
-'     Judgment,  is  a  point  yet  undetermined.(i) 

If  he  be  round  to  be  obstinately  mute,  (which  a  prisoner  hath  been  held  to  be 
tliat  hath  cut  out  his  own  tongue,)(/r)  then,  if  it  oe  on  an  indictment  of  higk 
treason,  it  hath  long  been  clearly  settled  that  standing  mute  is  an  equivalent 
to  a  conviction,  and  he  shall  receive  tj»e  same  judgment  and  execution.(Q  And 
as  in  this  the  highest  crime,  so  also  in  the  lowest  species  of  felony,  viz.,  in 
petit  larceny,  and  m  all  misdemeanours,  standing  mute  hath  always  been  equi- 
valent to  conviction.  But  upon  appeals  or  indictments  for  other  felonies,  or 
petit  treason,  the  prisoner  was  not,  by  the  antient  law,  looked  upon  as  con- 
victed so  as  to  receive  Judgment  for  the  felony ;  but  should  for  his  obstinacy 
have  received  the  terrible  sentence  of  penanccy  or  peine  Twhich,  as  will  appear 
presently,  was  probably  nothing  more  tnan  a  corrupted  aobreviation  of  prisoned 
forte  et  dure. 

Before  this  was  pronounced,  the  prisoner  had  not  only  trina  admonitio,  but 
also  a  respite  of  a  lew  hours,  and  the  sentence  was  distinctly  read  to  him,  that 
he  might  know  his  danger  ;(m)  and,  after  all,  if  he  continuea  obstinate,  and  his 
offence  was  clergyable,  he  nad  the  benefit  of  his  clergy  allowed  him,  even 
though  he  was  too  stubborn  to  pray  it.(n)  Thus  tender  was  the  law  of  inflicting 
this  dreadf\il  punishment ;  but  if  no  other  means  could  prevail,  and  the  prisoner 
(when  charged  with  a  capital  felony)  continued  stubbornly  mute,  the  judgment 
was  then  given  against  him,  without  any  distinction  of  sex  or  degree.  A  judg- 
ment which  was  purposely  ordained  to  be  exquisitely  severe,  that  by  that  very 
means  it  might  rarely  be  put  in  execution.' 

The  rack,  or  question,  to  extort  a  confession  from  criminals,  is  a  practice  of 
*32B1  ^  different  nature;  this  having  been  only  '^'used  to  compel  a  man  to  pot 
-■  himself  upon  his  ti*ial ;  that  oeing  a  species  of  trial  in  itself. '  And  the 
trial  by  rack  is  utterly  unknown  to  the  law  of  England ;  though  once,  when  the 
dukes  of  Exeter  and  Suffolk,  and  other  ministers  of  Henry  lY.,  had  laid  a  de- 
sign to  introduce  the  civil  law  in  this  kingdom  as  the  rule  of  government,  for  a 
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was  acquitted  by  them  on  account  of  insanity,  and  the  court  shall  order  him  to  be  kept 
in  custody  till  his  majesty's  pleasure  be  known,  and  his  migesty  may  give  an  order  for 
the  safe  custody  of  such  insane  person ;  and  sect.  2  enacts  that  insane  persons  indicted 
for  any  offence,  and  found  to  be  insane  by  a  jury,  to  be  impanelled  on  their  arraigMMni^ 
shall  be  ordered  by  the  court  to  be  kept  in  custody  till  his  majesty's  pleasure  be  known. 
The  latter  section  has  been  held  to  extend  to  cases  of  misdemeanour.  Rex  tw.  Little, 
B.  k  B.  C.  C.  430.  In  Rex  vs.  Roberts,  Car.  C.  L.  57,  a  prisoner  would  not  plead ;  and,  a 
juiy  being  impanelled  to  try  whether  he  stood  mute  by  the  visitation  of  God,  his  counsel 
claimed  a  rignt  to  address  the  jurv,  as  this  was  an  issue  with  the  affirmative  on  the 
prisoner.  This  was  allowed  by  Park  and  Abbott,  Js.  The  prisoner's  counsel  addressed 
the  jury,  and  called  witnesses  to  prove  he  was  insane.  The  jury  found  that  he  was  so, 
and  Park,  J  ,  directed  that  he  should  be  detained  until  his  msyesty's  p^'^asure  should  be 
known. — (Dhitty. 

'  Aulus  Gellius  with  more  truth  has  made  the  same  observation  upon  the  cruel  law  of 
the  Twelve  Tables,  De  inope  debitore  secandoy  **Eo  consiHo  tanta  immanUas  pana  denuneUUa  eaC, 
ne  ad  ecan  unquam  perveniretur  ;*'  for  he  adds,  **disseetum  esse  antiquUus  neminem  eqtddem  nequ4 
Uffi  neque  aiuUvi."  Lib.  20,  c.  1.  But  with  respect  to  the  horrid  judgment  of  the  peine 
forte  et  dure,  the  prosecutor  and  the  court  could  exercise  no  discretion  or  show  no  favour 
to  a  prisoner  who  stood  obstinately  mute.  And  in  the  legal  history  of  this  country  there 
are  numerous  instances  of  persons  who  have  had  resolution  and  patience  to  undergo  so 
terrible  a  death  in  order  to  benefit  their  heirs  by  preventing  a  forfeiture  of  their  estates, 
which  would  have  been  the  coiv  equence  of  a  conviction  by  a  verdict*  There  is  a  memo- 
rable story  of  an  ancestor  of  uii  ancient  family  in  the  north  of  England.  In  a  fit  of 
jealousy  he  killed  his  wife,  ami  put  to  death  his  children  who  were  at  home  by  throwing 
them  from  the  battlements  of  his  castle;  and  proceeding  with  an  intent  to  destroy  his 
only  remaining  child,  an  infant  nursed  at  a  farm-house  at  some  distance,  he  was  inter- 
eepted  by  a  storm  of  thunder  and  lightning.  This  awakened  in  his  breast  the  compunc- 
tions of  conscience.  He  desisted  from  his  purpose,  and  having  surrendered  himself  to 
justice,  in  order  to  secure  his  estates  to  this  child,  he  had  the  resolution  to  die  under 
the  dreadful  judgment  of  peine  forte  et  <^e.— Christian. 
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beginning  thereof  they  erected  a  rack  for  torture,  which  was  ci^lled  in  derision 
the  Duke  of  Exeter's  daughter,  and  still  remains  in  the  Tower  of  London  ;(</; 
where  it  was  occasionally  used  as  an  engine  of  state,  not  of  law,  more  than 
once  in  the  reign  of  queen  Elizahetb.(^)  But  when,  upon  the  assassination  of 
Yilliers,  duke  of  Buckingham,  by  Felton,  it  was  proposed  in  the  privy  council  to 
pat  the  assassin  to  the  rack  in  order  to  discover  his  accomplices,  the  judges,  being 
oonsulted,  declared  unanimously,  to  their  own  honour  and  tbe  honour  of  the 
English  law,  that  no  such  proceeding  was  allowable  by  the  laws  of  England. O]') 
It  seems  astonishing  that  this  usage  of  administering  the  torture  should  be 
said  to  arise  from  a  tenderness  to  the  lives  of  men ;  and  yet  this  is  the  reason 
given  for  its  introduction  in  the  civil  law,  and  its  subsequent  adoption  by  the 
French  and  other  foreign  nations  ;(r)  viz.,  because  the  laws  cannot  endure  that 
any  man  should  die  upon  the  evidence  of  a  false,  or  even  a  single,  witness,  and 
therefore  contrived  this  method  that  innocence  sbould  manifest  itself  by  a  stout 
denial,  or  guilt  by  a  plain  confession.  Thus  rating  a  man's  virtue  by  the  hardi- 
ness of  his  constitution,  and  his  guilt  by  the  sensibility  of  his  nerves  !  But 
there  needs  only  to  state  accurate^,(s)  in  order  most  eifectually  to  expose  this 
inhuman  species  of  mercy,  the  uncertainty  of  which,  as  a  test  and  criterion  of 
truth,  was  long  ago  very  elegantly  pointed  out  by  Tully,  though  he  lived  in  a 
state  wherein  it  was  ""usual  to  torture  slaves  in  order  to  furnish  evi-  r^ooT 
dence  :  ^^tamen"  says  he,  '*  iUa  tormenta  gubernat  dolor,  moderaturnatura  ^ 
cujusqtie  turn  animi  turn  corporis,  regit  qucesitory  fiectit  libido,  corrumpit  spes,  infirmat 
metus,  lU  in  tot  rerum  angustiis  nihU  veritati  loci  rdinquaturJ\t) 

The  English  judgment  of  penance  for  standing(u)  mute  was  as  follows :  that 
the  prisoner  be  remanded  to  the  prison  from  wnence  he  came,  and  put  into  a 
low,  dark  chamber,  and  there  be  laid  on  his  back  on  the  bare  floor,  naked, 
unless  where  decency  forbids ;  that  there  be  placed  upon  his  body  as  great  a 
weight  of  iron  as  he  could  bear,  and  more;  that  he  have  no  sustenance,  save 
only,  on  the  first  day,  three  morsels  of  the  worst  bread;  and,  on  the  second 
day,  three  draughts  of  standing  water,  that  should  be  nearest  to  the  prison- 
door  ;  and  in  this  situation  this  should  be  alternately  his  daily  diet  till  he  died, 
'  or  (as  antiently  the  judgment  ran)  tiU  he  answered.(v) 

It  hath  been  doubted  whether  this  punishment  subsisted  at  the  common 
Iaw,(w)  or  was  introduced  in  consequence  of  the  statute  Westm.  1,  3  Edw.  I.  c. 
12,(j?)  which  seems  to  be  the  better  opinion.  For  not  a  word  of  it  is  mentioned 
in  Glanvil  or  Bracton,  or  in  any  antient  author,  case,  or  record  (that  hath  yet 
been  produced)  previous  to  the  reign  of  Edward  I. ;  but  there  are  instances  on 
record  in  the  reign  of  Henry  Ill.(y)  where  persons  accused  of  felony,  and 
standing  mute,  were  tried  in  a  particular  manner,  by  two  successive  jurieb,  and 
convicted ;  and  it  is  asserted  oy  the  judges  in  8  Henry  lY.  that,  by  the  com- 
mon law  before  the  statute,  standing  mute  on  an  appeal  amounted  to  a  convic- 
tion of  the  felony. (2:)  This  statute  of  Edward  I.  directs  such  persons  r^icoofi 
*<<  as  will  not  put  tbeniselves  upon  inquests  of  felonies  before  the  judges  ^ 
at  the  suit  of  the  king,  to  be  put  into  hard  and  strong  prison  (soient  mys  en  la 
vrisone  forte  et  dure)  as  those  which  refuse  to  be  at  the  common  law  of  the 
land."  And,  immeaiately  after  this  statute,  the  form  of  the  judgment  appears 
in  Fleta  and  Britton  to  have  been  only  a  very  strait  confinement  in  prison,  with 
hardly  any  degree  of  sustenance ;  but  no  weight  is  directed  to  be  laid  upon  the 
body,  so  as  to  hasten  the  death  of  the  miserable  sufferer;  and,  indeed,  any  sur- 
char(;e  of  punishment  on  persons  adjudged  to  penance,  so  as  to  shorten  their 
livee^  is  reckoned  by  Home  in  the  Mirror(a)  as  a  species  of  criminal  homicide. 

(•)  3  Iiut  86.  (•)  iVw  AiSo,  2S. 

(9)  Burr.  03,  496.  (»)  2  HiO.  P.  a  319.    2  Hawk.  P.  a  329. 

(«)  Riwhw.  CoU.  L  638.  (»)  Brttbw,  a  4  and  32.    Flet  (.  L  t.  34, 1 88. 

(>■)  CM.  {.  9,  t.  41,  (.  8,  aad  L  47,  (.  16.     ForteM|.  de  JUL         {r)2  \ialL  179.    2  Hal.  P.  a  822.    2  Hawk.  P.  a  880. 
^n^.e.22.  (•>  SUuwdC  P.  a  149.    Barr.  82. 

(•)  The  marquis  Beoearia,  (ch.  16,)  in  an  exqnlalte  piece        (»)  ISmJyn  on  2  HaL  P.  C.  322. 
of  raillery,  ban  proposed  thie  problem  with  a  gravitgr  and        (")  Al  common  Icy,  avakt  te  tlatwlB  de  West,  \,  e.  1%  m 

precision  that  are  tmlv  mAth«mAtical  >-^The  force  of  the  atcwm  to*  eaCre  appeal,  el  u$l  uln  mmU,  HI  mrra  vmrid  di 

MvadM  and  the  sensibility  of  the  nerres  of  an  Innocent  fdong.   M.  8  Ken.  IV.  2. 
person  being  giTen,  it  is  required  to  find  the  degree  of  nain        {fy  Ok.  1, 1 9k 
necessary  to  make  him  oonftas  himself  gniUy  of  a  ffwrn 
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It  also  clearly  appears,  by  a  record  of  31  Bdw.  III.,(^)  that  the  prisoner  might' 
then  possibly  subsist  for  forty  days  under  this  lingering  punishment.  I  should 
therefore  imagine  that  the  practice  of  loading  him  with  weights,  or,  as  it  was 
usually  called,  'pressing  him  to  death,  was  gradually  inti*oduced  between  31  Edw. 
III.  and  8  Hen.  lY.,  at  which  last  period  it  first  <)ppears  upon  our  books  ;rc) 
being  intended  as  a  species  of  mercy  to  the  delinquent,  by  aelivering  him  tine 
sooner  from  his  torment :  and  hence  I  presume  it  also  was  that  the  daration  of 
the  penance  was  then  first(^)  altered;  and,  instead  of  continuing  ^7^  he  answered^ 
it  was  directed  to  continue  till  he  died,  which  must  very  soon  happen  -inder  an 
enormous  pressure. 

The  uncertainty  of  its  original,  the  doubts  that  were  conceived  of  its  legality; 
and  the  repugnance  of  its  theory  (for  it  was  rarely  carried  into  practice^  to  the 
humanity  of  the  laws  of  England,  all  concurred  to  require  a  legislative  aDolition 
of  this  cruel  process,  and  a  restitution  of  the  antient  common  law ;  whereby 
the  standing  mute  in  felony,  as  well  as  in  treason  and  in  trespass,  amounted  to 
a  confession  of  the  charge.  Or,  if  the  corruption  of  the  blood  and  the  conse- 
quent escheat  in  felony  had  been  removed,  the  judgment  of  peine  forte  et  dure 
*3291  ^^g^t  perhaps  have  still  innocently  remained,  *as  a  monument  of  the 
^  savage  rapacity  with  which  the  lordly  tyrants  of  feodal  antiquity  hunted 
after  escheats  and  forfeitures ;  since  no  one  would  ever  have  been  tempted  to 
undergo  such  a  horrid  alternative.  For  the  law  was,  that  by  standing  mute 
and  su£fering  this  heavy  penance  the  judgment,  and  of  course  the  corruption 
of  the  blood  and  escheat  of  the  lands,  were  saved  in  felony  and  petit  treason, 
though  not  the  foi'feiture  of  the  goods :  and  therefore  this  lingering  punish- 
ment was  probably  introduced,  in  order  to  extort  a  plea ;  without  which  it  was 
held  that  no  judgment  of  death  could  be  given,  and  so  the  lord  lost  his  escheat. 
But  in  high  treason,  as  standing  mute  is  equivalent  to  a  conviction,  the  same 
judgment,  the  same  corruption  of  blood,  and  the  same  forfeitures  alwaye 
attended  it  as  in  other  cases  of  conviction. («)  And  vexy  lately,  to  the  honour 
of  our  laws,  it  hath  been  enacted^  by  statute  12  Geo.  III.  c.  20,  that  every  per- 
son who  being  arraigned  for  felony  and  piracy  shall  stand  mute  or  not  answer 
directly  to  the  offence  shall  be  convicted  of  the  same,  and  the  same  judgment 
and  execution  (with  all  their  consequences  in  every  respect)  shall  be  thereupon 
awarded  as  if  the  person  had  been  convicted  by  veraict  or  confession  of  the 
crime.^  And  thus  much  for  the  demeanour  of  a  prisoner  upon  bin  arraignment 
by  standing  mute;  which  now,  in  all  cases,  amounts  to  a  constructive  con- 
fession. 

II.  The  other  incident  to  arraignments,  exclusive  of  the  plea,  is  the  prisoner's 
actual  confession  of  the  indictment.  Upon  a  simple  and  plain  confession,  the 
court  hath  nothing  to  do  but  to  award  judgment ;  but  it  is  usually  very  back- 
ward in  receiving  and  recording  such  confession,  out  of  tenderness  to  the  life 
of  the  subject;  and  will  generally  advise  the  prisonei  to  retract  it  and  plead  to 
the  indictment. (/) 

Bat  there  is  another  species  of  confession  which  we  read  much  of  in  onr 

antient  books,  of  a  far  more  complicated  kind,  which  is  called  approvement.  And 

*3301    ^^^^  ^  when  a  ^person  indicted  of  treason  or  felonv,  and  arraigned  for 

-1    the  same,  doth  confess  the  fact  before  plea  pleadea,  and  appeal  or  ao- 

*  (*)  6  Raym.  13.  (•)  2  Hawk.  P.  a  SSL 

{•)  Yearbook,  8  Hen.  IV.  1.  (/^  2  Hal.  P.  a  126. 

(•)  Et/uU  dittque  U  ccwtrture  avait  utn/uit  deoant  cei 

keun.   Ibid.  2. 

'  Two  instances  have  occurred  since  the  passing  of  this  statute  of  persons  who  refused 
to  plead,  and  who  in  consequence  were  condemned  and  executed.  One  was  at  the  Old 
Bailey,  for  murder,  in  1777 ;  the  other  was  for  burglary,  at  the  summer  assizes  at  Wells, 
in  1792.  It  might  perhaps  have  been  a  greater  improvement  of  the  law  if  the  prisoner's 
silence  had  been  considered  a  plea  of  not  guilty,  rather  than  a  confession ;  for  it  would 
operate  more  powerfully  as  an  example,  and  be  more  satisfactory  to  the  minds  of  the 
public,  if  the  prisoner  should  suffer  death  after  a  public  manifestation  of  his  guilt  fay 
evidence,  than  that  he  should  be  ordei*ed  for  execution  only  from  the  {XPesumptiOB 
which  arises  from  his  obstinate  silenee. — Christian. 
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cases  others,  his  accomplices,  in  the  same  crime  in  order  to  obtain  his  pardoa 
In  this  case  he  is  called  an  approtrer  or  prover,  probatory  and  the  party  appealed 
or  accused  is  called  the  appellee.  Such  approvement  can  only  be  in  capital  of- 
fences; and  it  is,  as  it  were,  equivalent  to  an  indictment,  since  the  appellee  is 
equally  called  upon  to  answer  it:  and  if  he  hath  no  reasonable  and  legal  excep- 
tions to  make  to  the  person  of  the  approver,  which  indeed  are  very  numerous, 
he  must  put  himself  upon  his  trial,  either  by  battel  or  by  the  country,  and  if 
vanquished  or  found  guilty  must  su£fer  the  judgment  of  the  law,  and  the  ap- 
prover shall  have  his  pardon  ex  debito  justitioe.  On  the  other  hand,  if  the 
appellee  be  conqueror  or  acquitted  by  the  jury,  the  approver  shall  receive  judg- 
ment to  be  hanged,  upon  his  own  confession  of  the  indictment;  for  the  condition 
of  his  pardon  has  failed,  viz :  the  conviction  of  some  other  person,  and  therefore 
his  conviction  remains  absolute. 

But  it  is  purely  in  the  discretion  of  the  court  to  permit  the  approver  thus  to 
appeal  or  not;  and,  in  fact,  this  course  of  admitting  approvements  hath  been 
long  disused;  for  the  truth  was,  as  Sir  Matthew  Hale  observes,  that  moro  mis- 
chief bath  arisen  to  good  men  by  these  kind  of  approvements,  upon  false  and 
malicious  accusations  of  desperate  villains,  than  benefit  to  the  public  by  the  dis- 
covery and  conviction  of  real  offenders.  And  therefore,  in  the  times  when  such 
appeals  were  more  frequently  admitted,  great  strictness  and  nicety  were  held 
therein  ;(^)  though  since  their  discontinuance  the  doctrine  of  approvements  is 
become  a  matter  of  more  curiosity  than  use.  I  shall  only  observe  that  all  the 
good,  whatever  it  be,  that  can  be  expected  from  this  method  of  approvement  is 
fully  provided  for  in  the  cases  of  coining,  robberj'^,  burglary,  house-breakibg, 
horse-stealing,  and  larceny  to  the  value  of  five  shillings,  from  shops,  warehouses, 
stables,  and  coach-houses,  by  statutes  4  &  5  W.  and  M.  c.  8,  *6  &  7  W.  r^oqi 
III.  c.  17, 10  &  11  W.  III.  c.  23,  and  5  Anne,  c.  31,  which  enact  that  if  >■  ^^ 
any  such  offender,  being  out  of  prison,  shall  discover  two  or  more  persons  who 
have  committed  the  like  offences,  so  as  they  may  be  convicted  thereof,  he  shall, 
in  case  of  burglary  or  house-breaking,  receive  a  reward  of  402.,  and  in  general 
be  entitled  to  a  pardon  of  all  capital  offences  excepting  only  murder  and  treason ; 
and  of  them  also  in  the  case  of  coining.(A)  And  if  any  such  person,  having 
feloniously  stolen  any  lead,  iron,  or  other  metal,  shall  discover  and  convict  two 
offenders  of  having  illegally  bought  or  received  the  same,  he  shall,  by  virtue  of 
statute  29  Geo.  II.  c.  80,  be  pardoned  for  all  such  felonies  committed  before  such 
discovery.  It  hath  also  been  usual  for  the  justices  of  the  peace,  by  whom  any 
persons  charged  with  felony  are  committed  to  gaol,  to  admit  some  one  of  their 
accomplices  to  become  a  witness  (or,  as  it  is  generally  termed,  king's  evidence) 
against  his  fellows;  upon  an  implied  confidence,  which  the  judges  of  gaol-de- 
livery have  usually  countenanced  and  adopted,  that  if  such  accomplice  makes  a 
MX  and  complete  discovery  of  that  and  of  all  other  felonies  to  which  he  is  ex- 
amined by  the  magistrate,  and  afterwards  gives  his  evidence  without  prevariciw- 
tion  or  fraud,  he  shall  not  himself  be  prosecuted  for  that  or  any  other  previous 
offence  of  the  same  degree.(i)* 

(#)  S  Ho],  p.  a  cb.  29.    2  Hawk.  P.  C.  ch.  24.  (<)  The  King  vi.  Rndd,  MIeli.  16  Om.  m.  on  a  oiM  !•• 

(*)  Tbepardoii  fi>r  diseoTerf  ng  oflences  against  (hfl  coinage     lerred  from  the  Old  BaUqTi  Oct.  1776. 
act  of  15  Qieo.  II.  c.  28  extends  only  to  all  tueh  offences. 

*  In  the  case  of  Mrs.  Rudd,  in  which  this  subject  is  clearly  and  ably  explained  by  loi  J 
Mansfield,  and  again  by  Mr.  J.  Aston,  in  delivering  the  opinion  of  all  the  judges,  (Ciiwp. 
331,)  it  is  laid  down  that  no  authority  is  given  to  a  justice  of  the  peace  to  pardon  an 
offecdei  and  to  tell  him  he  shall  be  a  witness  at  all  events  agiunst  others.  But  whore 
the  evidence  appears  insufficient  to  convict  two  or  more  without  the  testimony  of  cue 
of  them,  the  magistrate  may  encourage  a  hope  that  he  who  will  behave  fairly  and  din* 
close  the  whole  truth,  and  bring  the  others  to  justice,  shall  himself  escape  punishment. 
But  this  discretionary  power  exercised  by  the  justices  of  peace  is  founded  in  practice 
only,  and  cannot  control  the  authority  of  the  court  of  gaol-delivery  and  exempt  at  all 
events  the  accomplice  from  being  prosecuted.  A  motion  is  always  made  to  the  judge 
for  leave  to  admit  an  accomplice  to  be  a  witness ;  and  unless  he  should  see  some  par- 
ticular reason  for  a  contrary  conduct,  he  will  prefer  the  one  to  whom  this  encouragement 
has  been  given  by  the  justice  of  peace.  This  admission  to  be  a  witness  amounts  to  a 
promise  of  a  recommendation  to  mercy,  upon  condition  that  the  accomplice  make  a  fiiO 
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CHAPTER  XXVL 

OF  FLEA,  AND  ISSUE. 

*832 1        *^^  ^^^.  ^o^  to  consider  the  plea  of  the  prisoner,  or  defensive  mattei 
-'.   alleged  by  him  on  his  arraignment^  if  he  does  not  confess  or  stand  mate. 
This  is  either,   1.  A  plea  to  the  jurisdiction;   2.  A  demurrer;  3.  A  plea  in 
abatement;  4.  A  special  plea  in  bar;  or,  5.  The  general  issue. 

and  fair  disclosure  of  all  the  circumstances  of  the  crime  for  which  the  other  prisonen 
are  trie«i,  and  in  which  he  has  been  concerned  in  concert  with  them.  Upon  udlure  on 
his  part  with  this  condition  he  forfeits  all  claim  to  protection.  And  upon  a  trial  some 
years  ago  at  York,  before  Mr.  J.  BuUer,  the  accomplice,  who  was  admitted  as  a  witness, 
denied  in  his  evidence  all  that  he  had  before  confessed,  upon  which  the  prisoner  was 
acquitted ;  but  the  judge  ordered  an  indictment  to  be  preferred  against  this  accomplice 
lor  the  same  crime,  and  upon  his  previous  confession  and  other  circumstannes  he  was 
convicted  and  executed.  And  if  the  jury  were  satisfied  with  his  guilt,  there  can  be  no 
question  with  regard  both  to  the  law  and  justice  of  the  case. 

The  learned  commentator  says  that  the  accomplice  thus  admitted  a  witners  shall  not 
afterwards  be  prosecuted  for  that  or  any  other  previous  offence  of  the  fame  degree,  Mrs.  Rudd's 
case  does  not  warrant  the  extent  of  that  position,  for  the  decision  of  that  casu,  and  what 
18  advanced  by  Mr.  J.  Aston,  (Cowp.  341 ;)  and,  as  the  editor  conceives,  the  reason  and 
principles  of  this  doctrine  will  not  extend  the  claim  of  the  witness  to  mercy  beyond 
those  offences  in  which  he  has  been  connected  with  the  prisoners  and  concerning  which 
he  has  previously  undergone  an  examination.  And  with  regard  to  these  crimes  he  may 
be  cross-examined  by  the  counsel  for  the  prisoner,  but  of  course  he  may  refuse  to  crimi- 
nate himself  of  other  charges,  agcunst  which  that  prosecution  affords  hun  no  protection. 
The  evidence  and  information  of  an  accomplice,  taken  according  to  the  statutes  1  &  2 
Ph.  and  M.  o.  13,  and  2  &  3  Ph.  and  M.  c.  10,  may  be  read  against  a  prisoner,  upon  proof 
of  the  death  of  the  accomplice ;  but  it  can  have  no  effect  unless  it  is  corroborated  in  the 
same  manner  as  his  living  testimony.  Westbeer's  case.  Leach,  14. — Christian. 

See  further,  as  to  the  evidence  of  an  accomplice,  1  Chitty's  C^im.  L.  603,  and  Stark,  on 
Evid.  part  iv.  17. 

It  has  now  been  solemnly  decided  that  an  accomplice  admitted  as  king's  evidence, 
and  performing  the  condition  on  which  he  is  admitted  as  a  witness,  is  not  entitled,  as 
a  matter  of  riant,  to  be  exempt  from  prosecution  for  other  offences  with  which  he  is 
charged,  but  that  it  will  be  matter  in  the  discretion  of  the  judge  whether  he  will  recom- 
mend him  for  a  pardon  or  not.  Rex  vs,  Lee,  R.  &  R.  C.  C.  361.  Rex  vs.  Brunton,  id.  454. 
Even  the  equitable  dam.  of  an  accomplice  to  a  pardon,  on  condition  of  his  making  a  full 
and  fair  confession,  does  not  extend  to  prosecutions  for  other  offences  in  which  he  was 
not  concerned  with  the  prisoner:  with  respect  to  such  offences  therefore  he  is  not  bound 
to  answer  on  cross-examination.  Lee's,  Duce's,  and  West's  cases,  1  Phil.  £v.  37.  But 
the  judges  will  not,  in  general,  admit  an  accomplice  as  king's  evidence,  although  applied 
to  for  that  purpose  by  the  counsel  for  the  prosecution,  if  it  appear  that  he  is  charged 
with  any  other  felony  than  that  on  the  trial  of  which  he  is  to  be  a  witneE*<<.  2  C.  &  P.  411. 
Gar.  C.  L.  62.  Where  an  accomplice  is  confirmed  in  his  evidence  against  one  prisoner, 
but  not  with  respect  to  another,  both  may  be  convicted  if  the  jury  thmk  the  accomplice 
deservine  of  credit.  Rex  ve,  Dawber  and  others,  2  Stark.  N.  P.  C.  34.  CSar.  C.  L.  67,  2d 
ed.  And  see  Rex  vs.  Dawber,  3  Stark.  34,  35,  n.,  where  it  is  said  that  if  the  testimony  of 
an  accomplice  be  confirmed  so  far  as  it  relates  to  one  prisoner,  but  not  as  to  another,  the 
one  may  be  convicted  on  the  testimony  of  the  accomj^ice,  if  the  jury  deem  him  worthy 
of  credit.  An  accomplice  does  not  require  confirmation  as  to  the  person  charged,  pro- 
vided he  is  confirmed  in  the  particulars  of  his  story,  (Rex  vs.  Birkett  and  Brady,  R.  & 
R.  C.  C.  251 ;)  and  the  corroboration  of  his  evidence  need  not  be  on  every  material  point, 
but  he  must  be  so  confirmed  as  to  convince  the  jury  that  his  stat.ement  is  correct  and 
true.  Rex  vs.  Barnard,  1  C  &  P.  88.  A  person  indicted  for  a  misdemeanour  may  be 
le^nlly  convicted  upon  the  uncorroborated  evidence  of  an  accomplice.  Rex  vs.  Jones, 
2  uimp.  132.  So  may  a  person  indicted  for  a  capital  offence.  Jordaine  vs.  Lashbrook,  7 
T.  R.  o09.  But  the  testimony  of  accomplices  alone  is  seldom  of  sufiioient  weight  with 
a  jury  to  convict  offenders,  the  temptation  to  commit  peijury  being  so  great  where  the 
witness  by  accusing  another  may  escape  himself.  The  practice  therefore  is  to  advise  the 
jury  to  regard  the  evidence  of  an  accomplice  only  so  far  as  he  may  be  confirmed  in 
some  part  of  his  testimony  by  unimpeachable  testimony.  Phil.  £v.  34,  3d  ed.  And  tee 
id.  0.  4  If  2,  and  the  sevend  authorities  there  cited  and  considered. — Chittt. 
570 


Chap.  26]  PUBLIC  WHJNGS.  88^ 

Formerly  there  was  another  plea,  now  abrogated^  that  of  sana^uiry  ;  -Wjiiich 
IB,  however,  necessary  to  be  lightly  touched  upon,  as  it  may  give  some  light  to 
many  parts  of  our  antient  law :  it  being  intrcxiuced  and  continued  during  the 
superstitious  veneration  that  was  paid  to  consecrated  ground  in  the  times  of 
popery.  First,  then,  it  is  to  be  observed  that  if  a  person  accused  of  any  crime 
(except  treason,  wherein  the  crown,  and  sacrilege,  wherein  the  church,  was  too 
nearly  concerned)  had  fled  to  any  church  or  churchyard,  and  within  forty  days 
»fter  went  in  sackcloth  and  confessed  himself  guilty  before  the  coroner,  and 
declared  all  the  particular  circumstances  of  the  offence,  and  thereupon  took 
the  oath  in  that  case  provided,  viz.,  that  he  abjured  the  realm,  and  would  de- 
part from  thence  forthwith,  at  the  port  that  should  be  assigned  him,  and  would 
never  return  without  leave  from  the  king ;  he  by  this  means  saved  his  life  if  he 
observed  the  conditions  of  the  oath  by  going  with  a  cross  in  *his  hand  r^tooo 
and  with  all  convenient  speed  to  the  port  assigned  and  embarking.  ■- 
For  if,  during  this  forty  days'  privilege  of  sanctuary,  or  in  his  road  to  the  sea- 
side, he  was  apprehended  and  arraigned  in  any  court  for  this  felony,  he  might 
plead  the  privilege  of  sanctuary,  and  had  a  right  to  be  remanded  if  taken  out 
against  his  will. (a)  But  by  this  abjuration  his  blood  was  attainted,  and  he 
forfeited  all  his  goods  and  chattels.(6)  The  immunity  of  these  privileged  places 
was  veiy  much  abridged  by  the  statutes  27  Hen.  YIII.  c.  19,  and  32  Sen.  V  III. 
c.  12.  And  now,  by  the  statute  21  Jac.  I.  c.  28,  all  privilege  of  sanctuary,  and 
abjuration  consequent  thereupon,  is  Utterly  taken  away  and  abolished. 

Formerly  also  the  benefit  of  clergy  used  to  be  pleaded  before  trial  or  con- 
viction, and  was  called  a  declinatory  plea;  which  was  the  name  also  given  to  that 
of  sanctuary.('c)  But,  as  the  prisoner  upon  a  trial  has  a  chance  to  oe  acquitted 
and  totally  discharged,  and  if  convicted  of  a  clergyable  felony  is  entitled 
equally  to  his  clergy  after  as  before  conviction,  this  course  is  extremely  dis^ 
advantageous;  and  therefore  the  benefit  of  clergy  is  now  very  rarely  pleaded^ 
but,  if  found  requisite,  is  prayed  by  the  convict  before  judgment  is  passed  upon 
him.^ 

1  proceed,  therefore,  to  the  five  species  of  pleas  before  mentioned. 

I.  A  plea  to  the  jurisdiction  is  where  an  indictment  is  taken  before  a  court 
that  hath  no  cognizance  of  the  offence ;  as  if  a  man  be  indicted  for  a  rape  at  the 
sheriff's  tourn,  or  for  treason  at  the  quarter  sessions :  in  these  or  similar  cases^ 
he  may  except  to  the  jurisdiction  of  the  court,  without  answering  at  all  to  the 
crime  allegea.(d)' 

II.  A  demurrer  to  the  indictment.  This  is  incident  to  criminal  cases  as  well 
as  civil  when  the  fact  alleged  is '''allowed  to  be  true,  but  the  prisoner  r^ooA 
joins  issue  upon  some  point  of  law  in  the  indictment,  by  which  he  in-  ^ 
sists  that  the  fact,  as  stated,  is  no  felony,  treason,  or  whatever  the  crime  is 
alleged  to  be.  Thus,  for  instance,  if  a  man  were  indicted  for  feloniomly  stealing 
a  greyhound,  which  is  an  animal  in  which  no  valuable  property  can  be  had,  and 
therefore  it  is  not  felony,  but  only  a  civil  trespass,  to  steal  it :  in  this  case  the 

Earty  indicted  maj*  demur  to  the  indictment;  denying  it  to  be  felony,  though 
e  confesses  the  act  of  taking  it.  Some  have  held(6)  that  if,  on  demurrer,  the 
point  of  law  be  adjudged  against  the  prisoner,  he  shall  have  judgment  and 
execution  as  if  convicted  by  verdict.  But  this  is  denied  by  other8,(/)  who 
hold  that  in  such  case  he  shall  be  directed  and  received  to  plead  the  general 

(•)  Mlrr.  c.  1,  a  13.   2  Hawk.  P.  a  886.  O  Ibid.  256. 

(»)  2  Hawk.  P.  0.  52.  (•)  IbkL  257. 

(•)2Hal.P.0.2S6.  (f)  2  Hawk.  P.  a  884. 


^  Benefit  of  clergy  is  abolished  in  all  cases  of  felony,  by  7  &  8  Geo.  IV.  o.  28,  ■•  6.— 
Chitty. 

'  An  afftdavit  of  the  truth  of  the  plea  must  be  made. 

In  some  oases  the  defendant  may  take  advantage  of  the  want  of  jurisdiction,  under 
the  plea  of  not  guilty,  as  where  a  statute  directs  the  ofience  shall  be  tried  only  within  a 
oertain  boundary  or  by  certain  magistrates,  (1  East,  352,)  or  where  the  objection  proves 
that  no  court  in  England  can  try  the  indictment,  ^6  East,  583;)  and  an  objection  to  the 
jurisdiction,  apparent  on  the  face  of  the  proceedings,  may  be  taken  advantage  of  oo 
demurrer.    1  T.  R.  316. — Chitty. 
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IB8U6;  not  gailty,  after  a  demurrer  determined  against  him.*  Which  appear* 
the  more  reasonable,  because  it  is  clear  that  if  the  prisoner  freely  discovers  the 
fact  in  court,  and  refers  it  to  the  opinion  of  the  coart  whether  it  be  felony  or 
no,  and  upon  the  fact  thus  shown  it  appears  to  be  felony,  the  court  will  not 
record  the  confession,  but  admit  him  afterwards  to  plead  not  gui]ty.(^)  And 
this  seems  to  be  a  case  of  the  same  nature,  being  for  the  most  part  a  mistake  in 
point  of  law,  and  in  the  conduct  of  his  pleading ;  and  though  a  man  by  miis- 
pleading  may  in  some  cases  lose  his  property,  yet  the  law  will  not  suffer  him 
by  such  niceties  to  lose  his  life.  However,  upon  this  doubt,  demurrers  to 
indictments  are  seldom  used :  since  the  same  advantages  may  be  taken  upon  a 
plea  of  not  guilty,  or  afterwards  in  arrest  of  judgment,  when  the  verdict  has 
established  the  fact. 

III.  A  plea  in  abatement^  is  principally  for  a  misnomer j  a  wrong  name,  or  fkise 
addition  to  the  prisoner.  As  if  James  Allen,  gentleman^  is  indicted  by  the  name 
of  John  Allen,  esquire,  he  may  plead  that  he  has  the  name  of  James  and  not  of 
John;  and  that  he  is  a  gentleman,  and  not  an  esquire.  And  if  either  fact  is 
*3351    ^^^"^  ^y  ^i^^}  ^^^^  ^^  "^indictment  shall  be  abated,  as  writs  or  decla- 

-'  rations  may  be  in  civil  actions,  of  which  we  spoke  at  large  in  the  pr^ 
ceding  book.(^)  But  in  the  end  there  is  little  advantage!  accruing  to  the  prisoner 
by  means  of  these  dilatory  pleas;  because,  if  the  exception  be  allowed,  a  new 
bill  of  indictment  may  be  framed,  according  to  what  the  prisoner  in  his  plea 
avers  to  be  his  true  name  and  addition.  For  it  is  a  rule  upon  all  pleas  in  abate- 
ment that  he  who  takes  advantage  of  a  flaw  must  at  the  same  time  show  how 
it  may  be  amended.  Let  us,  therefore,  next  consider  a  more  substantial  kind 
of  plea,  viz. : 

IV.  Special  pleas  in  bar;  which  go  to  the  merits  of  the  indictment,  and  give 
a  reason  why  the  prisoner  ought  not  to  answer  it  at  all,  nor  put  himself  upon 
his  trial  for  the  crime  alleged.  These  are  of  four  kinds :  a  former  acquittal,  a 
former  conviction,  a  former  attainder,  or  a  pardon.  There  are  many  other  pleas 
which  may  be  pleaded  in  bar  of  an  appeal  ;(t)  but  these  are  applicable  to  both 
appeals  and  indictments. 

1.  First,  the  plea  of  autrefoits  acquit,  or  a  former  acquittal,  is  grounded  on  this 
cniversal  maxim  of  the  common  law  of  England,  that  no  man  is  to  be  brought 
into  jeopardy  of  his  life  more  than  once  for  the  same  offence.  And  hence  it  is 
allowed  as  a  consequence,  that  when  a  man  is  once  fairly  found  not  guilty  upon 
any  indictment  or  other  prosecution,  before  any  court  having  competent  juris- 
diction of  the  offence,(y)  he  may  plead  such  acquittal  in  bar  of  any  subsequent 
accusation  for  the  same  crime.*  Therefore  an  acquittal  on  an  appeal  is  a  good 
bar  to  an  indictment  on  the  same  offence.    And  so  also  was  an  acquittal  on  an 

(#)  2  Hal.  p.  G.  286.  (<)  2  Hawk.  P.  C.  ch.  28. 

(*)  See  book  UL  page  802.  (i)  8  Mod.  IM. 

*  This  rule  holds  good  in  indictments  for  felonies,  but  not  for  misdemeanours.  8  Easti 
112.^CHiTTr. 

*  An  affidavit  of  the  truth  of  the  plea  must  be  filed.    4  &  5  Anne,  o.  16,  s.  11. — Chittt. 

*  But  Buch  a  plea  must  be  strictly  regular  both  in  form  and  substance ;  for,  in  cases  of 
misdemeanour,  if  it  is  held  bad  on  demurrer,  final  judgment  may  be  entered  up  against 
the  defendant.  Bex  v«.  Taylor,  5  D.  &  R.  422.  3  B.  &  C.  502.  And  if  it  is  irregularly 
pleaded,  and  the  acquittal  which  it  sets  forth  appears  to  have  been  obtained  by  collusion, 
the  court  will  strike  the  plea  off  the  file.  Rex  vs,  Taylor,  5  D.  &  R.  521.  3  B.  &  C.  612. 
A  plea  of  autrefouf  aoquU  cannot  be  pleaded  unless  the  facts  charged  in  the  second  indict^ 
ment  would,  if  true,  have  sustained  the  first.  Rex  vs.  Vandercomb,  2  East,  P.  0.  519. 
If  in  a  plea  of  cnUre/ois  acquit  the  prisoner  were  to  insist  on  two  distinct  records  of  acquit- 
tal, his  plea  would  be  bad  for  duplicity.  But  aemble  that  if  he  insisted  upon  the  wrong, 
the  court  would,  in  a  capital  case,  take  care  that  he  did  not  suffer  by  it.  Rex  vs.  Sheen, 
2  C.  &  P.  635.  And  if  the  prisoner  could  have  been  legally  convicted  on  the  first  indict 
ment  upon  any  evidence  that  might  have  been  adduced,  his  acquittal  on  that  indictment 
may  be  successfully  pleaded  to  a  second  indictment :  and  it  is  immaterial  whether  the 
proper  evidence  was  adduced  at  the  trial  of  the  first  indictment  or  not.  Id.  ibid.  A 
prisoner  indicted  for  felony  may  plead  not  guilty  after  his  special  plea  of  antrum  aeqwi 
oas  been  found  against  him.    Rex  vs.  W^ch,  Car.  C.  L.  56.— ^ittv 
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iDdictznent  a  good  bar  to  an  appeal,  by  tbe  common  law;(A:)  and  therefore,  m 
favour  of  appeals,  a  general  practice  was  introduced  not  to  try  any  person  on 
an  indictment  of  homicide  till  after  the  year  and  day,  within  which  appeals 
may  be  brought,  were  past;  by  which  time  it  often  happened  that  the  witnesses 
died,  or  the  whole  was  forgotten.  To  remedy  which  inconvenience,  the  statute 
3  Hen.  YII.  c.  1  enacts,  that  '*'indictments  shall  be  proceeded  on  imme-  rucQoa 
diatelv  at  the  king's  suit,  for  the  death  of  a  man,  without  waiting  for  ■- 
bringing  an  appeal ;  and  that  the  plea  of  autrefoits  acquit  on  an  indictment  shall 
be  no  bar  to  tne  prosecuting  of  any  appeal. 

2.  Secondly,  the  plea  of  autrefoits  convict,  or  a  former  conviction  fbr  the  same 
identical  crime,  though  no  judgment  was  ever  given,  or  perhaps  will  be,  (being 
suspended  by  the  benefit  or  clergy  or  other  causes,)  is  a  good  plea  in  bar  to  an 
indictment.  And  this  depends  upon  the  same  principle  as  the  jformer,  that  no 
man  ought  to  be  twice  brought  in  danger  of  nis  life  for  one  and  the  same 
erime.(0  Hereupon  it  has  been  held  that  a  conviction  of  manslaughter,  on  an 
appeal  or  an  indictment,  is  a  bar  even  in  another  appeal,  and  much  more  in  an 
indictment  of  murder;  for  the  fact  prosecuted  is  the  same  in  both,  though  the 
offences  differ  in  colouring  and  in  degree.  It  is  to  be  observed  that  the  pleas 
/  of  autrefoits  acquit  and  autrefoits  convictj  or  a  former  acquittal  and  former  con- 
viction, must  be  upon  a  prosecution  for  the  same  identical  act  and  crime  But 
the  case  is  otherwise,  in 

8.  Thirdly,  the  plea  of  autrefoits  attaint,  or  a  former  attainder,  which  is  a  good 
plea  in  bar,  whether  it  be  for  the  same  or  any  other  felony.  For  wherever  a  man 
is  attainted  of  felony  by  judgment  of  death,  either  uppn  a  verdict  or  confession, 
by  outlawry,  or  heretofore  by  abjuration,  and  whether  upon  an  appeal  or  an 
mdictment,  he  may  plead  such  attainder  in  bar  to  any  subsequent  indictment 
or  appeal  for  the  same  or  for  any  other  felony .(m)  And  this  because,  generally, 
such  proceeding  on  a  second  prosecution  cannot  oe  to  any  purpose;  for  the  pri- 
soner is  dead  in  law  by  the  first  attainder,  his  blood  is  already  corrupted,  and 
he  hath  forfeited  all  that  he  had;  so  that  it  is  absurd  and  superfluous  to  endea- 
vour to  attaint  him  a  second  time.  But  to  this  general  rule,  however,  as  to  all 
others,  there  are  some  exceptions;  wherein,  cessarUe  rations,  cessat  et  ipsa  lex.  As, 
1.  Where  the  former  attainder  is  reversed  for  error,  for  then  it  *is  the  1-^07 
same  as  if  it  had  never  been.  And  the  same  reason  holds  where  the  ^ 
attainder  is  reversed  by  parliament,  or  the  judgment  vacated  by  the  king's 
pardon,  with  regard  to  felonies  committed  afterwards.  2.  Where  the  attainder 
was  upon  indictment,  such  attainder  is  no  bar  to  an  appeal,  for  the  prior  sen- 
tence 18  pardonable  by  the  king;  and  if  that  might  be  pleaded  in  bar  of  the  ap- 
peal, the  king  might  in  the  end  defeat  the  suit  of  the  subject  by  suffering  the 
prior  sentence  to  stop  the  prosecutibn  of  a  second,  and  then,  when  the  time  of 
appealing  is  elapsed,  granting  the  delinquent  a  pardon.  8.  An  attainder  in 
felr  ny  is  no  bar  to  an  indictment  of  treason ;  because  not  only  the  judgment  and 
ma  mer  of  death  are  different,  but  the  forfeiture  is  more  extensive  and  the  land 
goes  to  different  persons.  4.  Where  a  person  attainted  of  one  felony  is  after- 
wards indicted  as  principal  in  another,  to  which  there  are  also  accessories,  prose- 
cuted at  the  same  time;  in  this  case  it  is  held  that  the  plea  of  autrefoits  attaint 
is  no  bar,  but  he  shall  be  compelled  to  take  his  trial  for  the  sake  of  public  jus- 
tice; because  the  accessories  to  such  second  felonv  cannot  be  convicted  till  after 
the  conviction  of  the  prinoipaL(n)  And  f^om  these  instances  we  may  collect 
that  a  plea  of  autte/oits  attaint  is  never  good  but  when  a  second  trial  would  be 
quite  superfluous.(o)' 

4.  Lastly,  a  pardon  may  be  pleaded  in  bar ;  as  at  once  destro^ng  the  end 
and  purpose  of  the  indictment  by  remitting  that  punishment  which  the  prose- 


»)  2  Hawli.  P.  a  8T8.  («)  Poph.  107. 

^)  nM.  877.  (•)  Staimdi:  P.  G.  107. 

•)  Ibid.  875. 


*  By  the  7  kS  (}eo.  IV.  c.  28,  b.  4,  it  is  enacted  that  no  plea  Betting  forth  any  attainder 
•hall  be  pleaded  in  bar  of  any  indictment,  unless  the  attainder  be  for  the  same  offence 
as  that  charged  in  the  indictment,  by  which  enactment  the  plea  of  autr^ois  atUdrU  aeetOM 
to  be  at  an  end. — CHiTrr. 
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oution  is  calculated  to  inflict.    There  is  one  advantage  that  attends  pleading  a 

Eardon  in  bar,  or  in  arrest  of  judgment,  before  sentence  is  passed,  which  gives  it 
7  much  the  preference  to  pleading  it  after  sentence  or  attainder.  This  is,  that 
by  stopping  the  judgment  it  stops  the  attainder  and  prevents  the  corruption  of 
the  blood,  which  when  once  corrupted  by  attainder  cannot  afterwards  be  re- 
stored otherwise  than  by  act  of  parliament.  But,  as  the  title  of  pardons  is 
applicable  to  other  stages  of  prosecution,  and  they  have  their  respective  force 
*3381  ^^^  efficacy  as  well  after  as  before  conviction,  outlawry,  or  ^attainder, 
^  I  shall  therefore  reserve  the  more  minute  consideration  of  them  till  I 
have  gone  through  every  other  title  except  '.oly  that  of  execution. 

Before  I  conclude  this  head  of  special  pleas  in  bar,  it  will  be  necessary  once 
more  to  observe  that  though  in  civil  actions,  when  a  man  has  his  election  what 
plea  in  bar  to  make,  he  is  concluded  by  that  plea,  and  cannot  resort  to  another 
if  that  be  determined  against  him )  (as  if,  on  an  action  of  debt,  the  defendant 
pleads  a  general  release,  and  no  such  release  can  be  proved,  he  cannot  after- 
wards plead  the  general  issue  nil  debet,  as  he  might  at  first :  for  he  has  made 
his  election  what  plea  to  abide  by,  and  it  was  his  own  folly  to  choose  a  rotten 
defence;)  though,  I  say,  this  strictness  is  observed  in  civil  actions,  quia  interest 
reipublicce  ut  sit  finis  litium;  yet  in  criminal  prosecutions  infavorem  mt4E,  as  weU 
upon  appeal  as  indictment,  wheia  a  prisoner's  plea  in  bar  is  found  against  him 
upon  issue  tried  by  a  jury,  or  adjudged  against  him  in  point  of  law  by  the 
court,  still  he  shall  not  be  concluded  or  convicted  thereon,  but  shall  have  judg- 
ment of  respondeat  ouster,  and  may  plead  over  to  the  felony  the  general  issue^ 
not  guilty. (j>)  For  the  law  allows  many  pleas  by  which  a  prisoner  may  escape 
death ;  but  only  one  plea  in  consequence  whereof  it  can  be  inflicted,  viz.,  on  the 
general  issue,  aft;er  an  impartial  examination  and  decision  of  the  £Eict  by  the 
unanimous  verdict  of  a  jury.'    It  remains,  therefore,  that  I  consider, — 

Y.  The  general  issue,  or  plea  of  not  guUtyJq)  upon  which  plea  alone  the 
prisoner  can  receive  his  final  judgment  of  deatn.  In  case  of  an  indictment  of 
relony  or  treason,  there  can  be  no  special  justification  put  in  by  way  of  plea. 
As,  on  an  indictment  for  murder,  a  man  cannot  plead  that  it  was  in  his  own 
defence  against  a  robber  on  the  highway,  or  a  burglar ;  but  he  must  plead  the 
general  issue,  not  guilty,  and  give  this  special  matter  in  evidence.  For  (besideB 
that  these  pleas  do  in  effect  amount  to  the  general  issue,  since,  if  true,  the 
^OQQ  -I  prisoner  is  most  clearly  not  guilty)  as  the  facts  in  treason  are  *laid  to 
^  be  done  proditorie  et  contra  ligeantice  sum  debitum,  and,  in  felony,  that  the 
killing  was  done  fdonice;  these  charges  of  a  traitorous  or  felonious  intent  are 
the  points  and  very  gist  of  the  indictment,  and  must  be  answered,  directly,  by 
the  general  negative,  not  guilty ;  and  the  jury  upon  the  evidence  will  take 
notice  of  any  defensive  matter  and  give  their  verdict  accordingly,  as  effeoto- 
ally  as  if  it  were,  or  could  be,  specially  pleaded.  So  that  this  is,  upon  all 
accounts,  the  most  advantageous  plea  for  tne  prisoner. (r)" 

When  the  prisoner  hath  thus  pleaded  not  guilty,  non  culpabilis,  or  nient  cul- 
pable, which  was  formerly  used  to  be  abbreviated  upon  the  minutes  thus, ''  ncn 

(9)2HaLP.G.230.  (f)  See  Appendix,  {  L  (•■)  2  Hel.  P.  C.  258. 


'  But  this  is  confined  to  cases  of  felony;  a  defendant  having  pleaded  in  bar  in  all 
of  misdemeanour  is  precluded  from  the  benefit  oif  the  plea  of  not  guilty  if  the  plea  of 
bar  should  be  found  insufficient.    8  East,  107. — Christian. 

1  M.  A  S.  184.  3  B.  &  C.  502.  2  B.  &  C.  512,  (unless  on  demurrer.)  Term,  P.  C.  189.  6 
East,  583,  602.--Chittt. 

*  In  cases  of  indictmenta  or  informations  for  misdemeanotirs,  the  above  mX^,  as  to  plead- 
ing the  general  issue,  does  not  apply  with  the  same  degree  of  strictness ;  for  there  are 
.some  c€Lses  where  a  special  plea  is  not  only  allowable,  but  even  requisite.  Thus,  if  the 
defendant  fall  within  any  exception  or  proviso  which  is  not  contained  in  the  purview  of 
the  statute  creating  the  offence,  he  mav,  by  pleading,  show  that  he  is  entitled  to  the 
benefit  of  that  exception  or  proviso ;  and  there  are  many  pleas  of  this  description  in  the 
ancient  entries.  2  Leach,  606.  But  the  principal,  and  indeed  almost  the  only,  casea  in 
which  special  pleas  to  the  merits  are  necessary,  are  in  the  case  of  indictments  for  neg- 
lecting to  repair  highways  and  bridges.  As  to  these,  see,  in  general,  1  Chitt.  0.  L.  473 
»  477. — Chittt. 
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(or  nient)  eul./'  ihe  clerk  of  the  assize,  or  clerk  of  the  arrai^a,  on  behalf  of 
the  crown,  replies  that  the  prisoner  is  guilty,  and  that  he  is  ready  to  prove 
him  so.  This  is  done  by  two  monosyllables,  in  the  same  spirit  of  abbreviation, 
-'  cuL  prit"  which  signifies,  first,  that  the  prisoner  is  guilty,  {ctd,  culpable^  or  cu^ 
pabiliSy)  and  then,  that  the  king  is  ready  to  prove  him  so,  prU,  prcesto  suiHj  or 
paratus  verificare.  This  is  therefore  a  replication  on  behalf  of  the  king  viva 
voce  at  the  bar;  which  was  formerly  the  course  in  all  pleadings,  as  well  in 
civil  as  in  criminal  causes.  And  that  was  done  in  the  concisest  manner ;  for 
when  the  pleader  intended  to  demur  he  expressed  his  demurrer  in  a  single  word; 
*^  judgment ;"  signifjing  that  he  demanded  judgment  whether  the  writ,  declara- 
tion, plea,  &c.,  either  in  form  or  matter,  were  sufficiently  good  in  law :  and  if 
he  meant  to  rest  on  the  truth  of  the  facts  pleaded,  he  expressed  that  also  in  a 
single  syhable,  ^^prit;"  signifying  that  he  was  ready  to  prove  his  asser- 
tions :  as  may  be  observed  from  the  year-books  and  other  antient  repositories 
of  law.(5)  By  this  replication  the  king  and  the  prisoner  are  therefore  at  issue; 
for  we  may  remember,  in  our  strictures  upon  pleadings  in  the  preceding  book,(f) 
it  was  observed  that  when  the  parties  come  to  a  fact  which  is  affirmed  on  one 
side  and  denied  on  the  other,  then  they  are  said  to  be  at  issue  in  point  ri^oAQ 
*of  fact :  which  is  evidently  the  case  here  in  the  plea  of  non  cuL  by  the  •■ 
prisoner  and  the  replication  of  eid.  by  the  clerk.  And  we  may  also  remember 
that  the  usual  conclusion  of  all  affirmative  pleadings,  as  this  of  cuL  or  guilty  is, 
was  by  an  averment  in  these  words,  "  and  this  he  is  ready  to  verify,  et  hoe 
paratm  est  verificare;"  which  same  thing  is  here  expressed  by  the  single  word 
*'prU.*' 

How  our  courts  came  to  express  a  matter  of  this  importance  in  so  odd  and 
obscure  a  manner,  ^'  rem  tantam  tarn  nealigenter"  can  hardly  be  pronounced  with 
certainty.  It  may  perhaps,  however,  be  accounted  for  by  supposing  that  these 
were  at  first  short  notes  to  help  the  memory  of  the  clerk  and  remind  him  what 
he  was  to  reply ;  or  else  it  was  the  short  method  of  taking  down  in  court,  upon 
the  minutes,  the  replication  and  averment,  '^  cul.  prit  ;*'  which  afterwards  the 
ignorance  of  succeeding  clerks  adopted  for  the  very  words  to  be  by  them 
spoken,  (u) 

But,  however  it  may  have  arisen,  the  joining  of  issue  (which,  though  noii 
*.isually  entered  on  the  record,(to)  is  no  otherwise  joined(a!:)  in  any  part  of  the 
proceedings)  seems  to  be  clearly  the  meaning  of  this  obscure  expression  ;(y) 
which  has  puzzled  our  most  ingenious  etymologists,  and  is  commonly  under- 
stood as  if  tne  clerk  of  the  arraigns,  immediately  on  plea  pleaded,  had  fixed  an 
opprobrious  name  on  the  prisoner  by  asking  him,  *^culpritj  how  wilt  thou  be 
tried  ?"  for  immediately  upon  issue  joined  it  is  inquired  of  the  prisoner  by  what 
trial  he  will  make  his  innocence  appear.*    This  form  has  at  present  reference 

Ofi  North's  Life  of  Lord  OnUdferd,  98.  ■worn,  the  olBoer  bida  the  crier  nomber  them,  for  which  the 

(*)  See  book  Hi.  pege  812.  word  in  law-French  ie  *'coufUa;**  but  we  now  beer  it  pro* 

(•)  or  this  ignomnoe  we  may  see  daily  instenoes  in  the  nonnced  in  Tery  good  BngllBh,  ^'ooont  theee." 

.  abuse  of  two  legHl  terms  of  ancient  French;  one,  the  pro*  (^  See  Appendix,  11. 

logne  to  alt  proclamations,  **  nyrM,"  or  hear  ye,  which  is  gene-  m  2  Hawk.  P.  C.  ^. 

rsiUy  prooonooed,  most  unmeaningly,  '^O  yes;"  the  other.  (r)  2  HaL  P.  C.  268. 

ft  more  pardonable  mistake^ — ri^  when  ft. Jury  are  ail 

*  The  learned  judge's  explanation  of  prii,  firom  prtuto  sum,  or  paratus  verificare,  however 
ingenious,  is  certainly  inconsistent  both  with  the  principles  and  practice  of  special 
pleading.  After  the  general  issue,  or  the  plea  of  not  ffuuty,  there  could  be  no  repli 
cation,  or  the  words  paraiua  verificare  could  not  possibly  have  been  used.  This  plea  iu 
Latin  was  entered  thus  upon  the'reoord : — Non  inde  est  culpaUlie,  et  pro  bono  et  tnaio  pomt  *e 
ruper  pairiam :  after  this  the  attorney-general,  the  king's  coroner,  or  clerk  of  assi^se  could 
only  join  issue  by  facit  similiter,  or  Ae  doth  the  like.  See  App.  p.  3,  at  the  end  of  this  book. 
If,  then,  I  might  be  allowed  to  indulge  a  conjecture  of  my  own,  I  should  think  that  prii 
WM  an  easy  corruption  of  pnL  writtenjbr  ponit  by  the  clerk,  as  a  minute  that  issue  wa* 

joined,  or  ponit  se  super  pairiam;  or  prU  se  miffht  be  eonverted  into  prist  or  prest,  as  it  if» 
sometimes  written.  OJ  was  probably  intended  to  denote  the  plea,  and  prit  the  issae; 
and  these  ^jdables  being  pronounced  aloud  by  the  clerk  to  giye  the  court  and  prisoner 
an  opportunity  of  hearing  the  accuracy  of  the  minute,  and  being  immediately  rollowed 
by  the  question,  How  wilt  thou  be  tried  ?  naturally  induced  the  ignorant  part  of  the 
audience  to  suppose  that  culprit  was  an  appellation  given  to  the  prisoner.    As  a  con 
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to  appeals  and  approvements  only  wherein  the  appellee  has  bis  choice  either  to 
♦3411  ^^  *^®  *aecu8ation  by  battel  or  by  jury.  But  upon  indictments,  since 
^  the  abolition  of  ordeal,  there  can  be  no  other  trial  bat  b^  jwry,  per  paiB, 
or  by  the  country :  and  therefore,  if  the  prisoner  reftises  to  put  himself  upon  the 
mquest  in  the  usual  form,  that  is,  to  answer  that  he  will  be  tried  by  God  and  the 
eonntry,(^)  if  a  commoner;  and,  if  a  peer,  by  Grod  and  his  peer8;(a)  the  indict- 
ment, if  in  treason,  is  taken  pro  confesso;  and  the  prisoner,  m  cases  of  felony,  is 
adjudged  to  stand  mute,  and  if  he  perseveres  in  his  obstinacy  shall  now(6)  be 
convicted  of  the  felony." 

When  the  prisoner  has  thus  put  himself  upon  his  trial,  the  derk  answers,  in 
the  humane  language  of  the  law,  which  always  hopes  that  the  party's  inno- 
cence, rather  than  his  guilt,  may  appear,  "God  send  thee  a  good  deliverance.'* 
And  then  they  proceed  as  soon  as  conveniently  may  be  to  the  trial;  the  manner 
of  which  will  be  considered  at  large  in  the  next  chapter. 


CHAPTER  XXVn. 
OF  TRIAL  AND  CONVICTION. 


*8421  *^^^  several  methods  of  trial  and  conviction  of  offenders  established 
-'  by  the  laws  of  England  were  formerly  more  numerous  than  at  present, 
through  the  superstition  of  our  Saxon  ancestors;  who,  like  other  northern  na* 
tions,  were  extremely  addicted  to  divination;  a  character  which  Tacitus  obeervea 
of  the  antient  Germans,  (a)  They  therefore  invented  a  considerable  number  of 
methods  of  purgation  or  trial  to  preserve  innocence  from  the  danger  of  false 
witnesses,  and  in  consequence  of  a  notion  that  God  would  always  interpose  mi* 
raculously  to  vindicate  the  guiltless. 

I.  The  most  antient(&)  species  of  trial  was  that  by  ordeal,  which  was  pecu- 
liarly distinguished  by  the  appellation  of  judicium  Dei;  and  sometimes  vulgaris 
purgatiOf  to  distin^ish  it  fi*om  the  canonical  purgation,  which  was  by  the  oath 
of  the  party.  This  was  of  two  sorts, (c)  either  yfre-ordeal,  or  toa^er-ordeal;  the 
former  being  confined  to  persons  of  higher  rank,  the  latter  to  the  common 


(>)  A  letmed  aatlior,  who  is  ym  leldom  nistaJiett  in  his  the  di^nsoCiTe^  which  ratoms  th»  optloB  back  to  Um 

eo^)ectarM,  has  obsenred  that  tb«  proper  answer  is  "fty  cntor. 

€hd  or  the  coiaOry;"  that  is,  either  by  ordeal  or  by  Jury;  (•)  Keytlnge,  67.    State  Mais,  pxnim, 

beeause  the  qnestkm  sapposss  an  option  in  the  prisoner.  (*)  Stat.  12  Geo.  TH.  o.  90. 

And  oertalulv  it  gives  some  oonntenanoe  to  tliia  obaerration  (•)  Dt  Mar.  Oerm,  10. 

that  the  trial  by  ordeal  naed  formerly  to  be  called  judicium  (*)  LL,  htm,  SL  c  77 

Dei.    Bat  it  should  seem  that  when  the  qnestioa  gives  the  (•)  Hirr.  c  8,  f  23. 
prisoner  an  option  his  answer  mnst  be  poritlTe,  fttd  not  in 

firmation  of  the  conjecture  that  prit  is  a  corruption  for  pnt^  the  derk  of  the  arraigns  at 
this  day,  immediately  after  the  arraignment,  writes  upon  the  indictment*  over  the  name 
of  the  prisoner,  pnU,  And  Roger  iforth  informs  us  that  in  ancient  times,  when  plead- 
ings in  the  courts  were  ore  ienus,  "  if  a  serjeant  in  the  Common  Pleas  said  judgment,  that 
was  a  demurrer;  if  prist,  that  was  an  issue  to  the  country."  Life  of  Lord-Keeper  North, 
98. — Christian. 

'•  By  7  &  8  Geo.  IV,  c.  28,  s.  1,  it  is  enact-ed  that  if  any  person  not  having  privilege  of 
peerage,  being  amvigned  upon  any  indictment  for  treason,  felony,  or  piracy,  shall  plead 
thereto  a  plea  of  "  not  guilty,"  he  shall  by  such  plea,  without  any  further  form,  be 
deemed  to  have  put  himself  upon  the  country  for  trial,  and  the  court  shai{,  in  the  usual 
manner,  order  a  jury  for  the  trial  of  such  person  accordingly.  In  consequence  of  this 
wise  enactment,  the  absurd  ceremony  of  asking  a  prisoner  how  he  will  be  tried  has  been 
wholly  discontinued.  By  sect.  2  of  the  same  statute,  it  is  enacted  that  if  an^  person 
bemg  arraigned  upon  or  charged  with  any  indictment  for  treason,  felony,  piracy,  oi 
misdemeanour  shaU  stand  mute,  or  will  not  ixnswer  cSrectfy  to  the  indictment  or  inrormation, 
in  every  such  case  it  shall  be  lawful  for  the  court,  i^it  shall  so  think  Jk,  to  order  the  propei 
officer  to  enter  a  plea  of  "  not  guilty"  on  behalf  of  such  person ;  and  the  plea  so  ent^ed 
shall  have  the  same  force  and  effect  as  if  such  person  had  actually  pleaded  the  same. — 
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l)eople.(i)  Botn  these  might  be  ]performed  by  deputy;  but  the  pnncip&l  was 
to  answer  for  the  success  of  the  tnal ;  the  deputy  only  venturing  some  corpoiul 
pain,  for  hire,  or  perhaps  for  friend8hip.(c)  !Fire-ordeal  was  *performed  rucOAQ 
either  by  taking  up  in  the  hand,  unhurt,  a  piece  of  red-hot  iron  of  one,  *■ 
two,  or  three  pounds'  weight;  or  else  by  walking  barefoot,  and  blindfold,  over 
nine  red-hot  ploughshares  laid  lengthwise  at  unequal  distances;  and  if  the  party 
escaped  being  hurt  he  was  adjudged  innocent;  but  if  it  happened  otherwise,  as 
without  collusion  it  usually  did,  he  was  then  condemned  as  guilty.  However, 
by  this  latter  method,  queen  Emma,  the  mother  of  Edward  the  Confessor,  is 
mentioned  to  have  cleared  her  character  when  suspected  of  familiarity  with 
Alwyn,  bishop  of  Winchester.(/) 

W  ater-ordeal  was  performed  either  by  plunging  the  bare  arm  up  to  the  elbow 
ill  boiling  water,  and  escaping  unhurt  thereby,  or  by  casting  the  person  sus- 
pected into  a  river  or  pond  of  cold  water;  and  if  he  floated  therein  without  any 
action  of  swimming,  it  was  deemed  an  evidence  of  his  guilt,  but  if  he  sunk  he 
was  acquitted.  It  is  easy  to  trace  out  the  traditional  relics  of  this  water-ordeal 
in  the  ignorant  barbarity  still  practised  in  many  countries  to  discover  witches 
by  casting  them  into  a  pool  of  water  and  drowning  them  to  prove  their  inno* 
cenco.  And  in  the  Eastern  empire  the  flre-ordeal  was  used  to  the  same  purpose 
by  the  emperor  Theodore  Laecaris;  who,  attributing  his  sickness  to  magic, 
caused  all  those  whom  he  suspected  to  handle  the  hot  iron:  thus  joining  (as  has 
been  well  remarked)(^)  to  the  most  dubious  crime  in  the  world  the  most  dubious 
proof  of  innocence. 

And,  indeed,  this  purgation  by  ordeal  seems  to  have  been  very  antient  and 
very  universal  in  the  times  of  superstitious  barbarity.  It  was  known  to  the 
antient  Greeks:  for,  in  the  *Antigone  of  Sophocles,(A)  a  person,  sub-    r*Q44 

Eected  by  Creon  of  a  misdemeanour,  declares  himself  ready  ''to  handle  ■- 
ot  iron  and  to  walk  over  fire,"  in  order  to  manifest  his  innocence,  which,  the 
scholiast  tells  us,  was  then  a  very  usual  purgation.  And  Grotiu8(t)  gives  us 
mamy  instances  of  water-ordeal  in  Bithynia,  Sardinia,  and  other  places.  There 
is  also  a  very  peculiar  species  of  water-ordeal  said  to  prevail  among  the  Indians 
on  the  coast  of  Malabar,  where  a  person  accused  of  any  enormous  crime  is 
obliged  to  swim  over  a  large  river  abounding  with  crocodiles,  and  if  he  escapes 
unhurt  he  is  reputed  innocent.  As,  in  Siam,  besides  the  usual  methods  of  nre 
and  water  ordeal,  both  parties  are  sometimes  exposed  to  the  fury  of  a  tiger  let 
loose  for  that  purpose,  and  if  the  beast  spare  either,  that  person  is  accounted 
innocent;  if  neither,  both  are  held  to  be  guilty;  but  if  he  spares  both,  the  trial 
14  incomplete,  and  they  proceed  to  a  more  certain  criterir>n.(/r) 

One  cannot  but  be  astonished  at  the  folly  and  impiety  of  pronouncing  a  man 
guilty  unless  he  was  cleared  by  a  miracle,  and  of  expecting  that  all  the  powers 
of  nature  should  be  suspended  by  ap  immediate  interposition  of  Providence  to 
jave  the  innocent  whenever  it  was  presumptuously  required.  And  vet  in  Eng« 
land  so  late  as  king  John's  time  we  find  grants  to  the  bishops  and  clergy  to  use 
the  judicium  ferriy  aquoR,  et  ignis.(l)  And,  both  in  England  and  Sweden,  the 
clerg}  presided  at  this  trial,  and  it  was  only  performed  in  the  churches  or  in 
other  consecrated  ground;  for  which  Stiemhook(m)  gives  the  reason :  "nondefuH 
illis  opercB  et  laboris  prefium;  semper  enim  ab  ejusmoai  judido  aliquid  Inert  sacerdO' 
tibus  obveniebat."  But,  to  give  it  its  due  praise,  we  find  the  canon  law  very  earlj 
declaring  against  trial  by  ordeal,  or  vulgaris  purgatio,  as  being  the  fabric  of  the 
devil,  ^^  cum  sit  contra  prceceptum  Domini^  non  tentabis  Dominum  Deum  tuum"{n) 
Upon  this  authority,  though  the  canons  *themselves  were  of  no  validity  rfijwt 
in  England,  it  was  thought  proper  (as  had  been  done  in  Denmark  above  ■- 
a  century  before)(o)  to  disuse  and  abolish  this  trial  entirely  in  our  courts  of  jus- 

(f)  nnetttr  xevurgan  U  qui  aceutahtr.  prr  Dei  judieivm ;  (*)  V.  270. 

vuwet  per  caliaum  fftrum,  vtl  per  amiamj  pro  divertitale  (*)  On  Nninb.  ▼.  17. 

onditianU  fiominum:  per  ferrum  outtWvm,  siAttrit  homo  (*)  Mod.  Un.  Htot  tIL  266L 

Hber;_»T  aqwxm,  ri  fverit  ru$ttcu».   GlanT.  2. 14,  c.  1.  0)  Spelm.  Olom.  486. 

(•)  llitt  is  itJlI  expreMed  In  thni  common  form  of  >peech,  r*)  De  jure  Sutffmim,  1. 1,  e.  8. 

<*0T  gotog  through  firo  and  water  Ui  serre  Another."  (•)  DetareUd,  part  2,  earn.  ^  flfc  6)  dUL  7.    Jterrfnf,  Hi  H 
(f )Tho.  Rndborne,  JiSit.  Maj,  WinUm,  1. 4,  c L                      HL60,  c.  9,  and  OIoh.  Ibid. 

(#)  8p.  L.  b.  zUc  6.  (•)  Mod.  Un.  Hist  nadL  10ft. 
Vol.  IL-37  I»* 
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tice  by  an  act  of  parliament,  in  3  Hen.  III.,  aecording  to  Sir  Edward  Coke,(j>) 
or  rather  by  an  order  of  the  king  in  council.(g') 

II.  Another  species  of  purgation  somewhat  similar  to  the  former,  but  probably 
sprung  from  a  presumptuous  abuse  of  revelation  in  the  ages  of  dark  superstition^ 
was  the  corsned,  or  morsel  of  execration :  being  a  piece  of  cheese  or  bread  of 
about  an  ounce  in  weight,  which  was  consecrated  with  a  form  of  exorcism ;  de- 
siring of  the  Almighty  that  it  might  cause  convulsions  and  paleness,  and  find 
DO  passage,  if  the  man  was  really  guilty;  but  might  turn  to  health  and  nourish- 
ment if  he  was  innocent  ;(r)  as  the  water  of  jealousy  among  the  Jew8(«)  was,  by 
God's  special  appointment,  to  cause  the  belly  to  swell  and  the  thigh  to  rot,  if 
the  woman  was  guilty  of  adultery.     This  corsned      as  then  given  to  the  sus- 

Sected  person,  who  at  the  same  time  also  received  the  holy  8acrament;(f)  if,  in- 
eed,  the  corsned  was  not,  as  some  have  suspected,  the  sacramental  bread  itself, 
till  the  subsequent  invention  of  transubstantiation  preserved  it  from  profane 
uses  with  a  more  profound  respect  than  formerly.  Our  historians  assure  us  that 
Godwin,  earl  of  !^ent,  in  the  reign  of  king  Edward  the  Confessor,  abjuring  the 
death  of  the  king's  brother,  at  last  appealed  to  his  corsned,  '^per  buccellam  deglu- 
tiendam  abjuravit"(u)  which  stuck  in  his  throat  and  killed  him.  This  custom 
has  long  since  been  gradually  abolished,  though  the  remembrance  of  it  still  sub- 
sists in  certain  phrases  of  abjuration  retained  among  the  common  people.(u7) 
♦8461  *However,  we  cannot  but  remark,  that  though  in  European  countries 
^  this  custom  most  probably  arose  from  an  abuse  of  revealed  religion,  yet 
credulity  and  superstition  will,  in  all  ages  and  in  all  climates,  produce  the  same 
or  similar  effects.  And  therefore  we  shall  not  be  surprised  to  find  that  in  the 
kingdom  of  Pegu  there  still  subsists  a  trial  by  the  corsned  very  similar  to  that 
of  our  ancestors,  only  substituting  raw  rice  instead  of  bread.(a;)  And  in  the 
kingdom  of  Monomotapa  they  have  a  method  of  deciding  lawsuits  equally  whim- 
sical and  uncertain.  The  witness  for  the  plaintiff  chews  the  bark  of  a  tree  en- 
dued with  an  emetic  quality,  which,  being  sufficiently  masticated,  is  then  infused 
in  water  which  is  given  the  defendant  to  drink.  If  his  stomach  rejects  it  he  is 
condemned;  if  it  stays  with  him  he  is  absolved,  unless  the  plaintiff  will  drink 
some  of  the  same  water;  and  if  it  stays  with  him  also  the  suit  is  left  undeter- 
mined.(y) 

These  two  antiquated  methods  of  trial  were  principally  in  use  among  our 
Saxon  ancestors.  The  next,  which  still  remains  m  force,  tliough  very  rarely  in 
use,  owes  its  introduction  among  us  to  the  princes  of  the  Norman  fine.  And 
that  is, 

III.  The  trial  by  battel f^  duel,  or  single  combat;  which  was  another  species  of 
presumptuous  appeals  to  Providence,  under  an  expectation  that  Heaven  would 
onquestionably  give  the  victorr  to  the  innocent  or  injured  party.  The  nature 
of  this  trial  in  cases  of  civil  mjury,  upon  issue  joined  in  a  writ  of  right,  was 
fUlly  discussed  in  the  preceding  book;(2:)  to  which  I  have  only  to  add  that  the 
trial  by  battel  may  be  demanded  at  the  election  of  the  appellee,  in  either  an 
appeal  or  an  approvement ;  and  that  it  is  carried  on  with  equal  solemnity  as  that 
on  a  writ  of  right;  but  with  this  difference,  that  there  each  party 'might  hire  a 
champion,  but  nere  they  must  fight  in  their  proper  persons.  And  therefore,  if 
*6471    ^^^  ^appellant  or  approver  be  a  woman,  a  priest,  an  infant,  or  of  the 

^  age  of  sixtv,  or  lame,  or  blind,  he  or  she  may  counterplead  and  refuse 
the  wager  of  battel,  and  compel  the  appellee  to  put  himself  upon  the  country. 
Also  peers  of  the  realm,  bringing  an  appeal,  shall  not  be  challenged  to  wage 
battel,  on  account  of  the  dignity  of  their  persons;  nor  the  citizens  of  London, 
by  special  charter,  because  fighting  seems  foreign  to  their  education  and  em* 

C»)9R«p.  82.  (")lDgnIph. 

(f)  1  Rym.  FM,  228.    Ppelm.  Gla«.  828.  2  Pryn.  Rm.        (*)As,  **I  will  take  the  menaant  vpon  tt;  inej  Ikli 
Append.  20.   field.  Eadm.  toL  48.  norael  be  mr  Ust;"  and  the  like, 

(r)  Bpelin.  Gloei.  480.  (•)  Mod.  Tin.  Htot  tU.  129. 

(f)  Namb.  ch.  t.  (9)  Ibid.  xr.  464. 

<<)  LL.  QmuL  eft.  (*;  See  book  Hi.  pi«e  887. 


*  This  specieB  of  trial  is  now  entirely  abolished,  by  the  59  Geo.  III.  c.  46.    &6  1  B.  Ar 
\  405.— OHiTTr. 
MS 


Chap.  27.]  PUBLIC  WEONGS.  347 

ploymont.  So  likewise  if  the  crime  be  notoriooB :  as  if  the  thief  be  taken  with 
the  mainour,  or  the  murderer  in  the  room  with  a  bloody  knife,  the  appellant  may 
refuse  the  tender  of  battel  from  the  appellee  ;(a)  for  it  is  unr^asonaole  that  an 
innocent  man  should  stake  his  life  against  one  who  is  already  half  convicted. 

The  form  and  manner  of  waging  battel  upon  appeals  are  much  the  same  as 
upon  a  writ  of  right ;  only  the  oaths  of  the  two  combatants  are  vastly  more 
striking  and  solemn. (6)  The  appellee,  when  appealed  of  felony,  pleads  not 
luUiy,  and  throws  down  his  glove,  and  declares  he  will  defend  the  same  by  his 
body ;  the  appellant  takes  up  the  glove  and  replies  that  he  is  ready  to  make 
good  the  appeal,  bodj^  for  body.  And  thereupon  the  appellee,  taking  the  book 
in  his  right  nand  and  in  his  len  the  right  hand  of  his  antagonist,  swears  to  this 
effect: — "Jibe  audij  homo,  quern  per  manum  teneo,  dhc./'  "Hear  this,  O  man, 
whom  I  hold  by  the  hand,  who  callest  thyself  John  by  the  name  of  baptism, 
that  I,  who  call  myself  Thomas  by  the  name  of  baptism,  did  not  feloniously 
murder  thy  father,  William  by  name,  nor  am  any  way  guilty  of  the  said  felory. 
So  help  me  God  and  the  saints ;  and  this  I  will  defend  against  thee  by  lay 
bodv,  as  this  court  shall  award."  To  which  the  appellant  replies,  holding  the 
Bible  and  his  antagonist's  hand  in  the  same  manner  as  the  other: — "Hear  this, 
O  man,  whom  I  hold  by  the  hand,  who  callest  thyself  Thomas  by  the  name  of 
baptism,  that  thou  art  perjured;  and  therefore  perjured  because  that  thou  felo- 
niously didst  murder  my  *&ther,  William  by  name.  So  help  me  Grod  and  r^q^o 
the  saints;  and  this  I  will  prove  against  thee  by  my  body,  as  this  court  •■ 
shall  award."(^)  ^be  battel  is  then  to  be  fought  with  the  same  weapons,  viz., 
batons,  the  same  solemnity,  and  the  same  oath  against  amulets  and  soicery,  that 
are  used  in  the  civil  combat;  and  if  the  appellee  be  so  far  vanquished  that  he  can- 
not or  will  not  fight  any  longer,  he  shall  oe  adjudged  to  be  hanged  immediately; 
and  then,  as  well  as  if  he  be  killed  in  battle,  Providence  is  deemed  to  have  de- 
termined in  favour  of  the  truth,  and  his  blood  shall  be  attainted.  But  if  he  kills 
the  appellant,  or  can  maintain  the  fight  from  sunrising  till  the  stars  appear  in 
the  evening,  he  shall  be  acquitted.  So  also,  if  the  appellant  becomes  recreant, 
and  pronounces  the  horrible  word  of  craven,  he  shall  lose  his  liberam  legem  and 
become  infamous ;  and  the  appellee  shall  recover  his  damages,  and  also  be  for- 
ever quit,  not  only  of  the  appeal,  but  of  all  indictments  likewise  for  the  same 
offence.* 

lY.  The  fourth  method  of  trial  used  in  criminal  cases  is  that  by  the  peers 
of  Great  Britain,  in  the  court  of  parliament,  or  the  court  of  the  lord  high 
steward,  when  a  peer  is  capitally  indicted :  for  ip  case  of  an  appeal  a  peer  shall 
be  tried  bv  jury.(cf)*  Of  this  enough  has  been  said  in  a  former  chapter  ;(e) 
to  which  I  shall  now  only  add  that,  in  the  method  and  regulation  of  its  pro- 
ceedings, it  differs  little  froiii  the  trial  per  patrianiy  or  by  jury;  except  that  no 
special  verdict  can  be  ^iven  in  the  trial  of  a  peer,(/)  because  the  lords  of  par- 
hament,  or  the  lord  hi^  steward,  (if  the  trial  be  *had  in  his  court,)  are  r+oiQ 
judges  sufficiently  competent  of  the  law  that  may  arise  from  the  fact ;  •■ 
and  except  also  that  the  peers  need  not  all  agree  in  th«ir  verdict,  but  the  greater 
number,  consisting  of  twelve  at  the  least,  win  conclude  and  bind  the  minority.(^) 

(•)  2  Hawk.  P.  G.  427.  mittod  to  prosAcnte  In  that  ooart,)  and  that  the  prisoner 

(*)  Flet  1. 1,  c  34.    2  Hawk.  P.  C.  426.  was  the  caose  of  his  death ;  the  prisoner,  that  he  was  inno* 

(•)  There  is  a  striking  resemblanoe  between  this  proons  cent  of  the  charge  against  him.    Putt.  Antiq.  b.  L  o.  19. 

and  that  of  the  ooart  ^  Areop^pis  at  Athens  for  mnrder,  O*)  9  Rep.  30.    2  Inst.  40. 

wherein  the  prosecutor  and  prisoner  were  both  sworn  in  vij^^  P^  ^^* 

the  most  solemn  manner;  the  prosecotor.  that  he  was  re-  {/)  Hatt  116. 

lated  to  the  deceased,  (Ibr  none  bat  near  relations  were  per*  (#)  Kelynge,  5d,  stat.  7  W.  III.  o.  3,  { 11.   Fbster,  247. 

'  The  last  time  that  the  trial  by  battel  was  awarded  in  this  country  was  in  the  case  of 
!ord  Rae  and  Mr.  R&msay,  in  the  7  Ch.  I.  The  king,  by  his  commission,  appointed  a 
constable  of  England  to  preside  at  the  trial,  who  proclaimed  a  day  for  the  duel,  on  which 
the  combatants  were  to  appear  with  a  spear,  a  long  sword,  a  short  sword,  and  a  dagger 
but  the  combat  was  prorogued  to  a  ftirther  day,  before  which  the  king  revoked  the  com- 
jaission.  See  an  account  of  the  proceedings,  11  Harg.  St.  Tr.  124.  See  also  3  book,  337. 
— OnaisTiAN.  , 

'  The  nobility  are  tried  by  their  peers  for  treason  and  felony,  and  misprision  of  these ; 

but  in  all  other  criminal  prosecutions  they  are  tried,  like  commoners,  by  a  jury.    3  Inst 

10    See  1  book,  401,  note  II. — Christian. 
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Y.  The  trial  by  jury,  or  the  country,  per  patriam,  is  also  that  trial  by  th<i 
peers  of  every  Englishman  which,  as  the  erand  bulwark  of  his  liberties,  is  se- 
cured to  him  by  the  great  charter  :(A)  "  nullua  liber  homo  capiatur,  vel  impmone- 
tur,  aut  exulet,  aut  aliquo  alio  modo  destruatur,  nisi  per  legale  judicium  parium 
suorufn,  vel  per  legem  terrceJ' 

The  antiquity  and  excellence  of  this  trial  for  the  settling  of  civil  proportj 
has  before  been  explained  at  large. (i)  And  it  will  hold  much  stronger  in 
criminal  cases ;  since  in  times  of  difficulty  and  danger  more  is  to  be  appre^ 
hended  from  the  violence  and  partiality  of  judges  appointed  by  the  crown  in 
suits  between  the  king  and  the  subject  than  in  disputes  between  one  individual 
iind  another  to  settle  the  metes  and  boundaries  of  private  property.  Our  law 
has  therefore  wisely  placed  this  strong  and  twofold  barrier,  of  a  presentment 
and  a  trial  by  jury,  between  the  liberties  of  the  people  and  the  prerogative  of  the 
crown.  It  was  necessary,  for  preserving  the  admirable  balance  of  our  constitu- 
tion, to  vest  the  executive  power  of  the  laws  in  the  prince;  and  yet  this  power 
might  be  dangerous  and  destructive  to  that  very  constitution,  if  exerted  with- 
out check  or  control  by  justices  of  oyer  and  terminer  occasionally  named  by  the 
crown;  who  might  then,  as  in  France  or  Turkey,  imprison,  despatch,  or  exile 
any  man  that  was  obnoxious  to  the  government,  by  an  instant  declaration  that 
such  is  their  will  and  pleasure.  But  the  founders  of  the  English  law  have  with 
excollent  forecast  contrived  that  no  man  should  be  called  to  answer  to  the  king 
for  any  capital  crime  unless  upon  the  preparatory  accusation  of  twelve  or 
more  of  his  fellow-eubjects,  the  grand  jury;  and  that  the  truth  of  every  accu« 
sation,  whether  preferred  in  the  shape  of  an  indictment,  information,  or  appeal, 
^8501  "^^^^^^^  afterwards  be  confirmed  by  the  unanimous  suffi^ge  of  twelve 
'  of  his  equals  and  neighbours  indifferently  chosen  and  superior  to  all 
suspicion.  So  that  the  liberties  of  England  cannot  but  subsist  so  long  as  thie 
palladium  remains  sacred  and  inviolate ;  not  only  from  all  open  attacks,  (which 
none  will  be  so  hardy  as  to  make,)  but  also  from  all  secret  machinations  which 
may  sap  and  undermine  it ;  by  introducing  new  and  arbitrary  methods  of  trial, 
by  justices  of  the  peace,  commissioners  of  the  revenue,  and  courts  of  conscience. 
And,  however  convenient  these  may  appear  at  first,  (as  doubtless  all  arbitrary 
powers,  well  executed,  are  the  most  convenient,)  yet  let  it  be  again  remembered 
that  delays  and  little  inconveniences  in  the  forms  of  justice  are  the  price  that 
all  fi*ee  nations  must  pay  for  their  liberty  in  more  substantial  matters ;  that 
these  inroads  upon  this  sacred  bulwark  of  the  nation  are  fundamentally  oppo* 
site  to  the  spirit  of  our  constitution ;  and  that,  though  begun  in  trifles,  the 
precedent  may  gradually  increase  and  spread  to  the  utter  disuse  of  juries  in 
questions  of  the  most  momentous  concern. 

What  was  said  of  juries  in  general,  and  the  trial  thereby  in  civil  cases,  will 
greatly  shorten  our  present  remarks  with  regard  to  the  trial  of  criminal  suits ; 
indictments,  informations,  and  appeals ;  which  trial  I  shall  consider  in  the  same 
method  that  I  did  the  former :  by  following  the  order  and  course  of  the  pro- 
ceedings themselves,  as  the  most  clear  and  perspicuous  way  of  treating  it 

When,  therefore,  a  prisoner  on  his  arraignment  hath  pleaded  not  guilty^  and 
for  his  trial  hath  put  himself  upon  the  country,  which  country  the  jury  are, 
the  sheriff  of  the  county  must  return  a  panel  of  jurors,  liberos  et  legales  homines^ 
de  vicineto ;  that  is,  freeholders,  without  just  exception,  and  of  the  vi»ne  or 
neighbourhood ;  which  is  interpreted  to  be  of  the  county  where  the  fact  is  com- 
mitted.(j')  If  the  proceedings  are  before  the  court  of  king's  bench,  there  is 
Mr.y-i  time  allowed,  hetween  the  assignment  and  the  trial,  for- a  jury  to  be 
■*  ^impanelled  by  a  writ  of  venire  facias  to  the  sheriff,. as  in  civil  causes; 
and  the  trial  in  case  of  a  misdemeanour  is  had  at  nisiprius,  unless  it  be  of  such 
consequence  as  to  merit  a  trial  at  bar ;  which  is  always  invariably  had  when 
the  prisoner  is.  tried  for  any  capital  offence.  But  before  commissioners  of  oyer 
and  terminer  and  gaol-delivery,  the  sheriff,  by  virtue  of  a  general  precept  di« 
rected  to  him  beforehand,  returns  to  the  court  a  panel  of  forty-eight  jurors,  to 
"xy  all  felons  that  may  be  called  upon  their  trial  at  that  session;  and  therefore 

(»)0Heo.IILca9.  (0  See  book  111.  page  370.  (/)  2  HaL  P.  a  964.  2  Hitwk.  P.  a  408. 
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it  is  there  usual  to  try  all  felons  immediately  or  soon  after  their  arraignment. 
But  it  is  not  customary,  nor  agreeable  to  the  general  course  of  proceedings, 
(unless  by  consent  of  parties,  or  where  the  defendant  is  actually  in  gaoi,J  to 
try  persons  indicted  of  smaller  misdemeanours  at  the  same  court  in  which  tney 
have  pleaded  not  guilty  or  traversed  the  indictment.  But  they  usually  give 
security  to  the  court  to  appear  at  the  next  assizes  or  session,  and  then  and 
thei-e  to  try  the  traverse,  giving  notice  to  the  prosecutor  of  the  same.* 

In  cases  of  high  treason,  whereby  corruption  of  blood  may  ensue,  (except 
treason  in  counterfeiting  the  king's  coin  or  seals,)  or  misprision  of  such  treason, 
it  is  enacted,,  by  statute  7  W.  in.  c.  3,  first,  that  no  person  shall  be  tried  for 
any  such  treason,  except  an  attempt  to  assassinate  the  king,  unless  the  indict- 
ment be  found  within  three  years  after  the  offence  committed;  next,  that  the 
Erisoner  shall  have  a  copy  of  the  indictment,  (which  includes  the  caption,)(/fj 
ut  not  the  names  of  the  witnesses,  five  days  at  least  before  the  trial;  that  iSj 
upon  the  true  construction  of  the  act,  before  his  arraignment,(2)  for  then  is  the 
time  to  take  any  exceptions  thereto  by  way  of  plea  or  demurrer ;  thirdly,  that 
he  shall  also  have  a  copy  of  the  panel  of  iurors  two  days  before  his  trial;  and, 
lastly,  that  he  shall  have  the  same  compulsive  process  to  bring  in  his  witnesses 
for  him  as  was  usual  to  compel  their  appearance  against  him.  And,  by  statute 
7  Anne,  c.  21,  (which  did  not  take  place  till  after  the  decease  of  the  late  pro- 
tender,)  all  persons  indicted  for  high  treason  or  misprision  ^thereof  shall  r  ^to^o 
have  not  only  a  copy  of  the  indictment,  but  a  list  of  all  the  witnesses  to  ^ 
be  produced,  and  of  the  jurors  impanelled,  with  their  professions  and  places  of 
abode,  delivered  to  him  ten  days  before  the  trial,  and  in  the  presence  of  tw\> 
witnesses,  the  better  to  prepare  him  to  make  his  challenges  and  defence.  Bat 
this  last  act,  so  far  as  it  affected  indictments  for  the  inferior  species  of  high 
treason,  respecting  the  coin  and  the  royal  seals,  is  repealed  by  the  statute  6  Geo. 
III.  c.  53,  else  it  had  been  impossible  to  have  tried  those  offences  in  the  samo 
circuit  in  which  they  are  indicted :  for  ten  clear  days  between  the  finding  and 
the  trial  of  the  indictment  will  exceed  the  time  usually  allotted  for  any  session 
of  oyer  and  termneT,{mf  And  no  person  indicted  for  felony  is,  or  (as  the  la\% 
stands)  ever  can  be,  entitled  to  such  copies  before  the  time  of  his  trial.(n) 

(A)  Post  229.   Append.!.  (•)  Post  250. 

(I)  Ibid.  280.  (»)  2  Hawk.  F.  C.  410. 

^Now,  by  the  60  Geo.  III.  and  1  Geo.  IV.  c.  4,  s.  3,  if  the  defendant  has  been  com- 
mitted to  custody,  or  held  to  bail  for  a  misdemeanour,  twenty  days  before  the  session  of 
the  peace,  session  of  oyer  and  terminer,  great  session,  or  session  of  gaol-delivery  at 
which  the  indictment  was  found,  the  defendant  shall  plead  and  the  trial  shall  take 
place  at  such  session,  unless  a  writ  of  eertkrari  be  awaraed.  And,  by  sect.  5,  where  a 
defendant  indicted  for  a  misdemeanour  at  any  session  of  the  peace,  session  of  oyer  and 
terminer,  great  session,  or  session  of  gaol-delivery,  not  having  been  committed  to  custody, 
or  held  to  bail  to  appear  to  answer  for  such  offence,  twenty  days  before  the  session  at 
which  the  indictment  was  found,  but  who  shall  have  been  committed  to  custody,  or  held 
to  ball  to  appear  to  answer  for  such  offence,  at  some  subsequent  session,  or  shall  have 
received  notice  of  such  indictment  having  been  found,  twenty  days  before  such  subse- 
quent session,  he  shall  plead  at  such  subsequent  session,  ana  triaJ  shall  take  place  at 
such  session,  unless  a  certiorari  be  awarded  before  the  jury  be  sworn  for  such  trial.  But, 
on  sufficient  cause  shown,  the  court  may  allow  further  time  for  trial.  Id.  s.  7.  In  cases 
of  indictments  for  obtaining  goods,  ka,  by  false  pretences,  and  sending  threatening 
letters  with  intent  to  extort  money,  &c.,  and  other  misdemeanours  punishable  under  the 
30  3eo.  III.  c.  24,  it  is  enacted  by  that  act  (sect.  17)  that  every  such  offender,  bound  over 
to  the  general  quarter-sessions  of  the  peace,  or  sessions  of  oyer  and  terminer  and  gaol- 
delivery  of  the  county  where  the  offence  was  committed,  shall  be  tried  at  such  general 
quarter^essions  of  the  peace,  or  sessions  of  oyer  and  terminer  and  gaol-delivery,  which 
Bnall  be  held  next  after  his  apprehension,  unless  the  court  shall  think  fit  to  put  off  the 
trial,  on  just  cause  made  out  to  them.  So  also,  by  the  39  A;  40  Geo.  III.  c.  87,  s.  22, 
)>ersons  indicted  for  a  misdemeanour  in  receiving  stolen  goods,  under  the  2  Geo.  III.  c. 
28,  are  to  be  tried  immediately,  without  being  allowed  the  delay  of  a  traverse.  2  East, 
P.  C.  754.  As  to  traverses  in  general,  in  criminal  proceedings,  see  1  Chitt.  C.  L  48G.— 
Ohittv. 

"  By  39  &  40  Geo.  III.  c.  93,  in  all  cases  of  high  treason  in  conpassing  or  imagining 
the  de^th  of  the  king,  and  of  misprision  of  such  treason,  where  the  o  /ert  2if*X  alleged  ijft 
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When  the  trial  is  called  on,  the  jurors  are  to  be  sworn,  as  they  appear^  to  the 
number  of  twelve,  unless  they  are  challenged  by  the  party.* 

Challenges  may  here  be  made,  either  on  the  part  of  the  king,  or  on  that  of 
the  prisoner,  and  either  to  the  whole  array,  or  to  the  separate  polls,  for  the 
very  same  reasons  that  they  may  be  made  in  civil  causes. (o)  For  it  is  here  at 
least  as  necessary,  as  there,  that  the  sheriff  or  returning  officer  be  totally  indif- 
ferent ;  that  where  an  alien  is  indicted  the  jury  should  be  de  niedietate,  or  half 
foi  eigners,  if  so  many  are  found  in  the  place,^  (which  does  not  indeed  hold  in 
treasons,(2>)  aliens  being  very  improper  judges  of  the  breach  of  allegiance  ;*  nor 

(•)  See  book  UL  iMge  860.  (p)  2  Hawk.  P.  a  420.   2HaLP.C.87L 

the  indictment  is  the  assassination  of  the  king  or  a  direct  attempt  against  his  life  or 
person,  the  party  accused  shall  be  indicted  and  tried  in  the  same  manner  and  upon  the 
like  evidence  as  if  charged  with  murder.  But  the  judgment  and  execution  shall  remain 
the  some  as  in  other  cases  of  high  treason.  And,  by  6  Geo.  IV.  c.  50,  s.  21,  when  any 
person  is  indicted  for  high  treason  or  misprision  of  treason,  in  any  court  except  King's 
bench,  a  list  of  the  petit  jury,  with  their  names,  professions,  and  places  of  abode,  shall 
be  given  at  the  same  time  that  the  copy  of  the  jndictment  is  delivered  to  the  party 
indicted,  which  shall  be  ten  days  before  arraignment,  and  in  the  presence  of  two  or  more 
credible  witnesses  ;  and  when  any  person  is  so  indicted  in  King's  Bench,  a  copy  of  the 
indictment  shall  be  delivered  as  before  mentioned ;  but  the  list  of  the  petit  jury,  made 
out  as  before  mentioned,  may  be  delivered  to  the  party  indicted,  after  arraignment,  so 
that  it  be  ten  days  before  trial.  Proviso,  not  to  extend  to  interfere  with  the  provisioDfl 
of  39  &  40  Geo.  IV.  c.  93,  nor  to  cases  of  treason  relating  to  the  coin. 

Where  the  jury-panel  is  incorrect,  a  motion  may  be  made  on  the  part  of  the  crown,  in 
the  court  of  gaol-delivery,  for  leave  to  the  sherifi*  to  amend  the  paneL  I  East,  P.  C.  113. 
— Chittv. 

*  £y  6  Geo.  IV.  c.  50,  s.  27,  if  any  man  shall  be  returned  as  a  juror  for  the  trial  of  any 
issue  in  any  of  the  courts  in  the  act  mentioned  who  shall  not  be  qualified  according  to 
the  act,  the  want  of  such  qualification  shall  be  good  cause  of  challenge,  and  he  shall  be 
discharged  upon  such  challenge,  if  the  court  shidl  be  satisfied  of  the  fact ;  and  if  any  man 
returned  as  a  juror  for  the  trial  of  any  such  issue  shall  be  qualified  in  oth^  respNects 
according  to  the  act,  the  want  of  freehold  shall  not  on  such  trial,  in  any  case,  civil  or 
criminal,  be  accepted  as  good  cause  of  challenge,  either  by  the  crown  or  the  pu'ty,  nor 
as  cause  for  discharging  the  man  so  returned  upon  his  own  application.  Proviso,  not  to 
extend  to  any  special  juror. 

By  sect.  28,  no  challenge  shall  be  taken  to  any  panel  of  jurors  for  want  of  a  knight 
being  returned  in  such  panel,  nor  any  array  quashed  by  reason  of  any  such  challenge. 

By  sect.  29,  in  all  inquests  to  be  taken  before  any  of  the  courts  in  the  act  mentioned 
wherein  the  king  is  a  party,  howsoever  it  be,  notwithstanding  it  be  alleged  by  them  that 
sue  for  the  king  that  the  jurora  of  those  inquests,  or  some  of  them,  be  not  indifierent  for 
the  king ;  yet  such  inquests  shall  not  remain  untaken  for  that  cause ;  but  if  they  that 
biie  for  the  king  will  challehge  any  of  those  jurors,  they  shall  assign  of  their  challenge 
a  cause  certain,  and  the  truth  of  the  same  challenge  shall  be  inquired  of  according  to 
the  custom  of  the  court ;  and  it  shall  be  proceeded  to  the  taking  of  the  same  inquisition, 
as  it  shall  be  found,  if  the  challenges  be  true  or  not,  after  the  discretion  of  the  court; 
and  no  person  arraigned  for  murder  or  felony  shall  be  admitted  to  any  peremptory  cha]« 
lenge  aoove  the  number  of  twenty. 

And,  by  7  &  8  Geo.  IV.  c.  28,  s.  3,  if  any  person  indicted  for  any  treason,  felony,  or 
piracy  shall  challenge  peremptorily  a  greater  number  of  the  men  returned  to  be  of  the 
juiy  than  such  peraon  is  entitled  by  law  so  to  challense  in  any  of  the  said  cases,  every 
peremptory  challenee  beyond  the  number  allowed  by  law  in  any  of  the  said  cases  shall 
oe  entirely  void,  and  the  trial  of  such  person  shall  proceed  as  if  no  such  challenge  had 
bt^en  made. — Chitty. 

^  The  6  Geo.  IV.  c.  50,  s.  47  provides  that  nothing  in  that  act  contained  shall  extend 
01  be  construed  to  extend  to  deprive  any  alien  indicted  or  impeached  of  any  felony 
01  misdemeanour  of  the  right  of  being  tried  by  a  jury  de  medietate  lingua,  but  that,  on  the 
prayer  of  every  alien  so  indicted  or  impeached,  the  sheriff,  or  other  proper  minister, 
shall,  by  command  of  the  court,  return  for  one-half  of  the  jury  a  competent  number  of 
aliens,  if  so  many  there  be  in  the  town  or  place  where  the  trial  is  had,  and  if  not,  tLen 
so  many  aliens  as  shall  be  found  in  the  same  town  or  place,  if  any ;  and  that  no  such 
ftlien  juror  ishall  be  liable  to  be  challenged  for  want  of  freehold  or  of  any  other  qualifi 
cation  required  by  the  act,  but  every  such  alien  may  be  challenged  for  any  other  caure^ 
>n  like  manner  as  if  he  were  qualified  by  the  act. — Chittt. 

*  The  privilege  is  taken  away  from  persons  indicted  of  high  treason  by  the  ]  &  2  Ph 
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^et  in  the  case  of  Egyptians'  under  the  statute  22  Hen.  YIII.  c.  10 ;)  that  on 
every  panel  there  should  be  a  competent  number  of  hundredors  ;^  and  thiit  the 
particular  jurors  should  be  omni  exceptione  majores, — not  liable  to  objection  either 
propter  honoris  respectum^  propter  defectum,  propter  affectvm,  or  propter  delictum, 
^Challenges  upon  any  of  the  foregoing  accounts  are  styled  challenges  for  r^eoRo 
cause,  which  may  be  without  stint  in  both  criminal  and  civil  trials.  But  ^ 
in  criminal  cases^  or  at  least  in  capital  ones,  there  is,  infavorem  vitce,  allowed  to 
the  prisoner  an  arbitrary  and  capricious  species  of  challenge  to  a  certain  number 
of  jurors,  without  showing  any  cause  at  all,  which  is  called  a  peremptory  chal- 
lenge ;  a  provision  full  of  that  tenderness  and  humanity  to  prisoners  for  which 
our  English  laws  are  justly  famous."  This  is  grounded  on  two  reasons.  1.  As 
every  one  must  be  sensible  what  sudden  impressions  and  unaccountable  preju- 
dices we  are  apt  to  conceive  upon  the  bare  looks  and  gestures  of  another,  and 
how  necessary  it  is  that  a  prisoner  (when  put  to  defend  his  life)  should  have  a 
^ood  opinion  of  his  jury,  the  want  of  whicn  might  totally  disconcert  him,  the 
law  wills  not  that  he  should  be  tried  by  any  one  man  against  whom  he  has  con- 
ceived a  prejudice,  even  without  being  able  to  assign  a  reason  fbr  such  his  dis- 
like. 2.  Because,  upon  challenges  for  cause  shown,  if  the  reasons  assigned 
prove  insufficient  to  set  aside  the  juror,  perhaps  the  bare  questioning  his  indi^ 
ference  may  sometimes  provoke  a  resentment,  to  prevent  all  ill  consequences 
from  which  the  prisoner  is  still  at  liberty,  if  he  pleases,  peremptorily  to  set  him 
aside. 

This  privilege  of  peremptory  challenges,  though  granted  to  the  pnsoner,  is 
denied  to  the  King  by  the  statute  83  Edw.  I.  st.  4,  which  enacts  that  the  kin^ 
shall  challenge  no  jurors  without  assigning  a  cause  certain,  to  be  tried  and 
approved  by  the  court.  However,  it  is  held  that  the  king  need  not  assign  his 
cause  of  challenge  till  all  the  panel  is  gone  through,  and  unless  there  cannot  be 
a  fUU  jury  without  the  person  so  challenged ;  and  then,  and  not  sooner,  the 
king's  counsel  must  show  the  cause,  otherwise  the  juror  shall  be  sworn.(g)" 

The  peremptory  challenges  of  the  prisoner  must,  however,  have  some  reason- 
able boundary;  otherwise  he  might  never  *be  tried.  This  reasonable  r#qK4 
lioundary  is  settled  by  the  common  law  to  be  the  number  of  thirty-five ;  ^ 
that  is,  one  under  the  number  of  three  full  juries.  For  the  law  judges  that 
five-and-thirty  are  fully  sufficient  to  allow  the  most  timorous  man  to  challenge 
through  mere  caprice;  and  that  he  who  peremptorily  challenges  a  greater 
number,  or  three  full  juries,  has  no  intention  to  be  tried  at  all.  And  therefore 
it  dealt  with  one  who  peremptorily  challenges  above  thirty-five,  and  will  not 
retract  his  challenge,  as  with  one  who  stands  mute  or  refuses  his  trial,  by  sen- 
tencing him  to  the  peine  forte  et  dure  in  felony,  and  by  attainting  him  in 
treiison.(r)  And  so  the  law  stands  at  this  day  with  regard  to  treason  of  any 
kind. 

(f)  2  Hawk.  p.  C.  418.   2Hid.  P.a2n.  («)  2  HaL  P.  0. 268. 

and  M.  o.  10,  which  directs  that  all  trials  for  that  offence  shall  take  place  as  at  common 
la^. — Chitty. 

*  The  28  Edw.  III.  o.  13,  on  which  this  right  of  aliens  was  founded,  was  repealed,  as  to 

Egyptians,  by  the  1  &  2  Ph.  and  M.  c.  4,  s.  3  and  the  5  Eliz.  o.  20,  which  enacted  that  they 

should  be  tried  by  the  inhabitants  of  the  county  where  they  were  arrested,  and  not  per 

'  medietatem,  lingua;  but  that  provision  was  repealed  by  the  23  Geo.  III.  c.  51 ;  and  Egyptians 

are  now  dealt  with  under  the  vagrant  acts  as  rogues  and  vagabonds. — Chittt. 

^*The  right  to  challenge  for  want  of  hundredors  is  now  taken  away,  by  the  6  Geo.  lY, 
c.  50,  s.  13. — Chittt. 

^*  A  peremptory  challenge  is  not  allowed  in  the  trial  of  collateral  issues,  (Fost.  42,} 
nor  in  an>  trial  for  a  misdemeanour.  2  Harg.  St.  Tr.  808,  and  4  Harg.  St.  Tr.  I.— 
Christian. 

^^And  the  practice  is  the  same  both  in  trials  for  misdemeanours  and  for  ctipital 
ffences.  3  Harg.  St.  Tr.  519.  Where  there  is  a  challenge  for  cause,  two  persons  in 
court  not  of  the  jury  are  sworn  to  try  whether  the  juryman  challenged  will  try  the 
prisoner  indifferently.  Evidence  is  then  produced  to  sup[>ort  the  challenge,  and,  acoord- 
mg  to  the  verdict  oi  the  two  tryers,  the  juryman  is  admitted  or  rejected.  A  juryman 
was  thus  set  aside  in  O'Coigley's  trial  for  treason,  because,  upon  looking  at  the  priwners, 
ho  had  uttered  the  words  **  damned  rascals."    See  O'Coigley's  Trial. — Christian. 
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But  bj  siatute  22  Hen  YIIL  c.  14,  (which,  with  regard  to  felonies,  Btanda 
unrepealed  by  statute  1  &  2  Ph.  and  li.  c.  10,)  by  this  statute,  I  say,  no  person 
arraigned  for  felony  can  be  admitted  to  make  any  more  than  twenty  peremptory 
challenges.  But  how  if  the  prisoner  will  peremptorily  challenge  twenty-one? 
what  shall  be  done  f  The  oli  opinion  was,  that  judgment  of  peine  forte  et  dure 
should  be  given,  as  where  he  challenged  thirty-six  at  the  common  law  ;(s)  but 
the  better  opinion  seems  to  he(t)  that  such  chaUenge  shaU  only  be  disregxunded 
and  overruled.  Because,  first,  the  common  law  doth  not  inflict  the  judgment 
of  penance  for  challenging  twenty-one,  neither  doth  the  statute  inflict  it ;  and 
so  heavy  a  judgment  (or  that  of  conviction,  which  succeeds  it)  shall  not  be  im- 
posed by  implication.  Secondly,  the  words  of  the  statute  are,  ^  that  he  be  n^t 
admitted  to  cnallenge  more  than  twenty ;"  the  evident  construction  of  which  is, 
l^at  any  further  challenge  shall  be  disallowed  or  prevented;  and  therefore,  being 
null  from  the  beginning,  and  never  in  fact  a  challenge,  it  can  subject  the  prisoner 
to  no  punishment;  but  the  juror  shall  be  re^larly  sworn." 

If,  oy  reason  of  challenges  or  the  default  of  the  jurors,  a  sufllcient  number 
*S551  ^^^^^^  ^^  ^^  ^^  ^^  original  panel,  a  tales  *may  be  awarded  as  in  civil 
-'  causes,(v)  till  the  number  of  twelve  is  sworn,  ^  well  and  truly  to  try,  and 
true  deliverance  make,  between  our  sovereign  lord  the  king  and  the  prisoner 
whom  they  have  in  charge;  and  a  true  verdict  to  give  according  to  their  evi- 
dence." 

When  the  jurr  is  sworn,  if  it  be  a  cause  of  any  consequence,  the  indictment 
is  usually  opened,  and  the  evidence  marshalled,  examined,  and  enforced,  by  the 
counsel  for  the  crown  or  prosecution.  But  it  is  a  settled  rule  at  common  law 
that  no  counsel  shall  be  allowed  a  prisoner  upon  his  trial,  upon  the  genejral  issue 
in  any  capital  crime,  unless  some  point  of  law  shall  arise  proper  to  be  debated.(tf7) 
A  rule  which  (however  it  may  be  palliated  under  cover  of  that  noble  declaration 
of  the  law,  when  rightly  understood,  that  the  judge  shall  be  counsel  for  the 
prisoner;  that  is,  shall  see  that  the  proceedings  against  him  are  legal  and  strictly 
regular)(a:)  seems  to  be  not  at  all  of  a  piece  with  the  rest  of  the  humane  treat- 
ment of  prisoners  by  the  English  law.  For  upon  what  face  of  reason  can  that 
assistance  be  denied  to  save  the  life  of  a  man  which  yet  is  allowed  him  in  prose- 
cutions for  every  petty  trespass  ?  Nor  indeed  is  it,  strictly  speaking,  a  part  of 
our  antient  law;  for  the  )iirror,(^)  having  observed  the  necessity  of  counsel  in 
civil  suits,  ^*  who  know  how  to  forward  and  defend  the  cause,  by  the  rules  of  law 
and  customs  of  the  realm,"  immediately  afterwards  subjoins,  ''and  more  neces- 
sary are  they  for  defence  upon  indictments  and  appeals  of  felony  than  upon  other 
venial  causes.'X^)^*  And  the  judges  themselves  are  so  sensible  of  this  defect  that 

(•)  2  Hawk.  p.  C.  414  of  the  code  whleb  ia  nMiftUy  •ttrfl>iitad  to  that  prince.   "Ih 

M  8  Inst.  227.    2  Hal.  P.  0.  270.  cauns  crimi$ud%lm*  tei  eapUaiibui  luaio  qwmrat  amtHium: 

(•)  See  book  ili.  page  304.    Bat  in  mere  commiMloiii  ef     quin  implaeiUUut  tIaUm  pemegti,  tine  omni  petitume 


gaoMeliTery  no  tak$  can  be  awarded,  thongk  tbeoonit  may  silii.    ht  aliU  omnibui  poteal  H  dAet  vH  connlio,"    Jtat 

ore  tentu  order  a  new  panel  to  be  retained  tnttanter.  4  Inet.  this  eontUiuii^  I  coooeive,  algnifiee  only  an  impttrlanot,  and 

€8.  4  8t  Tr.  728.   CookePt  case.  the  peUtio  eontOti  ia  craving  leave  to  mpoH,  (eee  book  iJi. 

(•)2  Hawk.  P.  C.  400.  page  2980  which  it  not  allowable  In  aoy  criminal  prooa- 

(•)  Sir  Kdward  Coke  (8  Inrt.  U7)  gives  another  additfcmal  ontioB.    This  will  be  manlAat  by  comparing  this  hiw  wttk 

reason  for  this  reftual, — **  becaose  the  eridenoe  to  convict  a  a  contemporary  passage  in  the  qrana  emtgtumier  of  Nor- 

nrisoner  shoold  be  so  manifest  as  it  could  not  be  contra-  mandy,  (ch.  85,)  which  qieaks  of  Impariances  in  personal 

dieted  ;**  which  lord  Nottingham  (when  high  steward)  de-  actions.    "  Apru  ce,  ett  tenu  U  qnerdle  a  rttpondrt;  et  cwra 


glared  (3  St  Tr.  720)  waa  the  only  good  reason  that  could  cangie  de  soy  ooneeOiert  t'H  ledemande;  et  4/uand  U  sera  < 

be  giTen  for  it.  eeille^  UpaU  nyer  le  /aid  dtmt  tB  «d  accute."    Or,  as  a 

(»)  C.  8,  2 1.  stands  in  the  Uthi  text,  (edit  IMS,}  **  QMerOatus  aukm 

(•)  Vather  Parsons  the  Jesuit,  and  after  him  bishop  BIlys,  ptutea  tenetur  retpondere;  et  habtbit  UoenUam  eoMCMloMK,  s4 

(of  £ngU8h  Liberty,  iL  66,)  haye  imagined  that  the  benefit  requirat;  habito  autem  eeeuHiOf  dtbet  fuebmm  negart  ^pis 

of  counsel  to  plead  for  them  was  first  denied  to  prisoners  \rf  accuaaUu  eit" 

a  law  of  Hen.  I.,  meaning,  I  presume,  chapters  47  and  48 

^  Now  the  statute  7  &  8  Geo.  IV.  o.  28,  b.  3  has  put  an  end  to  all  doubt  on  the  point, 
by  enacting  that  every  peremptory  oballenge  beyond  the  number  allowed  by  law  shall 
be  entirely  void,  and  the  trial  of  the  offender  shall  proceed  as  if  no  such  challenge  had 
been  made. — Stewart. 

'^  The  prisoner  is  not  allowed  counsel  to  plead  his  cause  before  the  jury  in  any  felony, 
whether  it  is  capital,  or  within  the  benefit  of  clergy ;  nor  in  a  case  of  petty  larceny.  But 
in  misdemeanours  the  prisoner  or  defendant  is  allowed  counsel  as  in  civil  actions .  but 
even  here  the  defendant  cannot  have  the  assistance  of  counsel  to  examine  the  witn  Msei 
and  reserve  to  himself  the  right  of  addressing  the  jury.    1  By.  k  M.  C.  0. 166.    3  Ounp. 
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they  nevor  scruple  to  allow  a  prisoner  counsel  to  Instruct  him  what  questions  to 
ask,  or  even  to^ask  questions  for  him,  with  respect  to  matters  of  &ct;  r^oria 
for  as  to  matters  of  law  arising  on  the  trial,  they  are  entitled  to  the  assist-  ^  ^ 
ance  of  counsel.  But,  lest  this  indulgence  should  he  intercepted  hy  superior  in* 
fluence  in  the  case  of  state-criminals,  the  legislature  has  directed,  by  statute  7 
W.  III.  c.  8,  that  persons  indicted  for  such  high  treason  as  works  a  corruption  of 
the  blood,  or  misprision  thereof,  (except  treason  in  counterfeiting  the  king's  coin 
or  seals,)  may  make  their  full  defence  by  counsel,  not '  exceeding  two,  to  be 
named  by  the  prisoner  and  assigned  by  the  court  or  Judge:  and  the  same  indul* 

fence,  by  statute  20  Geo.  II.  c.  80,  is  extended  to  parliamentary  impeachments  iot 
igh  treason  which  were  excepted  in  the  former  act.^ 

The  maxim  that  the  judge  is  counsel  for  the  prisoner  signified  nothing  more  than  that 
the  judge  shall  take  care  that  the  prisoner  does  not  suffer  from  the  want  of  counsel.  The 
judge  is  counsel  only  for  public  justice,  and  to  promote  that  object  alone  all  his  inquiries 
and  attention  ought  to  be  directed.  Upon  a  trial  for  the  murder  of  a  male  child,  the 
counsel  for  the  prosecution  concluded  his  case  without  asking  the  sex  of  the  child ;  and 
the  judge  would  not  permit  him  afterwards  to  call  a  witness  to  prove  it,  but,  in  cons^ 
quence  of  the  omission,  he  directed  the  jury  to  acquit  the  prisoner.  But,  to  the  honour 
of  that  judge,  it  ought  to  be  stated  that  he  declared  afterwards  in  private  his  regret  for 
bis  conduct.  This  case  is  well  remembered ;  but  it  ought  never  to  be  cited  but  with 
reprobation. — Christian. 

^  And  see  further,  as  to  the  allowance  and  assigning  of  counsel,  1  Chitt.  C.  L.  2d  ed.  407 
to  411. — Chittv. 

Upon  the  trial  of  issues  which  do  not  turn  upon  the  question  of  guilty  or  not  guilty, 
but  upon  collateral  facts,  prisoners  under  a  capital  charge,  whether  for  treason  or  felony, 
always  were  entitled  to  the  full  assistance  of  counsel,  rest.  232,  242. 
*  It  is  very  extraordinary  that  the  law  of  England  should  have  denied  the  assistance  of 
counsel  when  it  is  wanted  most, — ^viz.,  to  defend  the  life,  the  honour,  and  all  the  property 
of  an  individual.  It  is  the  extension  of  that  maxim  of  natural  equity,  that  every  one 
shall  be  heard  in  his  own  cause,  that  warrants  the  admission  of  hired  advocates  in  courts 
of  justice ;  for  there  is  much  greater  inequality  in  the  powers  of  explanation  and  per- 
suasion in  the  natural  state  of  the  human  mind  than  when  it  is  improved  by  education 
and  experienpe.  Among  professional  men  of  established  character,  the  difference  in 
their  skill  and  management  is  generally  so  inconsiderable  that  the  decisicm  of  the  cause 
depends  only  upon  the  superiority  of  the  justice  in  the  respective  cases  of  the  litigating 
parties.  Hence  the  practice  of  an  advocate  is  absolutely  necessary  to  the  administration 
of  substantial  justice.  An  honourable  barrister  will  never  misstate  either  law  or  facts 
within  his  own  knowledge ;  but  he  is  justified  in  urging  any  argument,  whatever  may  be 
his  own  opinion  of  the  solidity  or  ju^tnes6  of  it,  which  he  may  think  will  promote  the 
interests  of  his  client ;  for  reasoning  in  courts  of  justice  and  in  the  ordinary  afiairs  of 
life  seldom  admits  of  geometrical  demonstration ;  but  it  happens  not  unfrequently  that 
the  same  argument  which  appears  sophistry  to  one  is  sound  Logic  in  the  mind  of  another; 
and  every  day's  experience  proves  that  the  opinions  of  a  judge  and  an  advocate  are  often 
diametrically  opposite.  Many  circumstances  may  occur  which  will  justify  or  compel  an 
individual  member  of  the  profession  to  refuse  the  defence  of  a  particular  client ;  but  a 
cause  can  hardly  be  conceived  which  ought  to  be  rejected  by  all  the  bar ;  for  such  a  con- 
duct in  the  profession  would  excite  so  strong  a  prejudice  against  the  party  as  to  render 
him  in  a  great  degree  condemned  before  his  trial.  Let  the  circumstances  against  a 
prisoner  be  ever  so  atrocious,  it  is  still  the  duty  of  the  advocate  to  see  that  his  client  is 
convicted  according  to  those  rules  and  forms  which  the  wisdom  of  the  legislature  has 
established  as  the  best  protection  of  the  liberty  and  the  security  of  the  subject.  But  the 
conduct  of  counsel  in  the  prosecution  of  criminals  ought  to  be  very  difierent  from  that 
which  is  required  from  them  in  civil  actions  or  when  they  are  enga^|;ed  on  the  side  of  a 
prisoner :  in  the  latter  cases  they  are  the  iMivocates  of  their  client  only,  and  speak  but 
oy  his  instruction  and  permission  ;  in  the  former  they  are  the  advocates  of  pubhc  justice, 
or,  to  speak  more  professionally,  they  are  the  advocates  of  the  king,  who  in  all  criminal 
prosecutions  is  the  representative  of  the  people:  and  both  the  king  and  the  country 
must  be  better  satisfied  with  the  acquittal  of  the  innocent  than  with  the  conviction  of 
the  guilty.  Hence  in  all  criminal  prosecutions,  especially  where  the  prisoner  can  have 
no  counsel  to  plead  for  him,  a  barrister  is  as  much  bound  to  disclose  all  those  circum- 
stances to  the  jury,  and  to  reason  upon  them  as  fuUy,  which  are  favourable  to  the 
orisoner,  as  those  which  are  likely  to  support  the  prosecution. 

When  this  note  was  written,  the  editor  was  not  aware  that  the  general  observations 
contained  in  it  were  sanctioned  by  so  great  authorities  as  Cicero  and  Pause tiua. 
Cicero  makes  the  distinction  that  it  is  the  duty  of  the  judge  to  pursue  the  truth, 
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Tho  doctrine  of  evidence  apon  pleas  of  the  crown  is  in  most  respects  the  same 
BB  that  upon  civil  actions.  There  are,  however,  a  few  leading  points  wherein,  by 
several  statutes  and  resolutions,  a  difference  is  made  between  civil  and  criminal 
evidence. 

First,  in  all  cases  of  high  treason,  petit  treason,  and  misprision  of  treason,  by 
statutes  1  Edw.  YI.  c.  12,  and  5  &  6  Edw.  YI.  c.  11,  two  lawful  witnesses  are  re- 
quired to  convict  a  prisoner;  unless  he  shall  willingly  and  without  violence  con- 
fess the  same.  By  statute  1  &  2  Ph.  and  M.  c.  10,  a  further  exception  is  made 
to  treasons  in  counterfeiting  the  kind's  seals  or  signatures,  and  treasons  con- 
ceiving coin  current  within  this  realm:  and  more  particularly,  by  o.  11,  the 
offences  of  importing  counterfeit  foreign  money  current  in  this  kingdom,  and 
impairing,  counterfeiting,  or  forging  any  current  coin.     The  statutes  8  &  9  W. 

*3571  '  ^'  ^^'  ^^^  ^^      *^^  ^^^'        ^'  ^^'  ^^  their  subsequent  extensions 

^  of  this  species  of  treason,  do  also  provide  that  the  offenders  may  be  in- 
dicted, arraigned,  tried,  convicted,  and  attainted  by  the  like  evidence  and  in 
such  manner  and  form  as  may  be  had  and  used  against  offenders  for  counter- 
feiting the  king's  money.  But,  by  statute  7  W.  ill.  c.  3,  in  prosecutions  for 
those  treasons  to  which  that  act  extends,  the  same  rule  (of  requiring  tioo  wit- 
nesses) is  a^ain  enforced ;  with  this  addition,  that  the  confession  of  the  prisoner, 
which  shall  countervail  the  necessity  of  such  proof,  must  be  in  open  court.  In 
the  construction  of  which  act,  it  hath  been  holden(a)  that  a  confession  of  the 
prisoner  taken  out  of  court,  before  a  ma^strate  or  person  having  competent 
authority  to  take  it,  and  proved  by  two  witnesses,  is  sufficient  to  convict  him  of 
treason.  But  hasty,  unguarded  confessions,  made  to  persons  having  no  such 
authority,  ought  not  to  be  admitted  as  evidence  under  this  statute.  And  in- 
deed, even  in  cases  of  felony  at  the  common  law,  they  are  the  weakest  and  most 
suspicious  of  all  testimony ;  ever  liable  to  be  obtained  by  artifice,  false  hopes, 

S remises  of  favour,  or  menaces;  seldom  remembered  accurately,  or  reported  with 
ue  precision ;  and  incapable  in  their  nature  of  being  disproved  by  other  nega- 
tive evidence."  Bv  the  same  statute,  7  W.  III.,  it  is  declared  that  both  wit- 
nesses must  be  to  the  same  overt  act  of  treason,  or  one  to  one  over|i  act  and  the 
other  to  another  overt  act,  of  the  same  species  of  treason,(&)  and  not  of  distinct 
heads  or  kinds;  and  no  evidence  shall  be  admitted  to  prove  any  overt  act  not 

(•)Fost.  840-344.  (»)  See  St.  Tr.  iL  144.    f  otter,  286. 

but  it  is  permitted  to  an  advocate  to  urge  what,  has  only  the  8emblan9e  of  it.  He 
says  he  would  not  have  ventured  himself  to  have  advanced  this  (especially  when 
he  was  writing  upon  philosophy)  if  it  had  not  also  been  the  opinion  of  the  gravest 
of  the  stoics,  Fansstius.  "Judicis  est  semper  in  causis  ventm  seqtd;  pcUroni  nonntmquam  v«n- 
timHe,  etiam  si  minus  sU  venm  defenders:  quad  scribere  (prautertim  cum  de  philosophid  scriberem) 
non  auderem,  nisi  idem  placeret  gravissimo  sioieorum  PanaHo,'*  Ge,  de  Off.  Ub.  2,  c.  14.^- 
Christian. 

And  now  this  valuable  privilege  has  been  extended  to  all  persons  accused  of  felony, 
by  Stat.  6  &  7  W.  IV.  c.  114,  by  which  it  is  enacted  that  all  persons  tried  for  felonies  shell 
be  admitted,  after  the  close  of  the  case  for  the  prosecution,  to  make  full  answer  and 
defence  thereto,  bv  counsel  learned  in  the  law,  or  by  attorneys  in  courts  where  attorneys 
practise  as  counsel.-— Stsw art. 

^*  It  seems  to  be  now  clearly  established  that  a  free  and  voluntary  confession  by  a 
person  accused  of  an  offence,  whether  made  before  his  apprehension  or  after,  whether 
on  a  judicial  examination  or  after  commitment,  whether  reduced  into  writing  or  not, — 
in  short,  that  any  voluntary  confession  made  by  a  prisoner  to  any  person,  at  any  time  or 
plAce, — is  strong  evidence  against  him,  and,  if  satisfactorily  proved,  sufficient  to  convict 
without  any  oorroboratins  circumstance.  But  the  confession  must  be  voluntary,  not 
obtained  by  improper  innuence,  nor  drawn  from  the  prisoner  by  means  of  a  threat  or 
promise;  for,  however  slight  the  promise  or  threat  may  have  been,  a  confession  so 
obtained  cannot  be  received  in  evidence,  on  account  of  the  uncertainty  and  douUt 
whether  it  was  not  made  rather  from  a  motive  of  fear  or  of  interest  than  from  a  sense  ci 
guilt.  Phil.  £v.  86.  The  prisoner's  statement  must  not  be  taken  upon  oath,  and,  if  be 
has  been  sworn,  it  cannot  be  received  in  evidence.  A  confession  \a  evidence  only 
against  the  person  confessing, — ^not  against  others,  although  they  are  proved  to  be  hit 
accomplices.  See  Phil.  £v.  c.  5,  s.  5,  and  the  authorities  there  collected  on  this  subject 
— Ohitty. 
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expressly  laid  in  the  indictments^  And  therefore,  in  Sir  John  Fenwick's  case, 
in  King  William's  time,  where  there  was  but  one  witness,  an  act  of  parliamont((;) 
was  made  on  purpose  to  attaint  him  of  treason,  and  he  was  executed.((Z)  But 
in  almost  every  other  accusation  one  positive  wi^>.es8  is  sufficient.  Baron  Mon- 
tesquieu lays  it  down  for  a  rule(6)  tnat  those  laws  which  condemn  a  man  to 
death  in  any  case,  on  the  deposition  of  a  single  witness,  are  fatal  to  liberty;  and 
he  adds  this  reason,  that  the  witness  who  affirms,  and  the  accused  who  denieSi 
make  an  equal  balance :(/)  there  is  a  necessity  therefore  to  call  *in  a  t-^q^q 
third  man  to  incline  the  scale.  But  this  seems  to  be  carrying  matters  ^ 
too  far;  for  there  are  some  crimes  in  which  the  very  privacy  of  their  nature  ex- 
cludes the  possibility  of  having  more  than  one  witness:  must  these,  therefore, 
escape  unpunished?  Neither  indeed  is  the  bare  denial  of  the  person  accused 
equivalent  to  the  positive  oath  of  a  disinterested  witness.  In  cases  of  indict- 
ments for  perjury  this  doctrine  is  better  founded;  and  there  our  law  adopts  it: 
for  one  witness  is  not  allowed  to  convict  a  man  for  perjury;  because  t&en  there 
is  only  one  oath  against  aiiother.(^)  In  cases  of  treason  also  there  is  the  ac- 
cused's oath  of  allegiance  to  counterpoise  the  information  of  a  single  witness; 
and  that  may  perhaps  be  one  reason  why  the  law  requires  a  double  testimony 
to  convict  him ;  though  the  principal  reason  undoubtedly  is  to  secure  the  sub- 
ject from  being  sacrinced  to  fictitious  conspiracies,  which  have  been  the  engines 
of  profligate  and  crafty  politicians  in  all  ages. 

Secondly,  though  from  the  reversal  of  colonel  Sidney's  attainder  by  act  of  par- 
liament, in  1689,(A)  it  may  be  collected(i)  that  the  mere  similitude  of  hand- 
writing in  two  panel's  shown  to  a  jury,  without  other  concurrent  testimony,  is 
no  evidence  that  ooth  were  written  by  the  same  person;  yet  undoubtedly  the 
testimony  of  witnesses,  well  acquainted  with  the  party's  hand,  that  they  believe 
the  paper  in  question  to  have  been  written  by  him,  is  evidence  to  be  lofb  to  a 
jurv.(;)" 

Thirdly;  by  the  statute  21  Jac.  I.  c.  27,  a  mother  of  a  bastard  child,  concealing 
its  death,  must  prove  by  one  witness  that  the  child  was  bom  dead;  otherwise 
such  concealment  shall  oe  evidence  of  her  having  murdered  it.(/:)" 

Fourthly,  all  presumptive  evidence  of  felony  should  be  admitted  cautiously^ 
for  the  law  holds  that  it  is  better  that  ten  guilty  persons  escape  than  that  one 
innocent  suffer.  *And  Sir  Matthew  Hale  in  particular^  lays  down  two  r^togg 
rules  most  prudent  and  necessary  to  be  observed :  1.  Never  to  convict  a  ^ 
man  for  stealing  the  goods  of  a  person  unknown,  merely  because  he  will  give  no 
account  how  he  came  by  them,  unless  an  actual  felony  be  proved  of  such  goods; 
and,  2.  Never  to  convict  any  person  of  murder  or  manslaughter  till  at  least  the 
body  be  found  dead;  on  account  of  two  instances  he  mentions  where  perscms 
were  executed  for  the  murder  of  others  who  were  then  alive  but  missing. 

Lastly,  it  was  an  antient  and  commonly-received  practice(m)  (derived  from 
the  civil  law,  and  which  also  to  this  day  obtains  in  the  kiuj^om  of  France)(n) 
that  as  counsel  was  not  allowed  to  any  prisoner  accused  or  a  capital  crime,  so 
neither  should  he  be  suffered  to  exculpate  himself  by  the  testimony  of  any  wit- 
nesses. And  therefore  it  deserves  to  oe  remembered  to  the  honour  of  Mary  I.^ 
(whose  early  sentiments,  till  her  marriage  with  Philip  of  Spain,  seem  to  have 
been  humane  and  generou8,)(o)  that  when  she  appointed  Sir  Eichard  Morgan 
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•>  Stat,  8  W.  III.  o.  4. 
<•)  at,  Tr.  ▼.  40. 
«)  8p.  L.  b.  xll.  c.  8. 
'/}  BeccHr.  c.  18. 
(#)  10  Mod.  1»4. 
(»)  St  Tr.  Tiii.  472. 
(<)  2  Uitwk.  P.  C.  4S1. 
(^Lord  Preston*!  case,  Aj>.  1090. 


St  Tr.  It.  468.    Fran- 


eis't  OttM,  AJ>.  1716.    St  Tr.  tL  69.    Lnm't  cue,  AJ>.  17S1 
Ibid.  279.    H«iiMy't  cm^  aj».  1768.    4Biirr.  644. 

(*)  See  pace  198. 

(()  3  HalTp.  G.  290. 

(•)  St  Tr.  1.  poMtim. 

(«)  Domat  Pabl.  Law,  b.  IIL  i.  1.  Monteaq.  8p.  L.  b.  zziz. 

0.11. 

(•)  See  page  17. 


"  By  5  &  6  Vict.  c.  51,  where  the  overt  act  is  an  attempt  to  iigure  the  person  of  the 
sovereign,  a  conviction  may  be  had  on  the  same  evidence  as  if  the  prisoner  were  charged 
with  murder:  so  that  in  this  case  two  witnesses  are  not  required.— Stsw art. 

"  But  the  proof  of  handwriting  is  not  evidence  in  high  treason  unless  the  papers  are 
found  in  the  custody  of  the  prisoner.    1  Burr,  644. — Christian. 

^  Repealed,  by  43  Geo.  III.  c.  58,  which  is  also  repealed,  by  9  Geo.  lY.  c.  31. — Chittt. 
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obiof  justice  of  the  common  pleas  she  enjoined  him,  '^that  notwithstanding  the 
old  error,  which  did  not  admit  any  witness  to  speak,  or  any  other  matter  to  be 
heard,  in  favour  of  the  adversary,  her  majesty  being  party;  her  highness's  plea- 
sure was  that  whatsoever  could  be  brought  in  favour  of  the  subject  should  bo 
admitted  to  be  heard,  and,  moreover,  that  the  justices  should  not  persuade  them- 
selves to  sit  in  judgment  otherwise  for  her  highness  than  for  her  8ubject."(j>) 
Afterwards,  in  one  particular  instance,  (when  embezzling  the  queen's  military 
stores  was  made  felony  by  statute  81  Eliz.  c.  4,)  it  was  provided  that  any  person 
impeached  for  such  felon v  <' should  be  received  and  admitted  to  make  any  lawfiil 

!)roof  that  he  could,  bv  lawful  witness  or  otherwise,  for  his  discharge  and  Je- 
bnce;"  and  in  general  the  courts  grew  so  heartily  ashamed  of  a  doctrine  so 
*860 1    unreasonable  and  oppressive  that  a  practice  was  ^gradually  introduced 

^  of  examining  witnesses  for  the  prisoner,  but  not  upon  oath;(^)  the  con- 
sequence of  which  still  was,  that  the  jury  gave  less  credit  to  the  prisoner's  evi- 
dence than  to  that  produced  by  the  crown.  Sir  Edward  Coke(r)  protests  very 
strongly  against  this  tyrannical  practice;  declaring  that  he  never  read  in  any 
act  of  parliament,  book-case,  or  record,  that  in  crimmal  cases  the  party  accused 
should  not  have  witnesses  sworn  for  him,  and  therefore  there  was  not  so  much 
as  scintilla  juris  against  it.(^^  And  the  house  of  commons  were  so  sensible  of 
this  absurdity  that,  in  the  bill  for  abolishing  hostilities  between  England  and 
Scotland,(Y)  when  felonies  committed  by  Englishmen  in  Scotland  were  ordered 
to  be  tried  in  one  of  the  three  northern  counties,  they  insisted  on  a  clause,  and 
carried  it(«)  against  the  efforts  of  both  the  crown  and  the  house  of  lords,  against 
the  practice  of  the  courts  in  England,  and  the  express  law  of  Scotlaud,(u7)  '<  that 
In  all  such  trials,  for  the  better  discovery  of  the  truth,  and  the  better  information 
of  the  consciences  of  the  jury  and  justices,  there  shall  be  allowed  to  the  party 
aiTaigned  the  benefit  of  such  credible  witnesses  to  be  examined  upon  oath  as 
can  be  produced  for  his  clearing  and  justification."  At  length,  by  the  statute  7 
W.  III.  c.  3,  the  same  measure  of  justice  was  established  throughout  all  the 
realm  in  cases  of  treason  within  the  act :  and  it  was  afterwards  declared,  by 
statute  1  Anne,  s.  2,  c.  9,  that  in  all  cases  of  treason  and  felony  all  witnesses  for 
the  prisoner  should  be  examined  upon  oath,  in  like  manner  as  the  witnesses 
against  him. 

When  the  evidence  on  both  sides  is  closed,  and  indeed  when  any  evidence 
hath  been  given,  the  jury  cannot  be  discharged  (unless  in  cases  of  evident  ne- 
eessity)(a?)  till  they  have  given  in  their  verdict;*  but  are  to  consider  of  it,  and 
deliver  it  in,  with  the  same  forms  as  upon  civil  causes;  only  they  cannot,  in  a 
criminal  case  which  touches  life  or  member,  give  a  privy  verdict.(y)  But  the 
judges  may  adjourn  whUe  the  jury  are  withdrawn  to  confer,  and  return  to  re- 
ceive the  verdict  in  open  court.(^)  And  such  public  or  open  verdict  may  be 
♦3611    ®'*^®^  general,  guilty,  or  not  guilty;  *or  special,  setting  forth  all  the 

-'  circumstances  of  the  case  and  praying  tne  judgment  of  the  court, 
whether,  for  instance,  on  the  facts  stated,  it  be  murder,  manslaughter,  or  no 
•^me  at  all.  This  is  where  they  doubt  the  matter  of  law,  and  therefore  choosi 
j>  leave  it  to  the  determination  of  the  court;  though  they  have  an  unquestion- 
able right  of  determining  upon  all  the  circumstances  and  finding  a  general  ver- 
dict, if  they  think  proper  so  to  hazard  a  breach  of  their  oaths :  and  if  their 
verdict  be  notoriously  wrong,  they  may  be  punished  and  the  verdict  set  aside 
by  attaint  at  the  suit  of  the  king,  but  not  at  the  suit  of  the  prisoner.(a)  But 
the  practice  heretofore  in  use  of  fining,  imprisoning,  or  otherwise  punishing 

^  Hollingih.  Ilia.    8t.Tr.l.72.  (•)Coiii.  Joar.4  Jane,l(M>7. 

(ff)  2  Bnlftr.  U7.  Cro.Car.292.  (')  Co.  Utt.  227.  SlostUa  ltort.87.  Ooald*k  SMI^  BfL 

(•>)8In^79.  176^ 
^   <«)8eealK>2Hia.P.a288,aiidhtemi]Dnui7,264.  (»)  2  Hal.  F.  C.  800.    2  Hawk.  P.  a  490. 

M  Stat  4  Ja&I.  6. 1.  (")  8  St.  Tr.  781.   4  St.  Tr.  281, 4M,  48«. 

(»)  Om.  Jour.  4,  ft,  12^18,16, 20, 80  JQM,  1001.  (•)  2  Hal.  P.  C.  810. 

*  It  is  now  settled  that  when  a  criminal  trial  runs  to  such  a  length  as  it  oannot  be 
concluded  in  one  day,  the  court,  by  its  own  authority,  may  adjourn  till  the  next  mom* 
l&K ;  but  the  jury  must  be  somewhere  kept  together,  that  they  may  have  no  communis 
osiion  but  w/Ui  each  other.    Stone's  case,  6  T.  K.  527. — Christiak. 
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jurors,  raereiy  at  the  discretion  of  the  court,  for  finding  their  verdict  contrarr 
to  the  direction  of  the  judge,  was  arbitrary,  anconstitational,  and  illegal,  and  10 
treated  as  such  by  Sir  Thomas  Smith  two  hundred  years  ago;  who  accounted 
"  such  doings  to  be  venr  violent,  tyrannical,  and  contrary  to  the  liberty  ana 
custom  of  the  realm  of  England.' '(^)  For,  as  Sir  Matthew  Hale  well  ob8erve8,(c) 
it  would  be  a  most  unhappy  case  for  the  judge  himself  if  the  prisoner's  fate  de- 
pended upon  his  directions:  unhappy  also  for  the  prisoner;  for,  if  the  judge*s 
opinion  must  rule  the  verdict,  the  trial  by  jury  would  be  useless.  Yet  in  many 
inAtances(^)  where,  contrary  to  evidence,  the  jury  have  found  the  prisoner 
guilty,  their  verdict  hath  been  mercifully  set  aside  and  a  new  trial  granted  by 
the  court  of  king's  bench ;  for  in  such  case,  as  hath  been  said,  it  cannot  be  set 
right  by  attaint.  But  there  hath  yet  been  no  instance  of  granting  a  new  tnal 
where  the  prisoner  was  acquitted  upon  the  first.(c)" 

If  the  jury  therefore  find  the  prisoner  not  guilty,  he  is  then  forever  quit 
and  discharged  of  the  accusation,(<l)  except  he  be  appealed  of  felony  within  the 
time  limited  by  law.  And  upon  such  his  acquittal,  or  discharge  for  want  of 
prosecution,  he  shall  be  immediately  set  at  lar^  without  payment  of  r^toao 
any  fee  to  the  ^aoler.(^)  But  if  the  jury  find  him  guilty,(/)  he  is  then  ^ 
said  to  be  convicted  of  the  crime  whereof  he  stands  indicted ,  which  conviction 
mav  accrue  two  ways,-— either  by  his  confessing  the  offence  and  pleading  guilty, 
or  Jbv  his  being  found  so  by  the  verdict  of  his  country. 

When  the  offender  is  thus  convicted,  there  are  two  collateral  circumstancea 
that  immediately  arise.  1.  On  a  conviction  (or  even  upon  an  acquittal  where 
there  was  a  reasonable  ground  to  prosecute,  and  in  fact  a  bona  fide  prosecution) 
for  any  grand  or  petit  larceny  or  other  felony,  the  reasonable  expenses  of  prose- 
cution, and  also,  if  the  prosecutor  be  poor,  a  compensation  for  nis  trouble  and 
Loss  of  time,  are,  by  statutes  25  Geo.  II.  c.  36  and  18  Geo.  III.  c.  19,  to  bo 
allowed  him  out  of  the  oduuty  stock,  if  he  petitions  the  judge  for  that  purpose; 
and  by  statute  27  Geo.  II.  c.  3,  explained  by  the  same  statute,  (18  Geo.  III.  c. 
i9,)  all  persons  appearing  upon  recognizance  or  subpcsna  to  give  evidence, 
whether  any  indictment  be  preferred  or  no,  and  as  well  without  conviction  as 
with  tt,  are  entitled  to  be  paid  their  charges,  with  a  further  allowance  (if  poor) 
for  their  trouble  and  loss  of  time."  2.  On  a  conviction  of  larceny  in  particular, 
the  prosecutor  shall  have  restitution  of  his  goods,  by  virtue  of  the  statute  21 
Hen.  YIII.  c.  11.^    For  by  the  common  law  there  was  no  restitution  of  goods 

(•)  Smltli't  OommoDW.  L  8,  o.  1.  (^  Stat  14  Geo.  III.  e.  20. 

{•)  2  Hal  P.  C  813.  l-O  Ib  the  Romaa  republic,  when  the  piiioiier  m»  oon* 

{•)  1  Ler.  9.  T.  Jonee,  1118.    St.  Tr.  z.  41(iw  rlcted  of  any  capital  offonoe  by  his  JndgaB,  the  form  of 

(*)  2  Hawk.  P.  0.  442,  pronovncing  that  oonvietioB  Wae  eoinethiiig  peaaUtaif 

I*)  The  di  il  law  iQ  imch  case  only  diecharges  him  from     aelicate« — not  that  he  was  guilty,  bat  that  he  had  not  been 

the  same  aociiser,  bat  not  from  the  same  aocasatlon.  F/.     enough  upon  his  guard :— ^ parwm  ctnittt  videtur.'*  Festos, 

48,  2,  7,  2  2.  82». 

**  No  new  trial  can  be  granted  in  cases  of  felony  or  treason,  (Rex  vs.  Mawbey,  6  T.  R. 
638;  and  see  13  East,  416,  n.  b.  ;|  but  in  cases  of  misdemeanour  it  is  entirely  discreHon- 
ary  in  the  court  whether  they  will  grant  or  refuse  a  new  trial.  Id.  ibid.  A  new  trial 
cannot,  in  general,  be  granted  on  the  part  of  the  prosecutor  after  the  defendant  has  been 
acquitted,  even  though  the  verdict  appears  to  be  against  evidence.  But  it  seems  to  be 
the  better  opinion  that  where  the  verdict  was  obtained  by  the  fraud  of  the  defendant^  or 
in  consequence  of  irregularity  in  his  proceedings,  as  by  keeping  back  the  prosecutor'a 
witnesses  or  neglecting  to  give  due  notice  of  trial,  a  new  trial  may  be  granted.  1  GhitL 
C.  L.  657.— Chitty. 

"  These  acts  are  now  all  repealed,  and  new  provisions  on  the  same  subject  are  made* 
by  7  Geo.  IV.  o.  64,  s.  22,  et  ^.— Chittv. 

"  Repealed,  by  7  A  8  Geo.  IV.  c.  27 ;  and,  by  7  &  8  Geo.  IV.  c.  29,  s.  57,  "  to  encourage 
the  prosecution  of  offenders,"  it  is  enacted  that  if  any  person  guilty  of  any  felony  or 
misdemeanour  under  that  act  in  stealins,  taking,  obtaining,  or  converting,  or  in  know- 
ingly receiving  any  chattel,  money,  valuable  security,  or  other  property  whatsoever, 
shall  be  indicted  for  any  such  offence,  by  or  on  the  behalf  of  the  owner  of  the  property, 
or  his  executor  or  administrator,  and  convicted  thereof,  in  such  case  the  property  shsdl 
be  restored  to  the  owner  or  his  representative ;  and  the  court  before  whom  anv  such 
person  shall  be  so  convicted  shall  have  power  to  award  from  time  to  time  writs  of  resti- 
tution for  the  said  property,  or  to  order  the  restitution  thereof  in  a  summary  manner, 
provided,  that  if  it  shall  appear  before  any  award  or  order  made  that  any  valuabln 
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upon  an  indictment,  because  it  is  at  the  suit  of  the  king  only;  ana  therefore  the 
party  was  enforced  to  bring  an  appeal  of  robbery,  in  order  to  have  his  goods 
again. (^)  But,  it  being  considered  that  the  party  prosecuting  the  offender  by 
indictment  deserves  to  the  fall  as  much  encouragement  as  he  who  prosecutes 
by  appeal,  this  statute  was  made,  which  enacts  that  if  any  person  be  convicted 
of  larceny  by  the  evidence  of  the  party  robbed,  he  shall  have  full  restitution 
of  his  money,  goods,  and  chattels,  or  the  value  of  them  out  of  the  offender's 
goods,  if  he  has  any,  by  a  writ  to  be  granted  by  the  justices.  And,  the  con- 
struction of  this  act  having  been  in  great  measure  conformable  to  the  law  of 
appeals,  it  has  therefore  in  practice  superseded  the  use  of  appeals  in  larceny. 
Fi>r  instance :  as  formerly  upon  appeals,(A)  so  now  upon  indictments  of  larceny, 
*8A31  ^^^^  ^^^  ^^  restitution  '*'shall  reach  the  goods  so  stolen,  notwithstanding 
"»  the  property(i)  of  them  is  endeavoured  to  be  altered  by  sale  in  market- 
overt.  (A:^  And  though  this  may  seem  somewhat  hard  upon  the  buyer,  yet  the 
rule  of  law  is  that  "  spoliatus  debety  ante  omnia,  restitui"  especially  when  he  has 
ufied  all  the  diligence  in  his  power  to  convict  the  felon.  And,  smce  the  case  is 
reduced  to  this  hard  necessity,  that  either  the  owner  or  the  buyer  must  suffer, 
the  law  prefers  the  right  of  the  owner,  who  has  done  a  meritorious  act  by  pur- 
suing a  felon  to  condign  punishment,  to  the  right  of  the  buyer,  whose  merit  is 
only  negative,  that  he  has  been  guilty  of  no  un&ir  transaction.*^  And  it  is  now 
usual  for  the  court,  upon  the  conviction  of  a  felon,  to  order,  without  any  writ, 
immediate  restitution  of  such  goods  as  are  brought  into  court  to  be  made  to  the 
several  prosecutors.  Or  else,  secondly,  without  such  writ  of  restitution,  the 
party  may  peaceably  retake  his  goods,  wherever  he  happens  to  find  them,^ 
unless  a  new  property  be  fairly  acquired  therein.  Or,  lastly,  if  the  felon  do 
convicted  and  pardoned,  or  be  allowed  his  clergy,  the  party  robbed  may  bring 
his  action  of  trover  against  him  for  his  goods  and  recover  a  satisfaction  in 
damages.  But  such  action  lies  not  before  prosecution,  for  so  felonies  woald  be 
made  up  and  healed  ;(m)  and  also  recaption  is  unlawful,  if  it  be  done  with 
intention  to  smother  or  compound  the  larceny,  it  then  becoming  the  heinous 
offence  of  thefVbote,  as  was  mentioned  in  a  former  chapter.(n) 

It  is  not  uncommon  when  a  person  is  convicted  of  a  misdemeanour  which 
principally  and  more  immediately  affects  some  individual,  as  a  battery,  im- 
prisonment, or  the  like,  for  the  court  to  permit  the  defendant  to  speak  with  the 
♦8641    P^^^^^^^^  *before  any  judgment  is  pronounced,  and,  if  the  prosecator 
^    declares  himself  satisfied,  to  inflict  out  a  trivial  punishment.    This  is 
done  to  reimburse  the  prosecutor  his  expenses,  and  make  him  some  private 
amends,  without  the  trouble  and  circuity  of  a  civil  action.    But  it  surely  is  a 
dangerous  practice;  and,  though  it  may  be  intrusted  to  the  prudence  and  dis- 
co 8  Ixut  242.  (I)  See  book  lit.  p.  4. 
!*)  Brscton  dc  Own.  0. 33.                                           (»)  1  Hel.  P.  C.  M0. 
<)  See  book  U.  page  460.                                              («)  See  pege  138. 
*)  1  Hal.  P.  C.  543. 

Mcurity  shall  have  been  bona  Jide  paid  or  discharged  by  some  person  or  body  corporate 
liable  to  the  payment  thereof,  or,  being  a  negotiable  instrument,  shall  have  been  bona 
jSde  taken  or  received  by  transfer  or  delivery,  by  some  person  or  body  corporate,  for  a 
just  and  valuable  consideration,  without  any  notice,  or  without  any  reasonable  cause  to 
suspect,  that  the  same  had  by  any  felony  or  misdemeanour  been  stolen,  taken,  obtained* 
or  converted  as  aforesaid,  in  such  case  the  court  shall  not  award  or  order  the  restitution 
of  such  security. 

The  proviso  m  this  clause  seems  to  be  new;  and  the  enacting  part  of  it  makes  some 
very  important  alterations  in  the  law,  as  the  former  act  of  parliament  extended  only  to 
lases  of  prosecutions  of  thieves,  and  not  receivers,  and  did  not  include  property  lost  by 
false  pretences  or  by  other  misdemcanours.-^HiTTT. 

^  It  should  seem  that  the  sale  in  market-overt  to  a  bona  Jide  purchaser  between  the 
original  taking  and  the  attainder  of  the  felon  does  operate  a  sort  of  conditional  c$hange 
of  the  property,  for  the  owner  can  only  sue,  for  the  value  of  the  goods,  any  person  in  pos- 
session of  them,  at  or  after  conviction :  in  the  interval  they  are  not  the  property  of  the 
original  owner,  but  of  the  vendee ;  and  if  that  vendee  dispose  of  them  before  attainder, 
though  with  notice  of  the  felony,  he  is  not  liable.  Harwood  vs.  Smith,  2  T.  R.  750.  Nor 
does  the  statute  extend  to  goods  obtained  from  the  owner  merely  by  iraud  withooi 
'aroeny. — Colbridgi. 
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cretion  of  the  judges  in  the  superior  courts  of  record,  it  ought  never  to  be 
allowed  in  local  or  inferior  jurisdictions,  such  as  the  quarter  sessions,  where 
prosecutions  for  assaults  are  by  this  means  too  frequently  commenced  rather 
for  private  lucre  than  for  the  great  ends  of  public  justice.  Above  all,  it  should 
never  be  suffered  where  the  testimony  of  the  prosecutor  himself  is  necessary  to 
convict  the  defendant,  for  by  this  means  the  rules  of  evidence  are  entirely  sub- 
verted :  the  prosecutor  becomes  in  effect  a  plaintiff,  and  yet  is  suffered  to  bear 
witness  for  himself.  Nay,  even  a  voluntary  forgiveness  by  the  party  injured 
ought  not  in  true  policy  to  intercept  the  stroke  of  justice.  "  This,"  says  an 
elegant  writer,(o)  who  pleads  with  equal  strength  for  the  certainty  as  for  the 
lenity  of  punishment,  "  may  be  an  act  of  good  nature  and  humanity,  but  it  is 
contrary  to  the  good  of  the  public.  For,  although  a  private  citizen  may  dis- 
pense with  satisfaction  for  his  private  injurv,  he  cannot  remove  the  necessity 
of  public  example.  The  right  of  punishing  belongs  not  to  any  one  individual 
in  particular,  but  to  the  society  m  general,  or  the  sovereign  who  represents 
that  society :  and  a  man  may  renounce  his  own  portion  of  this  right,  bui  he 
cannot  give  up  that  of  others.'^ 


CHAPTER  XXVin. 
OP  THE  BENEFIT  OF  CLERGY. 

♦After  trial  and  conviction,  the  judgment  of  the  court  regularly  rn-ia^ 
follows,  unless  suspended  or  arrested  by  some  intervening  circumstance,  ^ 
of  which  the  principal  is  the  benefit  of  clergy;  a  title  of  no  small  curiosity  as  well 
as  use,  and  concerning  which  I  shall  therefore  inquire :  1.  Into  its  original,  and 
the  various  mutations  which  this  privilege  of  clergy  has  sustained.  2.  To  what 
persons  it  is  to  he  allowed  at  this  day.  8.  In  what  cases.  4.  The  consequences 
of  allowing  it. 

I.  Clergy,  the  privUegium  dericale,  or,  in  common  speech,  tJie  benefit  of  clergy, 
had  its  original  from  the  pious  regard  paid  by  Christian  princes  to  the  church 
in  its  in&nt  state,  and  the  ill  use  which  the  popish  ecclesiastics  soon  made  of 
that  pious  regard.  The  exemptions  which  they  granted  to  the  church  were 
principally  of  two  kinds :  1.  Exemption  of  places  consecrated  to  religious  duties 
from  criminal  arrests,  which  was  the  foundation  of  sanctuaries.  2.  Exemption 
of  the  persons  of  clergymen  from  criminal  process  before  the  secular  judge  in  a 
few  particular  cases,  which  was  the  true  original  and  meaning  of  the  privilegium 
dericale. 

But  the  clergy,  increasing  in  wealth,  power,  honour,  number,  and  interest, 
began  soon  to  set  up  for  themselves;  and  that  which  they  obtained  by  the 
favour  of  the  civil  government  they  now  claimed  as  their  inherent  right,  and  as 
a  *right  of  the  highest  nature,  indefeasible,  and  jure  divino,(a)  By  their  r^ogg 
canons  therefore  and  constitutions  they  endeavoured  at,  and  where  they  ^ 
met  with  easy  princes  obtained,  a  vast  extension  of  these  exemptions,  as  well  in 
regard  to  the  crimes  themselves,  of  which  the  list  became  quite  universal,(6)  as 
in  regard  to  the  persons  exempted,  among  whom  were  at  length  comprehended 
not  only  every  little  subordinate  officer  belonging  to  the  church  or  clergy,  but 
even  many  that  were  totally  laymen. 

In  England,  however,  although  the  usurpations  of  the  pope  were  very  many 
and  grievous  till  Henry  the  Eighth  entirely  exterminated  nis  supremacy,  yet 
a  trtal  exemption  of  the  clergy  from  secular  jurisdiction  could  never  be 
thoivughly  effected,  though  often  endeavoured  by  the  clergy  :(c)  and,  therefore, 
though  the  ancient  privilegium  clericale  was  in  some  capital  cases,  yet  it  was  not 

(•)  Beoc  eh.  46. 

(•)  The  principal  argnment  upon  which  they  founded  thia 
asempHon  was  that  text  of  ScriptQre»  "Touch  not  mine 
iBolnted,  and  do  my  propbeta  no  harm."  Kailw.  18L 
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»)  See  book  UL  page  02. 
;•)  Kailw.  180. 
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universally^  allowed.  And  in  those  particular  cases  the  use  was  for  the  hishop 
or  ordinary  to  demand  his  clerks  to  be  remitted  out  of  the  king's  courts  as  soon 
AS  they  were  indicted :  concerning  the  allowance  of  which  demand  there  was 
for  many  years  a  great  uncertainty  ^{d)  till  at  length  it  was  finally  settled  in 
the  reign  of  Henry  the  Sixth  that  the  prisoner  should  first  be  arraigned,  and 
might  either  then  claim  his  benefit  of  clergy,  bv  way  of  declinatory  plea,  or 
after  conviction,  by  way  of  arresting  judgment.  This  latter  way  is  most  usually 
pi-actised,  as  it  is  more  to  the  satisfaction  of  the  court  to  have  the  crime  pre- 
viously ascertained  by  confession  or  the  verdict  of  a  jury;  and  also  it  is  more 
advantageous  to  the  prisoner  himself,  who  may  possibly  be  acquitted  and  so 
need  not  the  benefit  of  his  clergy  at  all. 

Originally  the  law  was  held  that  no  man  should  be  admitted  to  the  privile^ 
^8671  of  clergy  but  such  as  had  the  *habitum  et  tonsuram  clericalenL(e)  But  in 
^  process  of  time  a  much  wider  and  more  comprehensive  criterion  was 
established ;  every  one  that  could  read  (a  mark  of  great  learning  in  those  days 
of  ignorance  and  her  sister  superstition)  being  accounted  a  clerk  or  dericus,  and 
allowed  the  benefit  of  clerkship,  though  neither  initiated  in  holy  orders  nor 
trimmed  with  the  clerical  tonsure.  But  when  learning,  by  means  of  the  in- 
vention of  printing  and  other  concurrent  causes,  began  to  be  more  generally 
disseminated  than  formerly,  and  reading  was  no  longer  a  competent  proof  of 
clerkship  or  being  in  holy  orders,  it  was  found  that  as  many  laymen  as  divines 
were  admitted  to  the  privHegium  clericale;  and  therefore,  by  statute  4  Hen.  VII. 
c.  13,  a  distinction  was  once  more  drawn  between  mere  lay  scholars,  and  clerks 
that  were  really  in  orders.  And  though  it  was  thought  reasonable  still  to  miti- 
gate the  severity  of  the  law  with  regard  to  the  former,  yet  they  were  not  put 
upon  the  same  footing  with  actual  clergy,  being  subjected  to  a  slight  degree  of 
punishment,  and  not  allowed  to  claim  the  clerical  privilege  more  than  once. 
Accordingly,  the  statute  directs  that  no  person  once  admitted  to  the  benefit  of 
olergjf  shall  be  admitted  thereto  a  second  time  unless  he  produces  his  orders: 
and,  m  order  to  distinguish  their  persons,  all  laymen  who  are  allowed  this  privi- 
lege shall  be  burned  with  a  hot  iron  in  the  brawn  of  the  left  thumb.  This  dis- 
tinction between  learned  laymen  and  real  clerks  in  orders  was  abolished  for  a 
time  by  the  statutes  28  Hen.  YIII.  c.  1  and  32  Hen.  YIII.  c.  3 ;  but  it  is  held(6) 
to  have  been  virtually  restored  by  statute  1  Edw.  YI.  c.  12,  which  statute  also 
enacts  that  lords  of  parliament  and  peers  of  the  realm,  having  place  and  voice 
in  parliament,  may  have  the  benefit  of  their  peerage,  equivalent  to  that  of  clergy, 
for  the  first  offence,  (although  they  cannot  read,  and  without  being  burned  in 
the  hand,)  for  all  offences  then  clergyable  to  commoners,  and  also  for  the 
crimes  of  house-breaking,  high  way -robbery,  horse-stealing,  and  robbing  of 
churches.^ 

♦368 1        *After  this  burning,  the  laity,  and,  before  it,  the  real  clergy,  were  dis- 

^    charged  from  the  sentence  of  the  law  in  the  king^s  court,  and  delivered 

over  to  the  ordinary,  to  be  dealt  with  according  to  the  ecclesiastical  canons. 

Whereupon  the  ordinary,  not  satisfied  with  the  proofs  adduced  in  the  profane 

O  2  Hal.  p.  C.  877.  (•)  Hob.  2M.    2  Hal.  P.  C  875. 

(•)  Ibid.  372.    M.  Pftrli,  A.i>.  1260.    See  book  L  pag^  2«. 

*  Upon  the  conviction  of  the  duchess  of  Kingston  for  bigamj,  it  was  argued  by  the 
attorney-general  Thurlow  that  peeresses  were  not  entitled,  by  1  Edw.  YL  o.  12,  like  peers, 
to  the  privilege  of  peerage;  but  it  was  the  unanimous  opinion  of  the  judges  tnat  a 
peeress  convicted  of  a  clergyable  felony  ought  to  be  immediately  discharged  without 
being  burned  in  the  hand,  or  without  being  liable  to  any  imprisonment.  11  H.  St.  Tr. 
*264.  If  the  duchess  had  been  admitted,  like  a  commoner,  only  to  the  benefit  of  clergy, 
burning  in  the  hand  at  that  time  could  not  have  been  dispensed  with.  The  argument 
was  that  the  privilege  of  peerage  was  only  an  extension  of  the  benefit  of  clergy,  and 
therefore  granted  only  to  those  who  were  or  might  be  entitled  to  that  benefit ;  but  as  no 
female — ^peeress  or  commoner — at  that  time  was  entitled  to  the  benefit  of  clergy,  so  it 
was  not  the  intention  of  the  legislature  to  grant  to  any  female  the  privilege  of  peerage. 
A.nd  in  my  opinion  the  argument  of  the  attorney-general  is  much  more  convincing  and 
s&cibfactory,  as  a  legal  demonstration,  than  the  arguments  of  the  counsel  on  the  other 
side,  or  the  reasons  stated  for  the  opinions  of  the  judges. — Chittt. 
M2 


Chap  28.]  PUBLIC  WEONGS.  868 

secular  court,  set  himself  formally  to  work  to  make  a  purgation  of  the  offender 
oy  a  new  canonical  trial;  although  he  had  heen  previously  convicted  by  his 
country,  or  perhaps  by  his  own  confession. (/)  This  trial  was  held  before  thi^ 
bishop  in  person  or  his  deputy;  and  by  a  jury  of  twelve  clerks:  and  there,  fii*8t« 
the  party  himself  was  required  to  make  oath  of  his  own  innocence;  next,  there 
was  to  be  the  oath  of  twelve  compurgators,  who  swore  they  believed  he  spoke 
the  truth;  then  witnesses  were  to  be  examined  upon  oath,  but  on  behalf  of  the 
prisoner  only;  and  lastly,  the  jury  were  to  bring  in  their  verdict  upon  oath, 
which  usually  acquitted  the  prisoner;  otherwise,  if  a  clerk,  he  was  degraded  or 
put  to  penance.(^)  A  learned  judge,  in  the  beginning  of  the  last  century,(A) 
remarks  with  much  indi;'aation  the  vast  complication  of  perjury  and  suborna- 
tion of  perjury  in  this  solemn  farce  of  a  mock  trial ;  the  witnesses,  the  compur- 
gators, and  the  jury  being  all  of  them  partakers  in  tbe  guilt:  the  delinquent 
Earty  also,  though  convicted  before  on  the  clearest  evia^nce,  and  conscious  of 
is  own  offence,  yet  was  permitted  and  almost  compelled  to  swear  himself  not 
guilty :  nor  was  the  good  bishop  himself,  under  whose  countenance  this  scene 
of  wickedness  was  daily  transacted,  by  any  means  exempt  from  a  share  of  it. 
And  yet  by  this  purgation  the  party  was  restored  to  his  credit,  his  liberty,  his 
lands,  and  his  capacity  for  purcuasing  afresh,  and  was  entirely  made  a  new  and 
an  innocent  man. 

This  scandalous  prostitution  of  oaths  and  the  forms  of  justice,  in  the  almost 
X>nstant  acquittal  of  felonious  clerks  by  purgation,  was  the  o<3oasion  that,  upon 
very  heinous  and  Notorious  circumstances  of  guilt,  the  temporal  courts  r^aQ 
would  not  trust  the  ordinary  with  the  trial  of  the  offender,  but  delivered  ^ 
over  to  him  the  convicted  clerk,  absque  purgatione  fadenda :  in  which  situation 
the  clerk  convict  could  not  make  purgation,  but  was  to  continue  in  prison 
during  life,  and  was  incapable  of  acquiring  any  personal  property  or  receiving 
the  profits  of  his  lands,  unless  the  king  should  please  to  pardon  him.  Both  these 
courses  were  in  some  degree  exceptionable;  the  latter  Being  perhaps  too  rigid, 
as  the  former  was  productive  of  the  most  abandoned  perjury.  As,  thereforCi 
these  mock  trials  took  their  rise  from  factious  and  popish  tenets,  tending  to  ex- 
empt one  part  of  the  nation  from  the  general  municipal  law,  it  became  high 
time,  when  the  reformation  was  thoroughly  established,  to  abolish  so  vain  and 
impious  a  ceremony. 

Accordingly,  the  statute  of  18  Eliz.  c.  7  enacts  that,  for  the  avoiding  of  such 
perjuries  and  abuses,  after  the  offender  has  been  allowed  his  clergy,  he  shall  not 
be  delivered  to  the  ordinary  as  formerly;  but,  upon  such  allowance  and  burning 
in  tbe  hand,  he  shall  forthwith  be  enlarged  and  delive/ed  out  of  prison;  with 
proviso  that  the  judge  may,  if  he  thinks  fit,  continue  the  offender  in  gaol  for  any 
time  not  exceeding  a  year.  And  thus  the  law  continued  for  above  a  century 
unaltered,  except  only  that  the  statute  of  21  Jac.  I.  c.  6  allowed  that  women 
convicted  of  simple  larcenies  under  the  value  of  ten  shillings  should  (not  pro- 
perly have  the  benefit  of  clergy,  for  they  were  not  called  upon  to  read ;  but)  be 
burned  in  the  hand  and  whipped,'  stocked,  or  imprisoned  for  any  time  not  ex- 
ceeding a  year.  And  a  similar  indulgence,  by  the  statutes  3  &  4  W.  and  M.  c. 
9,  and  4  &  5  W.  and  M.  c.  24,  was  extended  to  women  guilty  of  anv  clergyable 
felony  whatsoever;  who  were  allowed  once  to  claim  the  benefit  of  the  statutey 
m  like  manner  as  men  might  claim  the  benefit  of  clergy ^  and  to  be  discharged 
upon  being  burned  in  the  hand,  and  imprisoned  for  any  time  not  exceeding  a  year. 
Tne  punishment  of  burning  in  the  hand,  being  found  ineffectual,  was  '^also  p  *^nci 
changed,  by  statute  10  k  11  W.  III.  c.  23,  into  burning  in  the  most  visible  ^ 
part  of  the  left  cheek  nearest  the  nose;  but,  such  an  indelible  stigma  being  found 
ny  experience  to  render  offenders  desperate,  this  provision  was  repealed  about 
seven  years  afterwards,  by  statute  5  Anne,  o.  6,  and  till  that  period  all  women, 
all  peers  of  parliament,  and  peeresses,  and  all  male  commoners  who  could  road, 
were  discharged  in  all  clergyable  felonies;  the  males  absolutely,  if  clerks  im 

(/')8ta«iu!tP.ai38,b.  (#)  8  P.  Wma.  447.    Hob.  289.  (»)Hob.291. 

■  -     ■  ■  - 

'Whipping  of  women  is  abolished,  by  1  Geo.  IV.  o.  57.— ^Samr. 
YoL.  IL-M  *•» 
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orders:  nnd  othor  commoners,  both  male  and  female,  upon  bianding;  and  peers 
and  peei esses  witht  ut  branding  for  the  fii*st  offence;  yet  all  liable,  (excepting 
peers  and  peeresses,)  if  the  judge  saw  occasion,  to  imprisonment  not  exceeding 
a  year.  And  those  men  who  /*onld  not  read,  if  nnder  the  degree  of  peerage, 
were  hanged. 

Afterwards,  indeed,  it  was  considered  that  education  and  learning  were  no 
extenuations  of  guilt,  but  quite  the  reverse;  and  that,  if  the  punishment  of  death 
for  simple  felony  was  too  severe  for  those  who  had  been  liberally  instructed,  it 
was,  a  fortiori,  too  severe  for  the  ignorant  also.  And  thereupon,  by  the  same 
statute,  5  Anne,  c.  6,  it  was  eiiacted  that  the  benefit  of  clergy  should  be  minted 
to  all  those  who  were  entitled  to  ask  it,  without  requiring  them  to  read  oy  way 
of  conditional  merit.'  And  experience  having  shown  that  so  very  universal  a 
lenity  was  frequently  inconvenient,  and  an  encouragement  to  commit  the  lower 
degrees  of  felony,  and  that,  though  capital  punishments  were  too  rigorous  fbr 
these  inferior  offences,  yet  no  punishment  at  all  (or  next  to  none)  was  as  much 
too  gentle,  it  was  further  enacted,  by  the  same  statute,  that  when  any  person  is 
convicted  of  any  theft  or  larceny,  and  burned  in  the  hand  for  the  same,  according 
to  the  antient  law,  he  shall  also,  at  the  discretion  of  the  judge,  be  committed  to 
the  house  of  correction  or  public  workhouse,  to  be  there  kept  to  hard  labour  for 
any  time  not  less  than  six  months  and  not  exceeding  two  years;  with  a  power 
of  inflicting  a  double  confinement  in  case  of  the  party's  escape  from  the  first. 
And  it  was  also  enacted,  by  the  statutes  4  Geo.  I.  c.  11,  and  6  Geo.  I.  c.  23,  that 
*S7n  ^^®^  ^^7  person  shall  be  convicted  of  any  larceny,  *either  grand  or 
-'  petit,  or  any  felonious  stealing  or  taking  of  money,  or  goods  and  chat- 
tels, either  from  the  person  or  the  house  of  any  other,  or  in  any  other  manner, 
and  who  by  the  law  shall  be  entitled  to  the  benefit  of  clergy,  and  liable  only  to 
the  penalties  of  burning  in  the  hand  or  whipping,  the  court,  in  their  discretion, 
instead  of  such  burning  in  the  hand  or  whipping,  may  direct  such  offenders  to 
be  transported  to  America  (or,  by  the  statute  19  Geo.  III.  c.  74,  to  any  other 
parts  beyond  the  seas)  for  seven  years;  and  if  they  return,  or  are  seen  at  large 
m  this  kingdom,  within  that  time,  it  shall  be  felony  without  benefit  of  clergy. 
And  by  the  subsequent  statutes,  16  Geo.  II.  c.  15,  and  8  Geo.  III.  c.  15,  many 
wise  provisions  are  made  for  the  more  speedy  and  effectual  execution  of  the  lawb 
relating  to  transportation,  and  the  conviction  of  such  as  transgress  them.  Bm 
now,  by  the  statute  19  Geo.  III.  c.  74,  ^11  offenders  liable  to  transportation  may 
in  lieu  thereof,  at  the  discretion  of  the  judges,  be  employed,  if  males,  [except  m 
the  case  of  petty  larcdny,]  in  hard  labour  for  the  benefit  of  some  public  naviga- 
tion ;  or,  whether  mails  or  females,  may  in  all  cases  be  confined  to  hard  labour 
\n  certain  penitentiary  houses,  to  be  erected  by  virtue  of  the  said  act,  for  the 
aeveral  terms  thereih  specified,  but  in  no  case  exceeding  seven  years;  with  a 
power  of  subsequent  mitigation,  and  even  of  reward,  in  case  of  their  'good  b^ 
baviour.  But  if  they  e8caf)e  and  are  retaken,  for  the  first  time  an  admtion  of 
three  years  is  made  to  the  term  of  their  confinement;  and  a  second  escape  ie 
felony  without  benefit  of  clergy. 

In  forming  the  plan  of  these  penitentiary  houses,  the  principal  objects  hav«r 
been,  by  sobriety,  cleanliness,  and  medical  assistance,  by  a  regular  series  of  la* 
hour,  by  solitary  confinement  during  the  intervals  of  work,  and  by  due  religious 
instiuction,  to  preserve  and  amend  the  health  of  the  unhappy  offenders,  to  mure 
them  to  habits  of  industry,  to  guard  them  from  pernicious  company,  to  accustotb 

*  The  statute  enacts  that,  if  a  person  convicted  of  a  clergyable  offence  ihall  pray  tk* 
hen^  of  this  ad,  he  shall  not  be  required  to  read,  but  shall  be  taken  to  be,  and  punished 
as,  a  Clerk  convict.  Hence  persons  convicted  of  manslaughters,  bigamies,  and  simple 
grand  larcenies,  &c,  ore  still  asked  what  they  have  to  say  why  judgment  of  death  should 
not  be  pronounced  upon  them.  And  they  are  then  told  to  kneel  down  and  pray  the 
benefit  of  the  statute.  It  would  perhaps  have  been  more  consistent  with  the  dignity  of 
a  court  of  justice  to  have  granted  the  benefit  of  clergy  without  requiring  an  unnecessaij 
form,  the  meaning  of  which  very  few  comprehend.  And  if  the  prisoner  should  obsti 
nately  refuse  to  pray  the  benefit  of  the  statute,  it  seems  to  be  an  unavoidable  oonse 
quence  that  the  judge  must  pronounce  sentence  of  death  upon  him. — Chittt. 
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them  to  serioQS  reflection,  and  to  teach  them  both  the  principles  and  practice 
of  every  Christian  and  moral  duty.  And  if  the  whole  of  this  plan  be  properlj 
execntedy  and  its  defects  be  timely  supplied,  there  is  reason  to  hope  that  such  a 
reformation  may  be  ^effected  in  the  lower  classes  of  mankind,  and  such  r^oyo 
a  gradual  scale  of  punishment  be  affixed  to  all  gradations  of  guilt,  as  ^ 
may  in  time  supersede  the  necessity  of  capital  punishment  except  fbr  very  atro- 
cious crimes. 

It  is  also  enacted  by  the  same  statute,  19  Geo.  III.  c.  74,  that,  instead  of  burn- 
ing in  the  hand,  T which  was  sometimes  too  slight  and  sometimes  too  disgraceful 
a  punishment,)  tne  court  in  all  clergyable  felonies  may  impose  a  pecuniary  fine, 
or  (except  in  the  case  of  manslau^ter)  may  order  the  offender  to  be  once  or 
efbener,  out  not  more  than  thrice,  either  publicly  or  privately  whipped;  such 
private  whipping  (to  prevent  collusion  or  abuse)  to  be  inflicted  in  the  presence 
of  two  witnesses,  and,  in  case  of  female  offenders,  in  the  presence  of  females 
only.  Which  fine  or  whipping  shall  have  the  same  consequences  as  burning  in 
the  hand;  and  the  offender  so  fined  or  whipped  shall  be  equally  liable  to  a  sub- 
sequent detainer  or  imprisonment. 

In  this  state  does  the  benefit  of  clergy  at  present  stand;  very  considerably 
different  from  its  original  institution :  the  wisdom  of  the  English  legislature 
having,  in  the  course  of  a  long  and  laborious  process,  extracted,  by  a  noble 
alchemy,  rich  medicines  out  of  poisonous  ingredients,  and  converted,  by  gradual 
mutations,  what  was  at  first  an  unreasonable  exemption  of  particular  popish 
ecclesiastics  into  a  merciful  mitigation  of  the  general  law  with  respect  to  capital 
punishment. 

From  the  whole  of  this  detail  we  may  collect,  that  however  in  times  of  igno- 
rance and  superstition  that  monster  in  true  policy  may  for  a  while  subsist,  of  a 
body  of  men  residing  in  the  bowels  of  a  state  and  yet  independent  of  its  laws; 
yet,  when  learning  and  rational  religion  have  a  little  enlightened  men's  minds, 
society  can  no  longer  endure  an  al^urdity  so  gross  as  must  destroy  its  very 
fundamentals.  For,  by  the  original  contract  of  government,  the  price  of  pro- 
tection by  the  united  force  of  individuals  is  that  of  obedience  to  *the  r^co^o 
united  will  of  the  community.  This  united  will  is  declared  in  the  laws  ^ 
of  the  land;  and  that  united  force  is  exerted  in  their  due  and  universal  exe- 
cution. 

II.  I  am  next  to  inquire  to  what  persons  the  benefit  of  clergy  is  to  be  allowed 
at  this  day ;  and  this  must  be  chiefly  collected  from  what  hasoecn  observed  in 
the  preceding  article.  For,  upon  the  whole,  we  may  pronounce  that  all  clerks 
in  orders  are,  without  any  branding,  and  of  course  without  any  transportation, 
fine,  or  whipping,  (fbr  those  are  only  substituted  in  lieu  of  the  other,)  to  be  ad- 
mitted to  this  privilege  and  immediately  discharged;  and  this  as  otlen  as  they 
offend.^t)  Again,  all  lords  of  parliament  and  peers  of  the  realm  having  place 
and  voice  in  parliament,  by  the  statute  I  Edw.  YI.  c.  12,  (which  is  likewise  held 
to  extend  to  peeresses,) (A:)  shall  be  discharged  in  all  clergyable  and  other  felo- 
nies provided  for  by  the  act,  without  any  burning  in  the  hand  or  imprisonment, 
or  other  punishment  substituted  in  its  ste&d;  in  the  same  manner  as  real  clerks 
convict;  out  this  is  only  for  the  first  offence.  Lastly,  all  the  commons  of  the 
realm  not  in  orders,  whether  male  or  female,  shall  for  the  first  offence  be  dis- 
charged of  the  capita]  punishment  of  felonies  within  the  benefit  of  clergy,  upon 
being  burned  in  the  hand,  whipped,  or  fined,  or  suffering  a  discretionary  imprison- 
ment in  the  common  gaol,  the  house  of  correction,  one  of  tbe  penitentiary  houses, 
or  in  the  places  of  labour  for  the  benefit  of  some  navigation ;  or,  in  case  of  lar- 
ceny, upon  being  transported  for  seven  years,  if  the  court  shall  think  proper 
It  hath  been  said  that  Jews,  and  other  infidels  and  heretics,  were  not  capable 
of  the  benefit  of  clergy  till  after  the  statute  5  Anne,  c.  6,  as  being  under  a  legal 
incapacity  for  orders.(i)  But  I  much  question  whether  this  was  ever  ruled  for 
law  since  the  reintroduction  of  the  Jews  into  England  in  the  time  of  Olivei 

a2H(a.P.0.376.  (>)  2  HaL  p.  0. 878.    2  Hnwk.  P.  a  888.    W<M.M9 
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*874 1  C^™^^^^-  ^^^9  ^^  ^^^^  were  the  case,  the  Jews  are  "^still  in  the  same 
^  predicamenty  which  every  day's  ezperieDce  will  coDtradict:  the  statute 
of  queen  Anne  having  certainly  made  no  alteration  in  this  respect;  it  only  dis- 
pensing with  the  necessity  of  reading  in  those  persons  who,  in  case  they  eoold 
read,  were  before  the  act  entitled  to  the  benefit  of  their  clergy. 

III.  The  third  point  to  be  considered  is,  for  what  crimes  the  privilegium  derieale 
or  benefit  of  clergy  is  to  be  allowed.  And  it  is  to  be  observed  that  neither  in 
nigh  treason,  nor  in  petit  larceny,  nor  in  any  mere  misdemeanoors,  it  was 
indulged  at  the  common  law;  and  therefore  we  may  lay  it  down  for  a  rule  that 
it  was  allowable  only  in  petit  treason  and  capital  felonies,  which  for  the  most 
part  became  legally  entitled  to  this  indulgence  by  the  statute  de  clero,  25  £dw. 
ill.  St.  3,  c.  4,  which  provides  that  clerks  convict  for  treasons  or  felonies,  touch- 
ing other  persons  than  the  king  himself  or  his  royal  majesty,  shall  have  the 
privilege  of  holy  church.  But  yet  it  was  not  allowable  in  aU  felonies  what- 
soever; for  in  some  it  was  denied  even  by  the  common  law, — ^viz.,  insidiatia 
viarum,  or  lying  in  wait  for  one  on  the  highway;  depapulatio  agrorumj  or  de- 
stroying and  ravaging  a  country  ;(m).  and  combustio  domorum,  or  arson, — ^that  is, 
the  burning  of  houses  :(n)  all  which  are  a  kind  of  hostile  acts,  and  in  some 
degree  border  upon  treason.  And,  fiirther,  all  these  identical  crimes,  together 
with  petit  treason,  and  very  many  other  acts  of  felonv,  are  ousted  of  clergy  by 
particular  acts  of  parliament,  which  have  in  general  been  mentioned  under  the 
particular  offences  to  which  they  belong,  and  therefore  need  not  be  here  reca- 
pitulated. Upon  all  which  statutes  for  excludine  clergy  I  shall  only  observe 
that  they  are  nothing  else  but  the  restoring  of  the  law  to  the  same  rigour  of 
capital  punishment  in  the  first  offence  that  is  exerted  before  the  pnvUegium 
dericale  was  at  all  indulged,  and  which  it  still  exerts  upon  a  second  offence  in 
almost  all  kinds  of  felonies,  unless  committed  by  clerks  actually  in  orders.  But 
so  tender  is  the  law  of  inflicting  capital  punishment  in  the  first  instance  for  any 
inferior  felony,  that  notwithstanding  by  the  marine  law,  as  declared  in  statute 
niM^jQ't  28  Hen.  YIII.  c.  15,  the  benefit  of  clergy  is  not  allowed  in  ^*an^  case 
^  whatsoever;  yet,  when  offences  are  committed  within  the  adnuralty- 
jurisdiction  which  would  be  clergyable  if  committed  by  land,  the  constant 
course  is  to  acquit  and  discharge  the  pri8oner.(o/  And,  to  conclude  this  head 
of  inquiry,  we  may  observe  the  following  rules : — 1.  That  in  all  felonies,  whether 
new-created  or  by  common  law,  clergy  is  now  allowable,  unless  taken  away  by 
express  words  of  an  act  of  parliament-Cp)  2.  That  where  clergy  is  taken  away 
from  the  principal,  it  is  not  of  course  taken  away  from  the  accessory,  unless  he 
be  also  particularly  included  in  the  words  of  the  statute.(g)  8.  That  when  the 
benefit  of  clergy  is  taken  away  from  the  offence^  (as  in  case  of  murder,  buggery, 
robbery,  rape,  and  burglary,)  a  principal  in  the  second  degree  being  present^ 
aiding  and  abetting  the  crime,  is  as  well  excluded  from  his  clergy  as  he  that  is 
principal  in  the  first  degree :  but,  4.  That  where  it  is  only  taken  away  from  the 
person  committing  the  onence,  (as  in  the  case  of  stabbing,  or  committing  larceny 
in  a  dwelling-house,  or  privately  from  the  person,)  his  aider  and  abettors  are 
not  excluded,  through  the  tenderness  of  the  law,  which  hath  determined  that 
such  statutes  shall  be  taken  literally .(r) 

lY.  Lastly,  we  are  to  inquire  what  the  consequences  are  to  the  party  of 
allowing  him  this  benefit  of  clergv.  I  speak  not  of  the  branding,  fine,  whip- 
ping, imprisonment,  or  transportation,  which  are  rather  concomitant  conditions 
than  consequences  of  receiving  this  indulgence.  The  consequences  are  such  as 
affect  his  present  interest  and  future  credit  and  capacity,  as  having  been  once  a 
felon,  but  now  purged  from  that  guilt  by  the  privilege  of  clergy,  which  operates 
as  a  kind  of  statute  pardon. 


84a.  •       (ff)3Hawk.P.aS41 
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*  But  now,  by  39  Geo.  III.  c.  37,  offences  committed  on  the  high  seas  are  to  be  coii> 
lidered  and  treated  in  the  same  manner  as  if  committed  on  shore ;  and  see  the  43  QeOi 
ilL  o.  113,  s.  6 ;  56  Geo.  III.  c.  27,  s.  3.— Chittt. 
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And  we  may  observe,  1.  That  by  this  conviction  he  forfeits  all  his  goods  to 
the  king,  which,  being  once  vested  in  the  crown,  shall  not  afterwards  be 
restored  to  the  ofrender.(«)  **2.  That  after  conviction,  and  till  he  rj|t*q74 
receives  the  judgment  of  the  law,  by  branding,  or  some  of  its  substi-  ^ 
tutes,  or  else  is  pardoned  by  the  king,  he  is  to  all  intents  and  purposes  a  felon, 
and  subject  to  all  the  disabilities  and  other  incidents  of  a  felon.(^)  3.  That 
after  burning,  or  its  substitute,  or  pardon,  he  is  discharged  forever  of  that  and 
all  other  felonies  before  committed  within  the  benefit  of  clergy,  but  not  of 
felonies  from  which  such  benefit  is  excluded :  and  this  by  statutes  8  Eliz.  c.  4 
and  18  Eliz.  c.  7.  4.  That  by  burning,  or  its  substitute,  or  the  pardon  of  it,  he 
is  restored  to  all  capacities  and  credits,  and  the  possession  of  his  lands,  as  if  he 
had  never  been  convicted.(ti)  5.  That  what  is  said  with  regard  to  the  advan- 
tages of  commoners  and  laymen  subsequently  to  the  burning  in  the  hand  is 
equally  applicable  to  all  peers  and  clergjrmen,  although  never  branded  at  all,  or 
subjected  to  other  punishment  in  its  stead.  For  they  have  the  same  privileges 
without  any  burning,  or  any  substitute  for  it,  which  others  are  entitled  to  ailer 
it.(u?)» 


CHAPTBfe  XXIX. 

OF  JUDGMENT  AND  ITS  CONSEQUENCES. 

♦We  are  now  to  consider  the  next  sta^e  of  criminal  prosecution,  aftei  r^o^t 
trial  and  conviction  are  past,  in  such  crimes  and  misdemeanours  as  are  I- 
either  too  high  or  too  low  to  be  included  within  the  benefit  of  clergy,  which  is 
that  of  judgment.  For  when,  upon  a  capital  charge,  the  jury  have  Drought  in 
their  verdict  guilty,  in  the  presence  of  the  prisoner,  he  is,  either  immediately,  or 
at  a  convenient  time  soon  after,  asked  by  the  court  if  he  has  any  thing  to  offer 
why  judgment  should  not  be  awarded  against  him.  And  in  case  the  defendant 
be  found  guilty  of  a  misdemeanour,  (the  trial  of  which  may,  and  does  usually, 
happen  in  his  absence,  after  he  has  once  appeared,)  a  capias  is  awarded  and 
issued  to  bring  him  in  to  receive  his  judgment;  and,  if  he  absconds,  he  may  be 
prosecuted  even  to  outlawry.    But  whenever  he  appears  in  person,  upon  either 

(•)2IU1.P.G.8R8.  (•)  2  Hal.  p.  G  880.    5  R«p.  UO. 

(<)8P.Wiii8.4S7.  («)2HaLP.a880,800. 

*  The  various  statutes  mentioned  in  the  course  of  this  chapter,  as  relatins  to  benefit  of 
clergy,  have  been  either  expressly  repealed,  or  rendered  inoperative,  by  the  passing  of 
the  recent  statute  7  &  8  Geo.  IV.  c.  28 ;  sect.  6  of  which  enacts  that  benefit  of  cier^  with 
respect  to  persons  convicted  of  felony  shall  be  abolished,  but  that  nothing  therein  con- 
tained shall  prevent  the  joinder  in  any  indictment  of  any  counts  which  might  have  been 
joined  before  the  passing  of  the  act. 

Section  7  of  the  same  statute  enacts  that  no  person  convicted  of  felony  shall  suffer 
death,  unlesH  it  be  for  some  felony  which  was  excluded  from  the  benefit  of  clergy  before 
or  on  the  first  day  of  the  (then)  present  session  of  parliament,  or  which  has  been  or  shaL 
be  made  punishable  with  death  by  some  statute  passed  after  that  day. 

The  6  Ueo.  IV.  c.  25,  entitled  ''An  act  for  denning  the  rights  of  capital  convicts  who 
receive  pardon,  and  of  convicts  after  having  been  punished  for  clergyable  felonies,  for 
placing  clerks  in  orders  on  the  same  footing  with  other  persons  as  to  felonies,  and  foi 
mniting  the  effect  of  the  benefit  of  c^^rgy,"  had  previously  enacted,  by  section  1,  that  in 
case  of  free  pardons  the  prisoner's  discharge,  and  in  case  of  conditional  pardons  the 
performance  of  the  condition,  should  have  the  effect  of  a  pardon  undnr  the  great  seal ; 
by  section  2,  that  offenders  convicfted  of  clergyable  felonies  enduring  the  punishment 
a^udged,  such  punishment  should  have  the  effect  of  burning  in  the  hand ;  by  section 
3,  tiiat  clerks  should  be  liable  to  punishment  as  if  not  in  orders ;  and,  by  section  4,  that 
the  allowance  of  the  benefit  of  clergy  to  any  person  who  should,  after  the  passing  of  that 
act  be  convicted  of  any  felony,  should  not  render  the  person  to  whom  such  benefit  was 
allowed  dispunishable  for  any  other  felony  by  him  or  her  committed  before  the  time  ot 
fucb  allowance,  anv  law,  custom,  or  usage  to  the  contrary  notwithstanding.  «<]^ittt. 
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a  capital  or  inferior  conviction,  he  may  at  this  period,  as  well  as  at  his  arraign- 
ment,  offer  any  exceptions  to  the  indictment  in  arrest  or  stay  of  judgment;  as 
for  want  of  sufficient  certainty  in  setting  forth  either  the  person,  the  time,  the 
place,  or  the  offence.  And  if  the  objections  be  valid,  the  whole  proceedings  shaU 
be  set  aside;  but  the  party  may  be  indicted  again. (a)  And  we  may  take  notice, 
I.  That  none  of  the  statutes  of  jeofails,(jb)  for  amendment  of  errors,  extend  to 
indictments  or  proceedings  in  criminal  cases;  and  therefore  a  defective  indiot- 
inent  is  not  aided  by  a  verdict,  as  defective  pleadin^rg  in  civil  cases  are.  2.  That 
I  OTA  -1  ^^  favour  of  life  great  strictness  has  at  all  times  been  observed  in  *evei^ 
^  point  of  an  indictment.  Sir  Matthew  Hale  indeed  complains  "  that  this 
rttrictness  is  grown  to  be  a  blemish  and  inconvenience  in  the  law  and  the  admi- 
nistration thereof;  for  that  more  offenders  escape  by  the  over-easy  ear  given  to 
exceptions  in  indictments  than  by  their  own  mnocence."(0  -^^^  J^t  no  man 
was  more  tender  of  life  than  this  truly  excellent  judge.^ 

A  pardon  also,  as  has  been  before  said,  may  be  pleaded  in  arrest  of  judgment, 
and  it  has  the  same  advantage  when  pleaded  here  as  when  pleaded  upon  arraign- 
ment, viz:  the  saving  the  attainder,  and  of  course  the  corruption  of  blood; 
which  nothing  can  restore  but  parliament,  when  a  pardon  is  not  pleaded  till 
after  sentence.  And  certainlv,  upon  all  accounts,  when  a  man  hath  ob^.«ained  a 
pardon  he  is  in  the  right  to  plead  it  as  soon  as  possible. 

Praying  the  benefit  of  clergy  may  also  be  ranked  among  the  motions  in  arrest 
of  judgment;  of  which  we  spoke  largely  in  the  preceding  chapter. 

If  all  these  resources  fail,  the  court  mUst  pronounce  that  judgment  which  the 
law  hath  annexed  to  the  crime,  and  which  hath  been  constantly  mentioned,  to- 
gether with  the  crime  itself,  in  some  or  other  of  the  former  chapters.  Of  these 
some  are  capital,  which  extend  to  the  life  of  the  offender,  and  consist  generally 
in  being  hanged  by  the  neck  till  dead;  though  in  very  atrocious  crimes,  other 
circumstances  of  terror,  pain,  or  disgrace  are  superadded ;  as,  in  treasons  of  all 
kinds,  being  drawn  or  dragged  to  the  place  of  execution;  in  high  treason  af- 
fecting the  kin^s  person  or  government,  embowelling  alive,  beheading,  and 
quartering;  and  in  murder,  a  public  dissection.  And^  in  case  of  any  treason 
committed  by  a  female,  the  judgment  is  to  be  burned  alive.  But  the  humanity 
of  the  English  nation  has  authorized,  by  a  tacit  consent,  an  almost  general  miti- 
gation of  such  parts  of  these  judgments  as  savour  of  torture  or  cruelty;  a 
*3771  ^^^^8^  ^^  hurdle  beiB^  'usually  allowed  to  such  traitors  as  are  con- 
•J  demned  to  be  drawn;  and  there  beinff  very  few  instances  (and  those 
accidental  or  by  negligence)  of  any  person's  being  embowelled  or  burned  till 
previously  deprived  oi  sensation  by  strangling.  Some  punishments  consist  in 
exile  or  banishment,  by  abjuration  of  the  realm,  or  transportation;  others  in  loss 
of  liberty,  by  perpetual  or  temporary  imprisonment.  Some  extend  to  confisca- 
tion, by  forfeiture  of  lands,  or  movables,  or  both,  or  of  the  profits  of  lands  for 

(«)  4  Rep.  46.  (»)  See  book  iii.  pace  407.  (•)  2  HaL  P.  a  ISS. 

^  The  law  upon  this  subject  has  been  materially  altered  by  the  statute  7  Geo.  IV. 
c.  64,  8.  20,  and  by  sect.  21  of  the  same  statute,  which  enacts  that  no  judgment 
after  verdict  upon  any  indictment  or  information  of  any  felony  or  misdemeanour 
shall  be  stayed  or  reversed  for  want  of  a  similiter;  nor  by  reason  that  the  jury- 
process  has  been  awarded  to  a  wrong  officer  upon  an  insufficient  suggesticMi;  nor 
for  any  misnomer  or  misdescription  of  the  officer  returning  such  propess,  or  of  any 
of  the  jurors;  nor  because  any  person  has  served  upon  the  jury  who  has  not  been 
returned  as  a  juror  by  the  sheriff  or  other  officer ;  and  that  where  the  ofienoe  charged 
lias  been  created  by  any  statute,  or  subjected  to  a  greater  degree  of  punishment,  or 
excluded  from  the  benent  of  clergy  by  any  statute*  the  indictment  or  information  shall, 
after  verdict,  be  held  sufficient  to  warrant  the  punishment  prescribed  by  the  statute,  if 
it  describe  the  offence  in  the  words  of  the  statute. — Chittt. 

Many  of  the  grounds  of  objections  enumerated  in  this  statute  have  been,  moreover, 
by  subsequent  provisions,  either  wholly  removed,  by  rendering  the  averments  either 
wholly  unnecessary,  (14  &  15  Vict.  e.  100,)  by  allowing  amendments  at  the  trial,  ^11  &  12 
Vict.  c.  46,  12  &  13  Vict.  c.  45,  14  &  15  Vict.  c.  100,)  or  by  requinns  all  oljections  for 
formal  defects  apparent  on  the  face  of  an  indictment  to  be  taken  before  the  jury  are 
«worn.  14  &  15  Viot.  c.  100, — Stxwart. 
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life:  others  induce  a  disability  of  holding  offices  or  employments,  beinii^  heirS; 
executors,  and  the  like.  Some,  though  rarely,  occasion  a  mutilation  or  dismem* 
bering,  by  cutting  off  the  hand  or  ears;  others  fix  a  lasting  stigma  on  the  of* 
fender,  by  slitting  the  nostrils,  or  branding  in  the  hand  or  cheek.  Some  are 
merely  pecuniary,  by  stated  or  discretionary  fines :  and  lastly,  there  are  others 
that  consist  principally  in  their  ignominy,  though  most  of  them  are  mixed  with 
some  degree  of  corporal  pain;  and  these  are  inflicted  chiefly  for  such  crimes  aa 
either  arise  from  indigence  or  render  even  opulence  disgraceful ;  such  as  whip- 
ping, hard  labour  in  tne  house  of  correction  or  otherwise,  the  pillory,  the  stocKa, 
and  the  ducking-stool. 

Disgusting  as  this  catalogue  may  soem,  it  will  afford  pleasure  to  an  Englusii 
reader,  and  do  honour  to  the  English  law,  to  compare  it  with  that  shocking  ap« 
paratus  of  death  and  torment  to  be  met  with  in  the  criminal  codes  of  almost 
every  other  nation  in  Europe.  And  it  is  moreover  one  of  the  glories  of  our  Eng* 
lish  law  that  the  species,  though  not  always  the  quantity  or  degree,  of  punish- 
ment is  ascertained  for  every  offence;  and  that  it  is  not  left  in  the  breast  of  any 
judge,  nor  even  of  a  jury,  to  alter  that  judgment,  which  the  law  has  beforehand 
ordained  for  every  subject  alike,  without  respect  of  persons.  For,  if  judgmenta 
wore  to  be  the  private  opinions  of  the  jud^e,  men  would  then  be  slaves  to  their 
magistrates,  and  would  live  in  society  without  knowing  exactly  the  conditions 
and  obligations  which  it  lays  them  under.  And  besides,  as  this  prevents  op- 
pression on  the  one  hand,  so  on  *the  other  it  stifles  all  hopes  of  impunity  r*^j^ 
or  mitigation ;  with  which  an  offender  might  flatter  himself,  if  his  punish-  ^ 
ment  depended  on  the  humour  or  discretion  of  the  court.  Whereas,  where  an 
established  penalty  is  annexed  to  crimes,  the  criminal  may  read  their  certain 
consequence  in  that  law;  which  ought  to  be  the  unvaried  rule,  as  it  is  the  in- 
flexible judge,  of  his  actions. 

The  discretionary  fines  and  discretionary  length  of  imprisonment  which  our 
courts  are  enabled  to  impose  may  seem  an  exception  to  this  rule.  But  the 
general  nature  of  the  punishment,  viz.,  by  fine  or  imprisonment,  is  in  these  cases 
fixed  and  determinate;  though  the  duration  and  quantity  of  each  must  fre- 
quently vaiT,  from  the  aggravations,  or  otherwise,  of  the  offence,  the  quality  and 
condition  of  the  parties,  and  fh>m  innumerable  other  circumstances.  The  quan* 
tuviy  in  particular,  of  pecuniary  fines  neither  can  nor  ought  to  be  ascertained  by 
an  invariable  law.  The  value  of  money  itself  changes  from  a  thousand  causes; 
and,  at  all  events,  what  is  ruin  to  one  man's  fortune  may  be  matter  of  indiffer- 
ence to  another's.  Thus,  the  law  of  the  twelve  tables  at  Kome  fined  every  person 
that  struck  another  five-and-twenty  denarii:  this,  in  the  more  opulent  days  of 
the  Empire,  grew  to  be  a  punishment  of  so  little  coii^ideration  that  Aulus  Gel- 
lius  tells  a  story  of  one  Lucius  Neratius,  who  made  it  his  diversion  to  ^ive  a  blow 
to  whomsoever  he  pleased  and  then  tender  them  the  legal  forfeiture.  Our  statute 
law  has  not  therefore  often  ascertained  the  quantity  of  fines,  nor  the  common 
law  ever;  it  directing  such  an  offence  to  be  punished  by  fine  in  general,  without 
specifying  the  certain  sum;  which  is  fully  sufficient  when  we  consider  that,  how- 
ever unlimited  the  power  of  the  court  may  seem,  it  is  far  from  being  wholly 
arbitrary;  but  its  discretion  is  regulated  by  law.  For  the  bill  of  rightfi(^  has 
particularly  declared  that  excessive  fines  ought  not  to  be  imposed,  nor  cruel  and 
unusual  punishments  inflicted,  (which  had  a  retrospect  to  some  unprecedented 
proceedings  in  the  court  of  king's  bench  in  the  reign  of  kin^  James  the  Second;) 
*and  the  same  statute  further  declares  that  all  grants  and  promises  of  r4cD>7Q 
fines  and  forfeitures  of  particular  persons  before  conviction  are  illegal  ^ 
and  void.  Now,  the  bill  of  rights  was  only  declaratory  of  the  old  constitutional 
law ;  and  accordingly  we  find  it  expressly  holden  long  before,(6)  that  all  such 
previous  grants  are  void;  since  thereby  many  times  undue  means  and  more 
violent  prosecution  would  be  used  for  private  lucre  than  the  quiet  and  just  pro- 
ceei^'ng  of  law  would  permit. 

The  reasonableness  of  fines  in  criminal  cases  has  also  been  usually  regulated 
by  the  determination  of  magna  carta,  c.  14,  concerning  amercements  for  misbe- 

(<i)  8lftt.lW.MiilM.it  2, 0.2.  («)2Inft.«B. 
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haviour  by  the  suitors  in  matters  of  civil  right.  "Idber  homo  non  amercietur  pre 
parvo  delictOy  nisi  secundum  modum  ipsius  delicti;  et  pro  magno  delicto,  secundum 
magnitudinem  delicti;  salvo  contenemento  suo;  et  mercator  eodem  mode,  salva  mer- 
candisa  sua ;  et  villanus  eodem  modo  amercietur,  salvo  wainagio  suo"  A  role  that 
obtained  even  in  Henry  the  Second's  time,(/)  and  means  only  that  no  man  shall 
have  a  larger  amercement  imposed  upon  him  than  his  circumstances  or  personal 
estate  will  bear;  saving  to  the  landholder  his  contenement*  or  land;  to  the  trader 
his  merchandise;  and  to  the  countryman  his  wainage,  or  team  and  instruments 
of  husbandry.  In  order  to  ascertain  which,  the  great  charter  also  directs  that 
the  amercement,  which  is  always  inflicted  in  general  terms,  (^"sit  in  miseri' 
cordia")  shall  be  set,  ponatur,  or  reduced  to  a  certainty,  by  the  oath  of  good  and 
lawful  men  of  the  neighbourhood.  Which  method  of  liquidating  the  amerce- 
ment to  a  precise  sum  was  usually  performed  in  the  superior  courts  by  the  as- 
sessment or  affeerment  of  the  coroner,  a  sworn  officer  chosen  by  the  neighbour- 
hood, under  the  equity  of  the  statute  Westm.  1,  c.  18 ;  and  then  the  judges 
estreated  them  into  the  exchequer.(^)  But  in  the  court-leet  and  court-baron  it 
IS  still  performed  by  affeerors,  or  suitors  sworn  to  affeere,  that  is,  tax  and  mode- 
rate the  general  amercement  according  to  the  particular  circumstances  of  the 
*S801  ^^^^^^  *and  the  offender.  (A)  Amercements  imposed  oy  the  superior 
^  courts  on  their  own  officers  and  ministers  were  affeered  by  the  judges 
themselves;  but  when  a  peculiar  mulct  was  inflicted  by  them  on  a  stranger  ('not 
being  party  to  any  suit)  it  was  then  denominated  a  fine;(C)  and  the  antient 
practice  was,  when  aoy  such  fine  was  imposed,  to  inquire  by  a  jury  *^  quantum 
xnde  regi  dare  valeat  per  annum,  salva  sustentatione  sua,  et  uxorif,  et  liberorum  suo 
rum'\j)  And  since  the  disuse  of  such  inquest,  it  is  never  usual  to  assess  a  larger 
fine  than  a  man  is  able  to  pay  without  touching  the  implements  of  his  livelihood ; 
but  to  inflict  corporal  punishment,  or  a  limited  imprisonment,  instead  of  such 
fine  as  might  amount  to  imprisonment  for  life.  And  this  is  thn  reason  why  fines 
in  the  king's  court  are  frequently  denominated  ransoms,  because  the  penalty 
must  otherwise  fall  upon  a  man's  person  unless  it  be  redeemed  or  ransomed  by 
a  pecuniary  fine;(/:)  according  to  an  antient  maxim,  qui  non  habet  in  crumena 
luat  in  corpore.  Yet,  where  any  statute  speaks  both  of  fine  and  ransom,  it  is 
holden  that  the  ransom  shall  be  treble  to  tne  fine  at  lea8t.(/) 

When  sentence  of  death,  the  most  terrible  and  highest  judgment  in  the  laws 
of- England,  is  pronounced,  the  immediate  inseparable  consequence  from  the 
common  law  is  attainder.  For  when  it  is  now  clear  beyond  all  dispute  that  the 
criminal  is  no  longer  fit  to  live  upon  the  earth,  but  is  to  be  exterminated  as  a 
monster  and  a  bane  to  human  society,  the  law  sets  a  note  of  infamy  upon  him, 
puts  him  out  of  its  protection,  and  takes  no  further  care  of  him  than  barely  to 
see  him  executed.'  He  is  then  called  attaint,  attinctus,  stained  or  blackened. 
He  is  no  longer  of  any  credit  or  reputation;  he  cannot  be  a  witness  in  any  court; 
neither  is  he  capable  of  performing  the  f\inctions  of  another  man ;  for,  by  an 
anticipation  of  his  punishment,  he  is  already  dead  in  law.(;7i)  This  is  after 
Judgment;  for  there  is  great  difference  between  a  man  convicted  and  attainted: 
though  they  are  fi-equently  through  inaccuracy  confounded  together.  After 
*^^1 1  <^oi^^^o^^o^  ^only  a  man  is  liable  to  none  of  these  disabilities;  for  there  is 
-I  still  in  contemplation  of  law  a  possibility  of  his  innocence.  Something 
may  be  offered  in  arrest  of  judgment;  the  indictment  may  be  erroneous,  which 

U)  GUmT.  {.  0,  e.  8  and  11.  (f)  OUb.  Kzch.  e.  6. 

(V)  r.  N.  B.  76.  m  Mirr.  o.  6,  {  8.    Lamb.  JBtnmemk,  67ft. 

(*)  Tb«  affeeror*!  oath  Is  oonoelTed  In  Om  rmj  tamu  of  Q)  Drer,  282. 

-  -    ■    -  "  (•)8lBrt.: — 


eharta.    Jltah.  Barrvj,  c  U.  (•)8Iiist.218. 

(I)  8  Rep.  40. 

"^ 


'Lord  Coke  sayB  that  ** eonUnement  Bignifieth  his  countenaDce,  as  w^  armour  of  a 
soldier  is  his  countenaDce,  the  books  of  a  scholar  his  countenance,  and  the  like."  2  Inst. 
28.  He  also  adds  that  "  the  wamagkm  is  the  countenance  of  the  villein ;  and  it  was  great 
reason  to  save  his  wainage,  for  otherwise  the  miserable  creature  was  to  carry  the  burden 
on  his  back."    Ibid. — GHRfSTiAN. 

'  'VhiB  must  be  taken  with  some  qualification ;  for  the  person  of  an  attainted  felon  ii 
still  under  the  protecMon  of  the  law,  and  to  kill  him  without  warrant  would  be  murder 

Foat.  73.— Chittt. 
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will  render  his  gailt  uncertain,  and  thereupon  the  present  conviction  mav  be 
quashed ;  he  may  obtain  a  pardon,  or  be  allowed  tne  benefit  of  clergy ;  both 
which  suppose  some  latent  sparks  of  merit  which  plead  in  extenuation  of  his 
fault.  But  when  judgment  is  once  pronounced,  both  law  and  fact  conspire  to 
prove  him  completely  guilty;  and  there  is  not  the  remotest  possibility  left  of  any 
thing  to  be  said  in  his  favour.  Upon  judgment,  therefore,  of  death,  and  not 
before,  the  attainder  of  a  criminal  commences;  or  upon  such  circumstances  ad 
are  equivalent  to  judgment  of  death;  as  judgment  of  outlawry  on  a  capital 
crime  pronounced  for  absconding  or  fleeing  from  justice,  which  tacitly  confesses 
the  guilt.  And  therefore,  either  upon  judgment  of  outlawry,  or  of  death,  for 
treason  or  felony,  a  man  shall  be  said  to  be  attainted. 

The  consequences  of  attainder  are  forfeiture  and  corruption  of  blood. 

1.  Forfeiture  is  twofold, — of  real  and  personal  estates.  First,  as  to  real 
estates.  By  attainder  in  high  treason(n)  a  man  forfeits  to  the  king  all  his 
lands  and  tenements  of  inheritance,  whether  fee-simple  or  fee-tail,  and  all  his 
rights  of  entry  on  lands  or  tenements  which  he  had  at  the  time  of  the  offence 
committed,  or  at  any  time  afterwards,  to  be  forever  vested  m  the  crown ;  and 
also  the  profits  of  all  lands  and  tenements  which  he  had  in  his  own  right  for 
life  or  years,  so  long  as  such  interest  shall  subsist.  This  forfeiture  relates  back- 
wards to  the  time  of  the  treason  committed,  so  as  to  avoid  all  intermediate 
sales  and  encumbrances,(o)  but  not  those  before  the  fact ;  and  therefore  a  wife's 
jointure  is  not  forfeitable  tor  the  treason  of  her  husband,  because  settled  upon 
her  previous  to  the  treason  committed.  But  her  dower  *is  forfeited,  by  r*ooo 
the  express  provision  of  statute  5  &  6  Bdw.  VI.  c.  11.  And  yet  the  "■ 
husband  shall  be  tenant  by  the  curtesy  of  the  wife's  lands  if  the  wife  be 
attainted  of  treBson,(^p)  for  that  is  not  prohibited  by  the  statute.  But,  though 
after  attainder  the  forfeiture  relates  back  to  the  time  of  the  treason  committed^ 
yet  it  does  not  take  effect  unless  an  attainder  be  had,  of  which  it  is  one  of  the 
fhiits ;  and  therefore  if  a  traitor  dies  before  iudgment  pronounced,  or  is  killed 
in  open  rebellion,  or  is  hanged  by  martial  law,  it  works  no  forfeiture  of  his 
lands,  for  he  never  was  attainted  of  treason.(g)  Bat  if  the  chief  justice  of  the 
king's  bench  (the  supreme  coroner  of  all  England)  in  person,  upon  the  view  of 
the  body  of  one  killed  in  open  rebelliou,  records  it,  and  returns  the  record  into 
his  own  court,  both  lands  and  goods  shall  be  forfeited.(r) 

The  natural  justice  of  forfeiture  or  confiscation  of  property  for  treason(«)  is 
founded  on  this  consideration :  that  he  who  hath  thus  violated  the  fundamental 

Erinciples  of  government,  and  broken  his  part  of  the  original  contract  between 
ing  and  people,  hath  abandoned  his  connections  with  society,  and  hath  no 
longer  any  right  to  those  advantages  which  before  belonged  to  him  purely  as 
a  member  of  the  community;  among  which  social  advantages  the  right  of  trans- 
ferring or  transmitting  property  to  others  is  one  of  the  chief.  Such  forfeitures, 
moreover,  whereby  his  posterity  must  suffer  as  well  as  himself,  will  help  to 
restrain  a  man,  not  only  by  the  sense  of  his  duty  and  dread  of  personal  punish- 
ment, but  also  by  his  passions  and  natural  affections,  and  wilt  interest  every 
dependant  and  relation  he  has,  to  keep  him  from  offending,  according  to  that 
beautiful  sentiment  of  Cicero,(<)  "  Tiec  vera  me  fugit  quam  sit  acerbum,  parentum 
scelera  filiomm  pcmU  lui ;  sed  hoc  prceclare  legibus  comparatum  est,  ut  caritas  libe- 
rorum  amiciores  patentee  reipublicce  redderet"  And  therefore  Aulus  Cascellius,  a 
Boman  lawyer  in  the  time  of  the  triumvirate,  used  to  boast  that  he  bad  tiivd 
reasons  for  *de8pi8ing  the  power  of  the  tyrants, — ^his  old  age  and  his  r*Qwo 
want  of  children ;  for  children  are  pledges  to  the  prince  of  the  father's  •■ 
obedience.(f)  Yet  many  nations  have  thought  that  this  posthumous  punish- 
ment savours  of  hardship  to  the  innocent,  especially  for  crimes  that  do  not 
strike  at  the  very  root  and  foundation  of  society,  as  treason  against  the  govern- 
ment expressly  does.  And  therefore,  though  confiscations  were  very  frequent 
in  the  times  of  the  earlier  emperors,  yet  Arcadius  and  Honorius,  in  every  other 


(•)  Co.  Utt  392.    SlnitSia.    lHaLP.0.240.  2  Hawk. 
».a448. 
(•)  8  last.  2tl. 

1 1  HaL  P.  0. 869. 

lCb.Lltt.18. 


^ 


(r)  4  Kep.  W. 
•)  See  book  L  page  260. 
f)  Ad  Brutian,  09.12, 
(*)  OraTia.  1,  {  66. 
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infi'ance  but  that  of  treason,  thought  it  more  just,  "ibi  esse  pcBnaniy  ubi  noxa 
est  J*-  and  ordered  that  "peccata  suos  teneant  attctores,  nee  tdterius  progrediatur 
metus,  quam  reperiatur  delictum  :'\u)  and  Justinian  also  made  a  law  to  restrain 
the  punishment  of  relations,(t;)  which  directs  the  forfeiture  to  go,  except  in  the 
case  of  crimen  majestatiSy  to  the  next  of  kin  to  the  delinquent.  On  tne  other 
hand,  the  Macedonian  law  extended  even  the  capital  punishment  of  treason, 
not  only  to  the  children,  but  to  ail  the  relations,  of  the  delinquent  :(w)  and  of 
course  their  estatei^  must  be  also  forfeited,  as  no  man  was  left  to  inherit  them. 
And  in  Germany,  by  the  famous  golden  bulle,(a;)  (copied  almost  verhatim  from 
Justinian's  code,)(y)  the  lives  of  the  sons  of  such  as  conspire  to  kill  an  elector 
are  spared,  as  it  is  expressed,  by  the  emperor's  particular  bounty.  But  they  are 
deprived  of  all  their  effects  and  rights  of  succession,  and  are  rendered  incapable 
of  any  honour,  ecclesiastical  or  civil :  '^  to  the  end  that,  being  always  poor  and 
necessitous,  they  may  forever  be  accompanied  by  the  infamy  of  their  father; 
may  languish  in  continual  indigence ;  and  may  find  (says  this  merciless  edict) 
their  punishment  in  living,  and  their  relief  in  dying." 

With  us  in  England,  forfeiture  of  lands  and  tenements  to  the  crown  for 
treason  is  by  no  means  derived  from  the  feodal  policy,  (as  has  been  already 
observed,)(2:)  but  was  antecedent  to  the  establishment  of  that  system  in  this 
*3841  ^^^^^^'  *being  transmitted  from  our  Saxon  anoestors,^a)  and  forming  a 
^  part  of  the  antient  Scandinavian  constitution.(^)  But  m  certain  treasons 
relating  to  the  coin  (which,  as  we  formerly  observed,  seem  rather  a  species  of 
the  crimen  falsi  than  the  crimen  kesce  majestatis)  it  is  provided  by  some  of  the 
modem  statutes(c)  which  constitute  the  offence,  that  it  shall  work  no  forfeiture 
of  lands,  save  only  for  the  life  of  the  offender ',  and,  by  all,  that  it  shall  not 
deprive  the  wife  of  her  dower.((f)    And,  in  order  to  abolish  such  hereditaiy 

Sunishment  entirely,  it  was  enacted,  by  statute  7  Anne,  c.  21,  that  after  the 
ecease  of  the  late  pretender  no  attainder  for  treason  should  extend  to  the  dis- 
inheriting of  any  heir,  nor  to  the  prejudice  of  any  person  other  than  the  traitor 
himself;  oy  which  the  law  of  foneitures  for  high  treason  would  by  this  time 
have  been  at  an  end,  had  not  a  subsequent  statute  intervened  to  give  them  a 
longer  duration  The  history  of  this  matter  is  somewhat  singular,  and  worthy 
observation.  Ac  the  time  of  the  union,  the  crime  of  treason  in  Scotland  was, 
by  the  Scots  law,  in  many  respects  different  from  that  of  treason  in  £ngland| 
and  particularly  in  its  consequence  of  forfeitures  of  entailed  estates,  which  was 
more  peculiarly  English ;  yet  it  seemed  necessary  that  a  crime  so  nearly  affect- 
ing government  should,  both  in  its  essence  and  consequences,  be  put  on  the  same 
footing  in  both  parts  of  the  united  kingdoms.  In  new-modelhng  these  laws, 
tho  Scotch  nation  and  the  English  house  of  commons  struggled  hard,  partly  to 
maintain,  and  partly  to  acquire,  a  total  immunity  from  forfeiture  and  corruption 
of  blood,  whicn  the  house  of  lords  as  firmly  resisted.  At  length  a  compromise 
was  agreed  to,  which  is  established  by  this  statute, — ^viz.,  that  the  same  crimes, 
and  no  other,  should  be  treason  in  Scotland  that  are  so  in  England ;  and  that 
the  English  forfeitures  and  corruption  of  blood  should  take  place  in  Scotland 
till  the  death  of  the  then  pretender,  and  then  cease  throughout  the  whole 
of  Great  Britain  :(e)  the  lords  artfully  proposing  this  temporary  clause,  in 
I'SSfil  '^'^^P^^'  '^  ^  <3&^d)(/)  ^^^^  the  prudence  of  succeeding  parliaments  would 
^  make  it  perpetual.(^)  This  has  partly  been  done  by  the  statute  17  Geo. 
11.  c.  39,  (made  in  tne  year  preceding  the  late  rebellion,)  the  operation  of  these 
indemnifying  clauses  being  thereby  still  further  suspended  till  the  death  of  the 
«ons  of  the  pretender.(A)* 

(•)  Obd.  9,  47,  23.  (f)  Ib\±    8  A  9  W.  m.  o.  M.   16  ft  16  Qeo.  IL  e.  tt. 

(•)  Nov.  134,  a  13.  {•)  Burnet's  Hist  kA  1709. 

(«)  Qq.  Curt.  L  0.  v)  Consideraticnu  on  the  Law  of  Forfeiton^  0. 

M  dtp.  24.  m  See  Font  250. 

m  L.9. 1 8,  {.  6.  (*)  The  jostioe  and  expedtenor  of  this  proTisioii  wen 

(■}  See  book  IL  pege  261.  defended  at  the  time  with  much  leandnf  and  strength  of 

'•)  LL.  jElfr.  c.  4.    CbmA  c  64.  argument  in  the  Oonsideratioas  on  the  Law  of  roriUtsi% 

(*)  Stiemh^de  jurt  Oath,  I.  2,  o.  6,  and  1. 8,  o.  8.  first  pabllshed  aj».  1744.    See  book  L  page  244. 

(•)  '    ■  -    " 


Stat  6  Ella.  0.  IL   18XUX.0.L 


*  By  the  39  Geo.  III.  c.  93»  the  clause  in  the  7  Anne,  c.  21,  and  that  in  the  17  Geo.  IL 
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In  petit  treason  and  felony,  the  offender  also  forfeits  all  his  chattel  interests 
absolutely,  and  the  profits  of  all  estates  of  freehold  during  life ;  and,  ailer  hia 
death,  all  his  lands  and  tenements  in  fee^simple  (bat  not  those  ^n  tail)  to  the 
erown^  for  a  very  short  period  of  time ;  for  the  king  shall  have  them  for  a  year 
and  a  day,  and  may  commit  therein  what  waste  he  pleases,  which  is  called  the 
king's  year  J  day  and  waste.{i)  Formerly  the  king  had  only  liberty  of  commit* 
tin^  waste  on  the  lands  of  felons  by  pulling  down  their  houses,  extirpating 
their  gardens,  ploughing  their  meadows,  and  cutting  down  their  woods.  Ana 
a  punishment  of  a  similar  spirit  appears  to  have  obtained  in  the  Oriental  conn* 
tnes,  from  the  decrees  of  ^Nebuchadnezzar  and  Cyrus  in  the  books  of  Daniel(A) 
and  Ezra,(Z)  which,  besides  the  pain  of  death  inflicted  on  the  delinquents  there 
specified,  ordain  '^  that  their  houses  sh^'il  be  made  a  dunghill/'    But,  this  tending 

freatly  to  the  prejudice  of  the  public,  it  was  agreed,  in  the  reign  of  Henry  the 
'irst,  in  this  kingdom,  that  the  king  should  have  the  profits  of  the  land  for  one 
year  and  a  day,  in  lieu  of  the  destriction  he  was  otherwise  at  liberty  to  com- 
mit ;(77i)  and  therefore  magna  carta(jO  provides  that  the  king  shall  only  hold 
such  lands  for  a  year  and  a  day,  and  tnen  restore  them  to  the  lord  of  the  fee, 
without  any  mention  made  of  waste.  But  the  statute  17  Ed w.  U.  de  prcarogativa 
regis  seems  to  suppose  that  the  king  shall  have  his  year,  day,  and  waste,  and 
not  the  *year  and  day  instead  0/ waste;  which  Sir  Edward  Coke  (and  r^coog 
the  author  of  the  Mirror,  before  him)  very  justly  look  upon  as  an  en-  ^ 
croachment,  though  a  very  antient  one,  of  the  royal  prerogative.(o)  This  year, 
day,  and  waste  are  now  usually  compounded  for,  but  otherwise  they  regularly 
belong  to  the  crown ;  and,  after  their  expiration,  the  land  would  have  naturally 
descended  to  the  heir,  (as  in  gavelkind  tenure  it  still  does,)  did  not  its  feodal 
quality  intercept  such  descent  and  give  it  by  way  of  escheat  to  the  lord.  These 
forfeitures  for  felony  do  also  arise  only  upon  attainder;  and  therefore  Afelo  de  se 
forfeits  no  land  of  inheritance  or  freehold,  for  he  never  is  attainted  as  a  felon.(j>) 
They  likewise  relate  back  to  the  time  of  the  offence  committed,  as  well  as  for- 
feitures for  treason;  so  as  to  avoid  all  intermediate  charges  and  conveyances. 
This  may  be  hard  upon  such  as  have  unwarily  engaged  with  the  offender;  but 
the  cruelty  and  reproach  must  lie  on  the  part,  not  of  the  law,  but  of  the  crimi- 
nal, who  has  thus  knowingly  and  dishonestly  involved  others  in  his  own 
calamities. 

These  are  all  the  forfeitures  of  real  estates  created  by  the  common  law,  as 
consequential  upon  attainders  by  iudgment  of  death  or  outlawry.  I  here  omit 
the  particular  forfeitures  created  by  the  statutes  of  prcemunire  and  others, 
because  I  look  upou  them  rather  as  a  part  of  the  judgment  and  penalty  inflicted 
by  the  respective  statutes  than  as  consequences  of  such  judgment,  as  in  treason 
and  felony  they  are.  But  I  shall  just  mention,  as  a  part  of  the  forfeiture  of 
real  estates,  the  forfeiture  of  the  profits  of  lands  during  life,  which  extends  to 
two  other  instances  besides  those  already  spoken  of, — ^misprision  of  treason,(9) 
and  striking  in  Westminster  hail,  or  drawing  a  weapon  upon  a  judge  there 
sitting  in  the  king's  courts  of  justice.(r) 
The  forfeiture  of  goods  and  chattels  accrues  in  every  one  of  the  higher  kinds 


(9  2Ingt37.  (•)  Mirr.  c  6, 1  a.    2Iii0fc.a7. 

(*)  Cb.  liL  T.  20.  h)  8  Inst  M. 

t«)  Ch.  tL  t.  11.  (t)  IWd.  218. 

l»)Hlrr.c4,il6.    n«t.  f.  1, «.  28.  (')  Ibid.  141. 
(•)  0  Hen.  HI.  0.  22. 


o.  30,  limiting  the  periods  when  forfeiture  for  treason  should  be  abolished,  are  repealed. 
So  that  the  kw  of  K>rfeiture  in  oases  of  high  treason  is  now  the  same  as  it  was  by  the 
oommon  law,  or  as  it  stood  prior  to  the  seventh  year  of  the  reign  of  queen  Anne.-* 
Christiak. 

Also,  by  54  Geo.  III.  c.  145,  no  attainder  for  felony,  except  in  high  treason,  petit 
treason,  murder,  or  abetting,  ^c.  the  same,  shall  extend  to  the  disinheriting  any  heir, 
nor  to  the  prejudice  of  the  right  or  title  of  any  person,  except  the  offender  during  his 
life  only;  and  every  person  to  whom  the  right  or  interest  of  any  lands  ct  tenements 
should  or  might  after  the  dnath  of  such  offender  have  appertained,  if  no  such  attainder 
lifid  been,  may  enter  thereon. — Chitty. 
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*8871  ^^<>^^^^^'  ^^  ^^S^  treason  or  misprision  "^thereof,  petit  treason,  felonies 
J  of  all  sorts,  whether  clergyable  or  not,  self-murder  or  felonv  de  ac,  petit 
larceny,  standing  mute,  and  the  above-mentioned  offences  of  striking,  &c.  in 
Westminster  halT.  For  flight,  also,  on  an  accusation  of  treason,  felony,  or  even 
petit  larceny,  whether  the  party  be  found  guilty  or  acquitted,  if  the  jury  find 
the  flight,  the  party  shall  forfeit  his  goods  and  chattels ;  for  the  veiy  flight  is  an 
olfence  carrying  with  it  a  strong  presumption  of  guilt,  and  is  at  least  an 
endeavour  to  elude  and  stifle  the  course  of  justice  prescribed  by  the  law.  But 
the  jury  very  seldom  find  the  flight,(«)  forfeiture  being  looked  upon,  since  ihe 
vast  increase  of  personal  property  of  late  years,  as  too  lar^e  a  penalty  for 
an  offence  to  which  a  man  is  prompted  by  the  natural  love  of  Tibertv.' 

There  is  a  remarkable  difference  or  two  between  the  forfeiture  of  lands  and 
of  goods  and  chattels.  I.  Lands  are  forfeited  upon  attainder ,  and  not  before : 
goods  and  chattels  are  forfeited  by  convictian.  Because  in  many  of  the  cases 
where  goods  are  forfeited  there  never  is  any  attainder,  which  happens  only 
where  judgment  of  death  or  outlawry  is  given :  therefore  in  those  cases  the 
forfeiture  must  be  upon  conviction  or  not  at  all;  and,  being  necessarily  upon 
conviction  in  those,  it  is  so  ordered  in  all  other  cases;  for  the  law  loves  uni- 
formity. 2.  In  outlawries  for  treason  or  felony,  lands  are  forfeited  only  by  the 
judgment;  but  the  goods  and  chattels  are  forfeited  by  a  man's  being  first  put  in 
the  exigent,  without  staying  till  he  is  quinto  exadus,  or  finally  outlawed ;  for  the 
secreting  himself  so  long  m>m  justice  is  construed  a  flight  in  law.(Q  The  for 
feiture  of  lands  has  relation  to  the  time  of  the  fact  committed,  so  as  to  avoid 
all  subsequent  sales  and  encumbrances ;  but  the  forfeiture  of  ^ods  and  chattels 
has  no  relation  backwards,  so  that  those  only  which  a  man  has  at  the  time  of 
conviction  shall  be  forfeited.  Therefore  a  traitor  or  felon  may  bona  fide  sell  any 
of  his  chattels,  real  or  personal,  for  the  sustenance  of  himself  and  family  be- 
*S881  ^^^^^  ^^^  ^^^^  ^^^  conviction  ;(u)  for  personal  property  is  of  *80  fluctu- 
^  ating  a  nature  that  it  passes  through  many  hands  in  a  short  time ;  and 
no  buyer  could  be  safe  if  he  were  liable  to  return  the  goods  whibh  he  had 
fairly  bought  provided  any  of  the  prior  vendors  had  committed  a  treason  or 
felony.  Yet  if  they  be  collusively  and  not  bona  fide  parted  with,  merely  to 
defraud  the  crown,  the  law  (and  particularlv  the  statute  13  Eliz.  c.  5)  will  reach 
them,  for  thev  are  all  the  while  truly  and  substantially  the  goods  of  the  offender; 
and  as  he,  if  acquitted,  might  recover  them  himself,  as  not  parted  with  for  a 
good  consideration,  so  in  case  he  happens  to  be  convicted  the  law  will  recover 
them  for  the  king. 

II.  Another  immediate  consequence  of  attainder  is  the  corruption  of  bloody 
both  upwards  and  downwards,  so  that  an  attainted  person  can  neither  inherit 
lands  or  other  hereditaments  from  his  ancestors,  nor  retain  those  he  is  already 
in  possession  of,  nor  transmit  them  by  descent  to  any  heir;  but  the  same  shall 
escheat  to  the  lord  of  the  fee,  subject  to  the  king's  superior  right  of  forfeiture : 
and  the  person  attainted  •  shall  also  obstruct  all  descents  to  his  posterity, 
wherever  they  are  obliged  to  derive  a  title  through  him  to  a  remoter  an> 
cestor.(i;) 

This  is  one  of  those  notions  which  our  laws  have  adopted  from  the  feodal 
constitutions  at  the  time  of  the  Korman  conquest,  as  appears  frx>m  its  being 
unknown  in  those  tenures  which  are  indisputably  Saxon,  or  gavelkind: 
wherein,  though  by  treason,  according  to  the  antient  Saxon  Laws,  £e  land  is 
forfeited  to  the  king,  yet  no  conniption  of  blood,  no  impediment  of  descents, 
ensues ;  and,  on  judgment  of  mere  felony,  no  escheat  accrues  to  the  lord.  And 
therefore,  as  every  other  oppressive  mark  of  feodal  tenure  is  now  happily  worn 
away  in  these  kingdoms,  it  is  to  be  hoped  that  this  corruption  of  blood,  with  all 

(•)  Staimdi:  p.  a  188,  b.  (•)  2  Hawk.  P.  0. 464. 

(«)  8  Inst.  282.  (•)  See  book  ii.  p.  261. 

*  By  7  &  8  Geo.  IV.  c.  28,  8.  5,  it  is  enacted  "  that  where  any  person  shall  be  indicted 
for  treason  or  felony,  the  jury  impanelled  to  try  such  person  shall  not  be  charged  to 
inquire  oonceming  his  lands,  tenements,  or  goods,  nor  whether  he  fled  for  such  treason 
o^  felony."    The  practi^  had  been  wholly  discontinued  for  some  years. — Chittt. 
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its  coonected  conaequences^  not  only  of  present  escheat,  but  of  future  inca- 
pacities of  inheritance  even  to  the  twentieth  generation,  may  ii  process  of 
time  be  abolished  by  act  of  parliament,  as  it  stands  upon  a  very  different 
footing  from  the  forfeiture  of  lands  for  high  ^treason,  affecting  the  r^qoo 
king's  person  or  government.  And  indeed  the  legislature  has,  from  L 
time  to  timCy  appeared  very  inclinable  to  give  way  to  so  equitable  a  provision, 
by  enacting  that  in  certain  treasons  respecting  the  papal  supremacy(u7)  and  the 
public  coin,(a;)  and  in  many  of  the  new-made  felonies  created  since  the  reign  of 
Kenry  the  Eighth  bv  act  of  parliament,  corruption  of  blood  shall  be  saved. 
But  as  in  some  of  the  acts  for  creating  felonies  (and  those  not  of  the  most 
atrocious  kind)  this  saving  was  neglected  or  forgotten  to  be  made,  it  seems  to 
be  highly  reasonable  and  expedient  to  antiquate  the  whole  of  this  doctrine  by 
one  undistinguishing  law:  especially  as,  by  the  afore-mentioned  statute  of  7 
Anne,  c.  21,  (the  operation  of  which  is  postponed  by  statute  17  Geo.  II.  c.  39,) 
after  the  death  of  the  sons  of  the  late  pretender  no  attainder  for  treason  will 
extend  to  the  disinheriting  any  heir  nor  the  prejudice  of  any  person,  other  than 
the  offender  himself,  which  virtually  abolishes  all  corruption  of  blood  for 
treason,  though  (unless  the  legislature  should  interpose)  it  will  still  continue 
for  many  sorts  of  felony.* 


CHAPTEK  XXX, 
OF  REVKRSA.L  OF  JUDGMENT. 


*^W^  are  next  to  consider  how  judgments,  with  their  several  con-    rMQA 
nected  consequences  of  attainder,  forfeiture,  and  corruption  of  blood,    *• 
may  be  set  aside.    There  are  two  ways  of  doing  this ;  either  by  falsifying  or 
reversing  the  judgment,  or  else  by  reprieve  or  pardon. 

'  A  judgment  may  be  falsified,  reversed,^  or  avoided,  in  the  first  place,  tffitJumt  a 
writ  of  erroTf  for  matters  foreign  to  or  dehors  the  record, — ^that  is,  not  apparent 
upon  the  face  of  it;  so  that  they  cannot  be  assigned  for  error  in  the  superior 
court,  which  can  only  judge  from  what  appears  in  the  record  itself;  and  there- 
fore if  the  whole  record  be  not  certified,  or  not  truly  certified,  by  the  inferior 
court,  the  party  injured  thereby  (in  both  civil  and  criminal  cases)  may  allege  a 
diminution  of  the  record,  and  cause  it  to  be  rectified.  Thus,  if  any  judgment 
whatever  be  given  by  persons  who  had  no  good  commission  to  proceed  against 
the  person  condemned,  it  is  void,  and  may  be  falsified  by  showing  the  special 
matter  without  writ  of  error.^  As  where  a  commission  issues  to  A.  and  B.  and 
twelve  others,  or  any  of  them,  of  which  A.  or  B.  shall  be  one,  to  take  and  try 
indictments,  and  any  of  the  other  twelve  proceed  without  the  interposition  or 

(•)8tat.6BUm.aL  (•)  SUt  6  EUs.  e.  11.    18Blls.«.L   8  *  0  W.  IIL  «.  38. 


*  These  statutes  were,  however,  repealed,  by  stat.  39  Qeo.  III.  c.  93 ;  but,  by  stat.  54 
Geo.  III.  0.  145,  oorruption  of  blood  was  abolished  in  all  cases  except  the  crimes  of  high 
treason  and  murder ;  and,  by  statute  3  ft  4  W.  IV.  c.  106,  8.  10,  it  is  enacted  that  cor- 
mption  of  blood  on  attainder  shall  not  obstruct  descents  to  the  posterity  of  the  offender 
where  they  are  obliged  to  derive  a  title  through  him  or  her  to  a  remoter  ancestor.-«- 

Stbwart. 

*  That  is,  if  such  judgment  comes  collaterally  in  question  in  any  other  cause  or  court, 
the  party  against  whom  it  is  used  may  so  avoid  it«  But  I  do  not  see  how  it  can  be 
directly  reversed,  except  hy  writ  of  error,  either  for  error  in  fact — ^in  which  case  it 
would  lie  before  the  same  court,  and  the  fact  would  be  alleged— or  for  error  in  law. 
The  case  put  of  persons  proceeding  to  judgment  without  a  good  commission  is  one  of 
those  decided  illegalities  for  which  the  law  seems  to  afford  no  preventive  remedy :  they 
who  do  so  subject  themselves,  indeed,  to  punishments  afterwards;  but  in  the  mean  time 
they  are  acting  in  defiance  of  law,  and  are  not,  indeed,  a  court,  to  or  from  which  any 
appeal  can  be  formally  made. — CoLBminoa. 
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4,Qg^  n  presence  *of  either  A.  or  B., — ^in  this  case  all  proceedings,  trials,  con- 
^  victions,  and  judraients  are  void  for  want  of  a  proper  authority  in  the 
eommissioners,  and  may  oe  falsified  npon  bare  inspection  without  the  trouble 
of  a  writ  of  error  ;(a)  it  oeing  a  high  misdemeanour  in  the  judges  so  proceeding, 
and  little,  if  any  thing,  short  of  murder  in  them  all,  in  case  the  person  so 
attainted  be  executed  and  suffer  death.  So  likewise  if  a  man  purchases  land 
of  another,  and  afterwards  the  vendor  is,  either  by  outlawry  or  his  own  coo* 
fession,  convicted  and  attainted  of  treason  or  felony  previous  to  the  sale  or 
alienation,  whereby  such  land  becomes  liable  to  forfeiture  or  escheat,  now,  upon 
any  trial,  the  purchaser  is  at  liberty,  without  bringing  any  writ  of  error,  to 
falsify  not  only  the  time  of  the  felony  or  treason  supposed,  but  the  very  point 
of  the  felony  or  treason  itself,  and  is  not  concludea  by  the  confession  or  the 
outlawry  of  the  vendor,  though  the  vendor  himself  is  concluded,  and  not  suf> 
fered  now  to  deny  the  fact,  which  he  has  by  confession  or  flight  acknowledged 
But  if  such  attainder  of  the  vendor  was  by  verdict,  on  the  oath  of  his  peers, 
the  alienee  cannot  be  received  to  falsify  or  contradict  the  fact  of  the  crime  com- 
mitted, though  he  is  at  liberty  to  prove  a  mistake  in  time,  or  tbit  the  offence 
was  committed  after  the  alienation,  and  not  before.(6) 

Secondly,  a  judgment  may  be  reversed  by  writ  of  error ;^  which  lies  from  all 
inferior  criminal  jurisdictions  to  the  court  of  king's  bench,  and  from  the  kind's 
bench  to  the  house  of  peers;  and  may  be  brought  for  notoriois  mistakes  in  £e 
iudgment  or  other  parts  of  the  record :  as  'Where  a  man  is  found  guilty  of  per- 
jury and  receives  the  judgment  of  felony ;  or  for  other  less  palpable  errors,  such 
as  any  irregularity,  omission,  or  want  of  form  in  the  process  of  outlawry,  or 
proclamations;  the  want  of  a  proper  addition  to  the  defendant's  name,  according 
to  the  statute  of  additions;  for  not  properly  nafning  the  sheriff  or  other  officer 
of  the  court,  or  not  duly  describing  where  his  county  court  was  held;  for  laying 
*Sd2 1  ^^  offence  committed  in  tne  time  of  the  late  king  to  be  done  ^against 
-■  the  peace  of  the  present;  and  for  other  similar  causes,  which  (though  al- 
lowed out  of  tenderness  to  life  and  liberty)  are  not  much  to  the  credit  or  ad- 
vancement of  the  national  justice.  These  writs  of  cnrror  to  reverse  judgments 
in  case  of  misdemeanours  are  not  to  be  allowed,  of  course,  but  on  sufficient  pro- 
bable cause  shown  to  the  attorney-general;  and  then  they  are  understood  to  be 
grantable  of  common  right  and  ex  debito  jtistitice.  But  writs  of  error  to  reverse 
attainders  in  capital  cases  are  only  allowed  ex  gratia;  and  not  without  express 
warrant  under  the  king's  sign-manual,  or  at  least  by  the  consent  of  the  attorney- 
general,  (c)  These,  therefore,  can  rarely  be  brought  by  the  party  himself,  espe- 
cially where  he  is  attainted  for  an  offence  against  the  state ;  but  they  may  be 
brought  by  his  heir  or  executor  after  his  death,  in  more  favourable  times;  which 
may  DC  some  consolation  to  his  family.  But  the  easier  and  more  effectual  way  is. 

Lastly,  to  reverse  the  attainder  by  act  of  parliament.  This  may  be  and  hath 
been  frequently  done  upon  motives  of  compassion,  or  perhaps  from  the  seal  of 
the  times,  after  a  sudden  revolution  in  the  government,  without  examining  too 
closely  into  the  truth  or  validity  of  the  errors  assigned.  And  sometimes,  though 
the  crime  be  universally  acknowledged  and  confessed,  yet  the  merite  of  the 
criminars  family  shall  after  his  death  obtain  a  restitution  in  blood,  honours,  and 
estate,  or  some  or  one  of  them,  by  act  of  parliament;  which  (so  fkr  as  it  ex- 
tends) has  all  the  effect  of  reversing  the  attainder  without  casting  any  reflec- 
tions upon  the  justice  of  the  preceding  sentence. 

The  effect  of  falsifying  or  reversing  an  outlawry  is,  that  the  party  shall  be  in 
the  same  plight  as  if  he  had  appeared  upon  the  capiat;  and,  if  it  be  before  plea 
pleaded,  he  shall  be  put  to  plead  to  the  indictment;  if  after  conviction,  he  shall 
receive  the  sentence  of  the  law;  for  all  the  other  proceedings,  except  only  the 

(•) 8 Hawk. p. aim.  (•)3lBrt.281.    lHaLP.a86L  (•)  1  Vom.  170»  176. 

'  See  the  history  and  nature  of  writs  of  error  in  criminal  cases  stated  by  lord  Mansfield 
with  great  ability  and  cleameae,  in  4  Burr.  2550, 2551, 2552.  As  to  the  mode  and  practiot 
of  obtaining  tlie  ?mt,  see  1  Chitt.  C.  L.  2d  ed.  749  to  751.*-^HiTTy. 
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process  of  ontlawiy  for  his  non-appearance,  ^remain  good  and  effectnal  r^cogg 
as  before.  But  when  judgment  pronounced  upon  conviction  is  falsified  ^ 
or  reversed,  all  former  proceedings  are  absolutely  set  aside,  and  the  party  stands 
as  if  he  had  never  been  at  all  accused;  restored  in  his  credit,  his  capacity,  his 
blood,  and  his  estates;  with  regard  to  which  last,  thou£rh  they  may  be  granted 
away  by  the  crown,  yet  the  owner  may  enter  upon  the  grantee  with  as  little 
ceremony  as  he  might  enter  upon  a  disseisor,  ((f)  But  he  still  remains  liable  to 
another  prosecution  for  the  same  offence;  for  the  first  being  erroneous,  he  never 
was  in  jeopardy  thereby. 


CHAPTER  XXXI. 
OF  REPRIEVE  AND  PARDON. 

♦The  only  other  remaining  ways  of  avoiding  the  ezov/Ution  of  the    r  3110^4 
judgment  are  by  a  reprieve  or  a  pardon ;  whereof  the  former  is  tempo-    •■ 
rary  only,  the  latter  permanent. 

L  A  reprieve^  (from  reprendre,  to  take  back)  is  the  withdrawing  of  a  sentenoo 
for  an  interval  of  time,  whereby  the  execution  is  suspended.  This  may  be,  first, 
ex  arbitrio  jtidicis,  either  before  or  after  judgment;  as  where  the  judge  is  not 
satisfied  with  the  verdict,  or  the  evidence  is  suspicious,  or  the  indictment  is  in- 
sufficient, or  he  is  doubtful  whether  the  offence  oe  within  clergy;  or  sometimes, 
if  it  be  a  small  felony,  or  any  favourable  circumstances  appear  in  the  criminal's 
character,  in  order  to  jnve  room  to  apply  to  the  crown  for  either  an  absolute  or 
conditional  pardon.  These  arbitrary  reprieves  may  be  granted  or  taken  off  by 
the  justices  of  gaol-delivery,  although  their  session  be  finished  and  their  com- 
mission expired;  but  this  rather  by  common  usage  than  of  strict  right. (a) 

Reprieves  may  also  be  ex  necessitate  legis :  as  where  a  woman  is  capitally  con- 
victed and  pleads  her  pregnancy :  though  this  is  no  cause  to  stay  the  judgment| 
yet  it  is  to  respite  the  execution  till  she  be  delivered.  This  is  a  mercy  r^ogg 
♦dictated  by  the  law  of  nature,  in  favorem  prolis;  and  therefore  no  part  *• 
of  the  bloody  proceedings  in  the  reign  of  queen  Mary  hath  been  more  justly 
detested  than  the  cruelty  that  was  exercised  in  the  island  of  Guernsey  of  burning 
a  woman  big  with  child ;  and  when,  through  the  violence  of  the  flames,  the 
infant  sprang  forth  at  the  stake  and  was  preserved  by  the  bystanders,  after 
some  deliberation  of  the  priests  who  assisted  at  the  sacrifice,  they  cast  it  again 
into  the  fire  as  a  young  heretic.(6)  A  barbarity  which  they  never  learned  ^om 
the  laws  of  antient  Rome;  which  airect,(c)  with  the  same  humanity  as  our  own, 
"  quod  prcegnantis  mulieris  damnatce  pcma  differatur,  quodpariat:"  which  doctrino 
has  also  prevailed  in  England  as  early  as  the  first  memorials  of  our  law  will' 
reach.(^)  In  case  this  plea  be  made  in  stay  of  execution,  the  judge  must  direct 
a  jury  of  twelve  matrons  or  discreet  women  to  inquire  the  fact;  and  if  they 
bring  in  their  verdict  quick  with  childj  (for  barely  with  child^  unless  it  be  alive  in 
the  womb,  is  not  sufficient,)  execution  shall  be  stayed  generally  till  the  next  ses- 
sion; and  so  from  session  to  session  till  either  she  is  delivered  or  proves  by  the 
course  of  nature  not  to  have  been  with  child  at  all.    But  if  she  once  hath  had 

(*)  2  HHWk.  P.  0. 402.  (•)  Ff.  48, 19,  8. 

(•)  2  IIaL  p.  C.  412.  (^  Flet.  L 1,  &  88. 

{•)  Fox,  Acts  aod  Mod. 

'  As  to  reprieves  in  sreneral,  see  1  Hale,  368  to  370.  2  Hale,  411  to  412.  Hawk.  b.  ii. 
c.  51,  88.  8,  9, 10.   Williams,  J.,  Execution  and  Reprieve.    1  Chitt.  C.  L.  757  to  762. 

In  addition  to  the  reprieves  mentioned  by  the  learned  commentator  is  that  ex  fnan 
dato  regis,  or  from  the  mere  pleasure  of  the  crown,  expressed  in  any  way  to  the  court  by 
whom  the  execution  is  to  be  awarded.  2  Hale,  412.  1  Hale,  368.  Hawk.  b.  ii.  c.  51,  s. 
8.— Chittt. 
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the  benefit  of  this  reprieve  and  been  delivered,  and  afterwards  becomes  preg* 
nant  again,  she  shall  not  be  entitled  to  the  benefit  of  a  farther  respite  for  that 
cause. (6)  For  she  may  now  be  execnted  before  the  child  is  quick  in  the  womb, 
and  shall  not,  bj  her  own  incontinence,  evade  the  sentence  of  justice.' 

Another  cause  of  regular  reprieve  is,  if  the  offender  becomes  non  compos  be- 
tween the  judgment  and  the  award  of  execution ;(/)  for  regularly,  as  was  for* 
merly(^)  observed,  though  a  man  be  compos  when  he  commits  a  capital  crime,  yet 
if  he  becomes  non  compos  after,  he  shall  not  be  indicted;  if  after  mdictment,  he 
shall  not  be  convicted;  if  after  conviction,  he  shall  not  receive  judgment;  if  aftet 
*^Oftl  ju^lgi^oz^t,  he  *shall  not  be  ordered  for  execution:  for  '^furiosus  solo 
^  furore punitury*  and  the  law  knows  not  but  he  might  have  ofiered  some 
reason,  if  in  his  senses,  to  have  stayed  these  respective  proceedings.  It  is  there- 
fore an  invariable  rule,  when  any  time  intervenes  between  the  attainder  and  the 
award  of  execution,  to  demand  of  the  prisoner  what  he  hath  to  allege  why  exe- 
cution should  not  be  awarded  against  him;  and  if  he  appears  to  be  insane,  the 
judge  in  his  discretion  may  ana  ought  to  reprieve  him.'  Or  the  party  may 
plead  in  bar  of  execution;  which  plea  may  be  either  pregnancy,  the  king's 
pardon,  an  act  of  grace,  or  diversity  of  person,  viz.,  that  he  is  not  the  same  as 
was  attainted  and  the  like.  In  this  last  case  a  jury  shall  be  impanelled  to  try 
this  collateral  issue,  namely,  the  identity  of  his  person;  and  not  whether  guilty 
or  innocent;  for  that  has  been  decided  l>efore.  And  in  these  collateral  issues  the 
trial  shall  be  instanteryih)  and  no  time  allowed  the  prisoner  to  make  his  defence 
or  produce  his  witnesses,  unless  he  will  make  oath  that  ho  is  not  the  person 
attainted  :(t)  neither  shall  any  peremptory  challenges  of  the  jury  be  allowed  the 
prisoner ;(^')  though  formerly  such  challenges  were  held  to  oe  allowable  when- 
ever a  man's  life  was  in  question.(A:) 

II.  If  neither  pregnancy,  insanity,  non-identity,  nor  other  plea  will  avail  to 
avoid  the  judgment  and  stay  the  execution  consequent  thereupon,  the  last  and 
surest  resort  is  in  the  king's  most  gracious  pardon;  the  granting  of  which  is  the 
most  amiable  prerogative  of  the  crown.  Law  (says  an  able  writer)  cannot  be 
ftttmed  on  principles  of  compassion  to  guilt;  yet  justice,  by  the  constitution  of 
England,  is  bound  to  be  administered  in  mercy:  this  is  promised  by  the  king  in 
his  coronation-oath,  and  it  is  that  act  of  his  government  which  is  the  most 
personal  and  most  entirely  his  own.(Z)  The  king  himself  condemns  no  man; 
that  rugged  task  he  leaves  to  his  courts  of  justice :  the  great  operation  of  his 
*8Q7 1  Bceptre  is  *mercy.  His  power  of  pardoning  was  said  by  our  Saxon  an- 
-i  cestors(m)  to  be  derived  a  lege  suce  dignitatis:  and  *t  is  declared  in  parlia- 
ment, by  statute  27  Hen.  YIII.  c.  24,  that  no  other  person  hath  power  to  pardon 
or  remit  any  treason  or  felonies  whatsoever :  but  that  the  king  hath  the  whole 
and  sole  power  thereof,  united  and  knit  to  the  imperial  crown  of  this  realm.(n) 

This  is  indeed  one  of  the  great  advantages  of  monarchy  in  general  above  any 
other  form  of  government :  that  there  is  a  magistrate  who  has  it  in  his.  power 
to  extend  mercy  wherever  he  thinks  it  is  deserved;  holding  a  court  of  equity  in 
his  own  breast  to  soften  the  rigour  of  the  general  law  in  such  criminal  cases  as 


(•)  1  Hal.  p.  G.  800. 

lf)Tb\d.9tO. 

(#)  See  pege  24. 

(*)18i<1.72.    See  Appendix,  1 8 

m  Foet.  42. 

(OlUr.Ol.    roet  42,40. 


(ft)8taiinilf:P.C.163.    Oo.Littl67.    HaU.  Sam.  26A. 

(0  Law  of  Forlbft,  99. 

f»)LL.Edw.09^f.cl9, 

(•)  And  this  power  belongs  only  to  •  king  dc  JiutOf  sni 
not  to  a  king  de  jure  daring  the  time  of  osarpation.  Bro. 
Abr.  tit.  ehaarUr  de  pardon,  22. 


'  It  is  usual  for  the  clerk  of  assise  to  ask  women  who  receive  sentence  of  death  if  they 
have  any  thin^  to  say  wjiy  execution  shall  not  be  awarded  according  to  the  judgment. 
As  the  execution  of  the  law  in  the  first  instance  is  respited  not  from  a  resiurd  for  the 
mother,  but  from  tenderness  towards  the  innocent  infant,  if,  then,  it  should  happen  that 
she  become  quick  of  a  second  child,  this  surely  is  as  much  an  object  of  compassion  and 
humanity  as  the  first.— Chbistiak. 

*  The  law  is  more  precisely  stated  at  page  25.  Supposing  the  part^  to  have  been  sane 
at  the  commission  of  the  crime,  there  can  be  no  objection  to  indicting  him  though  he 
may  become  insane  before  the  bill  is  preferred ;  because  if  he  were  in  his  senses  he  could 
not  be  heard  to  allege  any  thing  against  the  indictment  before  the  grand  jury.  See  the 
provisions  on  this  suqiect  now  maae  bv  the  39  ft  40  Geo.  III.  o.  94. — Oolbridqi. 
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merit  an  exemption  from  punishment.  Pardons  (according  to  some  theorists)(o) 
should  be  excluded  in  a  perfect  legislation  where  punishments  are  mild  but  cer- 
tain ;  for  that  the  clemency  of  the  prince  seems  a  tacit  disapprobation  of  the 
laws.  But  the  exclusion  of  pardons  must  necessarily  introduce  a  very  dangerous 
power  in  the  judge  or  jury,  that  of  construing  the  criminal  law  by  the  spirit 
instead  of  the  letter  ;(^)  or  else  it  must  be  hold  en,  what  no  man  will  seriously 
avow,  that  the  situation  and  circumstances  of  the  offender  (though  they  alter 
not  the  essence  of  the  crime)  ought  to  make  no  distinction  in  the  punishment. 
In  democracies,  however,  this  point  of  pardon  can  never  subsist,  for  there  nothing 
higher  is  acknowledged  than  the  magistrate  who  administers  the  laws^  and  it 
would  be  impolitic  for  the  power  of  judging  and  of  pardoning  to  centre  in  one 
and  the  same  person.  This  (as  the  president  Montesquieu  ODserves)(g')  would 
oblige  him  very  often  to  contradict  himself,  to  make  and  to  unmake  his  deci- 
sions :  it  would  tend  to  confound  all  ideas  of  right  among  the  mass  of  the  people ; 
as  they  would  find  it  difficult  to  tell  whether  a  prisoner  were  discharged  by  his 
innocence  or  obtained  a  pardon  through  favour.  In  '''Holland,  therefore,  ^  ^ogg 
if  there  be  no  stadtholder,  there  is  no  power  of  pardoning  lodged  in  any  ^ 
other  member  of  the  state.  But  in  monarchies  the  king  acts  in  a  superior 
sphere;  and  though  he  regulates  the  whole  government  as  the  first  maver,  yet 
he  does  not  appear  in  any  of  the  disagreeable  or  invidious  parts  of  it.  When- 
ever the  nation  see  him  personally  engaged,  it  is  only  in  works  of  legislature, 
magnificence,  or  compassion.  To  him,  therefore,  the  people  look  up  as  the  foun- 
tain of  nothing  but  hounty  and  grace;  and  these  repeated  acts  of  goodness, 
coming  immediately  from  his  own  hand,  endear  the  sovereign  to  his  subjectSi 
and  contribute  more  than  any  thing  to  root  in  their  hearts  that  filial  affection 
and  personal  loyalty  which  are  the  sure  establishment  of  a  prince. 

Under  this  head  of  pardons,  let  us  briefly  consider,  1.  The  object  of  pardon ; 
2.  The  manner  of  pardoning;  3.  The  method  of  aW<n(?fn^  a  pardon;  4.  The  effect 
oi  such  pardon  when  allowed. 

1.  And,  first,  the  king  may  pardon  all  offences  merely  against  the  crown  or 
the  public;  excepting,  1.  That,  to  preserve  the  liberty  of  the  subject,  the  com- 
mittmg  any  man  to  prison  out  of  the  realm  is,  by  the  habeas  corpus  act,  31  Car. 
II.  c.  2,  made  a  prcemunire,  unpardonable  even  by  the  king.  Kor,  2.  can  the 
king  pardon  where  private  justice  is  principally  concerned  in  the  prosecution 
of  offenders:  '^non  potest  rex  gratiam  facers  cum  injuria  et  damno  aliorum"(r) 
Therefore,  in  appeals  of  all  kinds,  (which  are  the  suit  not  of  the  king  but  of  tne 
party  injured,)  the  prosecutor  may  release,  but  the  king  cannot  pardon. (5) 
Neither  can  he  pardon  a  common  nuisance  while  it  remains  unredressed,  or  so 
as  to  prevent  an  abatement  of  it,  though  afterwards  he  may  remit  the  fine :  be- 
cause, though  the  prosecution  is  vested  in  the  king  to  avoid  multiplicity  of  suits, 
yet  (during  its  cojjtinuance)  this  offence  savours  more  of  the  nature  of  a  private 
♦injury  to  each  individual  in  the  neighbourhood  than  of  a  public  r^tcooo 
wrong. (<)    Neither,  lastly,  can  the  king  pardon  an  offence  against  a     ^ 

Eopular  or  penal  statute  afler  information  brought;  for  thereby  the  informer 
ath  acquired  a  private  property  in  his  part  of  the  penalty.(i4) 
There  is  also  a  restriction  of  a  peculiar  nature  that  affects  the  prerogative  of 
pardoning  in  case  of  parliamentary  impeachments :  viz.,  that  the  king^  pardon 
cannot  be  pleaded  to  any  such  impeachment  so  as  to  impede  the  inquiry  and 
stop  the  prosecution  of  great  and  notorious  offenders.  Therefore,  when,  in  the 
reign  of  Charles  the  Second,  tire  earl  of  Danby  was  impeached  by  the  house  of 
commons  of  high  treason  and  other  misdemeanours,  and  pleaaod  the  king's 
pardon  in  bar  of  the  same,  the  commons  alleged(i;)  ''that  there  was  no  precedent 
that  ever  any  pardon  was  granted  to  any  persons  impeached  by  the  commons 
of  high  treason  or  other  high  crimes,  depending  the  impeachment ;"  and  there- 
upon resolved(u')  ''  that  the  pardon  so  pleaded  was  illegal  and  void,  and  ought 

(•)  Bmcw.  eh.  M.  m2Hawk.P.aa01. 

(P)  Thid.  eh.  4.  (•)  8  Init  288. 

ft)  8p.  L.  b.  tL  a  6.  (*)  Com.  Joor.  Aptfl  28;  16T0. 

h  8  iMt  838.  (•)IbkL  Maj  1^  1878. 

(«)I1iid.287. 
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not  to  be  allowed  in  bar  of  the  impeacbment  of  the  commonR  of  England ;"  for 
which  resolution  they  a8signed(a:)  this  reason  to  the  house  of  loids, — <'  that  the 
netting  up  a  pardon  to  be  a  bar  of  an  impeachment  defeats  the  whole  use  and 
effect  of  impeachments :  for^  should  this  point  be  admitted  or  stand  doubted,  it 
would  totally  discourage  the  exhibiting  any  for  the  future ;  whereby  the  chief 
institution  for  the  preservation  of  the  government  would  be  destroyed."  Soon 
after  the  revolution,  the  commons  renewed  the  same  claim,  and  yot&d^y)  'Hhat  a 
pardon  is  not  pleadable  in  bar  of  an  impeachment."  And  at  length  it  was 
enacted  by  the  act  of  settlement,  12  &  13  W.  III.  c.  2,  '<  that  no  pardon  under 
the  great  seal  of  England  shall  be  pleadable  to  an  impeachment  by  the  commons 
in  parliament.''  But,  after  the  impeachment  has  been  solemnly  heard  and  do- 
♦4001  ^rmined,  it  is  not  understood  that  the  *king*s  royal  grace  is  further  ro- 
-^  strained  or  abridged ;  for,  after  the  impeachment  and  attainder  of  the 
six  rebel  lords  in  1715,  three  of  them  were  from  time  to  time  reprieved  by  the 
crown,  and  at  length  received  the  benefit  of  the  king's  most  gracious  pardon.* 

2.  As  to  the  manner  of  pardoning.  1.  First,  it  must  be  under  the  great  seal. 
A  warrant  under  the  privy  seal,  or  sign-manual;  though  it  may  be  a  sufficient 
authority  to  admit  the  party  to  bail  in  order  to  plead  the  king's  pardon,  when 
obtained  in  proper  form,  yet  is  not  of  itself  a  complete  irrevocable  pardon.(2r)* 

(•)  Com.  Joar.  May  26, 1«79.  (f)  Ibid.  June  6, 1080.  (^  &  Butte  Trials,  168^  ITS. 

*  The  following  remarkable  record,  in  which  it  is  both  acknowledged  by  the  oommons 
and  asserted  by  the  king,  proves  that  the  king's  prerogative  to  paraon  delinquents  con- 
victed in  impeachments  is  as  ancient  as  the  constitution  itself: — 

Item  prie  la  oommune  a  nostre  dU  seiffneur  le  roi  que  nul  pardon  eoU  grante  a  mdfy  persone,  petk 
ne  grander  q*orU  est  de  son  counseil  et  sermerdez,  et  eont  empeschez  en  ceet  present  petrlemeni  devUne 
de  membrey  fyn  ne  de  rauncean,  de  JorfoAture  dee  terres^  iennemenz,  biens,  ou  chateaux^  lesque%tx  soni 
cu  serront  trcvez  en  aucun  defaut  eneontre  leur  HgetmeSf  et  la  tenure  de  leur  dit  serement :  mais  <fiU 
ne  serront  jammes  eonseillers  ne  officers  du  rot,  mais  en  tout  oustez  de  la  ccfurte  leroietde  eonsed  as 
tovz  jours,  Et  sur  ceo  soil  en  present  parlement  fait  estatut  s'il  plest  au  roi,  et  de  Una  autres  en 
kmps  a  venir  en  cos  semblables,  pur  projU  du  roi  et  du  roialme. 

Itesponsio, — Le  roi  ent  fra  sa  volente,  come  midtz  lui  senU>lera,    Rot.  Pari.  50  Edw.  III.  n.  181. 

After  the  lords  have  delivered  their  sentence  of  guilty,  the  commons  have  the  powei 
of  pardoning  the  impeached  convict,  by  revising  to  demand  judgment  against  him ;  for 
no  judgment  can  be  pronounced  by  the  lords  till  it  is  demanded  by  the  commons.  Loid 
Macclesfield  was  found  guilty  without  a  dissenting  voice  in  the  house  of  lords ;  but  when 
the  question  was  afterwards  proposed  in  the  house  of  commons  that  this  house  will  demtma 
judgment  of  the  lords  against  Thomas  earl  of  Maeclesfieldy  it  occasioned  a  warm  debate ;  but 
(the  previous  question  being  first  moved)  it  was  carried  in  the  affirmatiye  by  a  majority 
of  136  voices  against  65.  Com.  Jour.  May  27,  1725.  6  H.  T.  R.  762.  In  lord  Straflbrd's 
trial,  the  commons  sent  the  following  message  to  the  lords: — "That  this  house  hold  it 
necessary  and  fit  that  all  the  members  of  tlie  house  may  be  present  at  trial :  to  the  end 
every  one  may  satisfy  his  own  conscience  in  the  giving  of  their  vote  to  demand  judg- 
ment."   Commons'  Journal,  11th  of  March,  1640. 

In  the  impeachment  of  Warren  Hastings,  Esq.,  it  was  decided,  after  much  serious  and 
learned  investigation  and  discussion,  by  a  very  great  ms^'ority  in  each  house  of  parlia- 
ment, that  an  impeachment  was  not  abated  by  a  dissolution  of  the  parliament,  uiough 
almost  all  the  legnl  characters  of  each  house  voted  in  the  minorities. — Christian. 

*  By  7  &  8  GtK>.  IV.  c.  28,  s.  13,  it  is  enacted  **  that  where  the  king's  majesty  shall  be 

S leased  to  extend  his  roval  mercy  to  any  offender  convicted  of  felony,  punishable  with 
eath  or  otherwise,  and  by  warrant  under  his  royal  sign-manual,  countersigned  by  one 
of  his  principal  secretaries  of  state,  shall  grant  to  such  offender  either  a  free  or  con- 
ditional paraon,  the  discharge  of  such  offender  out  ^^  custody  in  the  case  of  a  free 
Eardon,  and  the  performance  of  the  condition  in  the  case  of  a  conditional  pardon,  shall 
ave  the  effect  of  a  pardon  under  the  great  seal  for  such  offender  as  to  the  felony  for 
which  such  pardon  shall  be  so  granted.  Provided,  always,  that  no  free  pardon,  nor  any 
such  discharge  in  consequence  thereof,  nor  any  conditional  pardon,  nor  the  performance 
of  the  condition  thereof  in  any  of  the  cases  aforesaid,  shall  prevent  or  mitigate  the 
punishment  to  which  the  offender  might  otherwise  be  lawfully  sentenced  on  a  subse- 
quent  conviction  for  any  felony  committed  after  the  granting  of  any  such  pardon." 
This  section  is  in  substance  a  re-enactment  of  sect.  1  of  the  unrepealed  statute  6  Geo.  IV. 
o.  25,  with  the  exception  of  the  proviso,  which  is  new. 

By  39  Geo.  III.  o.  47,  the  king  may  authorize  the  governor  of  any  place  to  which  oon- 
f  lotM  are  transported  to  remit,  either  absolutely  or  conditionally,  the  ^ole  w  any  part 
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2.  Next,  it  is  a  general  rule  that  wherever  it  may  reaeonably  be  preBumed  the 
king  18  deceived,  the  pardon  is  void.(<z)  Therefore  any  suppression  of  truth,  or 
suggestion  of  falsehood,  in  a  charter  of  pardon  will  vitiate  the  whole ;  for  the 
king  was  misinformed. (6)  3.  Greneral  words  have  also  a  very  imperfect  eflPect 
in  pardons.  A  pardon  of  all  felonies  will  not  pardon  a  conviction  or  attainder 
of  felony,  (for  it  is  presumed  the  king  knew  not  of  those  proceedings,)  but  the 
conviction  or  attainder  must  be  partioalarly  mentioned  ;(c)  and  a  pardon  of 
felonies  will  not  include  piracy /d)  for  that  is  no  felony  punishable  at  the 
common  law.  4.  It  is  also  euactea,  by  statute  13  Bic.  II.  st.  2,  c.  1,  that  no  par- 
don for  treason,  murder,  or  rape  shall  be  allowed  unless  the  offence  be  particu- 
larly specified  therein ;  and  particularly  in  murder  it  shall  be  expressed  whether 
it  was  committed  by  lying  in  wait,  assault,  or  malice  prepense.  Upon  which 
Sir  Edward  Coke  observes(«)  that  it  was  not  the  intention  of  the  parliament 
that  the  king  should  ever  pardon  murder  under  these  aggravations;  and  there- 
fore they  prudently  laid  the  pardon  under  these  restrictions,  because  they 
did  not  conceive  it  possible  that  the  king  would  ever  excuse  an  offence  by 
name,  which  was  attended  with  such  high  aggravations.  And  it  is  remarkable 
enough,  that  there  is  no  precedent  of  a  pardon  in  the  register  for  any  other 
homicide  than  that  *  which  happens  se  d^fendendo  or  per  infortunium:  to  rittAM 
which  two  species  the  king's  pardon  was  expressly  confined  by  the  sta-  ■- 
tutes  2  Edw.  III.  c.  2  and  14  £)dw.  III.  c.  15,  which  declare  that  no  pardon  of 
homicide  shall  be  granted  but  only  where  the  kin^  may  do  it  by  the  oath  of  his 
crown ;  that  is  to  say,  where  a  man  slayeth  another  in  his  own  defence  or  by 
misfortune.  But  the  statute  of  Eichard  the  Second,  before  mentioned,  enlarges, 
by  implication,  the  royal  power,  provided  the  king  is  not  deceived  in  the 
intended  object  of  his  mercy.  And  therefore  pardons  of  murder  were  alwavs 
granted  with  a  non  obstante  of  the  statute  of  king  Bichard,  till  the  time  of  the 
revolution,  when,  the  doctrine  of  non  obstantea  ceasing,  it  was  doubted  whether 
murder  could  be  pardoned  generally ;  but  it  was  determined  by  the  court  of 
king's  bench (/)  that  the  king  may  pardon  on  an  indictment  of  murder  as  well 
as  a  subject  may  discharge  an  appeal.  Under  these  and  a  few  other  restrictions, 
it  is  a  general  rule  that  a  pardon  shall  be  taken  most  beneficially /or  the  subject, 
and  most  strongly  against  the  king. 

A  pardon  may  also  be  conditional ;  that  is,  the  king  may  extend  his  mercy 
upon  what  terms  he  pleases,  and  may  annex  to  his  bountj  a  condition,  either 
precedent  or  subsequent,  on  the  performance  whereof  the  validity  of  the  pardon 
will  depend;  and  this  by  the  common  law.(j)  Which  prerogative  is  daily 
exerted  in  the  pardon  of  felons  on  condition  or  being  confined  to  hard  labour 
for  a  stated  time,  or  of  transportation  to  some  foreign  country  for  life  or  for  a 
term  of  years;  such  transportation  or  banishment(A)  being  allowable  and  war- 
ranted by  the  habeas  corpus  act,  31  Car.  II.  c.  2,  §  14,  and  both  the  imprisonment 
and  transportation  rendered  more  eai^  and  effectual  by  statutes  8  Geo.  III.  c 
15,  and  19  Goo.  III.  c.  74.« 

(•)  2  flMTk.  p.  G.  888.  (/)  UXk.  499. 

(»)  8  Tmt.  238.  (#)  2  Hawk.  P.  0. 894. 

(•)  2  Hawk.  P.  a  888.  (*)  Traiuportatfon  ia  mM  (Bw.  862)  to  hare  been  flret 

{*)  1  Hawk.  P.  a  99.  inflicted  aa  a  paniehment  by  statute  89  BUs.  o.  4. 

(•)  8  Inst.  236w 

of  their  term  of  transportation ;  which  remission  shall  be  of  the  same  efiect  as  if  his 
majesty  had  signified  his  intention  of  mercy  under  the  sign-manual ;  and  the  names  of 
such  convicto  are  to  be  inserted  in  the  next  general  pardon  n^hich  shall  pass  the  great 
seal. 

And,  by  seet.  26  of  the  5  Geo.  IV.  a  84,  it  is  enacted  that  a  felon  under  sentence  or 
order  of  transportation,  receiving  a  remission  of  the  sentence  from  the  goyemor  of  New 
South  Wales,  or  any  other  colony,  who  may  be  autborixed  to  grant  the  same  while  such 
felon  shall  reside  in  a  place  where  he  may  lawfully  reside  under  such  sentence,  order, 
or  remission,  may  sue  for  the  recovery  of  anv  property  acquired  by  him  since  his  con- 
viction, or  for  any  damage  or  ii^jury  sustained  by  him.  This  enactment  was  introduced 
shortly  after  the  decision  of  the  court  of  King's  Bench  in  the  case  of  Bullock  tw.  Dcddr, 
2  B.  A^  A.  258.— Chittt. 

*  The  8  Geo.  III.  c.  15  is  repealed  by  the  5  Geo.  IV.  c.  84,  and  the  19  Geo.  III.  e.  74 
by  the  7  &  8  Geo.  IV.  o.  27.    And,  by  9  Geo.  IV.  c.  32,  s.  3,  reciting  that  it  is  expedient  to 
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3.  'With  regard  to  the  manner  of  allowing  pardons,  we  maj  observe  that  a 
*'4021    P^^^^°  ^7  ^^^  ^^  parliament  is  more  ^beneficial  than  bj  the  king's  char- 

-■  ter ;  for  a  man  is  not  boand  to  plead  it,  but  the  conrt  must  ex  officio  take 
notice  of  it;(i)  neither  can  he  lose  the  benefit  of  it  by  his  own  ((icJies  or  negli- 
gence, as  he  may  of  the  king's  charter  of  pardon.(A)  The  kind's  charter  of 
pardon  must  be  specially  pleaded,  and  that  at  a  proper  time ;  tor  if  a  man  is 
mdicted,  and  has  a  pardon  in  his  pocket,  and  afterwards  puts  himself  upon  his 
trial  by  pleading  the  general  issue,  he  has  waived  the  benefit  of  such  pardon.(0 
But  if  a  man  avails  himself  thereof  as  soon  as  by  course  of  law  he  may,  a  pardon 
may  either  be  pleaded  upon  arraignment,  or  in  arrest  of  judgment,  or,  in  the 
present  stage  of  proceedings,  in  bar  of  execution.  Antiently,  by  statute  10 
Edw.  III.  c.  2,  no  pardon  of  felony  could  be  allowed  unless  the  party  found 
sureties  for  the  good  behaviour  before  the  sheriff  and  coroners  of  the  county.(m) 
But  that  statute  is  repealed  by  the  statute  5  &  6  W.  and  M.  c.  13,  which,  instead 
thereof,  gives  the  judges  of  the  court  a  discretionary  power  to  bind  the  criminal 
pleading  such  pardon  to  his  good  behaviour,  with  two  sureties,  for  any  term 
not  exceeding  seven  years. 

4.  Lastly,  the  effect  of  such  pardon  by  the  king  is  to  make  the  offender  a  new 
man ;  to  acquit  him  of  all  corporal  penalties  and  forfeitures  annexed  to  that 
offence  for  which  he  obtains  his  pardon ;  and  not  so  much  to  restore  his  former, 
as  to  give  him  a  new,  credit  ana  capacity.  But  nothing  can  restore  or  purify 
the  blood  when  once  corrupted,  if  the  pardon  be  not  allowed  till  after  at- 
tainder, but  the  high  and  transcendent  power  of  parliament.  Yet  if  a  person 
attainted  receives  the  king's  pardon,  and  afterwards  hath  a  son,  that  son  m%y 
be  heir  to  his  father,  because  the  father,  being  made  a  new  man,  mi^ht  transmit 
new  inheritable  blood ;  though  had  he  been  bom  before  the  pardon  he  could 
never  have  inherited  at  all.(n)* 


CHAPTER  XXXn. 
OF  EXECUTION. 


^^4031  ^There  now  remains  nothing  to  speak  of  but  execution;  the  comple- 
-1  tion  of  human  punishment.  And  this,  in  all  cases,  as  well  capital  as 
otherwise,  must  be  performed  by  the  legal  officer,  the  sheriff  or  his  deputy ; 
whose  warrant  for  so  doing  was  antiently  by  precept  under  the  hand  and  seal 
of  the  judge,  as  it  is  still  practised  in  the  court  of  the  lord  high  steward  upon 
the  execution  of  a  peer;(a)  though  in  the  court  of  the  peers  in  parliament  it  is 
done  by  writ  from  the  king.(6)  Afterwards  it  was  establisliea(c)  that  in  case 
of  life  the  judge  may  command  execution  to  be  done  without  any  writ.    And 

9  Fort.  48.  (•)8MbodiiLpi«»2M. 


2  Hawk.  P.  a  807.  <•)  8  HaL  P.  0. 409. 

Ibid.  aOOL  (»)  See  Appendix 

(•*)  Salk.  409.  (•)  Finch,  L.  478. 


prevent  all  doubts  respecting  the  civil  rights  of  persons  convicted  of  felonies  not  oapitii]« 
who  have  undergone  the  punishment  to  which  they  were  adjudged,  it  is  enacted  that 
where  any  offender  hath  been  or  shall  be  convicted  of  any  felony  not  punishable  with 
death,  and  hath  endured  or  shall  endure  the  punishment  to  which  sucn  offender  hath 
been  or  shall  be  adjudged  for  the  same,  the  punishment  so  endured  hath  and  shall  have 
the  like  efibcts  and  consequences  as  a  paidon  under  the>great  seal  as  to  the  felonv 
whereof  the  offender  was  so  convicted :  provided,  always,  that  nothing  therein  containeOy 
nor  the  enduring  of  such  punishment,  shall  prevent  or  mitigate  any  punishment  to 
which  the  offender  might  otherwise  be  lawfully  sentenced  on  a  subsequent  conTiction 
for  any  other  felony. 

^  A  son  bom  after  the  attainder  may  inherit  if  he  has  no  elder  brother  living  bom 
before  the  attainder ;  otherwise  the  land  will  escheat  pro  drfeetu  harwdu.  1  HaL  P.  C.  358 
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now  the  usage  is  for  the  jud^  to  sign  the  calendar,  or  list  of  ail  the  prisoners' 
names,  with  their  separate  judgments  in  the  margin,  which  is  left  with  the 
sheriff.  As  for  a  capital  felony,  it  is  written  opposite  to  the  prisoner's  name, 
'Met  him  be  hanged  by  the  neck;"  formerly,  in  the  days*of  Latin  and  abbie- 
viation,(4)  *^su8  per  col"  for  ^* suspendatur  per  coUum" — ^And  this  is  the  only 
warrant  that  the  sheriff  has  for  so  material  an  act  as  taking  away  the  life  of 
another.(6)  It  may  certainly  afford  matter  of  speculation  that  in  civil  causes 
there  should  be  such  a  variety  of  writs  of  execution  to  recover  a  trifling  iebt, 
issued  in  the  king's  name  and  under  the  seal  of  the  court,  without  which  the 
sheriff  *cannot  legally  stir  one  step;  and  yet  that  the  execution  of  a  rutAQA 
man,  the  most  important  and  terrible  task  of  any,  should  depend  upon  ■- 
a  marginal  note.^ 

The  sheriff,  upon  receipt  of  his  warrant,  is  to  do  execution  within  a  con- 
venient time;  which  in  the  country  is  also  left  at  large.  In  London,  indeed,  a 
more  solemn  and  becoming  exactness  is  used,  both  as  to  the  warrant  of  exe- 
cution and  the  time  of  executing  thereof:  for  the  recorder,  after  reporting  to 
the  king  in  person  the  case  of  the  several  prisoners,  and  receiving  his  royal 

Sleasure  that  the  law  must  take  its  course,  issues  his  warrant  to  the  sheriffs, 
irecting  them  to  do  execution  on  the  day  and  at  the  place  assigned.(/)'  And 
in  the  court  of  king's  bench,  if  the  prisoner  be  tried  at  the  bar,  or  bronght 
there  by  habeas  corpus,  a  rule  is  made  for  his  execution,  either  specifying  the 
time  and  place,(^)  or  leaving  it  to  the  discretion  of  the  sheriff.(A)  And 
throughout  the  kingdom,  by  statute  25  Geo.  II.  c.  87,  it  is  enacted  that,  in  case 
of  murder,  the  judge  shall  in  his  sentence  direct  execution  to  be  performed  on 
the  next  day  but  one  after  sentence  pas8ed.(t)  But,  otherwise,  the  time  and 
place  of  execution  are  by  law  no  part  of  the  judgment.(A:)'  It  has  been  well 
observed(2)  that  it  is  of  great  importance  that  the  punishment  should  follow 
the  crime  as  early  as  possible ;  that  the  prospect  of  gratification  or  advantage 
which  tempts  a  man  to  commit  the  crime  should  instantly  awake  the  attendant 
idea  of  punishment.  Delay  of  execution  serves  only  to  separate  these  ideas; 
and  then  the  execution  itself  affects  the  minds  of  the  spectators  rather  as  a 
terrible  sight  than  as  the  necessary  consequence  of  transgression. 
The  sheriff  cannot  alter  the  manner  of  the  execution  by  substituting  one  death 

O  Staandf.  P.  C.  182.  (*)  See  Appendix,  {  8. 

(•)  6  Mod.  22.  0  See  page  202. 

If)  See  Appendix.  }  4.  («;  So  held  by  the  twelve  Jadgee»  Mioh.  10  Qeow  HL 

It)  State  Triale,  vi.  832.  Fott.  48.  (<)  Beocar.  ch.  19. 

^  Though  it  be  true  that  a  marginal  note  of  a  calendar,  signed  by  the  judge,  is  the  only 
warrant  that  the  sheriff  has  for  the  execution  of  a  convict,  yet  it  is  made  with  more 
caution  and  solemnity  than  is  represented  by  the  learned  commentator.  At  the  end  of 
the  assizes  the  clerk  of  assize  makes  out  in  writing  four  lists  of  all  the  prisoners,  with 
separate  columns,  containing  their  crimes,  verdicts,  and  sentences,  leaving  a  blank 
oolumn,  in  which,  if  the  judge  has  reason  to  vary  the  course  of  the  law,  he  writes  oppo- 
site the  names  of  the  capital  convicts,  to  be  reprieved,  respited,  transported,  &c.  These  four 
calendars,  being  first  carefully  compared  together  by  the  judge  and  the  clerk  of  assize, 
are  signed  by  them,  and  one  is  given  to  the  sherifi^  one  to  the  gaolor,  and  the  judge  and 
the  clerk  of  assize  each  keep  another.  If  the  sheriff  receives  afterwards  no  special  order 
from  the  judge,  he  executes  the  judgment  of  the  law  in  the  usual  manner,  agreeably  to 
the  directions  of  his  calendar.  In  every  county  this  important  subject  is  settled  witli 
great  deliberation  by  the  judge  and  the  clerk  of  assize  before  the  judge  leaves  the  assizd- 
&wn ;  but  probably  in  different  counties,  with  some  slight  variations,  as  in  Lancashire, 
no  calendar  is  left  with  the  gaoler,  but  one  is  sent  to  the  secretary  of  state. 

If  the  judge  thinks  it  proper  to  reprieve  a  capital  convict,  he  sends  a  memorial  or  cer- 
tificate io  the  king's  most  eaxeuerU  mqjesty,  directed  to  the  secretary  of  state's  office,  stating 
that,  from  favourable  circumstances  appearing  at  the  trial,  he  recommends  him  to  hie 
majesty's  mercy,  and  to  a  pardon,  upon  condition  of  transportation  or  some  slight 
punishment.    This  recommendation  is  always  attended  to.^])HRisTiAN. 

'  But  now,  by  stat.  I  Vict.  c.  77,  s.  I,  no  report  i«  to  be  made  to  her  miy'esty  of  the 
case  of  any  capital  convict  at  the  central  criminal  court ;  but,  by  sect.  5,  the  court  shall 
of  its  own  authority  direct  execution  to  be  done  on  offenders. — Stewart. 

'  See  3  Burr.  1812.  And  even  the  above  statute  is  only  directory  as  to  awarding  the 
day  of  execution  and  does  not  render  it  an  essential  requisite.  Russ.  &  E.  C.  C.  &0.-* 
Chittt. 

tit 
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for  another^  without  being  guilty  of  felony  himself^  as  has  been  formerly  8aid.(m; 

*4051  ^^  ^  ^^^^  ^'^^  *^^  ^^  Edward  Coke(n)  and  Sir  Matthew  Hale^o)  that 
^  even  the  king  cannot  change  the  punislunent  of  the  law  by  altering  the 
hanging  or  burning  into  beheading;  though  when  beheading  is  part  of  the 
sentence  the  king  may  remit  the  rest.  And,  notwithstanding  some  examples 
to  the  contrary^  Sir  Edward  Coke  stoutly  maintains  that  'judicandum  est  legiinis, 
nan  exemplis"  But  others  have  thought;(^)  and  more  justly,  that  this  preroga- 
tive, being  founded  in  mercy,  and  imm,emorially  exercised  by  the  crown,  is  part 
of  the  common  law.  For  hitherto,  in  every  instance,  all  these  exchanges  have 
been  for  more  merciful  kind^  of  death ,-  and  how  far  this  may  also  faU  within 
the  king's  power  of  granting  conditional  pardons — viz.,  by  remitting  a  severe 
kind  of  death,  on  condition  tnat  the  criminal  submits  to  a  milder — ^is  a  matter 
that  may  bear  consideration.  It  is  observable  that  when  lord  Stafford  was 
executed  for  the  popish  plot  in  the  reign  of  kins  Charles  the  Second,  the  then 
sheriffs  of  London,  having  received  the  king's  writ  for  beheading  him,  petitioned 
the  house  of  lords  for  a  command  or  order  from  their  lordships  how  the  said 
judgment  should  be  executed;  for,  he  being  prosecuted  by  impeachment,  thev 
entertained  a  notion  (which  is  said  to  have  oeen  countenanced  by  lord  Bussef) 
that  the  king  could  not  pardon  any  part  of  the  sentence.(g)  The  lords  re- 
solved(r)  that  the  scruples  of  the  sheriffs  were  unnecessary,  and  declared  that 
the  king's  writ  ought  to  be  obeved.  Disappointed  of  raising  a  flame  in  that 
assembly,  they  Immediately  sigmfied(a)  to  the  house  of  commons,  by  one  of  the 
members,  that  they  were  not  satisfied  as  to  the  power  of  the  said  writ.  That 
house  took  two  days  to  consider  of  it,  and  then(t)  sullenly  resolved  that  the 
house  was  content  that  the  sheriff  do  execute  lord  Stafford,  bv  severing  his  head 
from  his  body.  It  is  further  related,  that  when  afterwards  the  same  lord  Bussel 
was  condemned  for  high  treason  upon  indictment,  the  king,  while  he  remitted 
M06 1  ^^^  ignominious  part  of  the  ^sentence,  observed  <<  that  his  lordship  would 
-■  now  And  that  he  was  possessed  of  that  prerogative  which  in  the  case 
of  lord  Stafford  he  had  denied  him."(u)  One  can  hardly  determine  (at  this 
distance  from  those  turbulent  times)  which  most  to  disapprove  of,  the  indecent 
and  sanguinary  zeal  of  the  subject,  or  the  cool  and  cruel  sarcasm  of  the 
^vereign. 

To  conclude:  it  is  clear  that  if,  upon  iudgment  to  be  hanged  by  the  neck  till 
he  is  dead,  the  criminal  be  not  thoroughly  killed,  but  revives,  the  sheriff  must 
hang  him  again.(u7)  For  the  former  han^ng  was  no  execution  of  the  sentence ; 
and,  if  a  false  tenderness  were  to  be  indiuffed  in  such  cases,  a  multitude  of  col- 
lusions might  ensue.  Kay,  even  while  aoiurations  were  in  force,(j;)  such  a 
oriminal,  so  reviving,  was  not  allowed  to  take  sanctuary  and  abjure  the  realm; 
3ut  his  fleeing  to  sanctuary  was  held  an  escape  in  the  officer.(^) 

And^  havine  thus  arrived  at  the  last  stage  of  criminal  proceedings,  or  exe- 
cution, the  end  and  completion  of  human  punishment,  which  was  the  sixth  and 
last  head  to  be  considered  under  the  division  of  public  wrongs,  the  fourth  and 
last  object  of  the  laws  of  England,  it  may  now  seem  high  time  to  put  a  period 
to  these  commentaries,  which  the  author  is  verv  sensible  have  already  swelled 
to  too  great  length.  But  he  cannot  dismiss  the  student,  for  whose  use  alone 
these  rudiments  were  originally  compiled,  without  endeavouring  to  recall  to  bii 
memory  some  principal  outlines  of  the  legal  constitution  of  this  country,  by  a 
short  historical  review  of  the  most  considerable  revolutions  that  have  happened 
in  the  laws  of  England  from  the  earliest  to  the  present  times.  And  this  task 
be  will  attempt  to  discharge,  however  imperfectly^  in  the  next  or  eonclnding 
'Uiapter. 

<•»)  Sm  pmb  179.  (•)  Com.  Jaw.  Beo.  21,  IO8Q1. 

(•)  8  iDit.  62.  0)  Ibid.  Dee.  28, 1680. 

(•)2HaLP.a4l2.  (•>  2  Hnma,  960. 

FovtSro.    F.N.B.S44,h.  19Kjm.IM.2^  (•)  2  BaI.  P.  C.  412.  2H«wk.P.a4ML 

2  Hum.  Hist  of  Q.B.  828.  (•)  See  page  826.. 

Lordi*  Jour.  Der  21, 1680.  (»)  Pita.  Abr.  tit  OrMM,  88..  Iteoh,  UMT. 
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CHAPTEE  XXXHL 

OF  THE  RISE,  PROGRESS,  AND  GRADUAL  IMPROVEMENTS  OF  THE  LAWS 

OF  ENGLAND. 

*Beforb  we  enter  on  the  subject  of  this  chaptei',  in  which  I  propose,  r*AQf 
by  way  of  supplement  to  the  whole,  to  attempt  an  historical  review  of  *- 
tne  most  remarkable  changes  and  alterations  that  have  happened  in  the  laws 
of  England,  I  must  fii*st  of  all  remind  the  student  that  the  rise  and  progress  of 
many  principal  points  and  doctrines  have  been  already  pointed  out  in  the  course 
of  these  commentaries  under  their  respective  divisions;  these  having  therefore 
been  particularly  discussed  already,  it  cannot  be  expected  that  I  should  re- 
ezamme  them  with  any  degree  of  minuteness,  which  would  be  a  most  tedious 
undertaking.  What  I  therefore  at  present  propose  is,  only  to  mark  out  some 
outlines  of  our  English  juridical  history,  by  takmg  a  chronological  view  of  the 
state  of  our  laws  and  their  successive  mutations  at  different  periods  of  time. 

The  several  periods  under  which  I  shall  consider  the  state  of  our  legal  polity 
are  the  following  ^ix:  1.  From  the  earliest  times  to  the  Norman  conquest;  2. 
From  the  Norman  conquest  to  the  reign  of  king  Edward  the  First;  3.  From 
thence  to  the  reformation;  4.  F^om  the  reformation  to  the  ^restoration  r*4Ag 
of  king  Charles  the  Second;  5.  From  thence  to  the  revolution  in  1688;  ■- 
6»  From  the  revolution  to  the  present  time. 

I.  And,  first,  with  regard  to  the  antient  Britons,  the  aborigines  of  our  island, 
we  have  so  little  handed  down  to  us  concerning  them  with  any  tolerable  cer- 
tainty  that  our  inquiries  here  must  needs  be  very  fruitless  and  defective.  How- 
ever, from  Cesar's  account  of  the  tenets  and  discipline  of  the  antient  Druids  in 
Gaul,  in  whom  centred  all  the  learning  of  these  western  parts,  and  who  were, 
as  he  tells  us,  sent  over  to  Britain  (that  is,  to  the  island  of  Mona  or  Anglesey\ 
to  be  instructed;  we  may  collect  a  few  points  which  b'ar  a  great  affinity  ana 
resemblance  to  some  of  the  modem  doctrines  of  our  EuKli^h  law.  Particularly 
the  very  notion  itself  of  an  oral,  unwritten  law,  delivered  down  from  age  to  aso 
by  custom  and  tradition  merely,  seems  derived  from  the  practice  of  the  Druids, 
who  never  committed  any  of  their  instructions  to  writing,  possibly  for  want  of 
letters;  since  it  is  remarkable  that  in  all  the  antiquities,  unquestionably  British, 
which  the  industry  of  the  moderns  has  discovered,  there  is  not  in  any  of  them 
the  least  trace  of  any  character  or  letter  to  be  found.  The  partible  quality  also 
of  lands  by  the  custom  of  gavelkind,  which  still  obtains  in  many  parts  of  Eng< 
land,  and  did  universally  over  Wales  till  the  reign  of  Henry  YIlI.,  is  undoubt- 
edly of  British  original.  So  likewise  is  the  antient  division  of  the  goods  of  an 
intestate  between  his  widow  and  children  or  next  of  kin ;  which  has  since  been 
revived  by  the  statute  of  distributions.  And  we  may  also  remember  an  in- 
stance of  a  slighter  nature  mentioned  in  the  present  volume,  where  the  same 
custom  has  continued  from  Cfesar's  time  to  the  present;  that  of  burning  a 
woman  guilty  of  the  crime  of  petit  treason  b^  killing  her  husband.^ 

The  great  variety  of  nations  that  successively  broke  in  upon  and  destroyed 
both  the  British  inhabitants  and  ^constitution,  the  Eomans,  the  Picts,  r*4Q9 
and  after  them  the  various  clans  of  Saxons  and  Danes,  must  necessarily  ^ 
have  caused  great  confusion  and  uncertainty  in  the  laws  and  antiquities  of  the 
kingdom;  as  they  were  very  soon  incorporated  and  blended  together,  and  there- 
fore, we  may  suppose,  mutually  communicated  to  each  other  their  respective 
usages, (a)  in  regard  to  the  rights  of  property  and  the  punishment  of  crimes. 
Bo  that  it  is  morally  impossible  to  trace  out  with  any  degree  of  accun;cy  ichen 
the  several  mutations  of  the  common  law  were  made,  or  what  was  the  respective 
original  of  those  several  customs  we  at  present  use,  by  any  chemical  resolution 

(«)HaLHM.aL.«. 

I  But  this  is  now  altered*  by  9  Geo.  IV.  c.  31.    See  etnU,  p.  204. — Christian. 
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of  tbem  to  their  fiinst  and  component  principles.  We  can  seldom  pronounce 
that  this  custom  was  derived  from  the  Britons ;  that  "was  left  behind  by  the 
Romans ;  this  was  a  necessary  precaution  against  the  Picts ;  that  was  introduced 
by  the  Saxons,  discontinued  by  the  Danes,  but  afterwards  restored  by  the 
jNormans. 

Wherever  this  can  be  done,  it  is  matter  of  great  curiosity  and  some  use;  but 
this  can  very  rarely  be  the  case,  not  only  from  the  reason  aoove  mentioned,  but 
also  from  many  others.  First,  ftom  the  nature  of  traditional  laws  in  general, 
which,  being  accommodated  to  the  exigencies  of  the  times,  suffer  by  degrees 
insensible  variations  in  practice  ](bi)  so  that  though  upon  comparison  we  plainly 
discern  the  alteration  of  the  law  from  what  it  was  ^ve  hundred  years  ago,  yet 
it  is  impossible  to  define  the  precise  period  in  which  that  alteration  accrued,  any 
more  than  we  can  discern  the  changes  of  the  bed  of  a  river  which  varies  its 
shores  by  continual  decreases  and  alluvions.  Secondly,  this  becomes  imprac- 
ticable from  the  antiquity  of  the  kingdom  and  its  government,  which  alone^ 
though  it  had  been  disturbed  by  no  foreign  invasions,  would  make  it  impossible 
to  search  out  the  original  of  its  laws,  unless  we  had  as  authentic  monuments 
*410 1  ^^®^®^^  ^^  ^^®  Jews  had  by  the  hand  of  Mo8es.(c)  Thirdly,  *this  un- 
J  certainty  of  the  true  origin  of  particular  customs  must  also  in  part  have 
arisen  from  the  means  whereby  Christianity  was  propagated  among  our  Saxon 
ancestors  in  this  island,  by  learned  foreigners  brought  over  from  Eome  and 
other  countries,  who  undoubtedly  carried  with  them  many  of  their  own  national 
customs,  and  probably  prevailed  upon  the  state  to  abrogate  such  usages  as 
were  inconsistent  with  our  holy  religion,  and  to  introduce  many  others  that 
were  more  conformable  thereto.  .  And  this  perhaps  may  have  partly  been 
the  cause  that  we  find  not  only  some  rules  of  the  Mosaical,  but  also  of  the 
imperial  and  pontifical,  laws,  blended  and  adopted  into  our  own  system. 

A  further  reason  may  also  be  given  for  the  great  variety,  and,  of  course,  the 
uncertain  original,  of  our  antient  established  customs,  even  after  the  Saxon 

fovernment  was  firmly  established  in  this  island, — viz.,  the  subdivision  of  the 
ingdom  into  an  heptarchy,  consisting  of  seven  independent  kingdoms,  peopled 
and  governed  by  different  clans  and  colonies.  This  must  necessarily  create  an 
infinite  diversity  of  laws,  even  though  all  those  colonies  of  Jutes,  Angles,  Anglo- 
Saxons,  and  the  like  originally  sprung  from  the  same  mother-country,  the  great 
Northern  hive,  which  poured  forth  its  warlike  progeny,  and  swarmed  all  over 
Europe,  in  the  sixth  and  seventh  centuries.  This  multiplicity  of  laws  will 
necessarily  be  the  case  in  some  aegree  where  any  kingdom  is  cantoned  out  into 
any  provincial  establishments,  and  not  under  one  common  dispensation  of  laws, 
though  under  the  same  sovereign  power.  Much  more  will  it  happen  where 
seven  unconnected  states  are  to  form  their  own  constitution  and  superstructure 
of  government,  though  they  all  begin  to  build  upon  the  same  or  similar 
foundations. 

When  therefore  the  West  Saxons  had  swallowed  up  all  the  rest,  and  king 
Alfred  succeeded  to  the  monarchy  of  England,  whereof  his  grandfather  Egbert 
was  the  founder,  his  mighty  genius  prompted  him  to  undertake  a  most  great 
*4.1 1 1  ^^^  necessary  work,  which  he  is  said  to  have  executed  in  as  "^masterly 
-I  a  manner,  no  less  than  to  new-model  the  constitution,  to  rebuild  it  on  a 
plan  that  should  endure  for  ages,  and  out  of  its  old  discordant  materials,  which 
were  heaped  upon  each  other  in  a  vast  and  rude  irregularity,  to  form  one  uni- 
form and  well-connected  whole.  This  he  effected  by  reducing  the  whole  king- 
dom under  one  regular  and  gradual  subordination  or  government,  wherein  each 
man  was  answerable  to  his  immediate  superior  for  his  own  conduct  and  that 
of  his  nearest  neighbours :  for  to  him  we  owe  that  master-piece  of  judicial 
polity,  the  subdivision  of  England  into  tithings  and  hundreds,  if  not  into 
counties,  all  under  the  influence  and  administration  of  one  supreme  magistrate, 
the  king  ^  in  whom,  as  in  a  general  reservoir,  all  the  executive  authority  of  the 
taw  was  lodged,  and  from  whom  justice  was  dispersed  to  every  part  of  the 
fVfttioa  by  distinct  yet  communicating  ducts  and  channels ;  which  wise  ii  sti- 

(>)  Hal.  Hkt  0.  L.  ft7.  (•}  IbkL  60. 
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iatioD  has  been  preserved  for  near  a  thousand  years  unchanged,  from  Alfred's 
to  the  present  lime.  He  also,  like  another  Theodosius,  collected  the  various 
customs  that  he  found  dispersed  in  the  kingdom,  and  reduced  and  digested 
them  into  one  uniform  system  or  code  of  laws,  in  his  Dom-bec,  orHiber  judicialis,* 
This  he  compiled  for  the  use  of  the  court-baron,  hundred,  and  county  court,  the 
court-leet,  and  sheriff's  tourn,  tribunals  which  he  established  for  the  trial  of  all 
causes,  civil  and  criminal,  in  the  very  districts  wherein  the  complaint  arose; 
all  of  them  subject,  however,  to  be  inspected,  controlled,  and  kept  within  the 
bounds  of  the  universal  or  common  law  by  the  king's  own  courts,  which  were 
then  itinerant,  being  kept  in  the  king's  palace,  and  removing  with  his  house- 
hold in  those  royal  progresses,  which  he  continually  made  from  one  end  of  the 
kingdom  to  the  other. 

The  Danish  invasion  and  conquest,  which  introduced  new  foreign  customs, 
was  a  severe  blow  to  this  noble  fabric;  but  a  plan  so  excellently  concerted  coula 
never  be  long  thrown  aside.  So  that  upon  the  expulsion  of  these  intruders 
the  English  returned  to  their  antient  law,  retaining,  however,  some  few  of  the 
customs  of  their  late  visitants,  which  went  '^'under  the  name  of  Dane-  r^^-tn 
Lage:  as  the  code  compiled  by  Alfred  was  called  the  West-Saxon-Lage ;  ^ 
and  the  local  constitutions  of  the  antient  kingdom  of  Mercia,  which  obtained  in 
the  countries  nearest  to  Wales,  and  probaoly  abounded  with  many  British 
customs,  were  called  the  Mercen-Lage.  And  these  three  laws  were,  about  the 
beginning  of  the  eleventh  century,  in  use  in  different  counties  of  the  realm,  the 
provincial  polity  of  counties  and  their  subdivisions  having  never  been  altered 
or  discontinued  through  all  the  shocks  and  mutations  of  government  from  the 
time  of  its  first  institution,  though  the  laws  and  customs  therein  used  have  (as 
we  shall  see)  often  suffered  considerable  changes. 

For  king  Edgar,  (who,  besides  military  merit,  as  founder  of  the  English  novy, 
was  also  a  most  excellent  civil  governor,)  observing  the  ill  effects  of  three  dis- 
tinct bodies  of  laws  prevailing  at  once  in  separate  parts  of  his  dominions,  pro- 
jected and  begun  what  his  grandson  king  Edward  the  Confessor  afterwards 
completed, — ^viz.,  one  uniform  digest  or  body  of  laws  to  be  observed  throughout 
the  whole  kingdom;  being  probably  no  more  than  a  revival  of  king  Alfred's 
code,  with  some  improvements  suggested  by  necessity  and  experience,  particu- 
larly the  incorporating  some  of  the  British  or  rather  Mercian  customs,  and  also 
such  of  the  Danish  as  were  reasonable  and  approv<)d,  into  the  West-Saxon^LcLgey 
which  was  still  the  groundwork  of  the  whole.  Aui  this  appears  to  be  the  best- 
supported  and  most  plausible  conjecture  (for  certainty  is  not  to  be  expected) 
of  the  rise  and  original  of  that  admirable  system  of  maxims  a  Ad  unwritten 
customs,  which  is  now  known  by  the  name  of  the  common  law,  as  extending  its 
authority  universally  over  all  the  realm,  and  which  is  doubtless  of  Saxon 
parentage. 

Among  the  most  remarkable  of  the  Sa^^  laws  we  may  reckon, — ^1.  Tho 
constitution  of  parliaments,  or,  rather,  general  assemblies  of  the  principal  and 
wisest  men  in  tne  nation ;  the  mttena-^emote^  or  commune  consilium^  of  the  antient 
Germans,  which  was  not  yet  reduced  to  the  forms  and  '^'distinctions  of  p  ^ .  ■■  o 
our  modern  parliament,  without  whose  concurrence,  however,  no  new  *■ 
law  could  be  made  or  old  one  altered.  2.  The  election  of  their  magistrates  by 
the  people,— originally  even  that  of  their  kings,  till  dear-bought  experience 
evinced  the  convenience  and  necessitv  of  establishing  an  hereditary  succession 
to  the  crown.  But  that  of  all  subordmate  magistrates,  their  military  officers  or 
heretochs,  their  sheriffs,  their  conservators  of  the  peace,  their  coroners,  theii 
portreeves,  (since  changed  into  mayors  and  bailiffs,^  and  even  their  tithing- 
men  and  borsholders  at  the  leet,  continued,  some  till  the  Norman  conquest, 
others  for  two  centuries  after,  and  some  remain  to  this  day.  3.  The  descent 
of  the  crown,  when  once  a  roval  family  was  established,  upon  nearly  the  same 
hereditary  principles  upon  which  it  has  ever  since  continued;  only  that  per 
haps,  in  case  oi  minority,  the  next  of  kin  of  full  age  would  ascend  the  throne 
as  king,  and  not  as  protector,  though  after  his  death  the  crown  immediately 
reverted  back  to  the  heir.    4.  The  great  paucity  of  capital  punishments  for  the 

*  Denied,  1  Spence,  61,  n.    See  ante  vol.  1,  p.  65,  n.  •^^ 
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first  offeace,  e^  en  the  most  notorioaa  offenders  being  allowed  to  commato  it  fox 
a  fine  or  toeregild,  or,  in  default  of  payment,  perpetual  bondage;  to  which  our 
benefit  of  clergy  has  now  in  some  measure  succeeded.  5.  The  prevalence  of 
certain  customs,  as  heriots  and  military  services  in  proportion  to  every  man's 
land,  which  much  resembled  the  feodal  constitution,  but  yet  wore  exempt  from 
all  its  rigorous  hardships ;  and  which  may  be  well  enough  accounted  for  by 
supposing  them  <o  be  brought  from  the  continent  by  the  nrst  Saxon  invaders, 
in  the  primitive  moderation  and  simplicity  of  the  feodal  law,  before  it  got  into 
the  hands  of  the  Norman  jurists,  who  extracted  the  most  slavish  doctrines  and 
oppressive  consequences  out  of  what  was  originally  intended  as  a  law  of  liberty. 
6.  That  their  estates  were  liable  to  forfeiture  for  treason,  but  that  the  doctrine 
of  escheats  and  corruption  of  blood  for  felony,  or  any  other  cause,  was  utterly 
unknown  amongst  them.  7.  The  descent  of  their  lands  to  all  the  males  equally, 
without  any  right  of  primogeniture;  a  custom  which  obtained  among  the 
Britons,  was  agreeable  to  the  Roman  law,  and  continued  among  the  Saxons 
*4141  ^^^^  the  N^orman  conquest:  ^though  really  inconvenient,  and  more  espe- 
-■  cially  destructive  to  antient  families,  which  are  in  monarchies  necessary 
to  be  supported,  in  order  to  form  and  keep  up  a  nobility  or  intermediate  state 
between  the  prince  and  the  common  people.  8.  The  courts  of  justice  coDsisted 
principally  of  the  county  courts,  and,  in  cases  of  weight  or  nicety,  the  king's 
court  held  before  himself  in  person,  at  tbe  time  of  his  parliaments,  which  were 
usually  holden  in  different  places,  according  as  he  kept  the  three  great  festivals 
of  Christmas,  Easter,  and  Whitsuntide ;  an  institution  which  was  adopted  by 
king  Alfonso  YII.  of  Castile,  about  a  century  after  the  conquest,  who  at  the 
same  three  great  feasts  was  wont  to  assemble  his  nobility  and  prelates  in  his 
court,  who  there  heard  and  decided  all  controversies,  and  then,  having  received 
his  instructions,  departed  home.Cd)  These  county  courts,  however,  differed 
from  the  modem  ones  in  that  tne  ecclesiastical  and  civil  jurisdiction  were 
blended  together,  the  bishop  and  the  ealdorman  or  sheriff  sitting  in  the  same 
county  court ;  and  also  that  the  decisions  and  proceedings  therein  were  much 
more  simple  and  unembarrassed :  an  advantage  which  will  always  attend  the 
infancy  of  any  laws,  but  wear  off  as  they  gradually  advance  to  antiquity.  9. 
Trials  among  a  people  who  had  a  very  strong  tincture  of  superstition  were  per* 
mitted  to  be  by  ordealy  by  the  corsTied,  or  morsel  of  execration,  or  by  wager  of  law 
with  compurgators,  if  the  party  chose  it;  but  frequently  they  were  also  by  jury: 
for,  whether  or  no  their  juries  consisted  precisely  of  twelve  men  or  were  bound 
to  a  strict  unanimity,  yet  the  general  constitution  of  this  admirable  criterion 
of  truth  and  most  important  guardian  both  of  public  and  private  liberty  we  owe 
to  our 'Saxon  ancestors.  Thus  stood  the  general  frame  of  our  polity  at  the  time 
of  the  Norman  invasion,  when  the  second  period  of  our  legal  history  com- 
mences. 

II.  This  remarkable  event  wrought  as  great  an  alteration  in  our  laws  as  it 

did  in  our  antient  line  of  kings;  and  though  the  alteration  of  the  former  was 

'*'415 1    ^^*^^^^^  rather  by  the  ^consent  of  the  people  than  any  right,  of  conquest, 

^    yet  that  consent  seems  to  have  been  partly  extorted  by  fear,  and  partly 

given  without  any  apprehension  of  the  consequences  which  afterwards  ensued. 

1.  Among  the  first  of  these  alterations  we  may  reckon  the  separation  of  the 
ecclesiastical  courts  fVom  the  civil,  effected  in  order  to  ingratiate  the  new  king 
with  the  popish  clergy,  who  for  some  time  before  had  been  endeavouring  all 
over  Europe  to  exempt  themselves  from  the  secular  power,  and  whose  demands 
the  Conqueror,  like  a  politic  prince,  thought  it  prudent  to  comply  with,  by 
reason  that  their  reputed  sanctitv  had  a  great  influence  over  the  minds  of  the 
people,  and  because  all  the  little  learning  of  the  times  was  engrossed  into  theii 
hands,  which  made  them  necessary  men  and  by  all  meanir  to  be  gained  over  ta 
his  interests.  And  this  was  the  more  easily  effectea,  because  the  disposal  of  ah 
the  episcopal  sees  being  then  in  the  breast  of  the  king,  he  had  taken  care  to  fiA 
ihem  with  Italian  and  Norman  prelates. 

2  Another  violent  alteration  of  the  English  constitution  consisted  in   Ui« 

(^Mod.VB.Hiatn.114. 
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depopulation  of  whole  ooanties  for  the  purposes  of  the  kind's  royal  divorsioiky 
and  sabjecting  both  them  and  all  the  antient  forests  of  the  kingdom  to  the 
unreasonable  severities  of  forest-laws  imported  from  the  continent,  whereby  the 
slaughter  of  a  beast  was  made  almost  as  penal  as  the  death  of  a  man.  In  the 
Saxon  times,  though  no  man  was  allowed  to  kill  or  chase  the  king's  deer,  yet 
be  might  start  any  game,  pursue  and  kill  it  upon  his  own  estate.  But  the 
rigour  of  these  new  constitutions  vested  the  sole  property  of  all  the  game  in 
England  in  the  kine  alone  }*  and  no  man  was  entitled  to  disturb  any  fowl  of  the 
air,  or  any  beast  of  the  field,  .of  such  kinds  as  were  specially  reserved  for  the 
royal  amusement  of  the  sovereign,  without  express  license  from  the  J^ing  by  a 
grant  of  a  chase  or  free-warren ;  and  those  franchises  were  granted  as  much 
with  a  view  to  preserve  the  breed  of  aoimals  as  to  indulge  the  subject.  From 
a  similar  principle  to  which,  though  the  forest-laws  are  now  mitigated,  and  by 
degrees  *grown  entirely  obsolete,  yet  from  this  root  has  sprung  a  has-  r*4ig 
ta^  slip,  known  by  the  name  of  the  game-law,  now  arrived  to  and  L 
wantonmff  in  its  highest  vigour:  both  founded  upon  the  same  unreasonable 
notions  of  permanent  property  in  wild  creatures,  and  both  productive  of  the 
sane  tyranny  to  the  commons,  but  with  this  difference,  that  the  forest-laws 
established  only  one  mighty  hunter  throughout  the  land,  the  game-laws  have 
raised  a  little  Nirarod  in  every  manor.  And  in  one  respect  the  antient  law  was 
much  less  unreasonable  than  the  modern;  for  the  king's  grantee  of  a  chase  or 
free- warren  mi^ht  kill  game  in  every  part  of  his  franchise;  but  now,  though 
a  freeholder  of  less  than  lOOi.  a  year  is  forbidden  to  kill  a  partridge  upon  his 
own  estate,  yet  nobody  else  (not  even  the  lord  of  the  manor,  urless  he  hath  a 

frant  of  free-warreu)  can  do  it  without  committing  a  trespass  and  subjecting 
imself  to  an  action. 

3.  A  third  alteration  in  the  English  laws  was  by  narrowing  the  remedial 
influence  of  the  county  courts,  the  K^eat  seats  of  Saxon  justice,  and  extending 
the  original  jurisdiction  of  the  king  s  justiciars  to  all  kinds  of  causes  arising  in 
all  parts  of  the  kingdom.  To  this  end  the  aula  regis,  with  all  its  multifarious 
authority,' was  erected,  and  a  capital  justiciary  appointed,  with  powers  so  large 
and  boundless  that  he  became  at  length  a  tyrant  to  the  people  and  formidable 
to  the  crown  itself.  The  constitution  of  this  court,  and  the  judges  themselves 
who  presided  there,  were  f)3tched  from  the  duchy  of  Normandy;  and  the  conse* 
qnence  naturally  was,  the  ordaining  that  all  proceedings  in  the  king's  courts 
snould  be  carried  on  in  the  Norman  instead  of  the  English  language ;  a  pro- 
vision the  more  necessary,  because  none  of  his  Norman  justiciars  understood ' 
English,  but  as  evident  a  badge  of  slavery  as  ever  was  imposed  upon  a  con- 
quered people.  This  lasted  till  king  Edward  the  Third  obtained  a  double 
victory,  over  the  armies  of  Prance  in  their  own  country,  and  their  language  in 
our  courts  here  at  home.  But  there  was  one  mischief  too  deeply  rooted  thereby, 
and  which  this  caution  of  '^'king  Edward  came  too  late  to  eradicate.  In-  r  ^417 
stead  of  the  plain  and  easy  method  of  determining  suits  in  the  county  *- 
courts,  the  chicanes  and  subtleties  of  Norman  jurisprudence  bad  taken  posses- 
sion of  the  king's  courts,  to  which  every  cause  of  consequence  was  drawn. 
Indeed,  that  age  and  those  immediately  succeeding  it  were  the  era  of  refinement 
and  subtility.  There  is  an  active  principle  in  the  human  soul  that  will  ever  be 
exerting  its  faculties  to  the  utmost  stretch,  in  whatever  employment,  by  the 
accidents  of  time  and  place,  the  general  plan  of  edjcation,  or  the  customs  and 
manners  of  the  age  and  country,  it  may  happen  to  find  itself  enga^d.  The 
Northern  conquerors  of  Europe  were  then  emerging  from  the  grossest  ignorance 
in  point  of  literature ;  and  those  who  had  leisure  to  cultivate  its  progress  were 
such  only  as  were  cloistered  in  monasteries,  the  rcot  being  all  soldiers  or 

Eeasants.  And,  unfortunately,  the  first  rudiments  of  science  which  they  im- 
ibed  were  those  of  Aristotle's  philosophy,  conveyed  through  the  medium  of  his 
Arabian  commentators,  which  were  brought  from  the  East  by  the  Saracens  into 
Palestine  and  Spain,  and  translated  into  oarbarous  Latin.    So  that,  though  the 

'  See  this  conti*overted,  onto,  2  book,  p.  419. — Christian. 
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materials  upon  which  they  were  naturally  employed  in  the  infancy  of  a  rising 
state  were  those  of  the  nohlest  kind,  the  estahlishment  of  religion  and  the 
regulations  of  civil  polity,  yet,  having  only  such  tools  to  wort  with,  their 
execution  was  trifling  and  flimsy.  Both  the  divinity  and  the  law  of  those  times 
were  therefore  frittered  into  logical  distinctions,  and  di*awn  out  into  meta- 
physical subtleties,  with  a  skill  most  amazingly  artificial,  but  which  serves  no 
other  purpose  than  to  show  the  vast  powers  of  the  human  intellect,  however 
vainly  or  preposterously  employed.  Hence  the  law  in  particular,  which  (being 
intended  for  universal  reception)  ought  to  be  a  plain  rule  of  action,  became  a 
science  of  the  greatest  intricacy,  especially  when  blended  with  the  new  leiine- 
ments  engrafted  upon  feodal  property:  which  refinements  were  from  time  to 
time  gradually  introduced  by  the  Norman  practitioners,  with  a  view  to  super- 
sede (as  they  did  in  great  measure)  the  more  homely,  but  more  intelligiole, 
maxims  of  distributive  justice  among  the  Saxons.  And,  to  say  the  truth,  these 
^AiQ-i  ^scholastic  reformers  have  transmitted  their  dialect  and  finesses  to 
J  posterity  so  interwoven  in  the  body  of  our  legal  polity  that  they 
cannot  now  be  taken  out  without  a  manifest  injury  to  the  substance.  Statute 
after  statute  has  in  later  times  been  made  to  pare  ofl^  these  troublesome  excres- 
cences and  restore  the  common  law  to  its  pristine  simplicity  and  vigour :  and 
the  endeavour  has  greatly  succeeded;  but  still  the  scars  are  deep  and  visible; 
and  the  liberality  of  our  modem  courts  of  justice  is  frequently  ooliged  to  have 
recourse  to  unaccountable  fictions  and  circuities  in  order  to  recover  that 
equitable  and  substantial  justice  which  for  a  long  time  was  totally  buried 
under  the  narrow  rules  and  fanciful  niceties  of  metaphysical  and  Norman 
jurisprudence. 

4.  A  fourth  innovation  was  the  introduction  of  the  trial  by  combat,  for  the 
decision  of  all  civil  and  criminal  questions  of  fact  in  the  last  resort.  This  was 
the  immemorial  practice  of  all  the  Northern  nations,  but  first  reduced  to  regular 
and  stated  forms  among  the  Burgundii,  about  the  close  of  the  fifth  century;  and 
from  them  it  passed  to  other  nations,  particularly  the  Franks  and  Normans, 
which  last  had  the  honour  to  establish  it  here,  though  clearly  an  unchristian, 
as  well  as  most  uncertain,  method  of  trial.  But  it  was  a  sufficient  recom- 
mendation of  it  to  the  Conqueror  and  his  warlike  countiymen  that  it  was  the 
usage  of  their  native  duchy  of  Normandy. 

5.  But  the  last  and  most  important  alteration,  both  in  our  civil  and  mib'tary 
polity,  was  the  engrafting  on  all  landed  estates — a  few  only  excepted — ^the 
fiction  of  feodal  tenure,  which  drew  after  it  a  numerous  and  oppressive  train 
of  servile  fruits  and  appendages,  aids,  reliefs,  primer  seisins,  wardships,  mar- 
riages, escheats,  and  fines  for  alienation, — ^the  genuine  consequences  of  the 
maxim  then  adopted,  that  all  the  lands  in  England  were  derived  from  and 
holden,  mediately  or  immediately,  of  the  crown. 

The  nation  at  this  period  seems  to  have  groaned  under  as  absolute  a  slavery 
*419 1  ^  ^^  ^^  ^^^  power  of  a  warlike,  an  '^'ambitious,  and  a  politic  prince  to 
•J  create.  The  consciences  of  men  were  enslaved  by  sour  ecclesiastics, 
devoted  to  a  foreign  power,  and  unconnected  with  the  civil  state  under  which 
they  lived,  who  now  imported  fh)m  Rome  for  the  first  time  the  whole  farrago 
of  superstitious  novelties  which  had  been  engendered  by  the  blindness 'and  cor- 
ruption of  the  times  between  the  first  mission  of  Augustin  the  monk  and  the 
Norman  conquest,  such  as  transubstantiation,  purgatory,  communion  in  one 
kind,  and  the  worship  of  saints  and  images,  not  forgetting  the  universal 
supremacy  and  dogmatical  infallibility  of  the  holy  see.  The  laws,  too,  as  well 
as  the  prayers,  were  administered  in  an  unknown  tongue.  The  antient  trial 
by  jury  gave  way  to  the  impious  decision  by  battel.  The  forest-laws  totally 
restrained  all  rural  pleasures  and  manly  recreations.  And  in  cities  and  towns 
the  case  was  no  better,  all  company  being  obliged  to  disperse,  and  fire  and 
candle  to  be  extinguished,  by  eight  at  night,  at  the  sound  of  the  melancholy 
euffeu.  The  ultimate  property  of  all  kmds,  and  a  considerable  share  of  the 
present  profits,  were  vested  in  the  king,  or  by  him  granted  out  to  his  Norman 
favourites,  who,  by  a  gradual  progression  of  slavery,  were  absolute  vassals  to 
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the  crown,  and  as  absolute  tyrants  to  the  commons.  TTnheard-of  forfeitares, 
talliages,  aids,  and  fines  were  arbitrarily  extracted  from  the  pillaged  landholders, 
^n  pursuance  of  the  new  system  of  tenure.  And,  to  crown  all,  as  a  consequcL^e 
of  the  tenure  by  knight-service,  the  king  had  always  ready  at  his  command  an 
army  of  sixty  thousand  knights  or  milites,  who  were  bound,  upon  pain  of  con- 
fiscating their  estates,  to  attend  him  in  time  of  invasion  or  to  quell  any  do- 
mestic insurrection.  Trade,  or  foreign  merchandise,  such  as  it  then  was,  was 
carried  on  by  the  Jews  and  Lombards,  and  the  very  name  of  an  English  fleet, 
which  king  Edgar  had  rendered  so  formidable,  was  utterly  unknown  to 
Europe :  the  nation  consisting  wholly  of  the  clergy,  who  were  also  the  lawyers  j 
the  barons,  or  great  lords  of  the  land;  the  knights,  or  soldiery,  who  were  the 
subordinate  landholders;  and  the  burghers,  or  inferior  tradesmen,  who  from 
their  insignificance  happily  retained,  in  their  socage  and  burgage  tenure,  som^ 
^points  of  their  antient  freedom.  All  the  rest  were  villeins  or  bond-  r*A9Q 
men.  *• 

From  so  complete  and  well-concerted  a  scheme  of  servility  it  has  been  the 
work  of  generations  for  our  ancestors  to  redeem  themselves  and  their  posterity 
into  that  state  of  liberty  which  we  now  enjoy,  and  which  therefore  is  not  to  be 
looked  upon  as  consisting  of  mere  encroachments  on  the  crown  and  infringe- 
ments on  the  prerogative,  as  some  slavish  and  narrow-minded. writers  in  the 
last  century  endeavoured  to  maintain,  but  as,  in  general,  a  gradual  restoration 
(»f  that  antient  constitution  whereof  our  Saxon  forefathers  had  been  unjustly 
deprived,  partly  by  the  policy  and  partly  by  the  force  of  the  Norman.  How 
that  restoration  has  in  a  long  series  of  years  been  step  by  step  effected  [  now 
proceed  to  inquire. 

William  Eufas  proceeded  on  his  father's  plan,  and  in  some  points  extended 
it,  particularly  with  regard  to  the  forest-laws.  But  his  brother  and  e  accessor. 
Himry  the  First,  found  it  expedient,  when  first  he  came  to  the  crown,  to 
ingratiate  himself  with  the  people,  by  restoring  (as  our  monkish  historians  tell 
us)  the  laws  of  king  Edward  the  Confessor.  The  ground  whereof  is  this :  that 
by  charter  he  gave  up  the  great  grievances  of  marriage,  ward,  and  relief,  the 
beneficial  pecuniary  fruits  of  his  feodal  tenures,  but  reserved  the  tenures  them- 
selves, for  the  same  military  purposes  that  his  father  introduced  them.  He  also 
abolished  the  curfeu  }(e)  for,  though  it  is  mentioned  in  our  laws  a  full  century 
afterward8,(r)  yet  it  is  rather  spoken  of  as  a  known  time  of  night  (so  denomi- 
nated frtim  tnat  abrogated  usage)  than  as  a  still  subsisting  custom.  There  is 
extant  a  code  of  laws  m  his  name,  consisting  partly  of  those  of  the  Confessor, 
but  with  great  additions  and  alterations  of  his  own,  and  chiefly  calculated  for 
the  regulation  of  the  county  courts.  It  contains  some  directions  as  to  crimes 
and  their  punishments,  (that  of  thefl  being  made  capital  in  his  reign,)  and  a 
few  things  relating  to  estates,  '^'particularly  as  to  the  descent  of  lands:  r^^oi 
which  being  by  the  Saxon  laws  equally  to  all  the  sons,  by  theVeodal  or  *■ 
Norman  to  the  eldest  only,  king  Henry  here  moderated  the  difference,  directing 
the  eldest  son  to  have  only  the  principal  estate,  ^^primum  patris  feudum"  the 
rest  of  his  estates,  if  he  had  any  others,  being  equally  divided  among  them  all. 
On  the  other  hand,  he  gave  up  to  the  clergy  the  free  election  of  bishops  and 
mitred  abbots,  reserving,  however,  these  ensigns  of  patronage,  conge  d'esHrCf 
custody  of  the  temporalities  when  vacant,  and  homage  upon  their  restitution. 
He,  lastly,  united  again  for  a  time  the  civil  and  ecclesiastical  courts,  which  union 
was  soon  dissolved  by  his  Norman  clergy ;  and,  upon  that  final  dissolution,  the 
cognizance  of  testamentary  causes  seems  to  have  been  first  given  to  the  eccle- 
siastical court.  The  rest  remained  as  in  his  father's  time ;  from  whence  we  mav 
easily  perceive  now  far  short  this  was  of  a  thorough  restitution  of  king  Ed- 
ward's or  the  Saxon  laws. 

The  usurper  Stephen,  as  the  manner  of  usurpers  is,  promised  much  at  bin 
accession,  especially  with  regard  to  redressing  the  grievances  of  the  forest-laws, 
but  performed  no  great  matter  either  in  that  or  in  any  other  point.  It  is  from 
iuH  reign,  however,  that  we  are  to  date  the  introduction  of  the  Eoman  civil  and 

(f)  Bpelm.  Cod.  LL.  W.  1. 388.  Hon.  L  280.  (0  S^t- CSt.  Load.  18  Idw.  I. 
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eanon  laws  intc  this  realm;  and  at  the  same  time  was  imported  the  doctrine  of 
appeals  to  the  court  of  Borne,  as  a  branch  of  the  canon  law. 

By  the  time  of  king  Henry  the  Second,  if  not  earlier,  the  charter  of  Henrr 
the  first  seems  to  have  been  forgotten,  for  we  find  the  claim  of  marriage,  ward, 
and  relief  then  flourishing  in  full  vigour.  The  right  of  primogeniturr  seems 
also  to  have  tacitly  revived,  being  found  more  convenient  for  the  public  than 
the  parcelling  of  estates  into  a  multitude  of  minute  subdivisions.  However,  in 
this  prince's  reign  much  was  done  to  methodiEC  the  laws  and  reduce  them  into 
a  regular  order,  as  appears  from  that  excellent  treatise  of  Glanvil,  which, 
though  some  of  it  be  now  antiquated  and  altered,  yet,  when  compared  with  the 
♦4221  ^^^^  ^^  Henry  the  First,  *it  carries  a  manifest  superiority.(^)  Through- 
-'  out  his  reign  also  was  continued  the  important  struggle,  which  we  have 
had  occasion  so  often  to  mention,  between  the  laws  of  England  and  Bome :  the 
former  supported  by  the  strength  of  the  temporal  nobility,  when  endeavoured 
to  be  supplanted  in  favour  of  the  latter  by  the  popish  clergy;  which  dispute  was 
kept  on  foot  till  the  reign  of  Edward  the  First,  when  the  laws  of  England, 
under  the  new  discipline  introduced  by  that  skilful  commander,  obtained  a 
complete  and  permanent  victory.  In  Uie  pi-esent  reign  of  Henry  the  Second 
there  are  four  things  which  peculiarly  merit  the  attention  of  a  lecal  antiquarian : 
1.  The  constitutions  of  the  parliament  at  Clarendon,  a.d.  1164,  whereby  the  kinsr 
checked  the  power  of  the  pope  and  his  clergy,  and  greatly  narrowed  the  total 
exemption  they  claimed  from  the  secular  jurisdiction,  though  his  further  pro* 
gress  was  unhappily  stopped  by  the  fatal  events  of  the  disputes  between  him 
and  archbishop  ifecket.  2.  The  institution  of  the  office  of  justices  in  eyre, — m 
itinere;  the  king  having  divided  the  kingdom  into  six  circuits,  (a  little  different 
from  the  present,)  and  commissioned  these  new-created  judges  to  administer 
justice  and  try  writs  of  assize  in  the  several  counties.  These  remedies  are  said 
to  have  been  then  first  invented ;  before  which  all  causes  were  usually  termi- 
nated in  the  county  courts,  according  to  the  Saxon  custom,  or  before  the  king's 
lusticiaries  in  the  aula  regis,  in  pursuance  of  the  Norman  regulations,  ^e 
latter  of  which  tribunals,  travelling  about  with  the  king's  person,  occasion^ 
intolerable  expense  and  delay  to  the  suitors ;  and  the  former,  however  proper 
for  little  debts  or  minute  actions,  where  even  injustice  is  better  than  procrasti- 
nation, were  now  become  liable  to  too  much  ignorance  of  the  law  and  too  much 
partiality  as  to  &cts  to  determine  matters  of  considerable  moment.  8.  The 
mtroduction  and  establishment  of  the  grand  assize,  or  trial  by  special  kind  of 
iurv  in  a  writ  of  right,  at  the  option  of  the  tenant  or  defendant,  instead  of  the 
barbarous  and  Norman  trial  by  battel.  4.  To  this  time  must  also  be  referred 
*4231  ^^^  introduction  of  escuage,  or  pecuniary  ^commutation  for  personal 
^  military  service,  which  in  process  of  time  was  the  parent  of  the  antieat 
subsidies  granted  to  the  crown  by  parliament,  and  the  land-tax  of  later  times. 

Biohard  the  First,  a  brave  and  magnanimous  prince,  was  a  sportsman  as  well 
as  a  soldier,  and  therefore  enforced  the  forest-laws  with  some  rigour,  which 
occasioned  manv  discontents  among  his  people :  though  (according  to  Matthew 
Paris)  he  repealed  the  penalties  of  castration,  loss  of  eyes,  and  cutting  off  the 
hands  and  feet,  before  inflicted  on  such  as  transgressed  in  hunting,  probaUy 
finding  that  their  severitv  prevented  prosecutions.  He  also,  when  abroad, 
composed  a  body  of  naval  laws  at  the  isle  of  Oleron,  which  are  still  extant,  and 
of  high  authority;  for  in  his  time  we  began  again  to  discover  that  (as  an  island) 
we  were  naturally  a  maritime  power.  But  with  regard  to  civil  proceeding 
we  find  nothing  very  remarkable  in  this  reign,  except  a  few  regulations  regara- 
ing  the  Jews  and  the  justices  in  eyre,  the  king's  thoughts  being  chiefly  taken 
up  by  the  knight-errantry  of  a  croisade  against  the  Saracens  in  the  holy  land. 

In  king  John's  time,  and  that  of  his  son  Henry  the  Third,  the  rigours  of  the 
feodal  tenures  and  the  forest-laws  were  so  warmly  kept  up  that  they  occasioned 
many  insurrections  of  the  barons  or  principal  feudatories :  which  at  last  had 
this  effect,  that  first  king  John,  and  afterwards  his  son,  consented  to  the  two 
famous  charters  of  English  liberties,  magna  carta  and  carta  de  faresta.    Of  these 
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the  latter  was  well  oaloalated  to  redress  many  grievances  and  encroachments 
of  the  crown  in  the  exertion  of  forest-law;  and  the  former  confirmed  many 
liberties  of  the  church;  and  redressed  many  grievances  incident  to  feodal 
tenures,  of  no  small  moment  at  the  time,  though  now,  unless  considered  atten- 
tively and  with  this  retrospect,  they  seem  but  of  trifling  concern.  But,  boside.'! 
these  feodal  provisions,  care  was  also  taken  therein  to  protect  the  subject  against 
other  oppressions,  then  frequently  arising  from  unreasonable  amercements,  from 
illegal  distresses,  or  other  process  for  debts  or  services  due  to  the  crown,  and 
♦from  the  tyrannical  abuse  of  the  prerogative  of  purveyance  and  pre-  ^  ^^04 
emption.  U  fixed  the  forfeiture  of  lands  for  felony  in  the  same  manner  ^ 
as  it  still  remains ;  prohibited  for  the  future  the  grants  of  exclusive  fisheries,  and 
the  erection  of  new  bridges,  so  as  to  oppress  the  neighbourhood.  With  respect 
to  private  rights,  it  established  the  testamentary  power  of  the  subject  over  part 
of  nis  personal  estate,  the  rest  being  distributed  among  his  wife  and  children ; 
it  laid  down  the  law  of  dower  as  it  hath  continued  ever  since,  and  prohibited 
the  appeals  of  women,  unless  for  the  death  of  their  husbands.  In  matters  of 
public  police  aad  national  concern  it  enjoined  a  uniformitv  of  weights  And 
measures,  gave  new  encouragements  to  commerce,  by  the  protection  of 
merchant  strangers,  and  forbade  the  alienation  of  lands  in  mortmain.  With 
regard  to  the  administration  of  justice,  besides  prohibiting  all  denials  or  delays 
of  it,  it  fixed  the  court  of  common  pleas  at  Westminster,  uiat  the  suitors  might 
no  longer  be  harassed  with  following  the  kinff's  person  in  all  his  progresses,  and 
at  the  same  time  brought  the  trial  of  issues  home  to  the  very  doors  of  the  free- 
holders, by  directing  assizes  to  be  taken  in  the  proper  counties,  and  establishing 
annual  circuits;  it  also  corrected  some  abuses  then  incident  to  the  trials  by 
wager  of  law  and  of  battel,  directed  the  regular  awarding  of  inquest  for  life  or 
member,  prohibiting  the  king's  inferior  ministers  from  holding  pleas  of  the 
crown  or  trying  any  criminal  charge,  whereby  many  forfeitures  might  other- 
wise have  unjustly  accrued  to  the  exchequer,  and  regulated  the  time  and  place 
of  holding  the  inferior  tribunals  of  justice,  the  county-court,  sheriff's  toum,  and 
court-leet.  It  confirmed  and  established  the  liberties  of  the  city  of  London  and 
aU  other  cities,  boroughs,  towns,  and  ports  of  the  kingdom.  And,  lastly,  (which 
alone  would  have  merited  the  title  that  it  bears,  of  the  great  charter,)  Jt  pro- 
tected every  individual  of  the  nation  in  the  free  enjoyment  of  his  life,  his 
liberty,  and  his  property,  unless  declared  to  be  forfeited  by  the  judgment  of  his 
peers  or  the  law  of  the  land.' 

♦However,  by  means  of  these  struggles,  the  pope  in  the  reisn  of  king  r^^ofi 
John  gained  a  still  greater  ascendant  here  than  he  ever  had  oefore  en-  ^ 
joyed ;  which  continued  through  the  long  reign  of  his  son  Henry  the  Third,  in 
the  beginning  of  whose  time  the  old  Saxon  trial  by  ordeal  was  also  totally  abo- 
lished. And  we  may  by  this  time  perceive,  in  Bracton's  treatise,  a  still  further 
improvement  in  the  methpd  and  regularity  of  the  common  law,  especially  in 
the  point  of  pleadings.(A)  Nor  must  it  be  forgotten  that  the  first  traces  which 
remain  of  the  separation  of  the  greater  barons  from  the  less,  in  the  constitutionb 
of  parliaments,  are  found  in  the  great  charter  of  king  John,  though  omitted  in 
that  of  "Kenry  III. ;  and  that,  towards  the  end  of  the  latter  of  these  reigns,  we 
find  the  first  record  of  any  writ  for  summoning  knights,  citizens,  and  burgesses 
to  parliament.  And  here  we  conclude  the  second  period  of  our  English  legal 
history. 

III.  The  third  commences  with  the  reign  of  Edward  the  First,  who  hath 
justly  been  styled  oar  Enghsh  Justinian.  For  in  his  time  the  law  did  receive 
■o  sudden  a  perfection,  that  Sir  Matthew  Hale  does  not  scruple  to  affirm(t)  that 

(»)  H«l.  Hist  C.  L.  IIM.  («)  n^td.  166. 

'  The  following  is  the  celebrated  29th  chapter  of  moffna  carta,  the  foundation  of  the 
liberty  of  Englishmen : — 

"  NuUus  Uher  homo  capiatur,  vd  impriiOfndWy  out  diueUiaiur  de  Ubeio  tenemento  mto  vel  Uber 
tatSbus  vel  Uberis  contuetuainibus  suiSf  out  uUagetuTj  out  exulet^  out  aliquo  modo  dextruaiur,  nee  wpef 
evm  ibmtis,  nse  super  eum  nUUemus,  nui  per  legale  judiemm  parium  euorttm  vel  per  legem  terrm. 
NuUi  vendemus,  nulH  negabimue,  out  differemM*  rtetumi  vel  juedtiantJ'^jaKisviAXi, 
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more  was  done  in  the  first  thirteen  years  of  his  reign  to  settle  and  establish 
the  distributive  justice  of  the  kingdom  than  in  all  the  ages  since  that  time  pat 
together. 

It  would  be  endless  to  enumerate  all  the  particulars  of  these  regulations ;  but 
the  principal  may  be  reduced  under  the  following  general  heads : — 1.  He  esta- 
blished, confirmed,  and  settled  the  great  charter  and  charter  of  forests.  2.  He 
^avo  a  mortal  wound  to  the  encroachments  of  the  pope  and  his  clergy,  by 
Qmiting  and  establishing  the  bounds  of  ecclesiastical  jurisdiction,  and  by 
obliging  the  ordinary,  to  whom  all  the  goods  of  intestates  at  that  time  be- 
longed, to  discharge  the  debts  of  the  deceased.  3.  He  defined  the  limits  of  the 
several  temporal  courts  of  the  highest  jurisdiction, — those  of  the  king's  bench, 
*A2&1  common  pleas,  and  exchequer, — so  as  *they  might  not  interfere  with 
^  each  other's  proper  business :  to  do  which  they  must  now  have  recourse 
to  a  fiction, — ^very  necessary  and  beneficial  in  the  present  enlarged  state  of 

Property.  4.  He  settled  the  boundaries  of  the  inferior  courts  in  counties,  hun- 
reds,  and  manors,  confining  them  to  causes  of  no  great  amount,  according  to 
their  primitive  institution,  though  of  considerably  greater  than  by  the  alteration 
of  the  value  of  money  they  are  now  permitted  to  determine.  5.  He  secured  the 
property  of  the  subject,  by  abolishing  all  arbitrary  taxes  and  talliages  levied 
witnout  consent  of  the  national  council.  6.  He  guarded  the  common  justice  of 
the  kingdom  from  abuses,  by  giving  up  the  royal  prerogative  of  sending  man- 
dates to  interfere  in  private  causes.  7.  He  settled  the  form,  solemnities,  and 
effect  of  fines  levied  m  the  court  of  common  pleas,  though  the  thing  in  itself 
was  of  Saxon  original.  8.  He  first  established  a  repository  for  the  public 
records  of  the  kingdom,  few  of  which  are  antienter  than  the  reign  of  his  father, 
and  those  were  by  him  collected.  9.  He  improved  upon  the  laws  of  king  Alfred, 
by  that  great  and  orderly  method  of  watch  and  ward,  for  preserving  the  public 
peace  and  preventing  robberies,  established  by  the  statute  of  Winchester.  10. 
He  settled  and  reformed  many  abuses  incident  to  tenures,  and  removed  some 
restraints  on  the  alienation  of  landed  property,  by  the  statute  of  quia  emptores. 
11.  He  instituted  a  speedier  way  for  the  recovery  of  debts,  by  granting  exe- 
cution, not  only  upon  goods  and  chattels,  but  also  upon  lands,  by  writ  of  degitf 
which  was  of  signal  benefit  to  a  trading  people :  and  upon  the  same  commercial 
ideas  he  also  allowed  the  charging  of  lands  in  a  statute  merchant,  to  pay  debts 
contracted  in  trade,  contrary  to  all  feodal  principles.  12.  He  effectually  pro- 
vided for  the  recovery  of  advowsons  as  temporal  rights,  in  which,  before,  the 
law  was  extremely  deficient.  13.  He  also  effectually  closed  the  great  gulf,  in 
which  all  the  landed  property  of  the  kingdom  was  in  danger  of  being  swaUowed, 
by  his  reiterated  statutes \>f  mortmain;  most  admirably  adapted  to  meet  the 
frauds  that  had  then  been  devised,  though  afterwards  contrived  to  be  evaded 
*4^71  ^y  ^^^  invention  of  uses.  *14.  He  established  a  new  limitation  of  pro- 
J  perty  by  the  creation  of  estates-tail,  concerning  the  good  policy  of  which 
modern  times  have,  however,  entertained  a  very  different  opmion.  15.  He 
reduced  all  Wales  to  the  subjection,  not  only  of  the  crown,  but  in  great 
measure  of  the  laws,  of  England,  (which  was  thoroughly  completed  in  the  reign 
of  Henry  the  Eighth,)  and  seems  to  have  entertained  a  design  of  doin^  the  like 
by  Scotland,  so  as  to  have  formed  an  entire  and  complete  union  of  tie  ialand 
of  Great  Britain. 

I  might  continue  this  catalogue  much  i^rther;  but  upon  the  whole  we  may 
observe  that  the  very  scheme  and  model  of  the  administration  of  common 
justice  between  party  and  party  was  entirely  settled  by  this  kin^(A)  and  has 
contmued  nearly  the  same  m  all  succeeding  ages  to  this  day,  abating  some  few 
alterations  which  the  humour  or  necessity  of  subsequent  times  hath  occasioned. 
The  forms  of  writs,  by  which  actions  are  commenced,  were  perfected  in  his 
reign,  and  established  as  models  for  posterity.  The  pleadings  consequent  upon 
the  '^'nrita  were  then  short,  nervous,  and  perspicuous,  not  intricate,  verbose,  and 
formal.  The  legal  treatises  written  in  nis  time,  as  Britton,  Fleta,  Henffham, 
and  the  rest,  are,  for  the  most  part,  law  at  this  day;  or  at  least  were  so  iul  the 

(•)  Hal.  Htot.  a  L.  lOL 
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alteration  of  tenures  took  place.  And,  to  conclude,  it  is  from  this  period — ^from 
ohe  exact  observation  of  magna  carta,  rather  than  from  its  making  or  tenewaly  in 
Iho  days  of  his  grandfather  and  father — that  the  liberty  of  Englishmen  began 
again  to  rear  it«  head,  thoagh  the  weight  of  the  military  tenures  hung  heavy 
npon  it  for  many  ages  afler. 

I  cannot  give  a  better  proof  of  the  excellence  of  his  constitutions  than  that 
from  his  time  to  that  of  Henry  the  Eighth  there  happened  very  few,  and  those 
not  very  considerable,  alterations  in  the  legal  forms  of  proceedings.  As  to 
matter  of  substance,  the  old  Gothic  powers  of  electing  the  principal  subordinate 
magistrates,  the  sheriffs,  and  '''conservators  of  the  peace  were  taken  from  r  ^ joo 
the  people  in  the  reigns  of  Edward  II.  and  Edward  III.,  and  justices  of  L  ^ 
the  peace  were  established  instead  of  the  latter.  In  the  reign  also  of  Edward 
the  Third  the  parliament  is  supposed  most  probably  to  have  assumed  its  present 
form,  by  a  sejparation  of  the  commons  from  the  lords.  The  statute  for  defining 
and  ascertainmg  treasons  was  one  of  the  first  productions  of  this  new-modelled 
assembly,  and  tne  translation  of  the  law  proceedings  from  French  into  Latin 
another.  Much  also  was  done,  under  the  auspices  or  this  magnanimous  prince, 
for  establishing  our  domestic  manufactures,  by  prohibiting  the  exportation  of 
Gnglish  wool,  and  the  importation  or  wear  of  foreign  cloth  or  furs,  and  by 
encouraging  cloth-workers  fi^m  other  countries  to  settle  here.  Nor  was  the 
legislature  mattentive  to  many  other  branches  of  commerce,  or  indeed  to  com* 
merce  in  general ;  for,  in  particular,  it  enlarged  the  credit  of  the  merchant,  by 
introducing  the  statute  staple,  whereby  he  might  the  more  readily  pledge  his 
lands  for  the  security  of  his  mercantile  debts.  And,  as  personal  property  now 
grew  by  the  extension  of  trade  to  be  much  more  considerable  than  formerly, 
care  was  taken,  in  case  of  intestacies,  to  appoint  administrators  particularly 
nominated  hy  the  law  to  distribute  that  personal  property  among  the  creditors 
and  kindred  of  the  deceased,  which  before  had  been  usually  applied,  by  the 
officers  of  the  ordinary,  to  uses  then  denominated  pious.  The  statutes  also  of 
prcemunire,  for  effectually  depressing  the  civil  power  of  the  pope,  were  the  work 
of  this  and  the  subsequent  reign.  And  the  establishment  of  a  laborious  parochial 
clergy,  by  the  endowment  of  vicarages  out  of  the  overgrown  possessions  of  the 
monasteries,  added  lustre  to  the  close  of  the  fourteenth  century,  though  the 
seeds  of  the  general  reformation,  which  were  thereby  first  sown  in  the  king- 
dom,  were  almost  overwhelmed  by  the  spirit  of  persecution  introduced  into  the 
laws  of  the  land  by  the  infiuence  of  the  regular  clergy. 

From  this  time  to  that  of  Henry  the  Seventh  tne  civil  wars  and  disputed 
titles  to  the  crown  gave  no  leisure  for  further  ^juridical  improvement:  r^^oq 
"  nam  silent  leges  inter  arma"  And  yet  it  is  to  these  very  disputes  that  »- 
we  owe  the  happy  loss  of  all  the  dominions  of  the  crown  on  the  continent  of 
France,  which  turned  the  minds  of  our  subsequent  princes  entirely  to  domestio 
concerns.  To  these  likewise  we  owe  the  method  of  barring  entails  by  the 
fiction  of  common  recoveries,  invented  originally  by  the  clergy  to  evade  the 
statutes  of  mortmain,  but  introduced  under  Edward  the  Fourth  for  the  purpose 
of  unfettering  estates  and  making  them  more  liable  to  forfeiture ;  while,  on  the 
other  hand,  tne  owners  endeavoured  to  protect  them  by  the  universal  establish 
ment  of  uses, — another  of  the  clerical  inventions. 

In  the  reign  of  king  Henry  the  Seventh,  his  ministers  (not  to  say  the  king 
himself)  were  more  industrious  in  hunting  out  prosecutions  upon  old  and  for- 
gotten penal  laws,  in  order  to  extort  money  from  the  subject,  than  in  framing 
any  new  beneficial  regulations.  For  the  distinguishing  character  of  this  reign 
was  that  of  amassing  treasure  in  the  king's  coners  by  every  means  that  could 
bo  devised :  and  almost  every  alteration  in  the  laws,  however  salutary  or  other- 
wise in  their  future  consequences,  had  this  and  this  only  for  \heir  great  and 
immediate  object.  To  this  end  the  court  of  starchamber  was  new-modelled  and 
armed  with  powers  the  most  dangerous  and  unconstitutional  over  the  persona 
and  properties  of  the  subject.  In&rmatlons  were  allowed  to  be  received,  in  lieu 
of  indictments,  at  the  assizes  and  sessions  of  the  peace,  in  order  to  multiply  4ne8 
and  pecuniary  penalties.    The  statute  of  fines  for  landed  proper^  was  craftily 
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and  covertly  contrived,  to  facilitate  the  destruction  of  entails  and  make  the 
owners  of  real  estates  more  capable  to  forfeit  as  well  as  to  alien.  The  benefit 
of  clergy  (which  so  often  intervened  to  stop  attainders  and  save  the  inheritance) 
was  now  allowed  only  once  to  lay  offenders,  who  only  could  have  inheritances 
to  lose.  A  writ  of  capias  was  permitted  in  all  actions  on  the  case,  and  the 
defendant  might  in  consequence  be  outlawed,  because  upon  such  outlawry  his 
goods  became  the  property  of  the  crown.  In  short,  there  is  hardly  a  statute  in 
*430 1  ^^^®  ^^^^^  *introductive  of  a  new  law  or  modifying  the  old  but  what 
-J     either  directly  or  obliquely  tended  to  the  emolument  of  the  exchequer. 

lY.  This  brings  us  to  the  fourth  period  of  our  legal  history, — ^viz.,  the 
reformation  of  religion,  under  Henry  the  Eighth  and  his  children;  which 
opens  an  entire  new  scene  in  ecclesiastical  matters ;  the  usurped  power  of  the 
pope  being  now  forever  routed  and  destroyed,  all  his  connections  with  this 
island  cut  off,  the  crown  restored  to  its  supremacy  over  spiritual  men  and 
causes,  and  the  patronage  of  bishoprics  being  once  more  indisputably  vested  in 
the  king.  And  had  the  spiritual  courts  been  at  this  time  reunited  to  the  civil, 
we  should  have  seen  the  old  Saxon  constitution  with  regard  to  the  ecclesiastical 
polity  completely  restored. 

With  regard  also  to  our  civil  polity,  the  statute  of  wills  and  the  statute  of 
uses  (both  passed  in  the  reign  of  this  prince)  made  a  great  alteration  as  to 
property:  the  former  by  allowing  the  devise  of  real  estates  by  will,  which  before 
was  in  general  forbidden ;  the  latter  by  endeavouring  to  destroy  the  intricate 
nicety  of  useSj  though  the  narrowness  and  pedantry  of  the  courts  of  common 
law  prevented  this  statute  from  having  its  full  beneficial  effect.  And  thence  the 
courts  of  equity  assumed  a  jurisdiction  dictated  by  common  justice  and  common 
sense,  which,  however  arbitrarily  exercised  or  productive  of  jealousies  in  its 
infancy,  has  at  length  been  matured  into  a  most  elegant  system  of  rational 
jurisprudence,  the  principles  of  which  (notwithstanding  they  may  differ  in 
forms)  are  now  equally  adopted  by  the  courts  of  both  law  and  equity.  From 
the  statute  of  uses,  and  another  statute  of  the  same  antiquity,  (which  protected 
estates  for  years  from  bein^  destroyed  by  the  reversioner,)  a  remarkable  altera 
tion  took  place  in  the  mode  of  conveyancing :  the  antient  assurance  by  feoff- 
ment and  livery  upon  the  land  being  now  very  seldom  practised,  since  the  more 
easy  and  more  private  invention  of  transferring  property,  by  secret  conveyances 
to  uses  and  long  terms  of  yeara,  being  now  continually  created  in  mortgages 
^431 1  *^^^  family  settlements,  which  may  be  moulded  to  a  thousand  useful 
-■    purooses  by  the  ingenuity  .of  an  able  artist. 

The  further  attacks  in  tliis  rei^n  upon  the  immunity  of  estates-tail,  which 
reduced  them  to  little  more  than  the  conditional  fees  at  the  common  law  before 
the  passing  of  the  statute  de  donis ;  the  establishment  of  recognizances  in  the 
nature  of  a  statute-staple,  for  facilitating  the  raising  of  money  upon  landed 
security;  and  the  introduction  of  the  bankrupt-laws,  as  well  for  the  punishment 
of  the  fraudulent  as  the  relief  of  the  unfortunate  trader, — ^all  these  were  capital 
alterations  of  our  legal  polity,  and  highly  convenient  to  that  character,  which 
the  English  began  now  to  reassume,  of  a  great  commercial  people.  The  incorpo- 
ration- of  Wales  with  England,  and  the  more  uniform  administration  of  justice, 
by  destroying  some  counties  palatine  and  abridging  the  unreasonable  privileges 
of  such  as  remained,  added  dignity  and  strength  to  the  monarchy;  and,  together 
with  the  numerous  improvements  before  observed  upon,  and  the  redress  of  many 
grievances  and  oppressions  which  had  been  introduced  by  his  father,  will  ever 
make  the  administration  of  Henry  YIII.  a  very  distinguished  era  in  the  annals 
of  juridical  history. 

It  must  be,  however,  remarked  that  (particularly  in  his  latter  veais)  the  roysl 
prerogative  was  then  strained  to  a  very  tyrannical  and  oppressive  height ;  and, 
what  was  the  worst  circumstance,  its  encroachments  were  established  by  law, 
under  the  sanction  of  those  pusillanimous  parliaments,  one  of  which,  to  its 
eternal  disgrace,  passed  a  statute  whereby  it  was  enacted  that  the  king's  pit>- 
elaoiations  should  have  the  force  of  acts  of  parliament;  and  others  concurred  in 
Ibe  creation  of  that  amazing  heap  of  wild  and  new-fangled  treasons^  which  wers 
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slightly  touched  upon  in  a  former  chapter.(2)  Happily  for  the  nation,  chis 
arbitrary  reign  was  succeeded  by  the  minority  of  an  amiable  prince,  during  the 
•hort  sunshine  of  which  great  part  of  these  extravagant  laws  were  repealed. 
And  to  do  justice  to  the  shorter  reign  of  queen  Mary,  *many  salutary  r^^oo 
and  popular  laws  in  civil  matters  were  made  under  her  administration,  ^ 
perhaps  the  better  to  reconcile  the  people  to  the  bloody  measures  whieh  she 
was  induced  to  pursue  for  the  re-establishment  of  religious  slavery :  the  well- 
concerted  schemes  for  effecting  which  were  (through  the  providence  of  God) 
defeated  by  the  seasonable  accession  of  queen  Elisabeth. 

The  religious  liberties  of  the  nation  being  by  that  happy  event  established 
(we  trust)  on  an  eternal  basis,  (though  obliged  in  their  infancy  to  be  guarded 
against  papists  and  other  non-conformists  by  laws  of  too  sanguinary  a  nature,) 
the  forest-laws  having  fallen  into  disuse,  and  the  administration  of  civil  rights 
in  the  courts  of  justice  being  carried  on  in  a  regular  course,  according  to  the 
wise  institutions  of  king  Edward  the  Pirst,  without  any  material  innovations, 
all  the  principal  grievances  introduced  by  the  Norman  conquest  seem  to  have 
been  gradually  shaken  off,  and  our  Saxon  constitution  restored,  with  consider- 
able improvements,  except  only  in  the  continuation  of  the  military  tenures,  and 
a  few  other  points,  which  still  armed  the  crown  with  a  very  oppressive  and 
dangerous  prerogative.  It  is  also  to  be  remarked  that  the  spirit  of  enriching 
the  clergy  and  endowing  religious  houses  had  (through  the  former  abuse  of  it) 
gone  over  to  such  a  contrary  extreme,  and  the  princes  of  the  house  of  Tudor 
and  their  favourites  had  fallen  with  such  avidity  upon  the  spoils  of  the  church, 
that  a  decent  and  honourable  maintenance  was  wanting  to  many  of  the  bishops 
and  clergy.  This  produced  the  restraining  statutes,  to  prevent  the  alienations 
of  lands  and  tithes  belonging  to  the  church  and  universities.  The  number  of 
indigent  persons  being  also  greatly  increased,  by  withdrawing  the  alms  of  the 
monasteries,  a  plan  was  formed  in  the  reign  of  queen  Elizabeth,  more  humane 
and  beneficial  than  even  feeding  and  clothing  of  millions,  by  affording  them  the 
means  (with  proper  indostiy)  to  feed  and  to  clothe  themselves.  And  the  further 
any  subsequent  plans  for  maintaining  the  poor  have  departed  from  this  insti- 
tution, the  more  impracticable  and  even  pernicious  their  visionary  attempts 
have  proved. 

^However,  considering  the  reign  of  queen  Elizabeth  in  a  ^reat  and  r^^oo 
political  view,  we  have  no  reason  to  regret  many  subsequent  alterations  ^ 
m  the  English  constitution.  For  though  in  general  she  was  a  wise  and  excel- 
lent princess,  and  loved  her  people ;  though  in  her  time  trade  flourished,  riches 
increased,  the  laws  were  duly  administered,  the  nation  was  respected  abroad, 
and  the  people  happy  at  home:  yet  the  increase  of  the  power  of  the  star- 
chamber  and  the  erection  of  the  high-commission  court  in  matters  ecclesiastical 
were  the  work  of  her  reign.  She  also  kept  her  parliament  at  a  very  awful  dis- 
tance; and  in  many  particulars  she  at  times  would  carry  the  prerogative  as 
high  as  her  most  arbitrary  predecessors.  It  is  true  she  very  seldom  exerted 
this  prerogative  so  as  to  oppress  Individuals,  but  still  she  had  it  to  exert;  and 
therefore  the  felicity  of  her  reign  depended  more  on  her  want  of  opportunity 
and  inclination  than  want  of  power  to  play  the  tyrant  This  is  a  high  encomium 
on  her  merit,  but  at  the  same  time  it  is  sufficient  to  show  that  these  were  not 
those  golden  days  of  genuine  libertv  that  we  formerly  were  taught  to  believe: 
for  surely  the  true  liberty  of  the  subject  consists  not  so  much  in  the  gracious 
behaviour  as  in  the  limited  power  of  the  sovereign. 

The  great  revolutions  that  had  happened  in  manners  and  in  property  had 
paved  the  way,  by  imperceptible  vet  sure  degrees,  for  as  great  a  revolution  in 
government;  yet,  while  that  revolution  was  effecting,  the  crown  became  more 
arbitrary  than  ever,  by  the  progress  of  those  very  means  which  afterwards 
reduced  its  power.  It  is  obvious  to  every  observer  that  till  the  close  of  the 
Lancastrian  civil  wars  the  property  and  the  power  of  the  nation  were  chiefly 
divided  between  the  king,  the  nobility,  and  the  clergy.  The  commons  were 
generally  in  a  state  of  great  ignorance;  their  personal  wealth  before  the  ei^* 
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tension  of  trade  was  comparatively  small ;  and  the  nature  of  their  landed  pro- 
perty was  such  as  kept  them  in  continual  dependence  upon  their  feodal  lord, 
*4341  ^^°S  usually  some  powerful  haron,  some  opulent  ahbey,  *or  sometimes 
^  the  king  himself.  Though  a  notion  of  general  liberty  had  strongly  per- 
vaded and  animated  the  whole  constitution,  yet  the  particular  liberty,  the 
natural  equality,  and  personal  independence  of  individuals  were  little  regarded 
or  thought  of;  nay,  even  to  assert  them  was  treated  as  the  height  of  sedition 
and  rebellion.  Our  ancestors  heard  with  detestation  and  horror  those  senti- 
ments rudely  delivered  and  pushed  to  most  absurd  extremes,  by  the  violence  of 
a  Cade  and  a  Tyler,  which  have  since  been  applauded,  with  a  zeal  almost  rising 
to  idolatry,  when  softened  and  recommended  by  the  eloquence,  the  moderation, 
and  the  arguments  of  a  Sidney,  a  Locke,  and  a  Milton. 

But  when  learning,  by  the  invention  of  printing  and  the  progress  of  religious 
reformation,  began  to  be  universally  disseminated, — when  trade  and  navigation 
were  suddenly  carried  to  an  amazing  extent  by  the  use  of  the  compass  and  the 
consequent  discovery  of  the  Indies, — ^the  minds  of  men,  thus  enlightened  by 
science  and  enlarged  by  observation  and  travel,  be^an  to  entertain  a  more  just 
opinion  of  the  dignity  and  rights  of  mankind.  An  inundation  of  wealth  flowed 
in  upon  the  merchants  and  middling  rank ;  while  the  two  great  estates  of  the 
kingdom,  which  formerly  had  balanced  the  prerogative,  the  nobility  and  clergy, 
were  greatly  impoverished  and  weakened.  The  popish  clergy,  detected  in  their 
frauds  and  abuses,  exposed  to  the  resentment  of  the  populace,  and  stripped  of 
their  lands  and  revenues,  stood  trembling  for  their  verv  existence.  The  nobles, 
enervated  by  the  refinements  of  luxury  (which  knowledge,  foreign  travel,  and 
the  progress  of  the  politer  arts  are  too  apt  to  introduce  with  themselves)  and 
fired  with  disdain  at  being  rivalled  in  magnificence  by  the  opulent  citizens,  fell 
into  enormous  expenses ;  to  gratify  which,  they  were  permitted,  by  the  policy 
of  the  times,  to  dissipate  their  overgrown  estates  and  alienate  their  antient 
patrimonies.  This  gradually  reduced  their  power  and  their  influence  within  a 
very  moderate  bound,  while  the  king,  by  the  spoil  of  the  monasteries  and  the 
great  increase  of  the  customs,  grew  rich,  independent,  and  haughty:  and  the 
♦4351  *^^"^™^^s  were  not  yet  sensible  of  the  strength  they  had  acquired,  nor 
-J  urged  to  examine  its  extent  by  new  burdens  or  oppressive  taxations, 
during  the  sudden  opulence  of  the  exchequer.  Intent  upon  acquiring  new 
riches,  and  happy  in  oeing  freed  from  the  insolence  and  tyranny  of  the  orders 
more  immediately  above  them,  they  never  dreamed  of  opposing  the  prerogative 
to  which  they  had  been  so  little  accustomed,  much  less  of  taking  the  lead  in 
opposition,  to  which  by  their  weight  and  their  property  they  were  now  entitled. 
The  latter  years  of  Henry  the  Eighth  were  therefore  the  times  of  the  greatest 
despotism  that  have  been  known  in  this  island  since  the  death  of  William  the 
.Norman :  the  prerogative  as  it  then  stood  by  common  law  (and  much  more 
when  extended  by  act  of  parliament)  being  too  large  to  be  endured  in  a  land 
of  liberty. 

Queen  Elizabeth  and  the  intermediate  princes  of  the  Tudor  line  had  almost 
the  same  legal  powers,  and  sometimes  exerted  them  as  roughly,  as  their  father 
king  Henry  the  Eighth.  But  the  critical  situation  of  that  princess  with  regard 
to  her  legitimacy,  her  religion,  her  enmity  with  Spain,  and  her  jealousy  of  the 
queen  of  Scots,  occasioned  greater  caution  in  her  conduct.  She  probably,  or 
her  able  advisers,  had  penetration  enough  to  discern  how  the  power  of  the  king* 
dom  had  gradually  shifted  its  channel,  and  wisdom  enough  not  to  provoke  the 
commons  to  discover  and  feel  their  strength.  She  therefore  threw  a  veil  over 
the  odious  part  of  prerogative,  which  was  never  wantonly  thrown  aside,  but 
only  to  answer  some  important  purpose ;  and  though  the  royal  treasury  no 
longer  overflowed  with  the  wealth  of  the  clergy,  which  had  been  all  granted 
out  and  had  contributed  to  enrich  the  people,  i^e  asked  for  supplies  with  such 
moderation,  and  managed  them  with  so  much  economy,  that  the  commons  were 
happy  in  obliging  her.  Such,  in  short,  were  her  circumstances,  her  necessities, 
her  wisdom,  and  her  good  disposition,  that  never  did  a  prince  so  long  and  m 
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entirely,  for  the  space  of  half  a  oentmy  together,  reign  in  the  affectionB  of  the 
peopie. 

*0n  the  accession  of  king  James  I.,  no  new  degree  of  royal  power  p  ^ .  qn 
was  added  to  or  exercised  by  him ;  bat  sach  a  sceptre  was  too  weighty  '- 
to  be  wielded  by  such  a  hand.  The  unreasonable  and  imprudent  exertion  of 
what  was  then  deemed  to  be  prerogative,  upon  trivial  and  unworthy  occasions, 
and  the  claim  of  a  more  absolute  power  inherent  in  the  kingly  office  than  had 
ever  been  carried  into  practice,  soon  awakened  the  sleeping  lion.  The  people 
heard  with  astonishment  doctrines  preached  from  the  throne  and  the  pulpu 
subversive  of  liberty  and  property  and  all  the  natural  rights  of  humanity. 
They  examined  into  the  divinity  of  this  claim,  and  found  it  weakly  and  fal- 
laciously supported ;  and  common  reason  assured  them  that,  if  it  were  of  human 
origin,  no  constitution  could  establish  it  without  power  of  revocation,  no  prece- 
dent coald  sanctify,  no  length  of  time  could  confirm  it.  The  leaders  felt  the 
pulse  of  the  nation,  and  found  they  had  ability  as  well  as  inclination  to  resist 
It;  and  accordingly  resisted  and  opposed  it,  whenever  the  pusillanimous  temper 
of  the  reigning  monarch  had  courage  to  put  it  to  the  tnal ;  and  they  gained 
some  little  victories  in  the  cases  of  concealments,  monopolies,  and  the  dispensing 
power.  In  the  mean  time,  very  little  was  done  for  the  improvement  of  private 
Justice,  except  the  abolition  of  sanctuaries  and  the  extension  of  the  bankru]<t- 
laws,  the  limitation  of  suits  and  actions,  and  the  regulating  of  informations  upcn 
penal  statutes.  For  I  cannot  class  the  laws  against  witchcraft  and  conjuration 
under  the  head  of  improvements;  nor  did  the  dispute  between  lord  Ellesmere 
and  Sir  Edward  Coke,  concerning  the  powers  of  the  court  of  chancery,  tend 
much  to  the  advancement  of  justice. 

Indeed,  when  Charles  the  First  succeeded*  to  the  crown  of  his  father,  and 
attempted  to  revive  some  enormities  which  had  been  dormant  in  the  reign  of 
king  «fames,  the  loans  and  benevolences  extorted  from  the  subject,  the  arbitrary 
imprisonments  for  refusal,  the  exertion  of  martial  law  in  time  of  peace,  and 
other  domestic  grievances,  clouded  the  morning  of  that  ^misguided  rit^AQi 
prince's  reign,  which,  though  the  noon  of  it  be^n  a  little  to  brighten,  '- 
at  last  went  down  in  blood  and  left  the  whole  kingdom  in  darkness.  It  must 
be  acknowledged  that  by  the  petition  of  right,  enacted  to  abolish  these  encroach- 
ments, the  English  constitution  received  great  alteration  and  improvement 
But  there  still  remained  the  latent  power  of  the  forest-laws,  which  the  crown 
most  unseasonably  revived.  The  le^al  jurisdiction  of  the  starchambor  and 
high-commission  courts  was  extremely  great,  though  their  usurped  authority 
was  greater.  And  if  we  add  to  these  the  disuse  of  parliaments,  the  ill-timed 
zeal  and  despotic  proceedings  of  the  ecclesiastical  governors  in  matters  of  mere 
indifference,  together  with  the  arbitrary  levies  of  tonnage  and  poundage,  ship* 
money,  and  other  projects,  we  may  see  grounds  most  amply  sufficient  K>r  seek 
ing  redress  in  a  legal  constitutional  way.  This  redress,  when  sought,  was  also 
constitutionally  given ;  for  all  these  oppres'sions  were  actually  abolished  by  the 
king  in  parliament,  before  the  rebellion  broke  out,  by  the  several  statutes  for 
triennial  parliaments,  for  abolishing  the  starchamber  and  high-commission 
courts,  for  ascertaining  the  extent  of  forests  and  forest-laws,  for  renouncing 
ship-money  and  other  exactions,  and  for  giving  up  the  prerogative  of  knighting 
the  king's  tenants  in  capite  in  consequence  of  their  feodal  tenures ;  though  it 
must  be  acknowledged  that  these  concessions  were  not  made  with  so  good  a 
ffrace  as  to  conciliate  the  confidence  of  the  people.  Unfortunatelv,  either  by 
his  own  mismanagement,  or  by  the  arts  of  his  enemies,  the  king  had  lost  the 
reputation  of  sincerity, — which  is  the  greatest  unhappiness  that  can  befall  a 
prince.  Though  he  formerly  had  strained  his  prerogative,  not  only  beyond 
what  the  genius  of  the  present  times  would  bear,  but  also  beyond  the  examples 
of  former  ages,  he  had  now  consented  to  reduce  it  to  a  lower  ebb  than  was  con- 
sistent with  monarchical  government.  A  conduct  so  opposite  to  his  temper 
and  principles,  joined  with  some  rash  actions  and  unguarded  expressions,  made 
the  people  suspect  that  this  condescension  was  merely  temporary.  Fluslted 
iherefore  with  thr  success  they  had  gained,  fired  with  resentment  for  past 
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*iS81  <>PPi*®B8io°B9  *and  dreading  the  consequences  if  the  king  should  roeain 
-*  his  power,  the  popular  leaders  (who  in  all  ages  have  called  thema^yes 
the  people)  began  to  grow  insolent  and  ungovernable ;  their  insolence  soon  ren* 
dered  them  desperate ;  and  despair  at  length  forced  them  to  join  with  a  set  of 
military  hypocrites  and  enthusiasts,  who  overturned  the  church  and  monarchy^ 
and  proceeded  with  deliberate  solemnity  to  the  trial  and  murder  of  their  sove< 
reign. 

I  pass  by  the  crude  and  abortive  schemes  for  amending  the  laws  in  the  times 
of  confusion  which  followed,  the  most  promising  and  sensible  whereof  (such  as 
the  establishment  of  new  trials,  the  abolition  of  feodal  tenures^  the  act  of  navi 
gation,  and  some  others)  were  adopted  in  the 

V.  Fifth  period,  which  I  am  next  to  mention, — yiz.,  after  the  restoration  of 
king  Charles  II.  Immediately  upon  which,  the  principal  remaining  grievance, 
the  doctrine  and  consequences  of  military  tenures,  were  taken  away  and  abo- 
lished, except  in  the  instance  of  corruption  of  inheritable  blood,  upon  attaindei 
of  treason  and  felony.  And  though  the  monarch  in  whose  person  the  regal 
government  was  restored,  and  with  it  our  antient  constitution,  deserves  no 
commendation  from  posterity,  yet  in  his  reign  (wicked,  sanguinary,  and  turbu* 
lent  as  it  was)  the  concurrence  of  happy  circumstances  was  such  that  from 
thence  we  may  date  not  only  the  re-establishment  of  our  church  and  monarchy, 
but  also  the  complete  restitution  of  English  liberty,  for  the  first  time  since  its 
total  abolition  at  the  conquest.  For  therein  not  only  these  slavish  tenures — 
the  badge  of  foreign  dominion,  with  all  their  oppressive  appendages — were 
removed  from  encumbering  the  estates  of  the  suoject,  but  also  an  additioniJ 
security  of  his  person  from  imprisonment  was  obtained  by  that  great  bulwark 
of  our  constitution,  the  habeas  corpus  act.  These  two  statutes,  with  regard  to 
our  property  and  persons,  form  a  second  magna  carta,  as  beneficial  and  effectual 
as  that  of  Kunning-Mead.  That  only  pruned  the  luxuriances  of  the  feodal 
^4391  ^y^^^^  f  ^^^  ^^^  statute  of  Charles  the  Second  extirpated  all  its  ^slaveries, 
^  except  perhaps  in  copyhold  tenure;  and  there  also  they  are  now  in  great 
measure  enervated  by  gradual  custom  and  the  interposition  of  our  courts  of 
justice.  CMagna  carta  only,  in  general  terms,  declared  that  no  man  shall  be 
imprisoned  contrary  to  law:  the  habeas  corpus  act  points  him  out  effectual 
means,  as  well  to  release  himself,  though  committed  even  by  the  king  in 
council,  as  to  punish  all  those  who  shall  thus  unconstitutionally  misuse  him.  ^ 

To  these  I  may  add  the  abolition  of  the  prerogatives  of  purveyance  and  pre* 
emption ;  the  statute  for  holding  triennial  parliaments ;  the  test  and  corporation 
acts,  which  secure  both  our  civil  and  religious  liberties;  the  abolition  of  the 
writ  de  hoeretico  9omburendo;  the  statute  of  frauds  and  perjuries,  a  ^eat  and 
necessary  security  to  private  property;  the  statute  for  distribution  of  intestates' 
estates,  and  that  of  amendments  and  jeofails,  which  cut  off  those  superfluous 
niceties  which  so  long  had  dis^aced  our  courts;  together  with  many  other 
wholesome  acts  that  were  passed  in  this  reign  for  the  benefit  of  navigation  and 
the  improvement  of  foreign  commerce :  and  the  whole,  when  we  likewise  con- 
sider the  freedom  from  taxes  and  armies  which  the  subject  then  enjoyed,  will 
be  sufficient  to  demonstrate  this  truth, ''  that  the  constitution  of  England  had 
arrived  to  its  full  vigour,  and  the  true  balance  between  liberty  and  prerogative 
was  happily  establibhed  by  law,  in  the  reign  of  king  Charles  the  Second. 

It  is  far  from  my  intention  to  palliate  or  defend  many  very  iniquitous  pro- 
ceedings, contrary  to  all  law,  in  that  reign,  through  the  artifice  of  wicked  poli- 
ticians, both  in  and  out  of  employment.  What  seems  incontestable  is  this:  thai 
by  the  laWj(fn)  as  it  then  stood,  (notwithstanding  some  invidious,  nay,  dangerous, 
*4401  ^^^^^^^i^  ^^  ^^^  prerogative  have  since  been  lopped  '''off,  and  the  rest 
-*  more  clearly  defined,)  the  people  had  as  large  a  portion  of  real  liberty 
as  is  consistent  with  a  state  of  society,  and  sufficient  power,  residing  in  their 
own  hands,  to  assert  and  preserve  that  liberty  if  invaded  by  the  royal  pre- 

(•)Th«  point  of  tiniA  at  wbleh  I  woold  chooae  to  fix  Utis     the  pr«n  had  expired,  fhoogta  the  yeen  whSdi  imniediBldy 
^heorttioal  perfection  of  our  pablio  Uw  is  in  the  jear  1679,     foUuwed  it  were  timei  of  fpreat  fraetiMl  oppreMioo. 
after  the  habeas  corput  act  was  pawed  and  that  for  Uoeniing 
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rogative.  For  which  I  need  bat  appeal  to  the  memorable  oaiu«trophe  of  tbc^ 
next  reign.  For  when  king  Charles's  deluded  brother  attempted  to  enslave  the 
nation,  he  foand  it  was  beyond  his  power :  the  people  both  could  and  did  resibC 
him,  and,  in  consequence  of  such  resistance,  obliged  him  to  quit  his  enterprise 
and  his  throne  together.  Which  introduces  us  to  the  last  period  of  our  legal 
history, — ^viz., 

VI.  From  the  revolution  in  1688  to  the  present  time.  In  this  period  many 
laws  have  passed,  as  the  bill  of  rights,  the  toleration-act,  the  act  of  settlement 
with  its  conditions,  the  act  for  uniting  England  with  Scotland,  and  some 
others :  which  have  asserted  our  liberties  in  more  clear  and  emphatical  terms ; 
have  regulated  the  succession  of  the  crown  by  parliament,  as  the  exigencies  of 
religious  and  civil  freedom  required  -,  have  confirmed  and  exemplified  the  doc- 
trine of  resistance  when  the  executive  magistrate  endeavours  to  subvert  the 
constitution ;  have  maintained  the  superiority  of  the  laws  above  the  king,  by  pro* 
nouncing  his  dispensing  power  to  be  illegal ;  have  indulged  tender  consciences 
with  every  religious  liberty  consistent  with  the  safety  of  the  state ;  have  esta- 
blished triennial  (since  turned  into  septennial)  elections  of  members  to  serve  in 
parliament;  have  excluded  certain  officers  from  the  house  of  commons;  have 
restrained  the  king's  pardon  from  obstructing  parliamentary  impeachments; 
have  imparted  to  all  the  lords  an  equal  right  of  trying  their  fellow-peers ;  have 
regulated  trials  for  high  treason;  have  afforded  our  posterity  a  hope  that  cor- 
ruption of  blood  may  one  dav  be  abolished  and  forgotten ;  have  (by  the  desire 
of  his  present  majesty)  set  bounds  to  the  civil  list,  and  placed  tne  adminis- 
tration of  that  revenue  in  hands  that  are  accountable  to  parliament ;  and  have 
(by  the  like  desire)  made  the  judges  completely  independent  of  the  king,  hia 
ministers,  and  his  successors.  Yet,  though  these  provisions  have,  in  appearance 
and  '''nominally,  reduced  the  strength  of  the  executive  power  to  a  much  t-hiaai 
lower  ebb  than  in  the  preceding  period ;  if,  on  the  other  hand,  we  throw  *- 
into  the  opposite  scale  (what  perhaps  the  immoderate  reduction  of  the  antient 
prerogative  may  have  rendered  in  some  degree  necessary^  the  vast  acquisition 
of  force  arising  from  the  riot-act  and  the  annual  expeaience  of  a  standing 
army,  and  the  vast  acquisition  of  personal  attachment  arising  from  the  magm* 
tude  of  the  national  debt,  and  the  manner  of  levying  those  yearly  millions  that 
are  appropriated  to  pay  the  interest ;  we  shall  find  that  the  crown  has,  gradu- 
ally and  imperceptibly,  gained  almost  as  much  in  influence  as  it  has  apparently 
lost  in  prerogative. 

The  chief  alterations  of  moment  (for  the  time  would  fail  me  to  descend  to 
minutice)  in  the  administration  of  private  justice  during  this  period  are  the 
solemn  recognition  of  the  law  of  nations  with  respect  to  the  rights  of  ambas- 
sadors ;  the  cutting  off,  by  the  statute  for  the  amendment  of  the  law,  a  vast 
numbei*  of  excrescences  that  in  process  of  time  had  sprung  out  of  the  practical 
part  of  it ;  the  protection  of  corporate  rights,  by  the  improvements  in  writs  of 
mandamus  and  informations  in  nature  of  quo  warranto;  the  regulations  of  trials 
by  jury,  and  the  admitting  witnesses  for  prisoners  upon  oath;  the  further 
restraints  upon  alienation  of  lands  in  mortmain ;  the  annihilation  of  the  terribU 
iudgment  of  peine  fort  et  dure;  the  extension  of  the  benefit  of  clergy,  by  abolish- 
ing the  pedantic  criterion  of  reading ;  the  counterbalance  to  this  mercy,  by  th^ 
vast  increase  of  capital  punishment;  the  new  and  effectual  methods  for  th« 
speedy  recovery  of  rents ;  the  improvements  which  have  been  made  in  eject- 
ments for  the  trying  of  titles ;  the  introduction  and  establishment  of  paper- 
credit,  by  endorsements  upon  bills  and  notes  which  have  shown  the  legal  possi- 
bility and  convenience  (which  our  ancestors  so  long  doubted)  of  assigning  a 
cJiose  in  action;  the  translation  of  all  legal  proceedings  into  the  English  Un* 
gua^e;  the  erection  of  courts  of  conscience  for  recovering  small  debts,  and 
(which  is  much  the  better  plan)  the  reformation  of  county  courts ;  the  great 
system  of  marine  jurisprudence,  of  which  the  foundations  have  been  laid,  by 
clearly  *developing  the  principles  on  which  policies  of  insurance  are  r^AAe 
founded,  and  by  happily  applying  those  principles  to  particular  cases;  ^ 
and,  lastly,  the  liberality  of  sentiment  which  (though  late)  has  now  taken  poa* 
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sesBion  of  our  courts  of  common  law  and  induced  them  to  adopt  (where  fact« 
can  be  clearly  ascertained)  the  same  principles  of  redress  as  have  prevailed  in 
our  courts  of  equity  from  the  time  that  lord  Nottingham  presided  there ;  and 
this  not  only  where  specially  empowered  by  particular  statutes,  (as  in  the  case 
of  bonds,  mortgages,  and  set-offs,)  but  by  extending  the  remedial  iofluencc  of 
the  equitable  writ  of  trespass  on  the  case,  according  to  its  primitive  institution 
by  king  Edward  the  First,  to  almost  every  instance  of  injustice  not  remedied 
by  any  other  process.  And  these,  I  think,  are  all  the  material  alterations  that 
have  happened  with  respect  to  private  justice  in  the  course  of  the  present 
century. 

Thus,  therefore,  for  the  amusement  and  instruction  of  the  student,  I  have 
endeavoured  to  delineate  some  rude  outlines  of  a  plan  for  the  history  of  our 
laws  and  liberties,  from  their  first  rise  and  gradual  progress  among  our  British 
and  Saxon  ancestors  till  their  total  eclipse  at  the  Norman  conquest,  from  which 
they  have  gradually  emerged  and  risen  to  the  perfection  they  now  enjoy  at 
different  periods  of  time.  We  have  seen,  in  the  course  of  our  inquiries,  in  this 
and  the  former  books,  that  the  fundamental  maxims  and  rules  of  the  law^ 
which  regard  the  rights  of  persons,  and  the  rights  of  things,  the  private  injuries 
that  may  be  offered  to  both,  and  the  crimes  which  affect  the  puolic,  have  been 
and  are  every  day  improving,  and  are  now  fraught  with  the  accumulated  wis- 
dom of  ages ;  that  the  forms  of  administering  justice  came  to  perfection  under 
Edward  the  First,  and  have  not  been  much  varied,  nor  always  for  the  better, 
since;  that  our  religious  liberties  were  fully  established  at  the  reformation,  but 
that  the  recovery  or  our  civil  and  political  liberties  was  a  work  of  longer  time, 
they  not  being  thoroughly  and  completely  regained  till  after  the  restoration  of 
king  Charles,  nor  fully  and  explicitly  acknowledged  and  defined  till  the  era  of 
*44^  1  *^®  ^*^PPy  revolution.  Of  a  constitution  so  wisely  contrived,  *so  strongly 
^  raised,  and  so  highly  finished,  it  is  hard  to  speak  with  that  praise  which 
is  justly  and  severely  its  due :  the  thorough  and  attentive  contemplation  of  it 
will  furnish  its  best  panegyric.  It  hath  been  the  endeavour  of  these  commen- 
taries,  however  the  execution  may  have  succeeded,  to  examine  its  solid  founda- 
tions, to  maYk  out  its  extensive  plan,  to  explain  the  use  and  distribution  of  its 
parts,  and,  from  the  harmonious  concurrence  of  those  several  parts,  to  demon- 
strate the  elegant  proportion  of  the  whole.  We  have  taken  occasion  to  admire 
at  every  turn  the  noble  monuments  of  ancient  simplicity  and  the  more  curious 
refinements  of  modern  art.  Nor  have  its  faults  been  concealed  from  view;  for 
faults  it  has ;  lest  we  should  be  tempted  to  think  it  of  more  than  human  stnio- 
ture ;  defects  chiefly  arising  from  the  decays  of  time  or  the  rage  of  unskilful 
improvements  in  later  ages.  To  sustain,  to  repair,  to  beautify,  this  noble  pile, 
is  a  charge  intrusted  principally  to  the  nobihty  and  such  gentlemen  of  the 
kingdom  as  are  delegated  by  their  country  to  parliament.  The  protection  of 
THE  LIBERTY  OP  BRITAIN  is  a  duty  which  they  owe  to  themselves,  who  enjoy  it; 
to  their  ancestors,  who  transmitted  it  down ;  and  to  their  posterity,  who  will 
claim  at  their  hands  this,  the  best  birthright  and  noblest  inheritance  of  man- 
kind.' 

*  I  wish  it  were  in  my  power  to  finish  this  sketch  of  our  legal  history  in  the  same 
faithful  and  spirited  manner  in  which  the  author  has  begun  and  carried  it  down  to  his 
own  time.  Since  the  year  1780,  in  which  he  died,  ihe  legislature  has  provided  ample 
materials  for  one  who  saw  things  in  so  liberal  and  comprehensive  a  spirit  and  arranged 
them  in  such  striking  and  lucid  order.  In  regard  to  legal  and  judicial  matters,  he  might 
have  pointed  out  the  restraint  imposed  on  the  arrest  of  the  person,  and  the  right  given 
to  a  discharge  on  making  a  deposit  with  the  arresting  officer ;  the  assistance  afforded  to 
inferior  courts  by  arming  them  with  the  process  of  the  superior  where  necessary ;  the 
prevention  of  delay  in  the  trial  of  misdemeanours,  and  the  salutary  increase  of  severity 
m  their  punishment ;  the  great  general  diminution  of  the  number  of  capital  offences^ 
and  the  necessary  and  wise  addition  made  to  the  severity  of  substituted  and  inferior 
punishments ;  tb«j  making  capital  certain  aggravated  attempts  at  murder,  and  the  aim* 
plifying  the  tria)  of  certain  enormous  treasons ;  the  abolition  of  manv  punishments,  as 
that  of  the  pillory  and  the  burning  or  whipping  of  females,  and  of  the  barbarous  and 
shocking  parts  of  'vtfiers,  as  that  of  embowelling  in  treason ;  the  suppression  of  appeals 
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in  treason,  murder,  or  felony,  and  of  the  trial  by  battel  in  civil  suits ;  the  taking  away 
corruption  of  blood,  except  in  cases  of  treason  or  murder;  the  provision  for  the  expenses 
of  prosecutions  in  felony  and  for  the  care  and  disposal  of  lunatic  offenders ;  the  sreai 
improvements  in  the  system  of  gaols  and  houses  of  correction ;  the  declaration  of  the 
functions  of  the  jury  in  the  case  of  libel ;  the  regulation  of  the  ecclesiastical  courts ;  the 
trial  and  punishment  of  offences  committed  on  the  high  seas  or  in  the  colonies;  and 
last,  not  least,  the  revision  and  consolidation  of  the  laws  which  regulate  that  great 
bulwark  of  our  liberties,  the  trial  by  jury. 

As  measures  calculated  to  secure  the  integrity  of  the  representative  body.  Sir  W. 
Blackstone  would  probably  have  noticed  the  act  for  securing  the  independence  of  the 
•(j/eaker,  those  which  prevent  public  contractors  and  certain  public  officers  from  sitting 
in  the  house,  which  suspend  or  remove  bankrupt  members  from  their  seats,  and  prohibit 
persons  filling  offices  in  the  revenue  from  voting  at  elections. 

In  matters  of  general  or  internal  polity,  he  would  have  pointed  out  the  formation  of  a 
regular  system  and  jurisdiction  for  the  punishment  as  well  as  relief  of  insolvent  debtors; 
the  many  amendments,  and  finally  the  consolidation,  of  the  bankrupt- law ;  the  great 
diminution  of  the  disabilities  of  Roman  Catholics  and  Dissenters;  the  liberal  alterations 
in  the  spirit  of  the  navigation-laws ;  the  attempts  to  estimate  accurately  the  increase  of 
population,  by  a  census  taken  at  stated  intervals  and  a  more  careful  keeping  of  parochial 
registers ;  the  sensible  and  humane  attempts  to  modify  and  improve  the  poor-laws ;  the 
protection  and  encouragement  afforded  to  friendly  societies,  and  the  institution  of  banks 
for  the  savings  of  the  poor ;  the  grand  measure  of  the  union  with  Ireland ;  the  honest 
renunciation  of  the  slave-trade  for  ourselves,  and  the  sincere  and  repeated  endeavours 
to  procure  its  abolition  by  all  other  nations. 

These  might  form  some  of  the  features  of  the  picture  with  which  the  Commentaries 
might  have  closed  if  they  had  been  written  in  the  present  day.  The  system  is  still 
imperfect,  and  many  things  remain  to  be  done  which  the  author  might,  perhaps,  uave 
suggested  with  something  of  judicial  authority.  Without  thinking  myself  entitled  to 
do  so,  I  may  venture  to  express  not  only  my  wishes  for  the  gradual  perfecting  of  the 
English  laws  and  constitution,  but  my  strong  conviction  that  they  wUi  continue  to  be 
improved  with  the  increasinff  lights  of  the  age.  It  is  our  great  blessing  to  have  the 
machinery  of  improvement  sJways  ready  to  work  in  a  legislature,  which,  though  almost 
permanently  sitting,  is  yet  drawn  from  the  general  body  of  the  people,  forms  part  of  it, 
mix^s  in  all  its  business  and  amusements,  and  is  acted  upon  by  all  its  hopes,  fears,  and 
interests.  The  very  facility  of  legislation  perhaps  leads  to  inconvenience  in  the  multi- 
plying of  laws,  and  in  provoking  attempts  to  remedy  inconveniences  which  must  be 
borne,  or  prevent  evils  which  the  unassisted  prudence  of  individuals  might  more  wisely 
be  left  to  guard  against.  But  these  are  comparatively  slight  evils,  not  counterbalancing 
the  great  good  of  possessing  a  power  of  improvement  perpetually  advancing  with  the 
age.  It  becomes  not  the  commentator  on  the  laws  to  indulge  in  a  spirit  of  indiscriminate 
approbation :  perhaps  it  was  the  leaning  of  Sir  W.  Blacks  tone's  mind  to  take  too  favour- 
able a  view  of  his  subject, — a  more  excusable  failing  than  the  opposite  one  of  a  captious 
and  querulous  spirit ;  but  I  think  he  might  have  reasonably  indulged  the  conviction 
which  I  have  expressed  above,  because  the  characteristic  of  the  legislature  for  the  last 
fifty  years,  has  been  a  sincere  desire  of  general  improvement  and  a  particular  zeal  for  the 
bettering  the  condition  of  the  lower  or  unfortunate  classes  of  society.  Fewer  measures 
purely  aristocratic  have  passed  into  laws  than  heretofore ;  while  no  proposition  has  been 
coldly  received  that  was  sensible  in  its  details,  and  had  for  its  object  the  reformation  of 
the  criminal,  the  instruction  of  the  ignorant,  the  dissemination  of  sound  religion,  the 
vindicating  the  rights  of  the  oppressed,  or  the  gradual  advancement  of  the  labouring  and 
mechanic  orders  of  the  population. — Coleridge. 

The  few  years  which  have  elapsed  since  the  above  sentences  were  penned  by  the 
learned  annotator  have  given  birth  to  more  and  greater  changes  in  the  English  law  than 
are  comprised  in  any  entire  century  of  its  previous  existence.  At  the  head  of  those 
statutes  which  have  produced  important  alterations  in  the  constitution  is  the  act  eman- 
cipating his  majesty's  Roman  Catholic  subjects  irom  the  disabilities  under  which  they 
formerly  laboured.  Next  in  order  are  the  statutes  for  amending  the  representation  of 
the  people  in  parliament,  which,  by  withdrawing  the  elective  franchise  from  some  classes, 
extending  it  to  many  others,  altering  the  method  of  election,  and  prescribing  moans  for 
ascertaining  the  qualification  of  electors,  has  wrought  a  great  and  organic  change  m  the 
legislative  system  of  this  realm. 

Among  the  enactments  peculiarly  affectins  our  colonial  interests  must  be  distinguishe 
the  act  which  prohibits  slavery  throughout  the  British  empire,  providing  at  the  same  time 
compensation  for  those  whose  property  is  injured  by  the  consequences  of  that  measure ; 
the  statute  which  provides  a  judicature  for  our  West  India  colonies,  and  that  which 
regulates  the  future  government  of  British  India,  the  care  of  which  is  still  intrusted  to 
the  company, — stripped,  however,  of  its  commercial  privileges ;  while  tne  nations  of  that 
!»"*  neninsula  are  allowed  much  more  extensive  capacities  than  they  have  heretoforo 
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Myoyecl  under  our  empire,  and  the  trade  with  China  Ib  thrown  open  to  the  competitioa 
if  all  his  miyesty 's  subjects. 

Among  the  important  changes  in  our  domvstic  politt  must  be  pointed  out  the  act  of 
municipal  reform,  whicli  has  popularized  and  remodelled  the  various  municipal  corpo- 
rations throughout  the  kingdom,  with  the  exception  only  of  the  metropolis ;  the  act  for 
the  amendment  of  the  poor-laws,  which,  by  connding  the  administration  of  those  laws  to 
a  central  board,  and  accompanying  the  relief  afforded  to  the  indigent  by  circumstances 
which  render  it  far  less  desirable  than  formerly,  has  tended— whether  wisely  or  unwisely 
— to  deter  the  applicant  unless  impelled  by  actual  and  pressing  need,  and  to  diminish  tho 
burden  upon  those  classes  who  contribute  to  the  fund  destined  for  the  relief  of  their 
indigent  fellow-subjects;  the  abolition  of  the  palatine  peculiarities  of  the  county  of 
IXurham ;  the  tithe  commutation  act,  which  has  enabled  persons  anxious  to  exempt 
their  lands  from  the  payment  of  that  species  of  ecclesiastical  contributions  to  do  so  upon 
equitable  and  advantageous  terms  of  compromise ;  the  alteration  in  the  law  of  marriages* 
effected  to  relieve  the  scruples  of  the  dissenting  classes  of  our  population,  and  which 
points  out  a  mode  in  which  the  matrimonial  contract  may  be  solemnized  without  the 
intervention  of  the  Church  of  England ;  the  erection  of  a  general  registry  for  births, 
deaths,  and  marriages,  by  which  it  is  hoped  that  the  memory  of  such  events  will  be  pre- 
served more  faithfully  than  heretofore ;  and  the  general  highway  act^  providing  a  new 
system  for  the  management  of  our  great  national  thoroughfares. 

Among  the  acts  designed  to  benefit  the  comkbrcial  interests  of  the  nation  may  be 
reckoned  that  which  renews  the  charter  and  defines  the  privileges  of  the  Bank  of  Eng- 
land ;  that  which  erects  a  new  tribunal  denominated  the  Court  of  Bankruptcy,  for  the 
administration  of  that  important  branch  of  commercial  law ;  the  improvements  elSected 
in  our  maritime  code  by  the  alteration  in  our  navigation  and  ship-registry  acts,  the  con- 
solidation of  the  custom-laws,  and  the  act  passed  for  the  regulation  of  our  merchant- 
seamen  ;  the  partial  abolition  of  the  usury-laws,  whereby  bills  and  notes  having  no  more 
than  three  months  to  run  may  be  negotiated  at  any  rate  of  interest ;  the  improvement 
of  our  law  of  patents,  which  encourages  the  enterprise  of  inventors  by  affording  ad- 
ditional protection  to  their  ingenuity ;  that  which  settles  the  general  standard  of  weights 
and  measures ;  that  which  defines  the  liability  of  common  carriers,  and  that  which  enables 
his  mi^esty  to  bestow  on  trading-companies  several  important  privileges  which  heretofore 
could  only  have  been  conferred  by  the  transcendent  authority  of  parliament. 

Among  changes  respecting  the  general  administration  of  the  laws  may  be  enume- 
rated the  alteration  of  the  amount  for  which  a  debtor  may  be  legally  arrested  from  the 
sum  of  ten  to  that  of  twenty  pounds ;  the  act  which  sweeps  away  the  old,  intricate  system 
of  process,  and  substitutes  an  easy  and  intelUgible  method  of  commencing  actions  in 
the  courts  of  common  law ;  the  law  amendment  act,  which  destroys  several  antiquated 
forms,  expedites  and  cheapens  the  trial  of  causes  of  slight  importance,  enables  the 
judges  to  amend  and  obviate  technical  errors,  arms  them  with  a  power  (which  tbey  have 
not  been  slow  to  exercise)  of  introducing  regulations  calculated  to  render  our  system  of 
pleading  more  effectually  subservient  to  the  ends  of  justice,  and  renders  more  efiScient 
the  tribunal  of  the  arbitrator ;  the  consolidation  of  the  Welsh  and  English  judicatures ; 
the  appointment  of  an  additional  judge  to  each  of  the  superior  courts ;  the  act  dispensinff 
with  a  number  of  useless  oaths,  the  multitude  of  which  tended  to  induce  disregard  of 
those  most  solemn  invocations  of  the  Deity,  by  rendering  their  use  too  irequent  in 
matters  of  trivial  importance ;  the  destruction  of  the  numerous  and  antiquated  tribe  of 
real  actions,  and  the  remodelling  of  the  Court  of  Friv^  Council  for  judicial  purposes. 

Among  enactments  concerning  the  reovlatiov  of  private  propertt  may  be  enume- 
rated the  act  which  renders  a  man's  real  property  liable  after  his  death  to  the  claims  of 
idl  his  creditors ;  the  acts  which  aspc/tain  the  period  at  which  rights  and  titles  shall  be 
rendered  secure  by  lapse  of  time  and  uninterrupted  continuance  of  possession ;  which 
define  the  right  of  the  wife  to  dower  out  of  her  husband's,  and  that  of  the  husband  to 
curtesy,  as  it  is  called,  out  of  the  wife's,  real  property ;  which  alters  the  law  of  descents, 
by  allowing  the  parent  to  inherit  to  the  child,  and  letting  in  the  half-blood,  who  were 
formerly  excluded  by  an  arbitrary  rule  of  feudal  policy ;  and  that  which  substitutes  easy 
and  simple  forms  for  the  complicated  and  abstruse  ones  of  fine  and  recovery. 

Lastly :  our  criminal  law  has  been  improved  by  the  abolition  of  the  disabUities  under 
which  Quakers  and  Moravians  formerly  laboured  of  giving  evidence  for  or  against  the 
prisoner.  The  statutes  which  composed  its  bulk  have  been  consolidated,  the  punish* 
ment  of  death  abolished  in  numerous  instances,  and  the  accused  has  at  length  obtained 
the  right,  heretofore  denied  him  in  prosecutions  for  felony,  of  making  his  full  defence 
by  counsel  and  inspecting  the  depositions  of  those  who  charged  him  with  the  crime  for 
which  he  stands  indicted. 

These  are  the  most  prominent  of  the  alterations  which  have  within  the  last  ten  years 
(1836)  been  effected  m  the  English  law  and  constitution.  Experience  will  probably 
ihow  that,  like  other  human  institutions,  they  contain  good  mixed  with  evil.  But  the 
rery  experience  which  detects  the  latter  will  help  to  point  out  the  true  method  of  oor- 
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recting  it ;  whilo  the  continuance  of  the  former  may,  and,  let  ub  trust,  %ill,  be  insured, 
by  that  willing  obedience  to  existine  laws,  that  steady  attachment  to  the  constitution, 
that  charity  to  fellow-subjects  and  loyalty  to  the  crown,  which  have  erer  remarkably 
distinguished  the  English  people. — John  William  Skith. 

This  admirable  sketch  of  our  legal  history  having  only  extended  to  about  the  year 
1780,  I  shall  endeavour,  however  imperfectly,  to  bring  it  down  to  the  present  time,  as  it 
will  not  be  disputed  that  the  alterations  which  have  been  made  in  the  Law  since  Black* 
stone  completed  his  Commentaries  have  been  fully  as  important  as  those  which  he  com- 
memorates. It  will  be  convenient  for  this  purpose  to  consider  the  other  changes  which 
were  made  in  the  reign  of  George  the  Third  and  in  the  succeeding  reigns. 

During  the  greater  portion  of  the  reign  of  George  the  Third  the  energies  of  the  country 
were  devoted  to  the  caiiying  on  foreign  wars  of  great  magnitude,  in  the  last  of  which 
her  very  existence  as  a  nation  was  perilled.  From  these  contests  she  eventually  arose 
victorious ;  but  the  effects  of  the  struggle  were  long  felt,  and  are  to  be  traced  in  the 
statute-book.  The  criminal  code  of  the  country,  already  sufficiently  penal,  became  more 
and  more  bloody;  the  liberty  of  the  subject  was  very  considerably  curtailed,  and  the 
close  of  the  war,  however  glorious  to  our  arms,  cast  adrift  a  multitude  of  unemployed 
and  restless  spirits ;  commerce,  long  diverted  from  her  regular  channels,  returned  with 
difficulty  to  them ;  and  the  light  of  political  science  was  wellnigh  extinguished  in  the 
general  confusion.  The  reader  who  has  perused  the  Commentaries  will  perceive  that 
scarcely  any  of  the  blemishes  in  our  laws  pointed  out  by  Blackston&— <by  no  means  a 
severe  censor — ^were  remedied  in  this  reign.  Some  measures  of  great  national  import- 
ance, however,  were  carried  through,  and  some  improvements  in  the  law  were  effected. 
The  legislative  union  between  Great  Britain  and  Ireland  was  completed ;  and,  although 
the  burdens  on  the  people  were  greatly  increased,  the  mode  of  collecting  the  revenue 
was  improved ;  the  national  funds  were  consolidated ;  the  privilege  of  copyright  in  books 
and  works  of  art  was  extended ;  the  granting  of  annuities  was  placed  under  proper  gu^^ 
and  restrictions ;  the  Roman  Catholics  were  relieved  from  some  of  their  most  severe 
restrictions;  charities  were  investigated,  and  traders  prevented  from  disposing  of  their 
real  estates  after  their  death  to  the  prejudice  of  their  simple-contract  creditors;  the 
punishment  of  pillory  (except  in  cases  of  perjury)  and  the  trial  by  battel  and  appeals  in 
treason,  murder,  and  felony  were  abolished,  and  certain  minor  improvements  were  made 
in  the  practice  of  the  courts  of  equity,  of  which  the  appointment  of  one  vice-chancellor 
may  be  considered  the  chief;  the  barbarous  parts  of  the  punishment  of  treason  and  cor- 
ruption of  blood  in  treason  and  murder  were  also  taken  away ;  some  judicious  improve- 
ments were  made  as  to  gaols  and  houses  of  correction;  and  copyhold  estates  were 
allowed  to  be  devised  without  a  surrender  to  the  use  of  the  will. 

In  the  reign  of  George  the  Fourth,  which  was  undisturbed  by  foreign  wars,  the  altera- 
tions, especially  in  its  later  years,  although  few,  were  of  greater  importance  than  any 
m  the  preceding  reign.  Thus,  the  laws  relating  to  trial  by  jury  and  to  bankrupts  were 
simplified,  consolidated,  and  greatly  improved ;  the  criminal  law  was  much  ameliorated, 
the  number  of  capital  punishments  diminished,  the  nature  of  crimes  more  accurately 
defined,  and  their  punishment  more  distincUy  ascertained  and  more  certainly  executed : 
benefit  of  clergy  was  also  entirely  abolishecL  The  Insolvent  Debtors'  Court  was  esta- 
blished, with  a  regular  system  for  the  relief  of  insolvent  debtors.  I  may  also  mention 
the  consolidation  of  the  law  relating  to  the  customs  and  excise ;  the  establishment  of  a 
new  body  of  police  in  the  metropolis,  which  has  since  been  taken  as  a  model  in  most  of 
the  great  towns  in  the  empire ;  the  repeal  of  the  navigation  act,  and  the  new  regulation 
of  the  merchant-service;  the  alterations  in  the  law  of  marriage  by  the  new  marriage  act; 
the  repeal  of  the  test  and  corporation  acts,  and  subsequently  the  entire  removal  of  the 
disabilities  of  the  Roman  Catholics.  Two  important  commissions  were  also  appointed  in 
this  reign  for  the  express  purpose  of  considering  the  necessary  reforms  in  the  law,  and 
many  most  important  acts  have  since  been  passed,  founded  on  their  recommendations* 

But  the  reign  of  William  the  Fourth  was  still  more  remarkable  for  the  progress  oi 
reform ;  and  here  I  can  only  notice  the  principal  changes.    The  mode  of  administering 

i'ustice  on  circuit  in  Wales  was  entirely  altered,  being  assimilated  to  that  adopted  in 
England.  The  number  of  judges  was  increased  from  twelve  to  fifteen,  and  the  practice 
of  all  the  superior  courts  was  rendered  uniform ;  the  law  relating  to  trustees  was  amended 
and  simplified ;  the  laws  afiecting  the  property  of  persons  under  disability  and  for  fistcili 
tating  the  payment  of  debts  were  consolidated  and  improved,  and  the  law  as  to  con- 
tempts in  chancery  placed  on  a  footing  which  protected  the  liberty  of  the  subject.  The 
number  of  capital  offences  was  still  further  diminished,  and  the  exemption  from  death, 
except  in  certain  rare  cases,  was  extended  to  the  crime  of  forgery ;  and  this  great  step 
towards  a  mitigation  of  the  criminal  code  has  been  followed  during  subsequent  years  by 
many  other  acts,  all  having  the  same  ameliorating  tendency;  the  improvements  relating 
to  the  terms  and  returns  of  writs,  to  judgment  and  execution,  and  the  e2s.amination  o? 
witnesses,-— all  these  belong  to  the  first  year  of  this  reign.  The  second  was  still  more 
Bien^^rable  for  the  reform  act;  for  tho  establishment  of  the  Bankruptcy  Court ;  the  game 
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Rot,  which  abolished  the  necessity  of  qualification  and  improved  the  law  on  this  subject; 
the  uniformity  of  process  act,  and  the  act  which  established  a  limitation  of  claims  for 
tithes.  The  third  year  of  his  late  majesty's  reign  is  distinguished  by  the  act  which 
established  a  limitation  to  all  claims  to  incorporeal  hereditaments ;  by  the  anatomy  act, 
which  has  effectually  put  a  stop  to  the  practice  of  selling  dead  bodies  and  the  horrible 
crimes  to  which  it  gave  rise.  The  fourth  year  was,  so  far  as  the  law  was  concerned,  the 
most  important  of  all.  In  this,  some  of  the  fruits  of  the  law  commissions  which  were 
appointed  in  the  preceding  reign  were  reaped.  A  new  statute  of  limitation  of  actioua 
relating  to  real  property  was  passed ;  the  court  of  Chancery  was  regulated  ;  fines  and 
recoveries  were  abolished ;  the  law  of  inheritance  and  dower  improv^ ;  real  estate  was 
made  subject  to  every  species  of  debts ;  the  alienation  of  property  was  facilitated,  and 
the  just  rights  of  creditors  extended.  I  should  also  mention  that  in  this  year  wore 
passed  the  important  act  by  which  slavery  was  abolished  and  apprenticeship  substituted 
lor  a  limited  period,  the  act  which  opened  the  East  India  trade,  and  the  Bank  of  Eng- 
land act,  which  made  a  material  alteration  in  the  usury-laws.  In  the  next  year  the  new 
poor-law  was  carried, — a  measure  sufficiently  well  known, — and  the  Central  Criminal 
Court  was  established,  which  has  greatly  tended  to  the  improvement  of  the  adminis- 
tration of  criminal  justice.  The  other  important  alterations  of  this  reign  were  the 
municipal  corporation  act,  the  tithe-commutation  act,  which  has  already  nearly  super- 
seded the  intricate  and  confused  law  of  tithes,  the  act  tor  the  registration  of  births, 
deaths,  and  marriages,  and  the  act  for  allowing  counsel  to  prisoners.  Many  smaller 
amendments  were  also  passed,  which  have  been  already  noticed  in  their  proper  places : 
and  altogether  the  reign  of  William  the  Fourth  is  as  memorable  for  the  important 
alterations  which  took  place  within  its  limits  as  that  of  any  other  monarch  who  ever  sat 
on  the  English  throne. 

The  reign  of  her  present  mi^esty  has  already  been  distinguished  by  some  important 
juridical  reforms.  The  law  relating  to  wills  and  testaments  has  been  simplified  and 
rendered  uniform ;  imprisonment  for  debt  on  mesne  process  has  been  entirely  abolished, 
and  the  power  of  creditors  over  the  property  of  their  debtors  has  been  greatly  extended; 
the  number  of  capital  punishments  has  been  still  further  diminished,  every  species  o^ 
the  crimen  falsi  being  relieved  from  it,  thus  establishing  on  a  firm  footing  the  important 
principle  that  no  crime  unattended  with  actual  violence  to  the  person  shall  be  punished 
with  aeath ;  and  still  more  recently,  by  what  may  turn  out  to  be  a  more  questionable 
alteration,  the  crime  of  rape  has  ceased  to  be  a  capital  offence ;  the  law  requiring  the 
qualifications  of  members  of  parliament  to  proceed  exclusively  from  real  estates  has  been 
abolished ;  the  mode  of  trial  of  election-petitions  has  been  much  improved ;  the  power 
of  the  crown  to  grant  pensions  has  been  considerably  curtailed  and  placed  within  limits; 
and  the  rates  of  postage  for  letters  have  been  so  materially  reduced  as  to  place  the  power 
of  oommunication  by  this  means  within  the  reach  of  all  classes  of  her  majesty's  subjects. 
The  privilege  of  parliament  to  publish  whatever  it  may  please  has  been  fully  recognised; 
the  revenues  of  the  Church  of  England  have  been  more  equally  distributed,  the  bless- 
ings of  that  admirable  establishment  more  widely  diffused ;  some  blemishes  which  had 
crept  in  the  course  of  time  have  been  wiped  off,  and  a  more  wholesome  zeal  and  energy 
have  thus  been  awakened  among  the  whole  body  of  the  clergy ;  the  adminiotration  of 
justice  in  equity,  bankruptcy,  and  lunacy  has  been  improved,  and  already  the  more 
crying  grievances  of  the  court  of  Chancery  have  been  remedied ;  considerable  fiicilitieB 
have  been  given  to  the  enfranchisement  of  copyholds ;  the  term  of  copyright  in  books 
has  been  extended  to  designs  in  articles  of  manufacture ;  the  Itfw  as  to  the  registration 
of  voters  has  been  amended  and  placed  on  a  better  tooting ;  the  law  of  libel  has  been 
greatly  improved,  and  the  old  rules  excluding  evidence  on  the  ground  of  the  interest  or 
crime  of  the  witnesses,  and  thus  frequently  preventing  the  truth  from  being  elicited, 
have  been  almost  entirely  repealed ;  and,  lastly,  slavery,  in  reality  as  well  as  in  name, 
has  ceased  to  exist  in  every  part  of  the  British  dominions. 

But,  much  as  has  already  been  done  for  the  reform  of  the  law,  still  more  remains  to  do; 
and  there  is  every  reason  to  believe  that  in  the  long  reign  to  which,  according  to  all 
human  tbresight,  her  majesty  and  her  subjects  may  reasonably  look  forward,  the  cause 
of  temperate  and  judicious  reform  in  the  law  will  be  greatly  advanced.  In  a  speech 
which  her  majesty  made  on  meeting  her  first  parliament,  she  declared  that  **  the  better 
and  more  effectual  administration  of  justice  was  amongst  the  first  duties  of  a  sovereign ;" 
and  this  sentiment  has  been  cordially  responded  to  by  the  other  branches  of  the  legis- 
lature. The  amendment  of  the  law  is  no  longer  the  rallying-cry  of  a  faction :  the  desire 
to  promote  it  is  shared  by  the  most  eminent  men  of  all  paries  in  the  state;  and,  under 
«uch  auspices,  I  may  be  permitted  to  hope  that  the  present  reign,  already  so  distinguished 
in  arms,  will  t>e  at  least  as  memorable  for  improvements  in  Uie  juridical  institutions  of 
the  country. 

This  hope,  expressed  nearly  nine  years  ago,  nas  now  (1854)  been  abundantly  realised, 
—the  legislature  having  proved  fully  sensible  of  the  wants  and  desires  of  the  country  ib 
Ihis  respect :  so  that  it  will  Le  admitted  that  the  present  age  will  be  distinguished,  not 

636 


0HAP.S3.]  OF  THE  LAWS  OF  ENGLAND.  44;i 

only  by  its  attempts,  but  its  success,  in  amending  the  law,  the  best  evidence  of  which  ts 
to  be  found  in  the  course  of  this  work.  Justice  is  now  cheaply,  and  in  many  respecta 
efficiently,  administered  in  local  tribunals,  and  is  thus  brought  to  every  man's  aoor, 
while  the  whole  procedure  of  the  superior  courts  has  been  greatly  simplified  and  im- 
proved ;  useless  forms  and  technicalities  are  now  discountenanced  as  well  by  the  prac- 
titioners of  the  law  as  the  judges  of  the  courts ;  and  a  sincere  desire  is  manifested  by  al) 
classes  to  promote  in  this  way  the  benefit  of  the  nation  and  the  social  welfare  of  the 
community. 

Some  improvement  has  also  been  made  in  facilitating  the  transfer  of  land.  Commons 
have  been  enclosed,  tithes  commuted,  and  copyholds  may  now,  under  certain  circum- 
stances, be  enfranchised  compulsorUy  either  by  lord  or  tonant.  Indeed,  a  strong  wish 
has  been  shown  that,  while  the  present  moderate  law  of  entail  should  be  preserved,  land 
should  be  more  easily  and  cheaply  dealt  with,  and  that  the  law  relating  to  it  should  be 
more  suited  to  the  wants  of  a  great  commercial  country. — Stewart. 

Nearly  a  century  has  elapsed  since  the  Commentaries  of  Sir  William  Blackstone  were 
first  published.  Much  as  the  learned  and  enthusiastic  commentator  had  cause  for 
exultation  in  the  improvements  which  had  been  introduced  in  his  own  times  and  those 
immediately  preceding,  he  would  have  found  matter  for  still  warmer  panegyric  had  he 
lived  in  our  days.  The  events  of  the  last  hundred  years  have  changed  the  face  of 
Europe ;  and  although  our  own  country  has  not  sustained  those  disastrous  shocks  which 
have  been  felt  from  time  to  time  by  most  of  the  continental  nations,  it  has  not  remained 
a  stranger  to  the  general  progressive  tendency  which  has  been  discernible  more  or  less 
over  the  whole  civilized  world.  On  the  contrary,  the  state  of  continuous  healthy  progress, 
which  seems  to  be  almost  peculiar  to  our  own  institutions,  has  perhaps  carried  us  further 
in  the  direction  of  political  and  social  freedom  than  any  other  nation  in  the  world. 

Among  the  first  and  most  important  constitutional  changes  to  be  mentioned  was  the 
union  of  the  British  and  Irish  legislatures, — an  event  which  may  be  regarded  as  the 
foundation  of  that  genuine  union  of  interest  and  feeling  between  two  nations  intimately 
allied  by  geographical  position,  common  language,  and  similar  institutions,  which,  if  not 
yet  completely  attained,  seems  now  at  least  in  a  fair  way  of  becoming  permanently 
established.  The  statute  amending  the  representation  of  the  people  in  the  Commons 
House  of  Parliament,  popularly  known  as  tne  Reform  Act,  introduced  no  new  principle 
into  the  constitution,  but  simply  restored  to  the  great  body  of  the  people  that  ancient 
right  of  self-government  which  they  had  derived  from  their  Saxon  ancestors.  Another 
statute  of  almost  equal  importance,  of  which  the  professed  object  was  the  restoration 
of  an  ancient  institution,  was  that  which  remodelled  the  municipal  corporations  and 
removed  the  many  abuses  which  had  gradually  crept  into  these  bodies.  Several  statutes 
have  also  been  passed  for  preventing  corrupt  practices  in  the  election  of  members  to 
serve  in  parliament,  and  ror  disfranchising  the  boroughs  where  such  practices  were 
(bund  to  prevail. 

Our  civil  liberties  have  been  further  secured  by  that  amendment  of  the  law  of  libel 
which  has  vested  in  the  jury  the  right  in  such  cases  of  deciding  as  well  upon  the  law  as 
upon  the  fact,  and  by  the  statutory  recognition  of  the  privilege  of  parliament  to  publish 
whatever  it  pleases.  The  boundaries  of  religious  liberty  have  been  extended  by  the 
ropeal  of  the  test  and  corporation  acts, — a  measure  which  has  enabled  that  numerous 
and  influential  portion  of  our  fellow-citizens  who  object  to  the  discipline  or  dissent  from 
the  doctrines  of  the  Established  Church  to  participate  in  those  political  rights  from  which 
they  had  been  before  excluded ;  whilst  the  Catholic  Emancipation  Act  has  relieved  those 
who  adhere  to  the  Church  of  Rome  from  the  civil  disabilities  and  penalties  to  which 
they  were  previously  subject.  The  national  church  has  probably  taken  strength  from 
the  commutation  of  tithes,  and  still  more  from  those  statutes  which  have  been  passed 
for  the  abolition  of  pluralities  and  for  compelling  the  residence  of  the  beneficed  clergy. 
Large  and  comprehensive  measures  have  also  been  adopted  for  the  better  management 
and  application  of  the  cathedral-revenues,  and  for  the  subdivision  of  large  and  populous 
parishes,  the  formation  of  new  parochial  districts,  and  the  extension  of  the  church  and 
its  institutions.  A  committee  of  the  privy  council  has  been  formed  for  the  distribution 
of  the  large  sums  which  have  for  many  years  been  annually  voted  by  parliament  for 
promoting  education  among  the  poorer  classes  of  the  people. 

The  statutes  amending  the  law  of  marriage,  while  requiring  this  important  ceremony 
to  be  accompanied  by  certain  circumstances  of  publicity  and  notoriety,  have,  at  the  same 
time,  enabled  every  individual  to  enter  into  this  solemn  contract  in  the  mode  which  he 
considers  necessary  or  proper,  and  have  thus  removed  an  unreasonable  restriction  under 
which  a  lar^e  portion  of  the  community  previously  laboured. 

The  abolition  of  colonial  slavery,  accomplished  at  a  very  great  pecuniary  sacrifice,  is 
an  event  in  our  history  never  to  be  forgotten.  The  spirit  of  philanthropy  which  dictated 
this  measure  is  a  very  prominent  feature  of  our  age,  and  has  displayed  itself  in  a  variety 
or  other  enactments,  particularly  those  modifying  the  severity  of  the  laws  relating  to 
unfortunate  traders  and  debtors,  securing  the  proper  care  and  treatment  of  lunatics. 
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amei.ding  the  discipline  of  prisons,  and  providing  reformatory  institutions  for  all  crimi* 
nals  who  seek  an  opportunity  of  regaining  their  lost  position.  The  laws  for  the  relief 
of  the  poor  have  been  remodelled ;  the  numerous  charities  which  are  to  be  found  in 
every  part  of  the  kingdom  have  been  placed  under  the  regulation  and  control  of  a  body 
of  commissioners,  whose  sole  duty  it  is  to  see  that  the  funds  of  these  institutions  art 
properly  applied ;  the  laws  relating  to  gaxM — always  a  fertile  source  of  crime — ^have  been 
so  far  modified  that  we  may  anticipate  an  early  repeal  of  all  penal  enactments  on  the 
subject ;  and  several  statutes  have  been  passed  having  for  their  object  the  improvement 
of  the  sanatory  condition  of  populous  places  and  the  preservation  of  the  public  health. 

The  interests  of  trade,  commerce,  and  manufactures  have  been  unceasingly  studied 
and  promoted  since  the  restoration  of  peace  in  1815.  This  is  not  the  place,  however,  in 
which  to  attempt  any  Enumeration  of  the  various  statutes  which  have  been  from  time  to 
time  passed  for  regulating  these  matters,  the  legislation  relating  to  which  has  been  often 
aJSected  and  controlled  by  financial  necessities  or  by  the  connicting  views  of  political 
economists.  It  may  be  enough  to  allude  to  the  statutes  throwing  open  the  trade  to  the 
East  Indies,  to  the  consolidation  of  the  laws  relating  to  the  mercantile  marine,  and  the 
repeal  of  the  navigation  acts ;  all  tending  towards  establishing  a  system  of  oommeroe, 
free  from  all  restraints  other  than  those  which  the  collection  of  the  public  revenue  and 
the  machinery  required  for  that  purpose  render  indispensable.  The  laws  with  regard  to 
bankrupts  have  been  consolidated  and  amended  and  courts  established  for  the  relief  of 
all  insolvent  debtors  whatever ;  real  property  has  been  sul^eoted  to  the  payment  of  debts; 
the  rights  of  authors  and  inventors  have  been  extended  and  secured ;  and  the  formation 
of  joint^tock  companies  has  been  simplified  and  cheapened,  the  most  ample  regulations 
being  m^e  at  the  same  time  for  the  guidance  of  these  bodies.  The  operations  of  the 
mercantile  classes  have  been  facilitated  by  several  statutes  having  reference  exclusively 
to  commercial  affairs,  and  protected  to  some  extent  by  other  enactments,  which  have 
made  breaches  of  trust  committed  by  bankers,  factors,  agents,  and  servants  generally 
severely  punishable. 

In  regard  to  landed  property  and  its  transmission  the  most  important  improvements 
have  taken  place.  The  alteration  of  the  law  of  descent,  the  limitation  of  the  time 
within  which  actions  for  the  recovery  of  real  estate  may  be  brought,  the  shortening  of 
the  time  of  prescription  of  legal  memory,  the  abolition  of  those  complex  modf«  of 
assurance,  fines,  and  recoveries,  the  modification  of  the  wife's  claim  of  dower,  the  annihi- 
lation of  satisfied  terms, — these,  among  other  things,  have  tended  greatly  to  facilitate 
the  transfer  of  property,  have  got  rid  of  endless  doubts  and  difiicultiee  which  perpetually 
aiose  upon  titles,  and  have  nuiterially  shortened  conveyances.  A  great  improvement 
has  also  been  introduced  into  the  law  of  wills;  and  there  is  less  danger  now  than  fomieriy 
of  the  wishes  of  a  testator  being  frustrated.  An  attempt  has  been  made  to  get  rid  of 
copyhold  tenures,  and  repeated  efforts — hitherto  without  effect,  however — ^to  introduce 
a  system  of  registration  of  the  titles  to  real  estates. 

The  administration  of  private  Justice  has  been  greatly  simplified  by  the  numerous 
alterations  which  have  been  maae  in  the  procedure  of  the  superior  courts  of  law  and 
equity.  The  abolition  of  real  actions  and  of  the  many  fictions  which  formerly  encum- 
bered suits  at  law  was  an  important  and  beneficial  change,  but  not  so  advantageous  to 
the  suitor  as  more  recent  improvements  in  the  practice  of  the  courts  at  Westminster. 
Even  these  alterations  have  been  less  beneficial  to  the  great  mass  of  the  community, 
however,  than  the  establishment  of  the  new  county  courts, — a  measure  warmly  recom- 
mended by  Sir  William  Blackstone,  and  to  some  extent  a  return  to  the  ancient  Saxon 
system,  restored,  if  not  established,  by  king  Alfred,  for  securing  the  administration  of 
justice  at  every  man's  door.  The  old  rules  of  law,  excluding  the  evidence  of  the  parties 
to  the  suit,  and  prohibiting  persons  who  are  considered  disqualified  either  by  reason  of 
interest  or  by  crime  from  being  witnesses,  have  been  repealed,  and  all  practical  diffi- 
culties in  eliciting  the  truth  removed. 

The  proceedings  in  the  court  of  Chancery  have  been  simplified  and  shortened ;  the 
mcrease  in  the  number  of  judges  has  prevented  the  possibility  of  delay  in  the  hearing 
of  causes  in  that  court;  and  there  seems  to  be  no  reason  why  in  ordinary  cases  the 
obtaining  of  justice  in  a  court  of  equity  should  not  be  a  speedy  and  not  ruinously- 
expensive  process. 

The  criminal  law  has  been,  as  to  many  of  its  branches,  amended  and  consolidated,  and 
the  severity  of  punishments  at  the  same  time  much  softened  and  adapted  more  carefully 
than  formerly  to  the  nature  and  magnitude  of  the  offence.  The  barbarous  sufferings 
prescribed  for  those  attainted  of  treason  no  longer  stain  the  statute-book;  and  the 
punishment  of  innocent  parties  for  ancestral  guilt,  which  often  resulted  from  the  doc- 
trine of  corruption  of  blood,  can  no  longer  happen ;  while  the  offences  involving  capital 
punishment,  which  the  convict  only  escaped  by  claiming  the  benefit  of  clergy,  nave 
i»een  gradually  reduced  in  number,  until  the  extreme  penalty  of  the  law  has  become  is 
practice  confined  to  the  frightful  crime  of  murder.  The  trial  by  battel  and  the  mode 
of  proceeding  by  ap{»eal  have  been  formally  abolished ;  the  law  relatinn  to  prooipal  and 
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Accesaory  been  divested  of  its  niceties,  and  the  forms  of  the  proceedings  in  the  criminal 
courts  BO  far  simplified  and  improved  that  offenders  who  have  now  the  advantage  o^ 
being  defended  by  counsel  rarely  escape  punishment  on  purely  technical  objections.-^ 
Kbrb. 

It  were  to  be  wished  that  the  changes  in  our  laws -effected  during  the  last  twenty  yean^ 
and  throwing  into  the  shade  those  of  several  centuries  recorded  in  our  annals,  could  have 
been  reviewed  by  an  eye  so  discriminating  and  delineated  by  a  pen  so  masterly  as  those 
of  Sir  William  Blackstone.  There  is  a  special  reason  for  exhibiting  a  faithful  picture  of 
legislation  during  this  interval : — ^that  it  follows  and  Is  largely  due  to  the  energy  and 
activity  infused  into  the  legislature  by  the  acts  passed  in  the  year  1832  for  amending  the 
representation  of  the  people.  As  in  all  great  changes,  the  one  in  question  was  inaugu- 
rated with  sanguine  predictions  of  good  and  confident  forebodin|;s  of  evil.  It  is  for  the 
impartial  chronicler  of  our  laws  and  institutions  to  afford  an  opportunity  for  judginc 
how  far  events  have  justified  the  hopes  and  fears  of  those  respectively  favouring  and 
deprecating  so  great  and  sudden  a  strengthening  of  the  democratic  element  in  our  con- 
stitution. The  change  in  question  has  alreadv  gone  far  towards  v^rifyinff  the  prediction 
of  one  of  its  responsible  promoters  (Hansard,  vol.  ii.  col.  1318,  1319,  (3d  ser.J  Viscount 
Palmerston)  that  it  must  **  influence  the  character  of  the  government  and  the  legislature 
in  all  future  times,  and  impress  its  influence  on  the  whole  frame  of  society/'  A  con- 
sideration of  what  has  been  done  and  attempted  since  the  year  1832  sufiQces  to  remind 
us  that  activity  and  energy  in  the  legislature  must  be  associated  with  prudence,  mode- 
ration, and  forethought  in  order  to  secure  the  enduring  results  of  bold  and  beneficial 
legislation. 

Glancing  for  a  moment  abroad,  we  behold  acts  continually  passed  by  our  legislature 
for  the  purpose  of  carrying  into  effect  conventions  with  forbiqn  states  for  suppressing 
the  slave-trade,  and  with  France  and  the  United  States  of  America,  for  apprehending, 
in  any  of  the  three  countries  respectively,  persons  charged  with  murder,  attempts  to 
murder,  robbery,  piracy,  forgery,  or  fraudulent  bankruptcy.  Other  acts  are  for  couse* 
crating  British  subjects  or  foreigners  to  be  bishops  in  foreign  countries,  securing  to  some 
extent  the  benefit  of  international  copyright,  facilitating  the  marriajie  of  British  subjects 
in  foreign  countries,  and  the  natur^ization  of  foreigners  here.  Her  mc^esty  has  also 
been  empowered  to  establish  and  maintain  diplomatic  relation  and  to  hold  diplomatic 
intercourse  with  the  Pope,  but  not  through  the  intervention  of  a  person  in  holy  orders 
in  the  Church  of  Bome,  or  a  Jesuit  or  member  of  any  Romish  order  or  society  bound  b^ 
monastic  or  religious  vows ;  and  it  is  also  expressly  provided  that  nothing  in  that  act  le 
in  any  way  to  repecd,  weaken,  or  affect  the  royal  supremacy,  civil  and  ecclesiastical.  Our 
commercial  relations  with  foreign  countries  have  undergone  a  total  change  by  the  great 
relaxation  of  our  system  of  prohibitory  and  protective  duties,  especially  in  respect  of  the 
importation  of  animal  and  vegetable  produce  from  foreign  countries ;  the  abtuidonment 
of  our  navigation-laws,  so  long  deemed  the  bulwark  of  our  national  greatness,  and  the 
admission  of  foreign  shipping  to  the  privileges  of  our  own,  even  to  the  coasting-trade ; 
while  an  attempt  has  been  made  to  secure  corresponding  advantages  from  foreign  states, 
by  arming  her  migesty  with  retaliatory  powers,  to  be  exercised  when  it  may  be  deemed 
expedient. 

Our  COLONIAL  relations  are  the  subject  of  constant  solicitude  to  the  mother-country, 
with  a  view  of  conferring  on  our  colonies  the  rights  and  privileges  of  self-government^ 
the  representative  system,  and  free  institutions,  under  such  conditions  as  may  be  thought 
likely  to  preserve  and  perpetuate,  on  terms  consistent  with  the  dignity  and  advantage 
of  both,  the  connection  between  the  two.  For  this  purpose  the  imperial  legislature  is 
often  occupied  in  framing  and  remodelling  the  constitution  of  her  colonies  in  accord- 
ance with  novel  exigencies,  as  in  Australia.  Yielding  to  the  urgent  and  reasonable 
objections  of  some  of  the  more  distant  to  being  continued  penal  settlements,  we  nave 
greatl^r  diminished  the  number  of  offenders  liable  to  transportation,  substituting  princi- 
pally, in  such  cases,  penal  servitude  at  home  or  elsewhere.  ImpcMrting  counteifeit  coin 
into  the  colonies  has  been  made  heavily  punishable.  Persons  charged  with  treason  or 
felony,  in  either  the  mother-country  or  the  colonies,  and  escaping  from  one  to  the  other, 
may  now  be  apprehended  in  either,  and  secured  for  transmission  to  the  scene  of  the  of- 
fence, there  to  be  dealt  with  according  to  law.  Unsworn  evidence  has  been  made  admis- 
sible in  divers  colonial  courts  from  necessity,  in  the  ease  of  neighbouring  barbarous  and 
uncivilized  people,  ignorant  of  the  existence  of  God  or  a  future  state.  A  great  multitude 
of  acts  have  been  passed  for  regulating  the  commercial  intercourse  between  ourselves 
and  our  colonies ;  local  courts  of  appeal  have  been  established  in  some  of  the  West  India 
colonies,  and  facilities  afforded  for  sale,  in  others  of  them,  of  encumbered  estates.  But» 
above  all,  the  legislature  has  evinced  a  benign  anxiety  to  extend  the  blessings  of  the 
United  Church  of  England  and  Ireland  to  our  colonies  whenever  an  opportunity  is 
afforded.  There  are  now  established  twenty-nine  bishoprics  in  our  colonies ;  and  pro- 
vision is  made  for  strengthening  and  consolidating  ecclesiastical  arrangements  through- 
out our  widespread  dominions.    The  government  of  our  stupendous  Indian  possessioiis 
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has  lately  been  placed  upon  a  new  footing,  and  the  legislature  is  continually  striving  to 
promote  education,  secular  and  religious,  and  reform  the  laws  and  improve  the  adminis- 
tration of  justice  there. 

Returning  to  the  United  Kingdom,  we  shall  find  changes  of  great  importance  effected 
in  every  department  of  our  domestic  econokt.  The  links  which  bind  the  three  king- 
doms together  are  constantly  strengthened  and  multiplied  by  acts  having  for  their 
ol^ect  to  assimilate  as  far  as  practicable  the  laws  in  force  in  each.  The  great  measure 
for  facilitating  the  sale  of  encumbered  estates  in  Ireland  is  one  of  the  boldest  legislative 
interferences  with  rights  of  private  property  ever  attempted  in  this  country,  by  which 
the  land  of  Ireland  has  been  rendered  again  freely  alienable  and  a  .great  portion  of  it 
has  changed  owners. 

Foremost  among  actfi  of  high  interest  and  importance  are  those,  at  the  commencement 
of  the  present  reign,  for  the  support  of  her  majesty's  household  and  of  the  honour  and 
dignity  of  her  crown,  by  which,  following  the  example  of  her  immediate  predecessors, 
she  caused  her  hereditary  revenues  to  be  unreservedly  carried  to  and  made  part  of  the 
consolidated  fund.  And  in  the  fifth  year  of  her  reign  her  majesty  graciously  signified 
to  parliament  her  wish  to  submit  her  royal  income  to  the  burden  of  the  income-tax 
imposed  on  her  subjects.  Other  acts  effected  the  naturalization  of,  and  made  provision 
for,  her  royal  consort,  and  for  his  fiUins  the  oflBce  of  regent  should  the  necessity  arise. 
It  also  became  necessary  to  provide  for  the  Airther  security  and  protection  of  her 
migesty's  person,  in  consequence  of  some  outrages  perpetrated  by  half-crazed  candidates 
for  notoriety;  and  for  the  better  security  of  the  crown  and  government  of  the  United 
Kingdom,  because  of  certain  public  disturbances  of  a  malignant  character,  to  be  never- 
theless punishable,  not  as  treason,  but  felonies,  with  transportation  or  imprisonment. 

Great  Improvements  have  been  made  in  the  laws  relating  to  the"  constitution  of  par- 
LiANBNT,  the  time  and  mode  of  assembling  it.  A  third  principal  and  a  third  under- 
secretary of  state  are  now  empowered  to  sit  and  vote  in  the  house  of  commons,  bur  not 
more  than  three  of  the  former  and  three  of  the  latter  at  the  same  time.  Stat.  18  A  19 
Vict.  c.  10,  March  16, 1855.  An  entirely  new  code  of  laws  has  been  enacted  for  con- 
ducting elections  and  putting  down  bribery,  corruption,  and  undue  influence.  Other 
acts  allow  members  to  qualify  in  respect  of  either  real  or  personal  property,  or  both ; 
repeal  certain  severe  penalties  and  disabilities ;  appoint  the  court  of  common  pleas, — ^the 
tribunal  for  finally  detertninin^  questions  of  disputed  election-law;  fi;reatly  improve  the 
constitution  of  election-committees;  and  reduce  restrictions  on  the  exercise  of  the 
franchise.  Acts  of  parliament  have  been  simplified  and  shorn  of  much  verbiage ;  parlia- 
mentary proceedings  are  diffused  widely  throughout  the  empire  at  a  very  small  cost; 
and  certain  immunities  granted  to  parliament,  by  way  of  privilege,  in  respect  of  such  as 
may  happen  to  involve  matters  challengeable  in  respect  of  its  libellous  charactei 

Our  NAVAL  AND  MILITARY  laws  bavo  been  improved  in  various  ways, — particularly  by 
limiting  the  period  of  enlistment  and  service,  and  making  liberal  and  salutary  pr  )visiona 
in  respect  of  bounty  and  extra  pay,  in  order  to  increase  the  inducements  for  entering 
the  public  service.  The  militia-laws  have  been  revised,  consolidated,  and  placed,  in 
some  respects,  on  a  new  footing. 

The  interests  of  reliqion  and  religious  liberty  have  received  a  large  share  of  the 
anxious  solicitude  of  the  legislature.  It  has  made  poweritil  and  unwearied  efforts  to 
diffuse  religious  knowledge:  to  develop  the  vast  capabilities  of  the  United  Church  of 
England  and  Ireland ;  building  ohurches  and  chapels  in  spiritually-destitute  districts ; 
altering  ecclesiastical  districts;  remodelling  dioceses;  uniting  and  severing  benefices; 
redistributing  revenues,  episcopal  and  capitular;  establishing  stipendiary  curacies;  abo- 
lishing commendams ;  vesting  the  patronage  of  deaneries  in  the  crown ;  creating  a  new 
tribunal  fur  enforcing  church-discipline  among  the  clergy;  prohibiting  the  desecration 
of  churches  by  holding  in  them  vestry-meetings  or  for  any  other  than  religious  purposes, 
and  the  reading  of  public  secular  proclamations  or  notices  during  divine  service ;  for 
which  are  substituted  printed  or  written  copies  attached  to  the  outer  door.  The  sanctity 
of  the  Sabbath  has  been  promoted  by  pronibiting  the  opening  of  houses  and  -places  of 
public  resort  and  public  houses  on  Sunday,  except  within  certain  hours,  throughout 
England  and  Wales,  and  in  Scotland  during  the  whole  of  Sunday,  except  for  the  accom- 
modation of  lodgers  and  travellers.  In  consequence  of  the  Pope's  affecting,  in  the  year 
1850,  to  parcel  out  this  kingdom  into  provinces  and  dioceses  and  appoint  archbishops 
and  bishops,  which  occasioned  an  extraordinary  ferment,  the  assumption,  unauthorized 
by  law,  of  the  name  of  archbishop,  bishop,  or  dean,  of  any  place  in  the  United  Kingdom, 
is  prohibited ;  briefs,  rescripts,  and  letters-apostolical,  from  the  See  of  Rome,  are  declared 
void ;  and  those  publishing  and  assuming  to  act  under  them  for  the  purpose  of  consti- 
tuting such  offices,  provinces,  eees,  or  dioceses,  are  liable  to  penalties.  A  great  number 
of  stotutes  inflicting  disabilities,  penalties,  and  forfeitures  on  Roman  Catholics,  Jeivs, 
and  Dissenters,  but  which  had  long  ceased  to  be  enforced,  have  been  repealed,  and 
many  enactments  passed  facilitating  the  exercise  of  their  religious  rishts  and  stringently 
guarding  against  any  invasion  of  them.    Dissenters,  and,  indeed,  aU  persons  professing 
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to  entertain  conscientious  objections,  of  a  reliffious  nature,  to  taking  oaths,  may  now,  in 
lieu  of  them,  make  solemn  aflftrmations  or  aeclarations  in  courts  of  justice  and  ^se* 
where. 

Indefatigable  efforts  have  been  made  by  the  legislature  to  promote  the  cause  of  bdu- 
CATioN,  especially  among  the  humbler  classes  of  society,  by  establishing  and  affording 
support  to  parish  and  other  schools,  partly  charitable  and  partly  selfnsupporting.  Large 
annual  grants  are  made  by  parliament,  to  be  applied  at  the  discretion  of  her  mc^esty  m 
council,  for  the  purpose  of  education,  without  preference  to  any  particular  religious 
denomination.  The  subject  of  popular  education  under  state  auspices,  howerer,  is  one 
so  difficu3t,  with  reference  to  its  secular,  religious,  and  compulsory  character,  as  thus  far 
to  hare  baffled  the  praiseworthy  efforts  of  all  parties  in  the  legislature  to  solve  that  diffi- 
culty. New  colleges  have  been  established  in  Ireland ;  and  the  XTniversities  of  Oxford 
and  Cambridge  have  been  subjected  to  great  changes  of  their  constitution  and  power, 
with  a  view  to  promotion  of  good  government,  extension,  abrogation  of  oaths,  and  main- 
taining and  improving  discipline  and  studies.  Other  colleges — some  of  them  formed 
into  an  university — ^have  been  established  in  the  metropolis  and  elsewhere,  the  members 
of  which  are  entitled  to  the  substantial  rights  and  privileges,  especially  widi  reference  to 
entering  the  learned  professions,  of  legitimate  academical  education.  A  permanent 
board,  whose  powers  are  now  being  increased  by  parliament,  has  been  established  for  the 
better  administration  of  charitablx  trusts  and  the  better  application  of  charitable  funds 
in  England ;  than  which  few  measures  in  recent  years  are  likely  to  be  attended  with  such 
great  and  permanent  advantages  in  averting  the  evil  consequences  of  supineness,  negli- 
gence, and  malversation. 

In  order  to  promote  the  rational  entxrtainmbnt  and  instruction  of  the  fxoplx,  town- 
councils  have  been  empowered  to  establish  public  libraries  and  museums ;  and  an  act 
has  been  passed  to  afford  greater  facilities  for  establishing  institutions  to  promote  lite* 
rature,  science,  and  the  fine  arts,  or  the  diffusion  of  useful  knowledge,  and  making 
effectual  provision  for  improving  the  legal  condition  of  such  institutions.  To  encourage 
habits  of  prudsnci,  forethought,  and  economt,  various  acts  perfect  and  promote  loan, 
benefit,  building,  friendly,  industrial,  and  provident  societies,  but  with  precautions 
against  abuse.  While  thus  caring,  however,  for  the  religious,  moral,  and  intellectual 
welfare  and  advancement  of  the  people,  the  legislature  has  been  equally  anxious  con- 
cerning their  material  interests,  by  promoting  the  health,  cleanliness,  and  comfort  of 
all,  but  especially  the  humbler  classes ;  and  in  doing  this  they  may  be  thought  to  have 
pressed  the  maxim,  ne  tUere  tuo  ut  aUenam  non  ladasy  U>  an  extent  which  might  have  sur- 
prised our  ancestors.  Measures  of  extreme  stringency  have  been  taken,  and  are  now  in 
full  force,  for  suppressing  nuisances  in  respect  of  sewers,  drains,  privies,  slaughter- 
houses, offensive  trades,  callings,  and  manufactures,  stench  and  smoke ;  for  preventing 
the  spread  of  contagious  or  infectious  diseases,  either  existing  in  this  country  or  likelv 
to  be  imported  from  abroad ;  for  compelling  vaccination  as  a  protection  against  small- 
pox ;  for  preventing  the  spread  of  contagious  or  infectious  diseases  among  sheep,  cattle, 
and  other  animaU.  A  central  and  loou  boards  of  health  are  now  establishea,  and  in 
vigorous  action,  for  the  purpose  of  improving  the  sanitary  condition  of  the  country. 
Burials  in  churches  and  chapels,  or  in  burisd-grounds  in  populous  places,  are  prohibited. 

Various  acts  encourage  the  establishment  of  public  baths,  wash-houses,  and  open 
bathing-places ;  of  well-ordered  lodging-houses,  for  the  labouring  classee,  as  desirable  for 
the  health,  comfort,  and  welfare  of  the  inhabitants  of  towns  and  populous  districts ;  for 
the  well-ordering  of  common  lodging-houses  as  tending  greatly  to  the  health,  comfort, 
and  welfare  of  many  of  her  mii^esty's  poorer  subjects, — requiring  such  lodging-houses  to 
be  registered,  inspected,  and  cleansed,  and  notice  given  to  the  authorities  of  any  person 
in  them  ill  of  fever  or  any  contagious  or  infectious  disease. 

Our  POOR-LAWS  have  been  remodelled,  and  their  administration,  in  a  humane  and  just 
spirit,  placed  on  a  very  satisfactory  footing,  under  the  constant  superintendence  of  a  high 
and  responsible  central  authority ;  prison-discipline  has  been  similarly  dealt  with,  and 
Bub^jected  to  systematic  and  vigilant  inspection,  with  a  view  to  securing  its  efficiency  not 
only  as  a  punishment,  but,  as  &r  as  may  be,  a  preventive,  of  crime ;  and  also  protecting 
prisoners  from  oppression,  neglect,  or  improper  treatment  of  any  kind ;  while,  infinitely 
beyond  and  above  all,  the  legislature  has  bestirred  itself  to  lay  the  axe  at  the  root  of  the 
upas- tree  of  crime  ;  endeavouring  to  secure  the  reformation  of  offenders,  especially  of 
the  young,  and  destroying  ignorance  and  intemperance,  the  twin  roots  of  that  accursed 
tree. 

It  has  been  sought  with  sedulous  anxiety  to  devise  means  for  protbgttno  women  from 
fraudulent  practices  against  their  chastity,  wickedly  practised  by  infamous  persons; 
WOMEN  AMD  CHILDREN  both  from  injuries  and  ill  treatment,  to  which  they  are  peculiarly 
exposed;  froxi  aggravated  assaults;  from  neglect  and  cruelty  on  the  part  of  their  em 
ployers ;  from  exposure  to  serious  or  fatal  injury  in  dangerous  employments ;  from  being 
employed  at  iJl  in  mines  or  collieries ;  from  being  set  to  work  at  too  tender  an  age  or 
kept  at  work  too  long  in  mills,  factories,  and  print-works ;  for  sending  children  employed 
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in  the  latter  to  school ;  for  preventing  frauds  on  worlq-people  in  respect  of  the  payment 
of  their  hard-earned  wages ;  and  for  subjecting  such  scenes  of  employment  to  periodical 
and  searching  inspection. 

And  as  relates  to  the  unfortunate  class  of  persons  denominated  idiots,  lunatics,  or 
INSANE,  many  considerate  and  salutary  enactments  have  been  made  for  the  care  and 
custody  and  protection  of  their  persons  and  property ;  for  the  care  of  pauper  lunatics, 
the  maintenance  and  custody  of  insane  criminals,  the  conveyance  to  a  lunatic-asylum 
of  lunatics  meditating  crime,  the  removal  from  India  to  the  United  Kingdom  of  insane 
persons  of  European  birth  charged  with  offences  but  acquitted  on  the  ground  of  insanity; 
and  for  the  periodical  visitation,  by  the  commissioners  in  lunacy,  of  county  lunatio- 
vylums,  and  gaols  and  workhouses  where  any  lunatics  may  be  confined. 

But  while  thus  humanely  providing  for  the  safety  and  welfare  of  our  own  species,  the 
legislature  has  not  been  unmindful  of  the  animal  crbation.  Cruelty  to  them  has  been 
Tiaited  with  new  and  severe  punishment,  likely,  it  is  hoped,  to  check  brutal  natures 
insensible  to  other  influences ;  barbarous  sports,  such  as  bull,  bear,  and  badger  baiting, 
dog-^fighting,  and  cock-fighting,  have  been  prohibited ;  a  sufficient  quantity  of  fit  and 
wholesome  food  and  water  must  be  supplied  to  cattle  impounded ;  and  the  use  of  dogs 
for  purposes  of  draught  is  forbidden. 

^  Our  railroads,  the  gigantic  growth  of  the  last  quarter  of  a  oentuiy,  and  fiist  monopo- 
lising the  means  of  national  transit,  with  the  benefits  attached  to  it,  have  been  placed 
to  a  certain  extent  under  proper  control,  for  the  protection  of  the  public  and  the  due  dis- 
charge of  the  public  service ;  and  a  comprehensive  enactment  has  been  passed,  defining 
their  duties  and  constituting  the  court  of  Common  Pleas  a  final  tribunal  for  enforcing 
iho  law  thus  newly  defined. 

The  interests  of  aoriculture  have  not  been  lost  sight  of;  and  foremost  in  changes 
vitally  afiecting  it  must  be  regarded  the  repeal  of  the  corn-laws  and  allowing  the 
importation  of  foreign  cattle, — ^in  bold  reliance  on  the  skill  and  energy  of  our  own 
ikrmers,  and  on  our  means  of  acquiring  from  abroad,  at  all  times  and  under  all  circum- 
stances, an  adequate  amount  of  food,  should  the  domestic  supply  prove  deficient.  This 
ia  one  of  those  changes  which  signalize  the  age  in  which  they  are  effected,  and  produoe 
rusults  of  incalculable  extent  and  importance.  Excellent  measures  have  been  passed 
for  the  benefit  of  agriculture ;  for  facilitating  the  improvement  of  land,  by  drainage,  on 
equitable  terms,  by  those  enjoying  only  limited  interests  or  under  disabilities,  such 
liersons  first  obtaining  permission  of  the  court  of  chancery  and  the  consent  of  the 
occupier,  when  the  expense  of  so  permanent  a  benefit  to  the  estate  may  be  charged  on 
the  inheritance.  Other  measures  of  great  importance  relate  to  the  enclosure  and 
improvement  of  waste  lands;  the  enfranchisement,  voluntary  or  compulsory,  subject  to 
oertain  limitations,  of  copyholds,  and  completing  the  working  of  the  acts  for  the  com 
mutation  of  tithes ;  allowing  hares,  so  injurious  to  lands,  to  be  killed  by  the  occupier  of 
enclosed  lands,  or  the  owner  having  the  right  to  do  so,  or  any  one  authorized  by  him 
and  without  paying  game-duties  or  taking  out  a  certificate.  The  law  of  landlora  and 
tenant  has  been  improved,  by  allowing  tenants  holding  under  uncertain  interests,  on  the 
<letermination  of  their  holding,  instead  of  the  ancient  claim  to  emblements,  to  continue 
cm  the  land  till  the  close  of  the  current  vear  of  the  tenancy;  authorizing  the  removal  of 
buildings  and  fixtures  set  up  for  agricultural  purposes ;  empowering  a  landlord  to  pay 
the  tithe-rent  charge  left  in  arrear  by  his  tenant  and  recover  against  him  as  for  a  simple 
contract-debt ;  and  to  distrain,  for  rent,  growing  crops  still  on  the  land,  though  in  oc*- 
fodia  legisy  as  already  seized  and  sold  under  an  execution  against  the  tenant.  The  transfer 
of  land  has  been  in  some  degree  simplified,  real  property  subjected  fully  to  the  debts  of 
the  owner,  the  transfer  of  land  vested  in  trustees  and  mortgagees  facilitated,  and  the 
laws  of  real  property  amended  in  important  particulars'. 

The  laws  relating  to  our  commercial  interests  have  undergone  recent  and  fundamental 
changes,  with  the  view  of  removing  impediments  to  the  i^ee  exercise  of  mercantile  dis- 
cretion and  enterprise.  A  multitude  of  acts  in  restraint  of  trade,  and  conferring  local 
and  exclusive  privileges,  and  all  those  relating  to  the  offences,  long  exclaimed  againat 
by  political  eeonomisto,  of  forestalling,  en^ossmg,  and  regrating,  have  been  abolished. 
The  usury-laws,  after  steps  taken  in  that  direction  for  several  years,  have  at  length  been 
totally  abrogated ;  and  annuities  are  no  longer  subject  to  enrolment.  The  navigation- 
laws,  as  we  have  seen,  are  also  entirely  repealed,  and  British  shipping  has  now  to  com- 
pete, even  in  our  own  coasting-trade,  with  the  shipping  of  all  the  world ;  with  some 
provisions  for  endeavouring  to  coerce  into  following  our  example  foreign  countries  indis* 
posed  to  reciprocate  our  bold  and  liberal  concessions.  All  acts  regulating  our  MERCANTiui 
marine,  from  the  eishth  year  of  queen  Elizabeth  to  the  eighteenth  of  queen  Victoria, 
have  been  repealed  by  a  single  statute  in  the  latter  year,  ana  in  their  steAd  is  enacted  ft 
new  and  comprehensive  code,  incorporating  many  improvements  and  vesting  in  the 
board  of  trade  the  general  superintendence  of  the  mercantile  marine.  Corporations  and 
other  public  bodies,  moreover,  are  empowered  to  grant  sites  for  sailors'  homes,  calculaced. 

•41 


^feAP.88.]  OP  THE  LAWS  OP  ENGLAND.  443 

while  proTiding  for  their  comfort,  to  elevate  their  character ;  and  a  complece  syBtem  if 
established  for  watching  oyer  the  wel&re  of  sea-passengers  and  emigrants. 

Improyements  have  been  effected  in  the  irAREHOtrsiNO  system,  by  which  the  importer 
of  merchandise  is  relieved  from  paying  duty  till  he  has  sold  them  to  a  home  or  foreign 

Surchaser ;  the  rights,  powers,  and  liabilities,  civil  and  criminal,  of  factors  have  been 
efined,  and  those  of  indorsees  of  bills  of  lading  extended ;  while  summary  remedies 
have  been  afibrded  in  the  case  of  bills  of  exchange  and  promissory-notes.  The  complex 
and  critical  relations  between  debtor  and  creditor  have  been  several  times  adjusted  and 
readjusted,  by  revising  and  remodelling  the  administration  of  bankruptcv  and  insol- 
VEKcr  law ;  and  proyisions  are  made  against  secret  bills  of  sale.  While  the  arrest  of  a 
debtor  on  mesne  process  has  been  abolished,  except  under  special  circumstances  and 
under  the  authority  of  a  judge,  new  remedies  are  given  against  absconding  debtors ;  and 
debts  due  to  a  defendant  can  now  be  attached  or  taken  in  execution  by  a  successful 
plaintiff. 

Our  banking  system,  including  the  Bank  of  England  and  all  public  and  private  banks, 
has  been  placed  on  a  new  footing,  with  a  view  to  securing  the  circulation  and  preventing 
fluctuations  ruinous  to  the  country.  Joint-stock  cokpanies  have  formed  subjects  of 
incessant  legislation,  affecting  equally  their  formation,  practical  working,  compulsory 
dissolution,  and  winding  up,  and  the  rights  and  liabilities  of  shareholders  among  them- 
selves and  between  themselves  and  the  public.  The  custovs  laws  have  been  consoli- 
dated and  remodelled,  in  conformity  with  fundamental  changes  in  our  commercial 
policy.  In  short,  a  revolution  has  been  effected  in  the  fiscal  system  of  the  country, 
with  a  view  to  insure  simplicity,  certainty,  and  safety,  and  the  unfettered  freedom  of 
self-reliant  enterprise.  Taxes  have  been  imposed  on  inoove  and  property,  as  the  basis 
of  the  great  changes  referred  to,  but  have  ever  since  been  continued,  and  were  heavily 
but  temporarily  augmented  on  account  of  the  late  war ;  while  a  tax  has  also  been  imposed 
on  the  SUCCESSION  to  propbrtt.  The  stamp  duties  have  been  revised  and  placed  upon  a 
new  footing,  and  those  on  newspapers  entirely  repealed.  Our  postal  system  has  been 
remodellea,  and  postage,  both  domestic,  colonial,  and  foreign,  reduced  to  low  and  uni- 
form rates.  The  law  of  patents  and  copyrights  has  been  improved  and  extended,  and 
valuable  rights  and  privileges  conferred  in  respect  of  literature,  engravings,  designs  for 
ornamenting  manufactures,  machines,  and  useful  inventions,  and  certain  colonial  and 
international  rights  established  in  respect  of  books,  translations  of  them,  prints,  articles 
of  sculpture,  and  other  works  of  art. 

Acts  have  been  passed  for  the  important  object  of  obtaining  a  complete  geological 
SURVEY  of  the  United  Kingdom,  under  the  direction  of  government ;  an  admirable  system 
of  registration  of  BIRTHS,  DEATHS,  and  MARRIAGES  has  been  established,  under  the  control 
of  a  registrar-general,  whose  periodical  reports  afford  information  to  the  country  of  an 
authentic,  important,  and  most  interesting  statistical  character;  and  a  census  of  the 
population  was  recently  taken,  on  a  far  more  extensive  and  systematic  plan  than  had 
ever  before  been  attempted  in  this  country. 

Some  of  the  more  important  alterations  in  the  substance  of  the  law  are  to  be  found  in 
the  act  for  enabling  the  personal  representatives  of  one  whose  life  has  been  sacrificed  by 
the  wrongAil  act,  neglect,  or  default  of  another,  though  under  circumstances  amounting 
in  law  to  felony,  to  recover  damages  for  the  benefit  of  his  family.  Another  is,  that 
effected  in  the  law  of  libel,  especially  in  newspapers  and  periodicals,  by  lord  Campbell's 
act,  having  for  its  object  the  better  protection  of  private  character,  for  the  more 
effectually  securing  the  liberty  of  the  press,  and  better  preventing  abuses  in  exercising 
it.  These  objects  are  attained  by  means  of  this  valuable  act,  which  is  calculated  to 
restrain  censorious  and  malignant  pens  from  publishing  libellous  matter,  which,  though 
true,  it  may  not  be  held  to  have  been  for  the  public  benefit  to  publish,  but  lacerating 
private  feeling  and  blighting  character  only  for  the  gratification  of  spite  and  malignity. 
Full  effect  is  given  to  a  prompt  and  proper  apology,  or  even  offer  of  one,  in  the  case  of 
haste,  passion,  or  inadvertence ;  and  a  sum  of  money  may  be  paid  into  court  in  com- 
pensation for  any  injury  acknowledged  to  have  been  committed.  A  third  alteration  is 
also  of  importance,  as  abrogating  a  great  rule  of  law,  that  freight  is  the  mother  of  wages. 
The  right  to  his  wages  of  a  seaman  who  does  his  duty  is  now  properly  placed  on  the  same 
footing  as  that  in  respect  of  other  service,  and  must  be  paid  though  the  ship  have  earned 
no  freight,  unless  it  can  be  proved  against  him  that,  in  case  of  wreck  or  loss  of  the  ship, 
he  did  not  exert  himself  to  the  utmost  to  save  the  ship,  careo,  and  stores. 

Deodands,  again,  have  been  abolished,  as  unreasonable  and  inconvenient;  contracts  by 
way  of  WAGERING  or  gaming  are  declared  null  and  void,  and  irrecoverable  in  courts  of 
either  law  or  equity ;  and  very  stringent  enactments  are  made  against  gaming  and  betting 
houses. 

Though  the  contemplation  of  so  vast  a  series  of  legislative  changes  within  so  short  a 
period  may  almost  overwhelm  the  student,  he  has  yet  to  be  introduced  to  others  of  po»* 
nbly  greater  moment  than  any  that  have  gone  before:  the  noble  and  inef>timable 
improvements  effected  in  the  administration  of  justice.    Some  improvoments  have 
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been  effected  u,  our  ecclesiastical  courts,  which,  moreover,  it  has  long  been  soueht,  bat 
hitherto  in  vain,  to  place  altogether  on  a  satisfactory  footing.  The  difficalties  of 
doing  so  have  hitherto  proved  almost  insuperable;  but  the  legislature  is  at  this 
moment  engaged  upon  the  arduous  undertaking.  The  court  of  aohiraltt  hai 
been  reconstructed,  mveeted  with  new  powers,  and  now  exercises  with  satis&ctioii 
to  the  country  an  important  jurisdiction ;  and  improvements  have  been  made  in  the 
JUDICIAL  COMMITTEE  OF  THE  PRivT  COUNCIL.  It  is,  howevcr,  in  the  administration  of  civil 
and  CRIMINAL  JUSTICE,  alike  in  superior  and  inferior  courts, — ^in  those  of  law  and  equity, 
—  that  the  amending  hand  has  left  the  deepest  traces  of  its  giant  grasp.  To  recapitulate 
with  only  reasonable  fulness  the  improvements  here  effected  would  oe  to  travel  over  a 
large  space  of  the  foregoing  work :  nothing  more,  therefore,  will  be  attempted  than  a 
sketch  of  some  of  their  leading  features.  The  grand  attained  olg'ect  has  been,  by  strip- 
ping a  question  of  needless  technicalities  and  fictions,  to  leave  exposed  to  the  judicial 
eye  the  substantial  merits,  and  that  at  as  early  a  period  in  litigation  as  is  consistent  with 
deliberately  ascertaining  the  nature  of  the  question ;  to  diminish  the  expense  of  adminis- 
tering justice,  facilitate  the  review  of  questioned  decisions,  and  obtain  the  substantial 
results  of  a^udioature  promptly  and  effectively. 

First,  as  to  the  superior  courts  of  common  law.  The  three  great  engines  by  whiob 
they  conduct  their  operations — ^pleading,  practice,  and  evidence— have  been,  so  to 
speak,  taken  to  pieces,  thoroughly  repaired,  and  set  together  again,  with  new  capa 
bilities  and  modes  of  action.  Flbadings  are  shrunk  into  a  span ;  verbiage  has,  in  its 
turn,  given  way  to  the  simplicity  and  terseness  which  it  had  originally  supplanted ;  the 
record  speaks  the  language  of  plain  good  sense ;  a  slip  and  stumble  of  either  party  is 
quickly  recovered ;  amenaments  may  be  made  when  and  at  every  stage  they  appear 
necessary,  on  just  and  reasonable  terms ;  facts  and  law  are  quickly  referred  to  their 
proper  categories;  and  the  appropriate  tribunals  invested  with  new  powers  to  dispose  of 
them.  The  practice  of  the  courts  is  now  at  all  times  under  the  command  of  the  judges, 
who  have  laid  down  an  entirely  new  code  of  rules,  and  have  power  from  time  to  time  to 
vary  them  as  occasion  may  require.  The  law  of  evidence  has  been  entirely  reoonstmcted ; 
lips  are  opened  which  ought  never  to  have  been  dosed,  and  which  can  at  once  place 
judges  and  juries  in  possession  of  facts  not  otherwise  accessible ;  new  and  great  fiacilities 
are  afforded  for  testing  the  credibility  of  witnesses  and  facilitating  and  simplifying  docu- 
mentary proof,  and,  at  the  same  time,  for  visiting  with  prompt  and  condign  punianmeni 
those  denling  a  court  of  justice  by  peijured  evidence.  Oaths  are  dispensea  with  when- 
ever a  witness  will  solemnly  pledge  his  word  that  he  entertains  conscientious  objections, 
on  religious  grounds,  to  taking  them ;  and  powers  are  given  for  enforcing  the  attendance 
of  witnesses  out  of  the  jurisdiction  of  a  particular  court,  if  they  be  within  the  United 
Kingdom. 

A  question  of  fact  may  be  referred  to  the  decision  of  either  judge  or  jurv,  as  shall 
appear  most  expedient ;  and  those  of  fact  or  law  are  now  easily  and  economically  review- 
able by  successive  courts  of  appellate  jurisdiction.  Several  pages,  however,  would  bo 
required  to  indicate  the  substantial  improvements  effected  in  the  administration  of  the 
common  law  in  the  superior  courts,  even  by  two  statutes,  entitled  the  common-law 
procedure  acts  of  1852  and  1854,  by  which,  among  other  great  changes,  eouitable  matter 
IS  rendered  available  by  either  party  in  a  common-law  court,  which  is  also  armed  with 
powers  hitherto  wielded  by  courts  of  equity  only,  by  way  of  compelling  specific  perfonm- 
ance, — ^by  ii^unction,  discovery,  and  interrogatory.  Inferior  civil  courts  of  record, 
existing  by  ancient  charter  or  act  of  parliament,  and  often  possessing  extensive  juris- 
diction, have  had  their  procedure  improved  and  regulated  by  that  of  the  superior  courts, 
as  far  as  applicable,  by  either  express  enactments,  or  the  incorporation,  by  an  order  of 
privy  council,  of  the  two  common-law  procedure  acts  of  1852  ana  1854,  or  by  powers  con* 
ferred  by  act  of  parliament  on  the  recorder  or  judge  to  regulate  practice  and  pleading, 
subject  to  the  approval  of  three  judges  of  the  superior  courts. 

Local  courts  have  been  established  throughout  England  and  Wales,  absorbing  a  large 
portion  of  the  jurisdiction  heretofore  exercised  by  the  superior  courts  only,  who  have 
been,  however,  compensated,  so  to  speak,  by  being  allowed  to  encroach,  as  we  have  seen, 
on  the  courts  of  equity. 

Into  courts  of  equity  have  been  introduced  also  changes  of  number  and  magnitude 
corresponding  with  those  effected  in  the  common-law  courts,  and  having  the  same 
object,— namely,  to  dispense  with  superfluous  technicality,  to  shorten  prolix  pleadings, 
and  simplify  procedure  in  every  way,  so  as  to  arrive  as  quickly  and  inexpensively  as 
possible  at  the  true  merits  of  a  question  and  have  it  as  promptly  acyudioated  upon.  Two 
new  courts  of  primary  and  one  of  appellate  jurisdiction  have  been  erected ;  the  judges 
are  armed  with  powers,  like  those  of  their  brethren  in  the  common-law  courts,  for  resu- 
lating  practice ;  despatching  business  at  chambers  as  well  as  in  court,  in  lieu  of  Uie 
masters  in  chanceir,  who  have  been  abolished ;  takinff  evidence  viva  voce;  deciding  le^ 

auestions,  rendered  necessary  for  the  determination  of  equitable  rights,  without  invoking 
be  assistance  of  a  court  of  law;  and  being  deprived  of  the  power  any  longer  of  sttidiog 
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for  the  opinioD  of  the  latter.  This,  however,  is  only  a  faint  outline  of  the  great 
ameliorations  which  have  recently  been  effected  iii  our  courts  of  equity,  of  which  they 
have  so  long  stood  in  need,  and  which  have  given  great  satisfaction  to  the  public. 

In  the  administration  of  our  criminal  law  may  be  seen  the  same  bold  hand  of  reform ; 
and  salutary  changes  have  been  effected,  in  a  spirit  at  once  cautious,  humane,  and 
enlightened,  before  which  technical  jargon  and  senseless  prolixity  have  melted  away, 
leaving  the  indictment  to  speak  lansuage  so  plain  as  to  be  intelligible  at  once  to  the 
prisoner  and  the  public,  instead  of  misleading,  harassing,  and  confusine  all  parties,  and 
tempting  chicanerv,  with  facilities  for  defeating  justice.  Simple  and  orief  as  criminal 
pleadings  are  now  become,  a  jud^e  is  armed  with  every  requisite  power  of  amendment, 
on  rational  principles,  and  consistently  with  full  justice  to  the  prisoner.  Both  jud^e 
and  jury  are  enabled,  better  than  ever  heretofore,  to  do  substantial  justice  without  dis- 
carding proper  and  necessary  forms.  While  the  latter  can,  without  prejudice  to  tho 
prisoner,  adapt  their  verdict  to  the  true  merits  of  the  case,  which  the  evidence  ha? 
shown  referable  to  a  different  class  of  offence  from  that  charged  in  the  indictmettt,  sci 
the  former  is  enabled  to  carry  that  specially-adapted  verdict  into  complete  effect,  and, 
without  unduly  enlarging  his  discretion,  apportion  punishments,  within  certain  limits,  to 
the  quality  of  the  crime  and  the  character  and  previous  conduct  of  the  prisoner.  A  new 
court  of  appeal  has  been  erected,  exactly  qualified  to  answer  every  object  in  the  adminis- 
tration of  criminal  justice,  by  keeping  it  consistent  with  the  letter  and  spirit  of  the  law, 
And  affording  prompt  redress  in  cases  of  miscarriage. 

Magistrates  have  been  recently  invested  with  sreatly-increased  powers  of  sovmary 
JURISDICTION,  over  adult  as  well  as  juvenile  criminab,  to  an  extent  not  perhaps  likely  to 
have  been  approved  of  by  Blackstone,  judging  from  his  recorded  sentiments,  thoueh 
accompanied  by  provisions  aimed  at  guarding  from  abuse  so  great  a  departure  from  the 
precious  institution  of  trial  by  jury. 

Punishments  have  been  often  and  anxiously  considered  by  the  legislature,  with  a  view 
to  mitigating  their  severity  without  at  the  same  time  affording  impunity  to  crime.  This 
has  been  done  by  men  inspired  by  enlightened  philanthropy,  aiming  patiently  at  the 
true  medium  between  justice  and  mercy,  and  actuated  by  the  spirit  breathing  in  the 
grand  and  solemn  language  of  one  of  our  ancient  statutes : — *'  The  state  of  every  kins, 
ruler,  and  governor  of  any  realm,  dominion,  or  commonalty  standeth  and  consisteth 
more  assured  b^  the  love  and  favour  of  the  subject  toward  their  sovereign  ruler  and 
governor  than  m  the  dread  and  fear  of  laws,  made  with  rigorous  pains  and  extreme 
punishment  for  not  obeying  of  their  sovereign  ruler  and  governor:  and  laws  also  made 
lor  the  preservation  of  the  common  weal,  without  extreme  punishment  or  great  penalty, 
are  more  often  for  the  most  part  obeyed  and  kept  than  laws  and  statutes  made  with 
great  and  extreme  punishments,  and,  in  special,  such  laws  and  statutes  so  made,  whereby 
not  only  the  ignorant  and  rude  unlearned  people,  but  also  learned  and  expert  people, 
minding  honestly,  are  often  and  many  times  trapped  and  snared — ^yea,  many  times — 
for  words  only,  without  either  fact  or  deed  done  or  perpetrated."    1  Mary,  stat.  1,  c.  1. 

Capital  punishments  have  accordingly  been  expressly  abolished  in  a  great  number  of 
heinous  cases,  such  as  forgery,  rape,  and  certain  crimes,  foul  and  revolting,  but  retained 
in  others  deemed  of  a  more  dangerous  public  tendency,  and  principally  of  a  murderous 
character  and  with  such  intent  committed,  as  in  cases  of  stabbing,  cutting,  wounding, 
poisoning,  doing  violent  icgury  dangerous  to  life.  Even  in  these  cases,  however,  the 
sentence  of  death  is  not  always  carried  into  effect ;  while  offences  of  kindred  enormity, 
as  by  the  use  of  explosive  substances,  corrosive  fluids,  chloroform,  laudanum,  or  other 
stupefying  materials,  for  felonious  purposes,  and  attempting  to  shoot,  drown,  or  suffo- 
cate, are  punishable  by  transportation  for  life  or  for  a  long  series  of  years,  or  period  of 
imprisonment. 

As  already  indicated,  however,  one  of  the  noblest  characteristics  of  tne  age  is^its 
endeavouring  to  prevent  the  commission  of  crime, — to  reform  and  restore  an  offender 
rather  than  harden  and  destroy  him.  And  let  us  close  this  surprising  summary  of  thd 
legislation  of  the  last  twenty  years  by  saying  that  the  feature  of  it  last  brought  under 
the  reader's  eye  would  have  lit  up  with  delight  that  of  a  Blackstone  and  a  CoU^ ;  the 
latter  of  whom,  after  writing  on  this  subiect  in  moving  terms,  thus  solemnly  closes  his 
Institute  of  Criminal  Law: — "The  consideration  of  this  prsvrnting  justice  were  worthy 
of  the  wisdom  of  a  parliament,  and,  in  the  mean  time,  expert  and  wise  men  to  make 
preparation  for  the  same,  as  the  text  saith,  ut  benedicat  eU  Dominus.  Blessed  shall  he  be 
that  layeth  the  first  stone  of  this  building :  more  blessed  that  proceeds  in  it :  most  of  all 
that  finisheth  it,  to  the  glory  of  God  and  the  honour  of  our  king  and'  nation."  Thr 
anxieties  of  the  late  war  did  not  prevent  the  nation  from  addressing  itbelf  to  this  holy 
enterprise;  and  the  return  of  peace  beholds  it  more  intent  upon  Siat  enterprise  than 
ever. — ^Warren. 

Iia  proposing  to  add  an  American  note  on  the  subject  of  the  progress  of  the  law  sinoe 
the  publication  t>f  the  Commentaries  of  Sir  William  Blackstone,  it  ought  to  be  premised 
tha^  it  ofennot,  of  course,  enter  into  the  details  of  the  legislation  of  thirty-two  different 
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States.  The  most  which  can  be  done  is  to  notice  briefly  some  tew  leading  instances  of 
important  alteration  or  amendment  which  occur  in  the  jurisprudence  of  the  United 
States.  In  all  these  States,  except  Louisiana,  the  common  law  is  the  foundation ;  and 
though  the  superstructure  has  been  various,  yet  there  are  points  of  general  agreement 
which  may  be  safely  assumed  as  indicative  of  the  character  and  extent  of  American 
progress. 

The  first,  and  by  far  the  most  important  in  its  bearing  upon  security  of  person  and 
projperty,  and  that  steady  social  and  political  progress  which  is  the  never-failing  accom- 
paniment of  such  security,  is  the  introduction  oi  written  constitutions  of  government 
not  only  describing  the  organization  of  the  various  departments  and  defining  thei^ 
siweral  limits,  but  declaring  in  the  most  authoritative  manner  those  individual  rights 
which  are  not  delegated  to  the  government  in  any  of  its  departments,  but  reserved  aa 
inviolate  forever.  !^entially  connected  with  the  principle  of  constitutional  law, — as  Uz 
Ugmi\^ — ^without  which  indeed  it  would  be  an  empty  name,  is  the  recognised  power  of  the 
judiciary  department  not  only  to  construe  the  constitution,  but  to  pronounce  an  act  of 
the  legislature,  contrary  to  their  construction,  to  be  absolutely  null  and  void,  and  to 
refuse  to  carry  it  into  effect.  Under  this  principle  especially  has  an  efficient  sanction 
been  added  to  those  important  restrictions  upon  legislative  power,  that  no  law  shall  bo 
passed  in  violation  of  private  contracts,  that  private  property  shall  not  be  taken  foi 
public  use  without  compensation,  and  that  no  man  shall  be  deprived  of  Ufe,  liberty,  oi 
property  without  due  process  of  law.  Nor  should  we  forget,  wnile  touching  upon  thiB 
subject,  to  notice  that  all  our  constitutions  contain  provisions  for  their  own  amendment 
Thus  peaceably,  without  those  conviUsions  and  revolutions  which  mark  the  history  of 
other  countri^,  the  most  important  changes  may  be  made  in  the  very  framework  of 
society.  Most  of  the  old  constitutions  originally  established  at  or  soon  after  the  Revo- 
lution have  undergone  revision  in  conventions  of  the  people  called  by  lawful  authority, 
whose  work  has  been  submitted  to  the  decision  of  the  people  at  the  polls.  How  sublime 
a  spectacle  is  it  to  behold  a  great  nation — and  each  of  our  Stal-es  may  be  well  so  termed 
in  its  extent  of  territories  and  its  prospective  if  not  present  population— engaged  peace- 
ably and  calmly  in  .considering,  and  determining  b^  the  light  of  reason  and  experience, 
those  deeply-interesting  and  exciting  questions  which  in  other  countries  and  in  ages  not 
far  remote  were  settled  on  the  batHe-field,  or  in  the  more  terrific  scenes  of  domestio 
revolution  1  Let  it  be  observekl,  also,  that  as  often  as  these  revisions  have  taken  place 
they  have  resulted  in  changes  tending  to  limit  still  more  the  power  of  ffovemment,  and 
of  course  to  guard  still  more  indivioual  rights.  While  suffrage  has  been  everywhere 
more  and  more  extended, — the  will  of  the  majority  brought  more  and  more  nearly  to 
act  upon  the  representatives  to  whom  its  expression  in  law  is  delegated, — yet  this  exten- 
sion has  been  accompanied  with  wise  restrictions  upon  legislative  power  in  the  creation 
of  public  debt,  the  erection  of  corporations,  and  the  investment  of  peculiar  privileges  in 
favoured  classes.  Orders  of  nobility  never,  in  fact,  existed  in  the  American  colonic 
These  favours  were  not  extended  to  the  colonists :  the  demand  at  home  was  equal  to 
the  supply.  It  was  for  this  reason,  fortunate  for  the  colonists,  that  they  were  not  iv^pre- 
sented  in  parliament.  They  would  not  then  have  been  spared  that  infliction.  Qad  an 
order  of  American  nobility,  however,  existed  at  the  Hevolution  in  any  of  t|ie  States,  who 
can  doubt  that  it  would  have  soon  yielded  up  all  its  claims  to  honour,  pre-eminence,  or 
privilege?  It  would  be  curious  to  trace  the  history  of  freehold  qualification  for  office  and 
the  elective  franchise.  Gradually,  indeed,  yet  surely,  one  trace  after  another  has  dis- 
appeared of  the  idea  that  a  man  must  have  an  interest  in  the  soil  to  give  him  such  an 
interest  in  good  government  as  to  render  him  a  safe  depositary  of  any  share  of  its  power. 
Provision  by  law  for  the  education  of  the  children  of  all  classes,  alike  rich  ana  poor, 
who  choose  to  avail  themselves  of  it,  is  another  feature  of  the  progress  which  has  been 
made  in  this  country.  The  fact  simply  is  recorded,  without  pausing  to  examine  its 
beting  upon  the  great  questions  of  morals  and  economy  with  which  it  is  connected. 
Church  establishments,  which  in  the  beginning  seemed  disposed  to  show  themselves, 
have  now  no  place  in  our  system.  One  of  the  cardinal  maxims  of  American  funda- 
mental law  is  that  religion,  to  be  pleasing  to  the  Being  whose  will  is  its  supreme  law, 
must  be  perfectly  voluntary, — ^uninfluenced  by  any  mere  worldly  consideration:  all  men 
have  an  inherent  and  indefeasible  right  to  unlimited  freedom  of  conscience  and  religious 
worship.  The  wisdom  of  free  systems  is  nowhere  more  strikingly  illustrated  than  by 
the  results  in  this  case.  It  is  found  that  the  great  bulk  of  the  clergy  are  better  paid, 
more  respected  and  more  worthy  of  respect,  ei^joyins  more  the  confidence  of  their  nocki 
and  better  entitled  to  it;  and,  what  is  more  remarkable,  the  amount  of  effort  and  contri- 
bution for  religious  objects  is  greatly  increased  where  they  are  the  free-will  offerings  of 
cheerful  givers.  When  we  pass  from  what  may  be  termed  public  to  the  domain  of  private 
law,  that  which  meets  us  at  the  first  glance  is  the  early  and  universal  abolition  of  primo- 
flenitures,^  and  the  equal  division  of  lands  as  well  as  personal  estate  among  all  the  chil- 
dren, or,  in  default  of  children,  of  the  next  of  kin.  Though  one  of  the  foremost,  it  is 
doubtless  one  of  the  most  important,  steps  in  the  progress  of  society.    In  Pennsylvania 
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and  some  other  of  the  States,  the  eldest  son  had  at  first  a  double  share.  But  perfect 
equality  was  soon  everywhere  the  rule.  While  the  right  of  discrimination  may  be  safely 
left  to  the  justice  and  aifection  of  the  parent,  the  policy  of  equal  distribution  established 
by  law  in  cases  of  intestacy  breaks  the  influence  of  £eimily  pride  and  arrays  the  moral 
force  of  the  whole  community  in  favour  of  natural  justice.  It  is  the  only  just  and  safe 
agrarian  law.  It  gives  an  impetus  to  public  as  well  as  private  enterprise  and  prosperity, 
by  the  constantly-recurring  oivision  of  property.  It  operates  gradually  and  quietly  by 
the  prevention  of  overgrown  estates  withdrawn  from  productive  uses,  which  the  course 
of  a  few  generations,  under  the  operation  of  the  rule  of  partible  descents,  never  fails  to 
reduce  to  a  common  level.  Now  and  then  some  proprietor,  anxious  to  perpetuate  his 
property  and  name  after  his  decease,  may  tie  up  his  estate  by  a  strict  settlement ;  but, 
by*the  wise  rule  of  law  against  perpetuities,  the  second  generation  will  have  power  to 
loose  its  bands  and  set  it  free  again.  Indeed,  in  many  of  the  States,  entails  have  been 
abolished,  and  everywhere  the  legislatures  are  easily  moved  to  unfetter  estates  which 
have  been  placed  in  trust,  whenever  they  can  constitutionally  exercise  that  power.  The 
interest  of  the  many  is  in  the  unrestrained  commerce  of  landed  as  well  as  movable 
property, — ^in  the  suqjection  of  both  alike  to  the  just  demands  of  creditors.  In  the 
earliest  period  of  our  colonial  jurisprudence,  lands  were  made  chattels  for  the  payment 
of  debts.  Instead  of  recognising  fancied  distinctions  between  different  classes  of  debts, 
the  estate  of  a  decedent  found  to  be  insolvent  is  generally  distributed  among  all  his 
^editors  pro  ratOy  with  the  exception  of  a  reasonable  and  humane  preference  given  to 
funeral-expenses,  medical  attendance,  and  servants'  wages.  With  this  class  of  legal 
reforms  is  connected  the  universal  establishment  of  puluio  registries  for  deeds,  mort- 
gages, iudgments,  &c. ;  and  thus  the  purchaser  or  mortgagee  is  liable  to  no  risk  of  having 
his  title  &feated  by  some  secret  conveyance  or  encumbrance.  In  many  of  the  States 
provisions  have  been  made  in  favour  of  certain  classes  founded  upon  the  notion  that 
they  have  some  superior  claims  upon  the  protection  of  the  law.  The  priority  given  to 
funeral-expenses,  medical  attendance,  ana  servants'  wages  was  evidently  meant  not  for 
the  benefit  of  the  undertaker,  physician,  and  domestic,  but  that  in  that  last  great  trial 
of  our  nature  the  dying  man  might  easily  find  the  credit  to  procure  him  necessary  oom- 
fort  and  attention.  But  in  the  class  of  cases  to  which  allusion  is  now  made,  no  ulterioi 
policy  of  this  character  is  to  be  discerned.  Yet  such  is  their  general  adoption  by  dif- 
f<«rent  legislatures  that  some  foundation  of  policy  or  justice  must  exist  in  their  behalf. 
Such  are  laws  giving  mechanics  liens  upon  buildings  erected  by  them  prior  to  all  other 
liens  originating  subsequently  to  the  commencement  of  the  erection.  Such  are  laws 
exempting  a  certain  amount  in  value,  or  certain  kinds  of  property,  as  household  ^oods, 
^om  seizure  in  execution  or  distress  for  rent.  Such  are  the  laws  everywhere  abolishing 
imprisonment  for  small  debts,  and  in  many  States  advancing  a  step  further,  to  the  entire 
abolition  of  such  imprisonment  in  all  cases^  except  where  upon  examination  and  hearing 
the  debtor  is  found  to  have  fraudulently  contracted  the  debt,  or  to  have  fraudulently 
concealed  or  removed  his  property. 

There  is  another  subject  upon  which  the  hand  of  innovation  has  been  laid  of  late 
years ;  whether  it  should  be  styled  reform  ma^  well  be  doubted.  Laws  have  been 
passed  in  many  States  having  in  view  the  protection  of  the  property  of  married  women, 
and  constituting  them  in  some  respects,. at  least  as  far  as  such  property  is  concerned, 
independent  of  the  power  and  control  of  their  husbands.  Instances  of  great  hardship 
were  often  found  to  arise  where  an  unwise  or  profligate  husband  has  squandered  the 
estate  belonging  to  the  wife ;  but  whether  such  occasional  inconveniences  ought  not  rather 
to  be  borne,  than  an  alteration  attempted  affectins  so  fundamentally  the  most  intimate 
relation  of  society,  has  been  questioned  by  some  oi  our  wisest  and  best  men.  Time  will 
decide,  as  the  tendency  of  our  legislation  is  at  present  all  in  that  direction.  In  most  of 
the  States,  the  causes  which  in  England  only  constitute  grounds  of  divorce  a  mmaa  d 
thoro,  and  some  not  even  amounting  to  that,  have  been  constituted  legal  reasons  for  a 
total  separation  of  the  parties  a  viruMio  nuzirimonU,  of  course  carrying  with  it  the  power  in 
either  party  to  contract  a  new  marriage.  Still  greater  evils  have  been  found  to  result 
from  the  facility  with  which  legislative  divorcee  are  granted,  sometimes  for  no  cause  at 
all  but  the  dissatisfaction  of  one  or  both  the  parties.  It  has  even  been  attempted  in 
some  constitutions  to  restrict  the  power  of  the  legislature  on  this  subject ;  but  from  past 
experience  we  may  conclude  that  nothing  but  absolute  prohibition  will  ever  be  found 
effectual. 

In  general,  special  pleading  has  not  found  favour  with  the  profession  in  the  United 
States.  The  education  of  lawyers  has  not  in  general  been  such  as  to  qualify  them  for 
it.  Nowhere  has  it  been  found  profltable  to  institute  a  separate  branch  of  the  profession 
devoting  themselves,  as  in  England,  to  this  subject.  Our  bills  of  costs  in  general  are 
light,  and  would  not  compensate  for  the  labour  and  time  which  would  be  required. 
C£se8  are  mostly  tried  on  the  general  issue;  and  where  any  special  defence  to  a  sealed 
instrument  is  intended  to  be  set  up,  or  any  defalcation  relied  upon,  a  notice  of  the 
matter  before  trial  is  in  general  required.    In  many  of  the  States  tue  process  and  prao- 
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tice  in  the  courts  have  been  much  simplified,  with  a  view  to  a  speedy  judgment  in  causes 
leally  without  defence,  and  to  a  speedy  trial  in  other  cases.  Ab  far  as  evidence  is  con- 
cerned, we  may  be  considered  as  behind  our  mother-country.  In  all  but  two  or  three 
states  the  old  rules  excluding  the  parties  <ind  interested  or  infamous  persons  from  being 
heard  as  witnesses  still  exist  in  all  their  W^our.  In  general,  chancery  powers  are  con* 
ferred  on  the  common-law  courts  proceeding  by  bill  and  answer  on  an  equity  side, 
instead  of  a  separate  court  of  equity.  In  two  or  three  States  from  an  early  period  the 
courts  exercised  the  powers  and  applied  the  principles  of  equity  only  through  the 
medium  of  common-law  forms,  considering  that  as  done  which  a  chancellor  would 
decree  to  be  done,  and  enforcing  the  specific  execution  of  contracts  through  conditional 
verdicts  of  juries. 

When  we  turn  to  the  consideration  of  crimes  and  their  punishment,  then  it  mus*.  *be 
acknowledged  that  we  have  always  been  far  in  advance  of  £n^lish  jurisprudence,  vmr 
ancestors,  in  the  earliest  periods  of  colonization,  adopted  the  wise  and  humane  principle 
of  Montesquieu,  that  certainty  was  to  be  preferred  to  severity.  The  death-penalty  was 
abolished  generally  in  all  cases  except  murder, — and  in  that,  in  some  States,  confined 
only  to  what  is  termed  murder  in  the  first  degree^  or,  in  other  words,  where  the  intent  wai 
itself  miurderous.  Great  attention  has  been  paid  to  penitentiaries  and  prison-discipline. 
In  some  places  the  plan  has  been  adopted  of  solitary  confinement  at  hard  labour,  and  in 
others  that  of  associated  labour  during  the  day  and  separate  confinement  at  night. 

Thus  in  this  necessarily  brief  sketch  it  will  be  seen  that  in  the  United  States  there 
has  been  a  constant  effort  to  improve  the  framework  and  details  of  our  laws.  The  history 
of  the  course  of  legislation  is  the  best  eulogy  which  could  be  composed  upon  republican 
institutions.  Liberal  principles  in  government  and  legislation  do  not  tend  to  subvert 
the  edifice  of  public  and  private  security,  but  to  strongmen  its  foundations  and  bind  its 
pajrts  more  firmly  together  by  removing  gradually  and  successively  every  useless  and 
injurious  appendage.  There  is  no  danger,  but  the  highest  safety,  that  men  should 
understand  their  right  to  be  well  and  cheaply  governed.  The  more  general  intelligenoe 
is  diffiised  among  a  community,  the  more  will  they  prize  the  blessing  of  living  in  ft 
eountry  of  just  and  equal  laws  impartially  administered.— ^hasswood. 
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Sect.  1.    Rigoed  or  an  Ikdictmint  and  Contiction  or  Murdie,  at  thb 

Assizes. 

Warwiekahire,  1  Bi  it  kbmbmbxrbd,  that  at  the  general  seeaion  of  the  lord  g^yto^gf  y 
to  unt,  j  the  king  of  <n^  and  terminar  holden  at  Warwick  in  and  for  *"■••'•' 
the  said  county  of  Warwick,  on  Friday,  the  twelfth  day  of  March,  in  the 
second  year  of  the  reign  of  the  lord  George  the  Third,  now  king  of  Great 
Britain,  before  Sir  Michael  Foster,  knight,  one  of  the  justices  of  the  said 
lord  the  king  assigned  to  hold  pleas  before  the  king  himself,  Sir  £dward 
Olive,  knight,  one  of  the  justices  of  the  said  lord  the  kin^,  of  his  court  of 
Common  Bench,  and  others  their  fellows,  justices  of  the  said  lord  the  king, 
assigned  by  letters-patent  of  the  said  lord  the  king,  under  his  great  seal  of  OommiMlaB  tl 
Oreat  Britain,  made  to  them  the  aforesaid  justices  and  others,  and  any  two 
or  more  of  them,  (whereof  one  of  them  the  said  Sir  Michael  Foster  and  Sir 
Edward  Clive,  the  said  lord  the  king  would  have  to  be  one,)  to  inquire  (by 
the  oath  of  good  and  lawful  men  of  the  county  aforesaid,  by  whom  the  truth 
of  the  matter  might  be  the  better  known,  and  by  other  ways,  methods,  and 
means,  whereby  they  could  or  might  the  better  know,  as  well  within  liber- 
ties as  without)  more  fully  the  truth  of  all  treasons,  misprisions  of  treasons, 
insurrections,  rebellions,  counterfeitings,  clippings,  washings,  false  coinings, 
and  other  falsities  of  the  moneys  of  Great  Britain,  and  of  other  kingdoms  or 
dominions  whatsoever;  and  of  all  murders,  felonies,  manslaughters,  killings, 
burglaries,  rapes  of  women,  unlawful  meetings  and  conventicles,  unlawful 
uttering  of  words,  unlawful  assemblies,  misprisions,  confederacies,  &lse  alle- 
gations, trespasses,  riots,  routs,  retentions,  escapes,  contempts,  fabities, 
negligences,  concealments,  maintenances,  o{)pre68ions,  champerties,  deceits, 
and  all  other  misdeeds,  offences,  and  ix^juries  whatsoever,  and  also  the  ao- 
cessories  of  the  same,  within  the  county  aforesaid,  as  well  within  Liberties  as 
without,  by  whomsoever  and  howsoever  done,  had,  perpetrated,  and  com- 
mitted, and  by  whom,  to  whom,  when,  how,  and  in  what  manner ;  and  of  all 
other  articles  and  circumstances  in  the  said  letters-patent  of  the  said  lord 
the  king  specified ;  the  premises  and  every  or  any  of  them  howsoever  con- 
cerning ;  and  for  this  time  to  hear  and  determine  the  said  treasons  and  •j^  »^  ^^ 
other  the  premises,  according  to  the  law  and  custom  of  the  realm  of  £ng-  "^^^t 
land ;  and  also  keepers  of  the  peace  and  justices  of  the  said  lord  the  king,  andortb* 
assigned  to  hear  and  determine  divers  felonies,  trespasses,  and  other  misde- 
meanours committed  within  the  county  aforesaid,  by  the  oath  of  Sir  James 
Thomson,  baronet,  Charles  Roper,  Henry  Dawes,  Peter  Wilson,  Samuel  Onmd  J«q. 
Rogers,  John  Dawson,  James  rhilUps,  John  Mayo,  Richard  Savage,  Wil- 
liam BeU,  James  ^orris,  Laurence  Hall,  and  Charles  Carter,  esquires,  good 
and  lawful  men  of  the  county  aforesaid,  then  and  there  impanelled,  sworn, 
and  charged  to  inquire  for  the  said  lord  the  king  and  for  the  body  of  the 
said  county,  it  is  presented :  That  Peter  Hunt,  late  of  the  parish  of  Light- 
home,  in  the  said  county,  gentleman,  not  having  the  fear  of  God  before  his 
eyes,  but  being  moved  and  seduced  by  the  instigation  of  the  devil,  on  the 
fifth  day  of  March  in  the  said  second  year  of  the  reign  of  the  said  lord  the 
king,  at  the  parish  of  Li^hthorne  aforesaid,  with  force  and  arms,  in  and 
upon  one  Samuel  Collins,  in  the  peace  of  God  and  of  the  said  lord  the  king 
then  and  there  being,  feloniously,  wilfully,  and  of  his  malice  aforethought, 
did  make  an  assault ;  and  that  the  said  Peter  Hunt,  with  a  certain  drawn 
Bword,  made  of  iron  and  steel,  of  the  value  of  five  shillings,  which  he  the 
said  Peter  Hunt  in  his  ri^ht  hand  then  and  there  had  and  held,  him  the 
Mud  Samr^el  Collins,  in  and  upon  the  left  side  of  the  belly  of  him  the  said 
Samuel  Collins  then  and  there  feloniously,  wilfully,  and  of  his  malice  afore- 
thought^ did  strike,  thrust,  stab,  and  penetrate ;  giving  unto  the  said  Samuel 
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CoUiiis,  then  and  there,  with  the  sword  drawn  as  aforesaid,  in  and  upon  tJi6 
left  side  of  the  belly  of  him  the  said  Samuel  Collins,  one  mortal  wound,  of 
the  breadth  of  one  inch  and  the  depth  of  nine  inches ;  of  which  said  mortal 
wound  he  the  said  Samuel  Collins,  at  the  parish  of  Lighthorne  aforesaid,  in 
the  said  county  of  Warwick,  from  the  said  fifth  day  of  March  in  the  yeai 
aforesaid,  until  the  seventh  day  of  the  same  month  in  the  same  year,  did 
languish,  and  languishing  did  live ;  on  which  said  seventh  day  of  March  in 
the  year  aforesaidf,  the  said  Samuel  Collins,  at  the  parish  of  Lighthorne 
aforesaid,  in  the  county  aforesaid,  of  the  said  mortal  wound  did  die :  and  so 
the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  say  that  the  said  Peter 
Hunt  him  the  said  Samuel  Collins,  in  manner  and  form  aforesaid,  felo- 
niously, wilfully,  and  of  his  malice  aforethought,  did  kill  and  murder, 
against  the  peace  of  the  said  lord  the  now  king,  his  crown,  and  dignity. 
Whxrsupon  the  sherifiT  of  the  county  aforesaid  is  commanded  that  he  omit 
not  for  anv  liberty  in  his  bailiwick,  but  that  he  take  the  said  Peter  Hunt, 
if  he  may  be  found  in  his  bailiwick,  and  him  safelykeep,  to  answer  to  the 
oigMl-   felony  and  murder  whereof  he  stands  indicted.    Which  said  indictment 

i^^^r  the  said  justices  of  the  lord  the  king  above  named,  afterwards,  to  wit,  at  the 

delivery  of  the  gaol  of  the  said  lord  the  king,  holden  at  Warwick  in  and  for 
the  county  aforesaid,  on  Friday,  the  sixth  day  of  August,  in  the  said  second 
VBar  of  the  reign  of  the  said  lord  the  king,  before  the  ri^ht  honourable 
William  lord  Mansfield,  chief  justice  of  the  said  lord  the  king,  assigned  to 
hold  pleas  before  the  kinff  himself.  Sir  Sidney  Stafford  Smythe,  knight^  one 
of  the  barons  of  the  exchequer  of  the  said  lord  the  king,  and  others  their 
fellows,  justices  of  the  said  lord  the  king,  assigned  to  deliver  his  said  gaol 
of  the  county  aforesaid  of  the  prisoners  therein  being,  by  their  proper  hands 
do  deliver  here  in  court  of  record  in  form  of  the  law  to  be  determined.  Awh 

AmdciiiiMiiL  AmRWAans,  to  wit,  at  the  same  delivery  of  the  gaol  of  the  said  lord  the 
king  of  his  county  aforesaid,  on  the  said  Friday,  the  sixth  dav  of  Ausust,  in 
the  sud  second  year  of  the  reign  of  the  said  lord  the  king,  before  the  said 
justices  of  the  lord  the  kin^  last  above  named  and  others  their  fellowa 
aforesaid,  here  oometh  the  said  Peter  Hunt,  under  the  custody  of  William 
Browne,  esquire,  sheriff  of  the  county  aforesaid,  (in  whose  custody  in  the 
gaol  of  the  county  aforesaid,  for  the  cause  aforesaid,  he  had  been  before 
committed,)  being  brought  to  the  bar  here  in  his  proper  person  by  the  said 
sheriff,  to  whom  he  is  here  also  committed.  And  forthwith  being  demanded 
concerning  the  premises  in  the  said  indictment  above  specified  and  charged 

Mm:  not  gnUty.  upon  him,  how  he  will  acquit  himself  thereof,  he  saith  that  he  is  not  guil^ 

iwM.  thereof;  and  thereof  for  good  and  evil  he  puts  himself  upon  the  country. 

And  John  Blencowe,  esquire,  clerk  of  the  assizes  for  the  countv  aforesaid, 
who  prosecutes  for  the  said  lord  the  king  in  this  behalf,  dotn  the  like. 

Tmiin  Therbfoiu  let  a  jury  thereupon  here  immediately  come  before  the  said 

justices  of  the  lord  the  king  last  above  mentioned,  and  others  their  fellows 
aforesaid,  of  free  and  lawful  men  of  the  neighbourhood  of  the  said  parish  of 
Lighthorne,  in  the  county  of  Warwick  aforesaid,  by  whom  the  truth  of  the 
matter  may  be  the  better  known,  and  who  are  not  of  kin  to  the  said  Peter 
Hunt,  to  recognise  upon  their  oath  whether  the  said  Peter  Hunt  be  guilty 
of  the  felony  and  murder  in  the  indictment  aforesaid  above  specified,  or 
not  guil^ :  because  as  well  the  said  John  Blencowe,  who  prosecutes  for  the 
said  lord  the  king  in  this  behalf,  as  the  said  Peter  Hunt,  have  put  them- 
selves upon  the  said  jury.  And  the  jurors  of  the  said  jury  by  the  said 
sheriff  for  this  purpose  impanelled  and  returned,  to  wit,  David  WiUiams, 
John  Smith,  Thomas  Home,  Charles  Nokes,  Richard  )£ay,  Walter  Duke^ 
Matthew  Lion,  James  White,  WiUiam  Bates,  Oliver  Green,  Bartholomew 
Nash,  and  Henry  Long,  being  called,  come ;  who,  being  elected,  tried,  and 
sworn  to  speak  the  truth  of  and  concerning  the  premises,  upon  their  oath 

v«idicts  foilty   say,  THAT  uie  said  Peter  Hunt  is  guilty  of  the  felony  and  murder  aforesaid, 

•r  flMMtler.  on  iiioi  above  charged  in  the  form  aforesaid,  as  by  the  indictment  aforesaid 
is  above  supposed  against  him ;  and  that  the  said  Peter  Hunt  at  the  time 
of  committing  the  said  felony  and  murder,  or  at  any  time  sinoe  to  this  time^ 
had  not  nor  hath  any  goods  or  chattels,  lands  or  tenements,  in  the  said 
county  of  Warwick,  or  elsewhere,  to  the  knowledge  of  the  said  jurors.^ 
And  upon  this  it  is  forthwith  demanded  of  the  said  reter  Hunt,  if  he  hath 
or  knoweth  an^  thing  to  say  wherefore  the  said  justices  here  ought  not 
upon  the  premises  and  verdict  aforesaid  to  proceed  to  judgment  and  exe- 
cution against  him :  who  nothing  further  saith,  unless  as  he  before  had  said. 
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Whzbbui'ON,  all  and  singular  the  premises  being  seen,  and  by  the  said  J^>|Jp»t  <» 
justices  here  fiillv  understood,  it  is  considered  by  the  court  here,  that  the     ^ 
Bgid  Peter  Hunt  be  taken  to  the  gaol  of  the  said  lord  the  king  of  the  said 
county  of  Warwick  from  whence  ne  came,  and  from  thence  to  the  place  of 
execution  on  Monday  now  next  ensuing,  being  the  ninth  day  of  this  instant  moA  M—ntim 
August,  and  there  be  hanged  by  the  neck  until  he  be  dead ;  and  that  after> 
wards  his  body  be  dissect^^  ana  anatomised. 

Sbot.  2.  GoNTiCTiON  OF  Manslauohtbb. 

upon  their  oath  say,  that  the  said  Peter  Hunt  is  not  f;uilty  of  ▼««<*:  not 
the  murder  aforesaid,  above  charged  upon  him;  but  that  the  said  Peter SS^ ^^JISh"^ 
Hunt  is  guilty  of  the  felonious  slaying  of  the  aforesaid  Samuel  Collins ;  and  S^hter, 
(hat  he  had  not  nor  hath  any  goods  or  chattels,  lands  or  tenements,  at  the 
lime  of  the  felony  and  manslaughter  aforesaid,  or  ever  afterwards  to  this 
time,  to  the  knowledge  of  the  said  jiurors.'     And  immediately  it  is  de- 
manded of  the  said  Peter  Hunt  if  he  hath  or  knoweth  any  thing  to  say 
wherefore  the  said  justices  here  ought  not  upon  the  premises  and  verdict 
aforesaid  to  proceect  to  judgment  and  execution  against  him:  WHosaith  that  d^vBr  pn7«L 
he  is  a  clerk,  and  prayeth  the  benefit  of  clergy  to  be  allowed  him  in  this 
behalf.    Whbriupon,  all  and  sinffular  the  premises  being  seen,  and  by  the  ^^^^^Mn  %m* 
said  justices  here  fully  understood,  it  is  considered  by  the  court  here  that|„„j(|^  |^  ^ 
the  said  Peter  Hunt  be  burned  in  his  left  hand  and  delivered.    And  im-  Uvand. 
mediately  he  is  burned  in  his  left  hand,  and  is  delivered,  according  to  the 
form  of  the  statute.' 


Sect.  3.    Entry  of  a  Trial  instantbr  in  the  Court  of  King's  Bench,  upon  a 
Collateral  Issue  ;  and  Rule  of  Court  for  Execution  thereon. 

Michaelmas  Term,  in  the  Sixth  Year  of  the  Reign  of  King  George  the  Third. 

.Kent;  The  King  ]      The  prisoner  at  the  bar  being  brought  into  this  oourt 
against         V  in  custody  of  the  sheriflf  of  the  county  of  Sussex,  by 

Ihomas  Rogers.  ]  virtue  of  his  majesty's  writ  of  habeas  cofjms,  it  is  ordered  J7a6«at  oorput. 
that  the  said  writ  and  the  return  thereto  be  filed.    And  it  appearing  by  a  Reooni  of  attain 
certain  record  of  attainder,  which  hath  been  removed  into  this  court  by  his  ^"  "^ 
mi^esty's  writ  of  eertiorari,  that  the  prisoner  at  the  bar  stands  attainted,  by 
the  name  of  Thomas  Rogers,  of  felony  for  a  robbery  on  the  highway,  and  ^  ^^^^  ^'^ 
the  said  prisoner  at  the  bar  having  heard  the  record  of  the  said  attainder  i^j^^  aaked 
now  read  to  him,  is  now  asked  bv  the  court  here  what  he  hath  to  say  for  what  be  oaa  Mf 
himself  why  the  court  here  shoula  not  proceed  to  award  execution  against  JjjJjJ^^**^ 
him  upon  the  said  attainder.     He  for  plea  saith  that  he  is  not  the  samepiea:  not  tha 
Thomas  Rogers  in  the  said  record  of  attainder  named,  and  asainst  whom  '^"^  p«nan. 
judgment  was  pronounced ;  and  this  he  is  ready  to  verify  and  prove,  &c. 
To  which  said  plea  the  honourable  Charles  Yorke,  esquire,  attomey-general  RapUoatioii, 
of  our  piesent  sovereign  lord  the  king,  who  for  our  said  lord  the  king  in 
this  behalf  prosecuteth,  being  now  present  here  in  court,  and  having  heard 
what  the  said  prisoner  at  the  bar  hath  now  alleged,  for  our  said  lord  the 
king  by  way  of  reply  saith,  that  the  said  prisoner  now  here  at  the  bar  is  the»T«rrijig  tkai  ht 
same  Thomas  Rogers  in  the  said  record  of  attainder  named,  and  against  ^ 
whom  judgment  was  pronounced  as  aforesaid ;  and  this  he  prayeth  may  be 
inquired  into  by  the  country ;  and  the  said  prisoner  at  the  bar  doth  the  like:  Imm  joiMd. 
Therefore  let  a  jury  in  this  behalf  immediately  come  here  into  court,  by 
whom  the  truth  of  the  matter  will  be  the  better  known,  and  who  have  no  Venif^ 
affinity  to  the  said  prisoner,  to  try  upon  their  oath  whether  the  said  prisoner  *"*"•<«'• 
at  the  bar  be  the  same  Thomas  Rogers  in  the  said  record  of  attainder  named, 
and  against  whom  judgment  was  so  pronounced  as  aforesaid,  or  n6t:  because 
as  well  the  said  Charles  Yorke,  esquire,  attorney-eeneral  of  our  said  lord  the 
king,  who  for  our  said  lord  the  king  in  this  behalf  prosecutes,  as  the  said 
prisoner  at  the  bar,  have  put  themselves  in  this  behalf  upon  the  said  jury. 
And  immediately  thereupon  the  said  jury  come  here  into  court;  and,  being Joiyi 
etected,  tried,  and  sworn  to  speak  the  truth  touching  and  oonceminff  the 
premises  aforesaid,  and  having  heard  the  said  record  read  to  them,  do  say 
upon  their  oath  that  the  said  prisoner  at  the  bar  is  the  same  Thomas  Rogers  Terdiot: 
in  the  said  record  of  attainder  named,  and  against  whom  judgment  was  so'**'^'"' 
pronounced  as  aforesaid,  in  manner  and  form  as  the  said  attorney-general 

*  Sm  prooedlDg  note. 

•Bvnnflt  of  clergy  and  barnlng  In  the  hnnd  being  nofw  alwllahad,  (tea  ttOaOi  IT. e.  2ft.  7  A  SOaOi  Ff. 
a.  28,)  tbia  fimn  will  require  alteration  aceordiogly. 
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hath  hy  hiB  said  replication  to  the  said  plea  of  the  Bud  prisoner  now  here 
at  the  Dar  alleged.  And  hereupon  the  said  attorney-general  on  behalf  of 
our  said  lord  the  king  now  prayeth,  that  the  court  here  would  proceed  to 
award  execution  against  him  the  said  Thomas  Rogers  upon  the  said  at- 
4m4  at  «s».  tainder.  Whereupon,  eA\  and  singular  the  premises  being  now  seen  and 
fhlly  understood  by  the  court  here,  it  is  ordered  by  the  court  here  that 
execution  be  done  upon  the  said  prisoner  at  the  bar  for  the  said  felony  in 

Eursuance  of  the  said  judgment,  according  to  due  form  of  law:  And  it  is 
istly  ordered  that  he  the  said  Thomas  Rogers,  the  prisoner  at  the  bar,  be 
now  committed  to  the  custody  of  the  sheriif  of  the  county  of  Kent  (now 
also  present  here  in  court)  for  the  purpose  aforesaid ;  and  that  the  said 
sheriff  of  Kent  do  execution  upon  the  said  defendant  the  prisoner  at  the 
bar  for  the  said  felony,  in  pursuance  of  the  said  judgment,  according  to  due 
form  of  law.    On  the  motion  of  Mr.  Attorney-General. 

By  the  Court. 

Sect.  4.  Warrant  of  Execution  on  Judgment  op  I>eath,  at  the  General 

Gaol-Deutert  in  London  and  3£iddlesex. 

London    ]  To  the  sheriffs  of  the  city  of  London ;  and  to  the  sheriff  of  the 
<tnd       V     county  of  Middlesex ;  and  to  the  keeper  of  his  majesty's 
Middleux. )     gaol  of  Newgate. 

Whereas  at  the  session  of  gaol-delivery  of  Newgate,  for  the  city  of  London 
and  county  of  Middlesex,  holden  at  Justice  Hall  in  the  Old  Bailev,  on  the 
nineteenth  dajr  of  October  last,  Patrick  Mahony,  Roger  Jones,  Charles  King, 
and  Mary  Smith,  received  sentence  of  death  for  the  respective  offences  in 
their  several  indictments  mentioned :  Now  it  is  hereby  ordered  that  exe« 
cution  of  the  said  sentence  be  made  and  done  upon  them  the  said  Patrick 
Mahony  and  Roger  Jones,  on  Wednesday  the  ninth  da^  of  this  instant 
month  of  November,  at  the  usual  place  of  execution.  And  it  is  his  nuyesty's 
command  that  execution  of  the  said  sentence  upon  them  the  said  Charles 
Xing  and  Mary  Smith  be  respited,  until  his  majesty's  pleasure  touching 
them  be  further  known. 

Given  under  my  hand  and  seal  this  fourth  day 

of  November,  one  thousand  seVen  hundred 

and  sixty-eight. 

James  Etrb,  Recorder,  (l.8.) 

Sect.  5.  Writ  op  Execution  upon  a  Judgment  op  Murder,  before  the  Knra 

IH  Parliament. 

George  the  Second,  by  the  grace  of  God,  of  Great  Britain,  France,  and 
Ireland  King,  Defender  of  the  Faith,  and  so  forth,  to  the  sheriffs  of  London 
and  sheriff  of  Middlesex,  greeting.  Whereas  Lawrence  earl  Ferrers,  vis- 
count Tamworth,  hath  been  indicted  of  felony  and  murder  by  him  done 
and  committed,  which  said  indictment  hath  been  certified  before  us  in  our 
present  parliament;  and  the  said  Lawrence  earl  Ferrers,  viscount  Tam- 
worth, hath  been  thereupon  arraigned,  and  upon  such  arraignment  hath 
g leaded  not  guilty;  and  the  said  Lawrence  earl  Ferrers,  viscount  Tamworth, 
ath  before  us  in  our  said  parliament  been  tried,  and  in  due  form  of  law 
convicted  thereof;  and  whereas  judgment  hath  been  given  in  our  said  par> 
liament  that  the  said  Lawrence  earl  Ferrers,  viscount  Tamworth,  shall  be 
handed  by  the  neck  till  he  is  dead,  and  that  his  body  be  dissected  and  ana- 
tomized, the  execution  of  which  judgment  yet  remaineth  to  be  done:  We 
require,  and  bv  these  presents  strictly  command  you,  that  upon  Monday, 
the  fifth  day  of  May  instant,  between  the  hours  of  nine  in  the  morning  and 
one  in  the  afternoon  of  the  same  day,  him  the  said  Lawrence  earl  Ferrers, 
viscount  Tamworth,  without  the  gate  of  our  tower  of  London  (to  you  then 
and  there  to  be  delivered,  as  by  another  writ  to  the  lieutenant  of  our  tower 
of  London  or  to  his  deputy  directed  we  have  commanded)  into  your  custody 
you  then  and  there  receive ;  and  him,  in  your  custody  so  being,  you  forth- 
with convey  to  the  accustomed  place  of  execution  at  Tyburn ;  and  that  yoa 
do  cause  execution  to  be  done  upon  the  said  Lawrence  earl  Ferrers,  vis> 
count  Tamworth,  in  vour  custody  so  being,  in  all  things  according  to  the 
said  judgment.  And  this  you  are  by  no  means  to  omit,  at  your  periL 
Witness  ourself  at  Westminster,  the  second  day  of  ^ay,  in  the  thirty-third 
year  of  our  reign.  Yorke  and  Yorxs. 
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INTRODUCTION. 


SECTION  II.— 0/  the  Natisre  of  Laws  in 

Gentral, 

1.  What  is  law,  in  its  most  general  and  oom- 
prehensive  sense  ?  88. 

2.  What  is  lawyin  its  more  eonfined  sense,  and 
that  in  which  it  is  the  present  eommerUator^t  busi- 
ness to  consider  it  ?  89. 

8.  What  18  the  law  of  nature  f  89. 

4.  To  what  one  preetpt  may  the  law  of  nature 
be  reduced?  41. 

5.  Has  God  rerealed  any  portions  of  this  law 
tons?  42. 

6.  Upon  what  two  foundations  depend  all  hu- 
man laws  ?  42. 

7.  As  the  whole  race  of  mankind  form  sepa- 
rate states,  is  there  not  a  third  kind  of  lawt  48. 

8.  What  is  that  law  called  by  which  particular 
nations  are  goyemed  ?  44. 

9.  How  does  the  commentator  define  that  law  t 
44. 

10.  What  three  forme  of  government  are  there  ? 
49. 

11.  What  peculiar  quality  does  each  of  these 
forme  of  government  possess ;  and  what  effect  hare 
these  several  qualities  upon  the  lawe  of  their  re- 
spectiye  govemmente  f  49,  60. 

12.  What  is  the  nature  of  the  British /orm  of 
ffovemmentf  60,  61. 

18.  With  whom  lies  the  right  to  make  lawe  in 
vmry  government  f  62. 

14.  Of  what  four  parts  may  erery  law  be  said 
to  consist  T  68,  64. 

16.  Wherein  consists  the  difference  between 
those  tMnge  prohibited  by  the  law  which  are  mala 
m  «e,  and  those  which  are  mala  prohUntaf  64, 66, 
57,  68. 

16.  What  fiTe  helps  are  there  to  the  interpre- 
tation of  Ittwef  69. 

17.  How  is  equity  defined  by  Qrotius?  62. 


SEC.  m.— 0/  (he  Lawe  of  England. 

1.  Into  what  two  kinds  may  the  munie^al  lew 
of  England  be  diyided  T  68. 

2.  What  does  the  first  of  these  kSndi  of  law 
include?  68. 

8.  Where  is  it  to  be  found  ?  68,  64. 

4.  Of  what  degree  of  antiquity  must  its  max- 
ime  and  eustome  be,  to  entitle  them  to  yalidity* 
67. 

6.  Into  what  three  kinds  is  it  distinguishable  ? 
67. 

6.  How  are  its  cuetome  or  maxime  to  be  known ; 
and  by  whom  is  their  yalidity  to  be  determined  ? 
69. 

7.  What  is  the  doctrine  of  the  law  as  to  fol- 
lowing precedents  f  70. 

8.  What  three  things  do  the  rules  relating  to 
particular  cuetome  regard  ?  76. 

9.  Wherein  do  the  cuetome  of  London  differ 
ftrom  all  others  in  point  of  trial  f  76. 

10.  What  are  the  seyen  necessary  requisites 
to  make  a  euetom  good  ?  77,  78. 

11.  To  what,  howeyer,  must  all  epedal  ewtome 
submit?  79. 

1 2.  What  are  understood  by  those  peculiar  laws 
which,  by  euetom,  are  adopt<Ml  and  used  only  in 
certain  peculiar  courts  and  jurisdictions  ?  79. 

18.  What  is  understood  by  each  of  these  laws, 
absolutely  taken?  80,  82. 

14.  What  are  the  four  species  of  courte  in 
which  these  lawe  are  permitted  to  be  used  ?  88. 

16.  Under  what  superintendency  are  all  these 
courts?  84. 

16.  To  whom  does  an  appeal  from  them  lie,  in 
the  last  resort  ?  84. 

17.  Of  what  does  the  second  kind  of  mutue^pai 
law  consist  ?  86. 

18.  Into  what  four  kinds  is  it  distinguishable  t 
86  86. 
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19.  What  two  connections  has  it  with  the  first 
lind  of  municg!>al  law  ?  86. 

20.  What  are  the  ten  principal  mles  to  be  ob- 
Berred  with  regard  to  the  construetion  of  the 
seoond  kind  of  municipal  law  f  87-91. 

21.  For  what  purpose  are  our  eourtt  of  equity 
established ;  and  in  what  matters  only  are  they 
oonyersant?  92. 

SEC.  IT.— (y  the  Courts  mOu'eet  to  the  Law$  of 

England, 

1.  What  does  the  kingdom  of  England^  by  the 
common  law,  include?  98. 

2.  How  is  Wala  goremed ;  and  in  what  par- 
ticulars does  it  differ  from  the  kingdom  of  Eng- 
land t  98-96. 

8.  How  is  Scotland  goYemed ;  and  what  four 
observations  are  to  be  made  upon  the  articles 
and  act  of  union  between  England  and  Scotland  f 
96-98. 

4.  How  is  the  town  of  Berwich^pon-Tweed 
gOTerned ;  what  write  run  there ;  and  by  whom 
may  all  local  matters  arising  'here  be  tried? 
99. 

6.  How  is  Ireland  governed?  100-104. 

6.  How  are  the  Isles  of  Wight,  Portland,  Tha- 
net,  &e.  governed?  106. 

7.  How  is  the  Isle  of  Man  governed?  106, 
106. 

8.  How  are  the  Isles  of  Jereeg,  Ouemeey,  Sark, 
Aldemeg,  and  their  appendages  governed  ?  106. 

9.  How  are  our  Plantations  abroad  governed  ? 
107,  108. 

10.  Of  what  three  sorts  are  our  Colonies,  with 
respect  to  their  internal  polity ;  what  is  the  form 
of  government  in  most  of  them ;  and  what  is  de- 
clared, as  to  the  laws  of  plantations,  by  statute 
7  &  8  W.  III.  0.  22,  and  as  to  the  subordination 


of  the  American  plantations,  by  statute  6  Geo.  IIL 
c.  12?  108,  109. 

.11.  But  what  was  the  king  empowered  to  do 
by  statute  22  Geo.  III.  c.  46 ;  and  what  does  he 
acknowledge  by  the  first  article  of  the  definitive 
treaty  ot  peace  and  friendship  between  his  Britan- 
nic Mc^festy  and  the  United  States  of  America  t  109. 

12.  How  are  a,nj  foreign  dominions  which  may 
belong  ta  the  king  by  hereditary  descent,  by  pur- 
chase, or  other  acquisition,  governed  ?  109,  1 10. 

18.  What  part  of  the  sea  is  subject  to  the 
common  law,  and  what  part  to  the  Jurisdiction 
of  our  courts  of  admiralty  f  110. 

14.  To  what  two  divisions  is  the  territory  of 
England  Muhle^  110. 

16.  How  is  the  first  division  subdivided?  111. 

16.  What  is  a  parish  ;  how  were  the  bounda- 
ries of  parishes  originally  ascertained ;  how  is 
the  ft^quent  intermixture  of  parishes  one  with 
another  to  be  accounted  for ;  how  are  some  lands 
extra-parochial;  to  whom  are  their  tithes  payable; 
yet  what  does  the  statute  17  Geo.  II.  c.  87  enact 
as  to  ex^ra-^arocAto/ waste  and  marsh  lands,  when 
improved  and  drained  ?  111-118. 

17.  How  is  the  second  division  subdivided? 
114. 

18.  What  was  a  tithing  f  114. 

19.  What  is  a  town  now,  what  a  city,  and  what 
a  borough  t  114,  116. 

20.  What  is  a  hundred,  what  a  wapentake,  what 
a  county  or  shire,  what  a  lathe,  what  a  rope,  and 
what  a  trilhingt  116,  116. 

21.  What  is  a  county-palatine;  what  three 
counties  are  now  of  this  nature ;  whence  is  the 
origin  of  their  privileges ;  how  were  the  powers 
of  their  owners  abridged  in  27  Hen.  VIIL  ;  and 
who  are  those  owners  now?  116-119. 

22.  What  is  the  IsU  of  Ely  9  119. 
28.  What  is  a  county  corporate  f  120. 


BOOK  L-OP  THE  RIGHTS  OF  PERSONS. 


CHAPTER  I.— Of  the  Absolute  Rights  of  Indi- 

viduals. 

1.  What  are  the  two  primary  and  principal 
oV^ts  ot  the  laws  of  England  ?  122. 

2.  How  is  the  first  of  these  obfeets  subdivided? 
122. 

8.  How  is  the  second  of  these  effects  subdi- 
vided? 122. 

4.  Of  what  two  sorts  are  those  rights  of  per^ 
eons  whioh  are  commanded  to  be  observed  by  the 
municipal  law  t  128. 

6.  How  we  persons  divided  by  the  law?  128. 

6.  Of  what  two  sorts  are  the  rights  of  persons, 
eonsidered  in  their  first  or  natural  capacity  ?  128. 

7.  What  does  the  law  say  as  to  the  absolute 
dutiee  of  man  ?  124. 

8.  ^hni  is  political  or  civil  liberty  f  126. 

9.  How  is  political  or  civil  liberty  distinguished 
firom  natural  liberty  t  126. 

10.  How  have  the  absolute  rights  of  English- 
men been  asserted  in  parliament?  127,  128. 

11.  To  what  three  principal  or  primary  articles 
may  these  rights  be  reduced?  129. 

12.  In  what  does  the  first  consist?  129. 

18.  How  is  an  infant,  in  ventre  ea  mere,  con- 
sidered by  the  law  *  180. 
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14.  What  does  the  law  mean  by  Oureet  per 
minaet  181. 

16.  What  is  the  distinction  between  a  dml 
and  a  naturtU  death  f  182. 

16.  What  does  magna  carta  say  as  to  the  per- 
sonal security  of  a  "  Uber  homo  ;**  and  whi^  is 
enacted  to  the  same  effect  by  statutes  6  Edw. 
III.  c.  9,  and  28  Edw.  III.  o.  8  ?  183,  184. 

17.  In  what  does  the  second  abeolute  right  of 
Englishmen  consist  ?  184. 

18.  What  is  a  writ  of  habeae  corpus,  and  when 
may  it  be  sued  out  ?    186. 

19.  What  does  the  law  mean  by  duress  of  tsi- 
prisonment  f  186. 

20.  What  is  necessary  to  make  an  ir^nison- 
ment  lawful ;  and  when  is  the  gaoler  not  boud 
to  detain  the  prisoner  f  187. 

21.  Can  an  Englishman  be  restrained  from 
leaving  the  kingdom  ?  187. 

22.  Can  he  be  compelled  to  leare  it  ?  187. 
28.  In  what  does  the  third  absolute  right  of 

Englishmen  consist  ?  188. 

24.  In  case  it  would  be  beneficial  to  the  pohUo 
that  a  new  road  should  be  made  through  the 
grounds  of  a  private  person,  how  will  the  legift- 
lature  compel  that  person  to  acquieaoe  in  lu 
being  made  ?  189. 
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26.  What  iazet  only  can  a  tui^'eet  of  England 
bo  constrained  to  pay  7  140. 

26.  What  are  the  fiye  aeoondary  and  sabordi- 
nate  absolute  right*  of  Englishmen  ?  141-143. 

27.  What  does  ma^a  carta  say  as  to  the  right 
of  OTery  Bngliahman  to  apply  to  the  courts  of 
justice  for  redress  of  it^furies ;  and  what  is  en- 
aeted  to  the  same  effect  by  statutes  2  £dw.  III. 

0.  8^  and  11  Rio.  II.  c.  10;  and  what  is  declared 
by  statutes  1  W.  and  M.  st  2,  c.  2,  and  16  Car.  I. 
e.  10  (upon  the  dissolution  of  the  starchamber  )f 
141,  142. 

2d.  To  prerent  any  riot  or  tumult,  under  the 
pretence  of  petitioning  for  the  redress  of  grley- 
aaoefli,  what  is  provided  by  statute  18  Car.  IL  st. 

1,  c.  5 ;  but,  under  these  regulations,  what  is 
declared  by  the  same  statute  1  W.  and  M.  7  148. 

29.  What  is  declared  by  the  same  statute  as 
to  the  right  of  every  sufy'ect  to  have  artns  for  his 
defence!  144. 

CHAP.  IL— 0/  the  Pttrliament, 

1.  What  are  the  two  classes  of  relations  of 
jMTSonsf  146. 

2.  What  is  the  most  universal  public  retati^ni 
by  which  men  are  connected  together  T  146. 

8.  What  are  the  two  classes  of  magistrates  1 1 46. 

4.  Into  what  two  branchelB  is  the  supremepower 
divided?  147. 

5.  Of  what  antiquity  are  parUofnmtst  147- 
149. 

6.  What  are  the  manner  and  time  of  the  par- 
Uamml's  assembling  7  150-158. 

7.  What  do  the  statutes  16  Car.  II.  o.  1  and 
6  W.  and  M.  c.  2  enact  as  to  the  frequency  of 
holding /7ar^mm(«  /  168. 

8.  What  are  the  constituent  parts  of  a  par- 
Uamentf  158. 

9.  What  voice  in  making  laws  has  each  part  7 
164,  165 

10.  Of  whom  do  the  spiritual  lords  consist  7 
166. 

11.  Of  whom  do  the  temporal  lords  consist? 
167. 

12.  Do  the  lords  spiritual  and  the  lords  tem' 
poral  form  two  distinct  estates?  156. 

18.  Of  whom  do  the  commons  consist?  168. 

14.  Of  what  authority  is  the  power  and  iuna- 
Miction  of  parliament  f  160-162. 

16.  What  are  the  disqualifications  of  a  member 
of  parliament  f  162. 

16.  From  what  one  maxim  has  the  whole  of 
the  law  and  ctsstom  of  parliament  its  original  7  1 68. 

17.  Of  what  extent  are  the  privileges  of  par- 
Uamentf  164. 

18.  What  are  some  of  the  more  notorious 
privileges  of  either  house  of  parliament  t  164- 
167. 

19.  What  are  the  peculiar  priv&eges  of  the 
house  of  lords  f  167,  168. 

20.  What  are  the  peculiar  privHegea  of  the 
house  of  commons?  169,  170. 

21.  What  are  the  qualifications  of  eUetors  of 
knights  of  the  shiref  172,  178. 

22.  What  are  the  qualifications  of  tieUors  of 
titixens  and  burgesses  f  174,  176. 

23.  What  are  the  qualifications  of  persons  to 
oe  elected  members  of  the  house  of  commons  f  176- 
176. 

24.  Whal  is  the  method  of  proceeding  in  re« 


gard  to  eleetionSf  both  of  hught*  of  the  sM's  and 
of  members  for  cities  and  boroughs  t  177,  178, 
180. 

25.  What  measures  are  taken  at  esecHo  is  to 
prevent  all  undue  influence  upon  the  electors; 
and  what  if  any  revenue  officer  intermeddle  in 
elections  t  178,  179. 

26.  What  is  enacted  to  prevent  bribery  and 
com^tion  at  elections  f  179. 

27.  What  if  the  returning  officer  do  not  return 
such  members  only  as  are  duly  elected  7  180. 

2a  What  is  the  method  of  making  toip«y  181- 
185. 

29.  In  what  two  ways  may  the  royed  assent  to 
a  biU  be  given  ?  184, 185. 

80.  Whom  hath  an  act  of  parliament  power  to 
bind ;  how  only  can  it  be  altered,  amended,  dis- 
pensed with,  suspended,  or  repealed ;  and  what 
is  declared  by  the  statute  1  W.  and  M.  st  2,  c.  2 
as  to  regal  authority  over  laws  f  185,  186. 

81.  What  is  an  atlfoumment  of  the  houses  of 
parliament  f  186. 

82.  What  is  h  prorogation  of  the  houses  {^par- 
liament f  187. 

88.  What  is  a  dissolution  of  the  houses  of  par^ 
Uamentf  1S7, 

84.  In  what  three  ways  may  this  dissolution  be 
effected?  187-189. 

85.  But,  the  calling  a  new  parliament  imme- 
diately on  the  inauguration  of  a  successor  to  the 
crown  being  found  inconvenient,  and  dangers 
being  apprehended  fh)m  having  no  parliament  in 
being  in  cases  of  a  disputed  succession,  what 
was  enacted  by  statutes  7  &  8  W.  III.  c  16,  and 
6  Anne,  e.  7?  188. 

'  86.  What  is  the  extent  of  time  that  the  same 
parliament  is  allowed  to  sit  by  the  statute  1  Geo. 
I.  St.  2,  c.  38  7  189. 

CHAP,  in.— or  the  King  and  his  TKtle. 

1.  Im  whom  is  the  supreme  executive  power  of 
this  kingdom  lodged  7  190. 

2.  Under  what  six  distinct  views  may  the  royal 
person  be  considered  ?  190. 

8.  What  is  the  grand  fundamental  maxim 
upon  which  the  jus  coronm,  or  right  of  succes- 
sion to  the  throne  of  these  kingdoms  depends  7 
191. 

4.  Does  the  descent  of  the  crown  correspond 
with  the  feodal  path  of  descents  chalked  out  by 
the  common  law  in  the  succession  to  landed  ee- 
tatesf  198,  194. 

6.  Does  the  doctrine  of  hereditary  right  imply 
an  indefeasible  right  to  the  throne  t  196. 

6.  The  crown  being  capable  of  beirg  limited 
or  transferred,  does  it  not  lose  its  dejcendible 
quality?  196. 

7.  What  kings  have  been  successively  consti- 
tuted the  common  stocks  or  ancestors  of  the  Eng- 
lish descent  7  197-217. 

8.  What  did  the  convention  of  estates^  or  repre- 
sentative body  of  the  nation,  declare  at  the  revo- 
lutionf  211. 

9.  And  how  did  they  settle  the  succession  to 
the  throne  f  214. 

10.  On  the  impending  failure  of  the  Protest- 
ant line  of  Charles  I.,  (whereby  the  throne  might 
again  have  become  vacant,)  to  whom  did  the 
king  and  parliament  extend  the  settlement  of 
theeroiMif  216. 
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CHAP.  lY.— 0/  the  King's  Royal  Family. 

1.  What  is  the  first  and  most  considerable 
branoh  of  the  king's  royal  family  regarded,  bj 
the  laws  of  England  ?  218. 

2.  What  are  the  three  kinds  of  queen$  f  218. 
8.  What  are  the  powers,  prerogatives,  rights, 

dignities,  and  duties  of  the  first  kind  of  queen  f 
218,  222. 

4.  What  are  the  prerogatiyes  of  the  seoond 
kind  of  queen  above  other  women?  218,  219. 

6.  In  what  does  her  reomud  consist  ?  219-222. 

6.  What  are  the  privileges  of  the  third  kind 
of  queen  t  228. 

7.  How  are  the  Prince  of  Wales  or  heir  iyopa- 
rent  to  the  croten,  and  his  royal  consort,  and  the 
princess  royal  or  eldest  daughter  of  the  king,  re- 
garded by  the  laws?  228. 

8.  How  are  the  rest  of  the  royal  family  re- 
garded by  the  laws?  224r-226. 

9.  Does  the  law  make  any  distinction  between 
the  ki^'s  children  and  his  grandchildren  f  226. 

10.  What  IS  enacted  by  statute  12  Geo.  III.  c. 
11  as  to  the  capability  of  the  descendants  of 
the  body  of  king  Geo.  II.  to  contract  matrimony  ? 
226. 

CHAP.  Y.— Of  the  Councils  belonging  to  the  King, 

1.  What  are  the  four  councils  which  the  law 
has  assigned  to  advise  with  the  kingf  227-280. 

2.  By  whom  are  prioy  counsellors  created? 
280. 

8.  What  are  the  qualifications  of  h  privy  coun- 
sellor f  280. 
4.  What  are  the  duties  of  a  privy  counsellor  f 

280,  281. 

6.  What  is  the  power  of  the  privy  council  f 

281,  282. 

6.  What  are  the  privileges  of  tk  privy  eounsel- 
lorf  282. 

7.  How  may  iheprivy  councU  be  dissolved,  and 
what  is  enacted  as  to  its  dissolution  by  statute 
6  Anne,  o.  7?  282. 

CHAP.  VI.— 0/  the  King's  Duties. 

1.  What  are  the  principal  duties  of  the  king; 
and  what  is  expressly  declared  on  this  subject 
by  statute  12  &  18  W.  III.  c.  2?  288,  284,  236. 

2.  By  what  contract  is  he  bound  to  execute 
these  duties  ?  286. 

8.  Upon  what  principle  is  the  duty  of  pro- 
tection impliedly  as  much  incumbent  upon  the 
sovereign  before  coronation  as  afler?  286. 

4.  With  respect  to  the  king's  duty  to  maintain 
the  established  religion,  what  is  done  by  the  act 
of  iffifofl,  6  Anne,  c.  8?  286. 

CHAP.  Vn.— 0/  the  King's  Prerogative, 

1.  What  is  usually  understood  by  the  word 
prerogative  f  289. 

2.  What  are  the  two  species  of  prerogative,  and 
how  are  they  defined?  289,  240. 

8.  Into  what  three  kinds  may  the  first  species 
•f  prerogative  be  divided  ?  240. 

4.  What  is  the  first  attribute  the  law  ascribes 
to  the  king  in  which  his  dignity  consist^?  241. 

6.  What  is  the  difference  between  a  king  and 
an  emperor  9  242. 

A.  What  remedy  have  the  sul^eots  of  England 
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in  case  the  crown  should  invade  their  rights  by 
private  ii^'ury  f  248. 

7.  What  remedy  have  they  in  case  of  such  m^ 
vasion  by  pubUc  oppression  f  244. 

8.  Should  any  king  endeavour  to  subvert  the 
constitution  by  breaking  the  original  contract 
between  him  and  the  people,  violi^e  the  funda- 
mental laws,  and  withdraw  himself  out  of  Ui« 
kingdom,  to  what  would  this  coignnction  of  cir 
cumstances  amount  ?  246. 

9.  What  is  the  second  legal  attribute  in  which 
the  king's  dignity  consists  ?  246. 

10.  What  is  the  meaning  of  that  attribute? 
246. 

11.  What  else  does  the  law  determine  in  pur- 
suance of  this  principle  ?  247,  248. 

12.  What  is  the  third  legal  attribute  of  the 
king's  dignity  t  249. 

18.  In  what  does  the  king's  mOhoriiy  consist  ^ 
260. 

14.  How  has  Locke  defined  j[»r«ro^a^«f  262. 
16.  What  are  the  king's  five  principal  rights  or 

prerogatives,  as  representative  of  the  people,  with 
regard  to  foreign  concerns  7  268,  267-269. 

16.  Hor  ere  the  rights,  powers,  duties  and 
priv?  egei-  of  ambassadors  determined  ?  268. 

17  W)  %i  ar^  some  of  these  privileges  ?  268, 
264,266. 

15.  WheiL  are  letters  of  marque  and  rqmtoi 
granted?  268. 

19.  What  does  nagna  carta  declare  rcBpeetiag 
foreign  merchants  ?  260. 

20.  What  are  the  king's  fix  righto  or  preroga- 
tives, and  in  what  six  characters  is  he  considered, 
in  domestic  affairs  ?  261,  262,  266,  271, 278, 279. 

21.  What  five  powers  has  the  king,  considered 
as  generalissimo  within  the  kingdom  ?  262-266. 

22.  What,  by  sUtute  4  Hen.  IV.  c.  20,  is  the 
penalty  for  landing  elsewhere  than  at  the  ** great 
ports'*  of  the  sea  f  264. 

28.  Who,  by  sUtute  8  Elis.  c.  18,  are  em- 
powered to  set  up  beacons  or  sea-marks;  and 
what  is  the  penalty  for  taking  down  any  knowi 
sea'^markf  266. 

24.  If  the  king  by  writ  of  ne  exeat  regnum  pro- 
hibit a  man  from,  going  abroad,  or  if  the  king 
send  him  a  writ  when  abroad  commanding  his 
return,  what  is  the  penalty  of  disobediei^e  in 
either  case  ?  266. 

26.  To  whom  have  our  kings  delegated  *lieir 
whole  judicial  power ;  and  what  is  enacted,  in 
order  to  maintain  the  dignity  and  independence 
of  \h%  judges  in  the  superior  courts,  by  statutes  18 
W.  III.  c.  2,  and  1  Geo.  III.  c.  28  ?  267,  268. 

26.  Why  would  it  be  a  still  higher  absurditjp 
if  the  king  sat  in  judgment  in  erimindl  proseeu^ 
turns  f  268. 

27.  Whence  arises  the  Am/tjyffro^adM  of  par 
doning  offences  f  268,  269. 

28.  What  is  the  legal  ubiquity  of  the  king,  and 
what  follows  thence  ?  270. 

29.  What  force  have  the  kins^s proclamationsf 
270. 

80.  Under  what  three  articles  will  the  kin^s 
prerogative,  so  far  as  it  relates  to  domestic  com- 
merce, fall  7  274,  276. 

81.  What  three  rights  arise  to  the  king  as  the 
head  and  supreme  governor  of  the  national 
church  f  279,  280. 

82.  Of  what  does  the  convocation,  or  eed^ 
siastieal  synod,  in  England,  consist  ?  279,  280. 
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CHAP.  YUL— 0/  th4  Kmg't  JKaoMve. 

1  Or  what  two  kinde  is  Um  king's  revmuef 
281 

2.  Of  what  two  Bfttnres  is  tke  first  of  these 
kinds  of  rwenwf  281. 

S.  What  revenue  does  the  kmg  deriye  ftom  his 
hi$hoprietf  282. 

4.  To  what  is  the  Atini^  entitled  of  every  M0ib(>p/ 
28S 

6!  To  what  Htkei  is  the  kinf  entitled  7  288, 
284. 

6b  To  what  portiMi  of  aU  the  ipirUual  prefer- 
menu  in  the  kingdom  is  the  kin^  entitled  7  284. 

7.  What  is  meant  by  Queen  Annexe  lunmtyf 
286. 

8.  Of  what  lattds  does  the  cr^wn  reoeiye  the 
rents  and  profits  ?  286. 

9.  How  have  the  grants  and  leases  of  these 
lands  been  regulated  by  act  of  parliament  f  286, 
287. 

10.  Bo  any  advantages  arise  to  the  lung  ftom 
miiUary  tenures  f  287. 

11.  What  was  the  prerogative  of  purpeifonee 
mnd  pre-emption  ;  and  for  what  branch  of  revenue 
did  what  Hng  exchange  it?  287,  288. 

12.  What  renenue  did  and  does  tk/a  km§  derive 
from  wtne-lieenecM  f  288. 

18.  Do  any  profits  arise  to  the  hmg  ftom  his 
forester  289. 

14.  What  revenue  does  the  king  derive  from 
his  ordinary  courte  ofJueUee;  and  what  is  en- 
aoted  by  statute  1  Anne,  st.  1,  o.  7  as  to  all  fu- 
ture grants  of  their  profits  7  289,  290. 

16.  When  is  the  A^  entitled  to,  and  what  are 
called,  roya//«A;  290. 

16.  What  constitutes  the  wreck  which  belongs 
*J0  the  kinfft  290-292. 

17.  What  are  ilmg^feteam,/hteam,  and  liffan, 
and  t«  whom  do  they  belong  ?  292,  298 

18.  What  is  enacted  by  sUtute  27  £dw.  III. 
s.  18  if  any  ^ip  be  lost  on  the  shore  and  the 
goods  come  to  land ;  what,  by  the  common  law, 
if  any  person  but  the  theriff  take  such  goods ; 
and  what  is  enacted  to  assist  sliips  in  distress  by 
statutes  12  Anne,  st.  2,  c.  18,  and  4  Geo.  I.  o. 
il2  7  293. 

19.  What,  if  any  person  secrete  any  of  snch 
»d8 ;  and  what  is  the  offence  of  doing  any  act 

wfi^Rrbyihe  ship  is  lost  or  destroyed  7  298,  294. 

20.  What  is  enacted  by  the  statute  26  Geo. 
II.  c.  19  as  to  plundering  any  vessel  in  distress 
or  wrecked,  and  to  pilfering  any  goods  cast 
ashore?  294. 

21.  What  are  royal  mines  to  which  the  kin^  is 
enUtled  ?  294,  29$. 

22.  What  constitutes  the  treasure-trove  which 
belongs  to  the  king  t  295. 

28.  What  are  waifSy  and  when  do  they  belong 
ioihvkinfff  296,  2*97. 

24.  What  are  estrays^  and  what  must  be  done 
in  order  to  vest  an  absolute  property  in  then 
in  the  Jbtn^f  297,  298. 

25.  What  is  one  general  reason  why  royot 
fish^  shipwrecks,  treesure-trove,  waifs,  and  estrays 
should  belong  to  the  kingf  298,  299. 

26.  What  are  bona  eonfiscata,  or  faris-faeta, ' 
■nd  why  are  they  vested  by  law  in  the  king  f 
299. 

27.  What  is  a  deodand,  and  for  what  purpose 
it  it  forfeited  to  the  king  f  1^00-802. 
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28.  Is  the  law  of  deodands  different  in  the  cas« 
of  an  adult  and  that  of  a  ckUd;  ard  why  is  li 
so?  800. 

29.  By  whom  is  the  ^eotfamf  presented  ?  801. 

80.  Are  wrecks,  treasure-trove,  royal  fish,  flitnef, 
waifs,  estrays,  deodands,  v.nd  forfeitures  now  actn 
ally  in  the  possession  of  the  king  f  802. 

81.  When  does  an  escheat  of  lands  to  the  king 
happen?  802. 

82.  What  is  an  idiot  or  natural  fool;  and  why 
has  the  king  the  custody  of  him,  and  of  his  lands 
as  a  branch  of  his  ordinary  revenue  f  802-804. 

88.  By  whom  must  the  writ  de  idiota  ingui- 
rendo  be  tried ;  and  in  what  event  may  the  king 
grant  the  profits  of  his  lands  and  the  custody  of 
his  person  ?  808. 

84.  What  is  a  lunatic  or  non  compos  mentis; 
and  how  is  it  declared  by  the  statute  17  Edw.  II. 
c'  10  that  the  king  shall  have  the  guardianship 
of  such  a  one  7  804. 

85.  What  does  the  statute  for  regulating  pri* 
▼ate  mad-houses,  26  Geo.  III.  e.  91,  enact?  804. 

86.  What  is  the  method  of  proving  a  person 
non  compos  f  805. 

87.  Who  is  generally  appointed  committee  of 
the  lunatic's  person,  and  who  of  liis  estate  f  805. 

88.  What  has  chiefly  occasioned  the  necessity 
of  granting  to  the  king  his  extraordinary  or 
second  kind  of  revenue  t  806. 

89.  In  what  does  this  rovmme  consist,  and  by 
whom  is  it  granted  7  807. 

40.  Of  what  two  natures  SM  the  taxes  which 
are  raised  upon  the  subject  to  feed  this  rewnuet 
808. 

41.  What  are  the  two  usual  taxes  of  the  first 
nature?  808. 

42.  What  were  tenths  and  Jf/tMfUJU  f  808,  809. 
48.  What  were  scutagesf  809,  810. 

44.  What  were  hydages  and  taUiages  f  810. 

45.  What  were  the  subsidies  which  succeeded 
these  last  7  810-812. 

46.  How  did  ecclesiastical  subsidies  differ  from 
lay  ones ;  and  what  recompense  was  given  to  the 
beneficed  clergy  when  they  were  taxed  equally 
with  the  laity  f  811. 

47.  What  is  the  present  land  taxf  812,  818. 

48.  What  is  the  malt  taxf  818. 

49.  What  are  the  eight  taxes  of  the  second 
nature?  813,  818,  821,  828-826. 

50.  What  are  the  customs;  and  what  were 
said  to  be  the  two  considerations  upon  which 
this  revenue  (or  the  more  antient  part  of  it, 
which  arose  only  from  escorts)  was  invested  in 
ihvkingf  818-818. 

51.  How  came  wool,  skins,  and  leather  to  ho 
styled  the  sttq^te  commodities  of  the  kingdomt 
814. 

52.  Why  cannot  particularly  the  first  of  these 
articles  be  said  in  its  originid  sense  to  be  now 
the  staple  commodity  of  the  kingdom  7  814. 

53.  What  was  the  hereditary  duty  belonging 
to  the  crown  called  the  prisage  or  butlerage  of 
wines;  and  for  what  was  it  exchanged?  815. 

54.  What  were  subsidies,  tonnage,  hndpoundagv; 
and  what  became  of  the  last  two  duties  f  815, 816. 

55.  What  is  called  the  alien's  dutyf  816. 

56.  What  is  the  excise  duty,  and  wherein  does 
it  differ  from  tlie  customs  f  818-820. 

57.  ^hfktHihosaU  dutyf  821. 

58.  What  is  the  duty  for  the  earru^o/l0tt«f«« 
821. 
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69.  WK^t  we  the  ttjimp  duties  f  828. 

60.  What  U  the  duty  upon  houtet  and  trindowt  f 
824,  825. 

61.  What  was  Aear^A-moneyf  824 

62.  What  is  the  duty  for  every  male  eervantf 
825. 

68.  What  is  the  haekney-cocKh  and  chair  duty  f 
826. 

64.  What  is  the  duty  on  offices  and  peneione  f 
'    826. 

65.  How  is  the  revenue  flrat  and  prinoipallj 
ppropriated?  826. 

66.  What  is  the  nature  of  the  national  debt  f 
826,  827. 

67.  Into  what  three  principal  fundt  are  the 
produces  of  the  seyeral  tazet  consolidated  ?  829. 

68.  How  are  the  surpluses  of  these  funds  dis- 
posed of?  880. 

69.  But  for  what  purpose  does  the  surplus  of 
the  aggregate  fund  first  stand  mortgaged  iy  par- 
liament f  881. 

70.  What  is  the  amount  of  his  present  ma- 
jesty's eivU  list  ?  881. 

71.  What  are  the  expenses  defrayed  by  the 
ehaiistf  882. 

72.  Has  the  power  of  the  crown,  upon  the 
whole,  been  weakened  or  strengthened  by  any 
transactions  in  the  last  century  ?  884-887. 

CHAP.  IX.— 0/  Subordinate  Magistrates, 

1.  What  are  the  six  classes  of  subordinaU  met- 
^istrates  of  the  most  general  use  and  authority? 
889. 

2.  What  is  the  sher\f,  and  by  whom  is  he 
chosen?  889^  840. 

8.  In  what  one  county  does  the  office  of  sheriff 
Btill  continue  hereditary;  and  in  what  one  in- 
stance is  the  inheritance  of  a  shrievalty  Tested 
in  a  corporate  body  by  charter  f  840. 

4.  ^ffhKiKnpockei  sheriffs  f  842. 

5.  What  is  the  duration  in  office  of  a  sheriff; 
how  can  his  office  be  determined ;  but  what  does 
the  statute  1  Anne,  st.  1,  c.  8  enact  as  to  the  dura- 
tion in  office  of  all  officers  appointed  by  the  king^; 
and  what  is  enacted  as  to  the  man  who  has  serred 
the  office  of  sheriff  by  statute  1  Ric.  II.  c.  11  ? 
842,  848. 

6.  What  are  the  sheriff^s  four  powers  and  du- 
ties? 848. 

7.  What  does  he  do,  in  his  fudidal  capacity  f 
848. 

8.  What  are  his  rank  and  duty  as  keqter  of  the 
king* s  peace  f  848. 

9.  What  is  he  bound  to  do  in  his  ministerial 
tapatUyt  844. 

10.  What  is  his  business  as  the  kin^s  baiUfff 
844. 

11.  What  are  the  sheriff's  inferior  officers  t 
845. 

12.  What  are  the  regulations  of  an  ttnder- 
sheriff  r  845. 

18.  Wliat  two  classes  of  baU^  are  there; 
ind  what  are  the  duties  of  each  class  ?  845. 

14.  What  is  the  business  of  gaolers  t  846. 

15.  What  is  the  coroner;  how  many  coroners 
ftre  there  for  each  county;  and  by  whom  are 
they  chosen  ?  846. 

16.  What  is  the  qualification  for  a  coroner; 
Mid  how  has  the  office  been  abused  ?  847,  848. 

17.  What  is  the  duration  of  the  office  ?  848. 
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18.  What  are  ihe  judicial  office  and  power  ot 
a  coroner  f  848. 

19.  What  is  the  ministerial  office  of  a  eoronsrf 
849. 

20.  What  is  the  euetos  rotulorumf  849. 

21.  Who  are  euslodes  or  conservators  pads,  «w*- 
tute  officii  f  849,  850. 

22.  What  is  the  origin  of  the  modem  fustiees 
of  the  peace  f  851. 

23.  How  are  they  appointed  T  851. 

24.  Who  are  called /Mftee*  of  the  qtiorumf  and 
why  are  they  so  called  ?  851. 

25.  What  are  the  number  and  qualifications 
of  these /tM^tceff  852,  858. 

26.  By  what  fire  causes  is  the  office  deter- 
minable? 858. 

27.  What  are  the  power,  office,  and  duty  of 
h  justice  of  the  peace  f  853,  854. 

28.  What  two  sorts  of  constables  are  there  ?  855. 

29.  By  whom  are  they  appointed  ?  855,  866. 

80.  What  are  the  three  principal  duties  of  all 
constables^  856,  857. 

81.  By  whom  are  surveyors  of  the  highways 
constituted  ?  857. 

82.  To  what  four  duties  lias  the  statute  now 
reduced  their  office  ?  858. 

88.  What  is  the  origin  of  overseers  of  the  poor  f 
859. 

84.  By  whom  are  they  appointed,  and  whai 
are  their  qualifications  ?  860. 

85.  What  are  their  two  principal  offices  and 
duties?  860. 

86.  What  are  the  different  ways  in  which  such 
a  settlement  in  a  parish  as  will  entitle  a  person 
to  relief  from  the  overseers  of  the  poor  may  be 
gained?  868. 

87.  In  what  case  may  a  person  be  remoTod  to 
his  own  parish,  and  by  whom  ?  864. 

88.  What  is  the  great  cause  of  the  inadequacy 
of  OUT  poor-laws  f  865. 

CHAP.  X.— 0/  the  PeopU,  whether  AUens,  Deri- 

zens,  or  Natives, 

1.  What  is  the  first  and  most  obWons  diTisim 
of  the  people  t  866. 

2.  What  is  allegiance  f  866. 
8.  What  was /6a%f  867. 

4.  What  was  the  difference  between  sia^  and 
Uege  homage  f  867. 

5.  For  what  reason,  with  us  in  England,  could 
only  the  oath  of  fealty  be  taken  to  inferior  Urds^ 
and  not  that  of  allegiance  f  867. 

6.  What  is  the  present  oath  of  alUgianeef  866u 

7.  What  is  the  oath  of  st^emi*eyf  868. 

8.  What  is  the  oath  of  aeration  f  868. 

9.  By  whom  must  this  oath  be  taken ;  and  to 
whom  may  it  be  tendered  ?  868. 

10.  To  whom  may  the  oath  qf  allegiance  be 
tendered?  868. 

11.  Does  the  subject  owe  no  allegiance  If  he 
haye  taken  no  oathf  868,  869. 

12.  Into  what  two  sorts  or  species  is  aU  affc^ 
giance^  both  esq^reu  and  inyilied,  distinguished  by 
the  law  f  869. 

18  What  is  the  first  of  these  kinds  of  aUc- 
gianeef  869. 

14.  Can  this  allegiance  be  put  off  ty  aaj  a«l 
of  the  liegeman  f  869,  870 

15.  What  is  the  second  of  these  kinds  of  oll^ 
giance;  and  when  does  it  cease  to  be  dut  .  370 
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16.  Is  it  tretuon  for  an^  sabject  to  practise  any 
Iking  against  the  erovm  and  dignity  of  a  usorper, 
who  may  be  king  de  facto  f  870,  871. 

17.  Is  aUegianee  held  to  be  applicable  ftirther 
Ihan  to  ihe  political  capacity  of  the  kingf  871. 

18.  Do  the  different  rights  of  nativet  and  aUmt 
eorreepond  with  their  different  degrees  of  duty  f 
871. 

19.  If  an  (dim  bom  purchase  lands  in  Eng- 
land, who  is  entitled  to  them  ?  872. 

20.  Is  the  case  altered  if  the  property  he  ac- 
quires be  pertonal  estate  f  872. 

21.  May  an  tUien  trade  or  work  for  himself  as 
an  artificer  in  England  1  872. 

22.  May  an  alien  bring  an  action  or  make  a 
wiUf  872. 

28.  What  if  he  be  an  alien  enemy  f  872. 

24.  In  what  cases  is  one  bom  out  of  the  king's 
dominions  not  an  ali£n  bat  a  native  f  878. 

25.  What  are  the  children  of  aliens  bom  in 
England?  878. 

26.  What  is  a  denizen  f  874. 

27.  What  are  his  priTileges?  874. 

28.  How  can  an  aUen  be  naturaUudf  874. 

29.  What  are  the  incapacities  of  a  naturaliied 
aUenl  874. 

80.  How  may  foreign  seamen  be  naturaliudf 
H76. 

81.  How  mhj  foreign  Protestants  and  Jews  re- 
siding or  serying  in  the  American  eoloniss  be  no- 
hsrahtedf  876. 

CHAP.  XI.— 0/  the  Clergy. 

1.  Into  how  many  kinds  are  the  people,  whe- 
ther aliens,  denizens,  or  natives,  divisible  ?  876. 

2.  What  does  the  word  clergy  comprehend  in 
law?  876. 

8.  What  are  a  clergyman* s  exemptions  and  pri- 
Tileges ?  876,  877. 

4.  What  are  his  disabiliUes  ?  877. 

6.  What  are  the  eight  ranks  and  degrees  in 
the  frame  and  constitutiott  of  eedesiastieal  polity  f 
877,  882,  888,  884,  894,  896. 

6.  By  whom  is  an  archbishop  or  bishop  elected : 
and  what  are  the  forms  of  such  elections  ?  877, 
879,  880. 

7.  What  are  the  power  and  authority  of  an 
mrchbishopf  880. 

8.  What  is  called  the  archlnshop*s  options  f 
881. 

9.  What  are  the  priTileges  of  the  Archbishop 
of  Canterbury  f  881. 

10.  What  are  the  power  and  authority  of  a 
biehopt  882. 

11.  How  may  arehbishcpries  and  bishopries 
become  Toid  ?  882. 

12.  What  are  the  oifices  of  dean  and  chapter  f 
882 

18.  How  are  ancient  and  modem  deans  elected  ? 
S82. 

14.  How  is  the  eAa/)l^  appointed?  888. 

15.  How  may  deaneries  and  prebends  become 
Toid?  888. 

16.  What  is  iht furisdieti&n  of  an  archdeacon; 
and  by  whom  is  he  appointed  ?  888. 

17.  What  are  rural  deans  f  884. 

18.  What  is  a  parson,  and  to  what  Is  he  en- 
titled? 884. 

19.  What  is  an  appropriated  parsonage  ;  whence 
ie  the  origin  of  appropriations ;  and  whose  con- 


sents are  necessary  to  make  an  (impropriation ' 
884,885. 

20.  How  may  an  aj^opriation  be  seTered? 
885,  886. 

21.  What  is  a  vicar,  and  how  is  he  distin- 
guished Arom  K  parson  f  888. 

22.  What  four  requisites  are  necessary  to  a 
parson  or  vicar ;  what  is  the  qualification  to  be 
admitted  to  a  benefice  by  statute  18  &  14  Car. 
II.  c.  4;  and  what  if  orders,  or  a  license  to 
preach,  be  obtained  by  money  or  corrupt  prac- 
tices? 888,  889. 

28.  Upon  what  three  accounts  may  the  bishop 
refkse  to  institute  a  elerk  to  Sk  parsonage  or  vicar 
agef  889. 

24.  In  the  case  of  an  action  at  law,  brought 
by  the  patron  against  the  bishop  for  refusing  his 
cUrk,  what  if  the  cause  be  of  a  temporal  nature , 
what  if  of  a  spiritual  t  and  what  if  it  be  minus 
suffidens  in  Uteraturdf  890. 

25.  What  is  required  of  a  viear,  upon  itisitr 
tutionf  890.  ^ 

26.  What  is  a  collation  to  a  benefice  f  891. 

27.  How  is  the  ceremony  of  induction  per- 
formed? 891. 

28.  What  is  the  law  as  to  residence  by  statute 
21  Hen.  VIII.  c.  18 ;  and  what  provision  is  made 
for  rebuilding  or  repairing  parsonage-houses  by 
statute  17  Geo.  III.  c.  58?  892. 

29.  By  what  fiye  means  may  Sk  parson  or  viear 
cease  to  be  so  ?  892.  

80.  Who,  by  sUtute  21  Hen.  Vm.,  are  en- 
titled to  have  a  dispensation ;  without  which  in 
what  case  cannot  two  ben^es  be  held  together  ? 
892. 

81.  What  are  a  commenda  retinere  and  a  com- 
menda  reeiperef  898. 

82.  What  is  a  curatef  898. 

88.  What  is  h  perpetual  euraqff  894. 

84.  What  are  churchwardens  f  894. 

85.  By  whom  are  they  appointed,  and  what 
are  their  powers  and  duties  ?  894. 

86.  How  are  parish  clerks  regarded  by  the 
commtm  law  f  895. 

87.  By  whom  is  the  parish  clerk  appointed  ? 
895. 

CHAP.  XII.— Of  the  dva  State. 

1.  Ikto  what  three  distinct  states  may  the  lay 
part  of  his  majesty's  subjects  be  diTided  ?  896. 

2.  What  does  the  first  of  these  states  include  T 
896. 

8.  Of  what  two  classes  does  it  consist  ?  806. 
-    4.  What  are  the  five  degrees  of  nobility  now 
in  use?  896. 

5.  What  is  the  origin  of  the  title  of  dukef 
897. 

6.  What  is  the  origin  of  the  title  of  marquess  f 
897. 

7.  What  is  the  origin  of  the  title  of  earlf 
898. 

8.  What  is  the  origin  of  the  title  of  viscount  t 
898. 

9.  What  is  the  origin  of  the  title  of  baron  f 
898. 

10.  Is  the  right  of  peerage  territorial,  or  per^ 
Bonal?  899. 

11.  How  are  peers  now  created ;  and  what  are 
the  seyeral  advantages  of  both  modes  of  ot^a 
tion?  400. 
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12  WILftt  are  the  prmleges  of  peert^  exelnriTe 
01  their  capacity  as  membert  of  parliament  and 
M  hereditary  eounteUon  of  the  crown  f  401,  402. 

18  In  what  cases  has  a  peereu  a  right  to  be 
triiid  by  peer$  f  401. 

1  i.  How  may  a  peer  lose  his  nobUUy  f  402. 

16.  Into  wh«t  eleTStt  degrees  are  the  comman- 
alty  diTided  T  408-407. 

16.  By  whom  was  the  order  of  the  gorier  insti- 
tated?  408. 

17.  What  is  a  knight  banneret;  and  in  what 
case  is  he  entitled  to  rank  before  the  younger 
tone  of  vueowUaf  408. 

18.  For  what  purpose  was  the  title  of  baronet 
instituted  ?  and  for  what  reason  haye  all  baroneie 
a  kand gtUee  in  afield  arfent  added  to  their  aoatf 
408. 

10.  Why  are  knighU  of  the  bath  so  eaUod! 
404. 

20.  Whence  is  the  origin  of  a  kn^ht  bachelor  f 
404. 

21.  Who  are  etqutreef  406. 

22.  Who  are  pentlemen  f  406. 
28.  Who  are  yeomen  f  406. 

24.  What  are  the  rest  of  the  commonalty  f 
407. 

CHAP.  Xin Of  the  Military  and  Maritime 

Statu. 

1.  What  does  the  military  etate  include  ?  408. 

2.  How  do  the  laws  and  constitution  of  this 
kingdom  look  upon  a  tolditr  t  408. 

8.  Of  what  does  the  military  etate^  by  the 
Standing  constitutional  law,  consist?  412. 

4.  How  is  the  militia  of  each  county  raised 
and  officered ;  and  where  are  they  not  compel- 
lable to  march  ?  412. 

6.  How  are  the  armiee,  which  are  esteemed 
necessary  when  the  nation  is  engaged  in  war, 
to  be  looked  upon  ?  418. 

..    6.  What  is  martial  law,  according  to  Sir  Mat- 
thew Hale?  418. 

7.  If  a  Ueutenantf  or  other  that  hath  commis- 
sion of  martial  authority,  doth,  in  time  of  peace, 
execute  any  man  by  colour  of  martial  law,  what 
is  his  crime  by  magna  carta  f  418. 

8.  What  does  the  petition  of  right  moreoTor 
enact  as  to  toldiere  and  martitd  lawf  418. 

9.  What  does  one  of  the  articles  of  the  bUl  of 
righte  say  as  to  etanding  armiee  f  418. 

10.  In  what  case  are  etanding  armiee,  ^feo  facto, 
disbanded  at  the  expiration  of  eyery  year  ?  414. 

11.  What  does  Baron  Montesquieu  declare  to 
be  necessary  to  prerent  the  executive  power  from 
being  able  to  oppress  by  its  armiee  f  414. 

12.  How  ate  our  armiee  goTomed  ?  414,  416. 
18.  What  reform  in  the  mutiny  act  does  the 

eommentator  recommend  ?  416,  416. 

14.  But  in  what  cases  has  the  humanity  of  our 
Handing  lawe  put  eoUhere  in  a  better  condition 
^han  other  subjects  ?  417. 

16.  Of  what  does  the  m4sritime  etate  consist  ? 
418. 

16.  What  are  called  the  lawe  of  Oleronl  418. 

17.  How  has  the  law,  from  necessity,  provided 
for  the  supply  of  the  royal  navy  with  eeamen  f 
419. 

18.  flow  is  it  proTed  that  the  king  has  the 
power  of  impreeeing  eeafaring  men  for  the  eea- 
eervieef  41<).  420. 


19.  Who  are  pririleged  from  bcmg  wynaetei 
at  common  law  7  420. 

20.  How  else  has  the  law  provided  for  the  in 
crease  of  eeamen  and  manning  the  royal  navy  f 
420. 

21.  How  is  tbe  navy  goTemed ;  wherein  doee 
that  method  of  goTemment  differ  from  thai  of 
the  army ;  and  whence  is  it  most  probable  the 
difference  arose?  420,  421. 

22.  What  are  the  priTileges  eonfemd  oa  Mil- 
ord/ 421. 

CHAP.  JJS.^Of  Maeter  and  Servant 

1.  What  are  the  three  gnai  private  eeonomieai 
relatione  of  pereone  f  422. 

2.  What  is  the  fourth  private  eeonomieai  relo' 
tion  consequent  upon  the  failure  of  the  third  by 
the  death  of  one  of  the  parties  ?  422. 

8.  Can  elavery  subsist  in  England  ?  428,  424. 

4.  Can  elavery  subsist  anywhere  consistent^ 
with  reason  and  the  principles  of  natural  law  / 
and  why  are  the  three  origins  of  the  right  rf 
elavery  assigned  by  Justinian  built  upon  £slse 
foundations?  428. 

6.  What  is  the  first  sort  of  eervante  acknow- 
ledged by  the  laws  of  England  ?  426. 

6.  If  the  hiring  of  sudi  eervant  be  general, 
for  what  period  does  the  law  construe  k  to  be  t 
426. 

7.  Who  are  compellable  by  two  fuetieee  to  ge 
out  to  eerviee  in  husbandry,  or  certain  specific 
trades,  for  the  promotion  of  honest  industry? 
426. 

8.  What  are  the  ieeond  speeies  of  eervante 
called?  426. 

9.  Who  are  compellable  by  two  fuetieee  to  take 
the  children  of  poor  persons  as  apprentieet  f  426u 

10.  What  are  the  third  species  of  eervmUe^ 
and  for  what  term  are  they  hired  ?  426. 

11.  How  are  they  regulated?  427. 

12.  What  is  the  fourUi  species  of  eervante,  be- 
ing rather  in  a  superior,  or  ministerial,  eua* 
city?  427. 

18.  What  does  a  person  gain  by  eerviee  for  a 
year,  or  i^Bprentioeehyf  under  indenturee  f  427. 

14.  What  does  a  person  gain  by  eerving  eeven 
yeare  as  apprentiee  to  a  trade  ?  427. 

16.  Are  <i;»prtfn<i0efA^  requisite  for  eifery  trade 
and  for  trading  everywhere?  428. 

16.  Is  an  actual  apprentieeehip  to  a  trade  fbr 
eeven  yeare  necessary  to  entitle  a  person  to  exer- 
cise that  trade  ?  428. 

17.  May  a  maeter,  or  maeter^e  wtfe,  correct  Us 
tqsprentiee  or  his  eervant  f  428. 

18.  What  if  a  eervant  assault  his  maetet  or  his 
maeter* e  wifef  428. 

19.  What  may  a  muBcter  do  towards  othen  on 
behalf  of  his  eervant  f  429. 

20.  What  does  the  law  call  mamtenamtef  489. 

21.  What  may  a  eervant  do  towards  others  oft 
behalf  of  his  maeter  f  429,  480. 

22.  In  what  case  is  the  maeter  aaeweimble  for 
the  act  of  the  eervant  f  429,  480 

CHAP.  XV,^€f  ffueband  and  W^  - 

1.  What  is  the  n^oond  private  eeonomieai 
tion  of  pereone  f  488. 

2.  In  what  light  does  the  law  oensider 
riagef  488. 
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8.  When  does  the  law  allow  the  marrioffe  con- 
tract  to  be  good  and  valid  T  438. 

4.  Of  what  two  sorts  are  the  disabilities  to 
contract  marriage  f  484. 

5.  How  dj  eantmieal  impedimentt  afSsct  a  mar' 
riagef  484. 

6.  What  are  the  disabiliUes  of  this  nature  T 
484. 

7.  What  does  the  statate  82  Hen.  YIL  c.  88 
declare  as  to  marriages  f  486. 

8.  How  do  dvil  diaabilUiet  affect  a  marriage  f 
485. 

9.  What  is  the  first  Qf  tfi^  legal  duabUitiuf 
486. 

10.  What  is  the  second?  486. 

11.  What  is  the  third  7  487. 

12.  To  what  penalty  is  that  clergyman  liable 
who  marries  a  couple  either  without  publication 
of  banna  or  without  a  lieerue  f  487. 

18.  To  what  penalty  is  he  liable,  by  statute 
4  &  5  Ph.  and  M.  c.  8,  who  marries  a  female 
under  the  age  of  sixteen  years  without  consent 
of  her  parents  or  guardians  f  487. 

14.  What  marriages  without  consent  are  Toid 
by  statute  26  Geo.  II.  c.  88  ?  487,  488. 

16.  What  is  the  fourth  legal  incapacity  to 
contract  marriage;  and  what  has  the  statute  15 
Geo.  II.  c.  80  proYided  as  to  this  incapacity  ? 
488,  489. 

16.  How  must  a  marriage  be  celebrated  to 
make  it  yalid  7  489,  440. 

17.  In  what  two  ways  may  marriages  be  dis- 
■oWed?  440. 

18.  What  are  the  two  kinds  of  divorce  f  440. 

19.  For  what  cause  must  the  first  kind  of  di- 
vares  be  ?  440. 

20.  For  what  cause  must  the  second  kind  of 
ii»Mre«be?  440,441. 

21.  In  case  of  divorce  a  mensa  et  thoro,  what 
does  the  law  allow  to  the  vfi/et  441. 

22.  What  is  the  writ  de  estoverOs  habendisf 
441. 

28.  But  in  what  case  does  the  law  allow  no 
mUmonyf  442. 

24.  What  are  the  legal  consequences  of  mar- 
riage f  442. 

25.  For  what  debts  of  the  wife  is  the  husband 
Uable?  442,  448. 

26.  Is  there  not  one  case  where  the  wife  shall 
■ae  and  be  sued  as  a  feme  solef  448. 

27.  Is  there  not  one  case  where  a  wtfe,  by  sta- 
tute 8  Hen.  VII.  c.  2,  can  be  evidence  against 
lier  husband  f  448. 

28.  What  is  the  only  deed  a  wife  can  execute  7 
444. 

29.  What  restraint  may  a  husband  lay  upon 
^is  wife  in  case  of  gross  misbehayiour  7  444, 
446. 


gHAP.  XVI.— 0/  Parent  and  ChUd. 


\ 


1.  What  is  the  third  and  most  uniTersal  pri- 
pats  economical  relation  of  persons  f  446. 

2.  Of  what  two  sorts  are  children  f  446. 
8.  Who  is  a  Ugitimate  child  f  446. 

4.  What  are  the  three  legal  duties  of  parents 
to  legitimate  children  f  446. 

6.  In  what  case  may  the  churchwardens  and 
overseers  of  the  parish  seise  the  parents  rents, 
joodsy  and  chattels  and  dispose  of  them  towards 
Uii»  child's  maintenance  f  448 


6.  In  what  case  shall  a  second  husoand  be 
charged  to  maintain  his  wife's  child  by  her  flna 
husband  r  448. 

7.  But  in  what  case  is  a  parent  not  bound  te 
proYide  a  maintenance  for  his  issue  f  449. 

8.  What  is  the  penalty  on  a  parentis  refusing 
to  proTide  a  maintenance  for  such  of  his  children 
as  the  law  puts  upon  him  to  maintain  7  449. 

9.  What  is  ezActed  if  a  Popish  or  Jewish  pa" 
rent  shall  refuse  to  allow  his  Protestemt  child  a 
fitting  maintenance  f  449. 

10.  What  is  the  law  as  to  disinheriting  children 
hjwiUf  449,  450. 

11.  What  may  a  parent  do  for  a  ehUd,  as  its 
protector,  towards  others  7  450. 

12.  In  what  one  cdae  does  the  law  interfere 
between  a  parent  and  his  child  in  regard  to  edu- 
cation  t  451. 

18.  From  what  is  the  power  of  parents  oyer 
their  cAtMlr«n  derived?  452. 

14.  What  power  do  our  laws  give  Sk parent  over 
his  child  f  452,  458. 

15.  When  does  that  power  cease  ?  458 

16.  Whence  do  the  duties  of  children  to  their 
parents  arise  ?  458. 

17.  What  are  those  duties  7  458,  454. 

18.  Bo  these  duties  cease  upon  any  misbe- 
haviour of  the  parent  f  454. 

19.  Who  is  a  bastard  f  454. 

20.  Why  is  our  law  on  this  head  superior  to 
the  Roman  ?  455. 

21.  What  is  a  writ  de  ventre  inspidendo;  and 
by  whom  and  when  may  it  be  sued  out  ?  456. 

22.  If  a  man  dies,  and  his  widow  marries  again 
so  soon  that,  by  the  course  of  nature,  the  ehifd 
of  which  she  shall  be  delivered  might  have  been 
begotten  by  either  husband,  which  shall  be  the 
chiid*s  father  f  457. 

28.  In  what  cases  may  children  bom  during 
wedlock  be  bastards  f  457. 

24.  What  is  the  duty  of  parents  to  their  bastard 
children  f  458. 

25.  What  is  the  method  in  which  the  English 
law  provides  maintenance  for  bastards  f  458. 

26.  What  are  the  rights  of  a  bastard  t  459. 

27.  What  is  the  principal  incapacity  of  a 
bastard  f  459. 

28.  How  may  a  bastardhe  made  legitimatsf  459. 

CHAP.  XVII.— 0/  Guardian  and  Ward. 

1.  What  is  the  fourth  private  economical  rdo" 
tion  of  persons  f  460. 

2.  What  is  the  first  species  of  guardian  /  and 
who  is  thtkt  guardian  t  461. 

8.  If  the  father  assign  no  guardian  to  his 
daughter  under  the  age  of  sixteen  years,  who 
shall  be  her  guardian  f  461. 

4.  What  and  who  is  the  second  species  cf 
guardian  f  461. 

5.  What  is  the  third  species  cf  guardian; 
when  does  it  take  place ;  upon  whom  does  that 
guardianship  devolve  till  the  minor  is  presumed 
to  have  sufficient  discretion  to  choose  his  own 
guardian ;  and  at  what  age  does  that  presump- 
tion take  place?  461,  462. 

6.  What  is  the  fourth  species  of  guardian ; 
how  may  it  be  appointed ;  and  who  may  accept 
the  appointment?  462. 

7.  What  are  the  power  and  reciprocal  duty  cf 
a  guardian  and  wardf  462. 
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8.  What  is  the  guardian  boond  to  do  when  the 
•larif  comes  of  age?  468. 

9.  Under  whose  control  are  guardiant  f  468. 

10.  What  are  the  different  ages  at  which  male 
Uid  female  are  competent  to  ditterent  purposes? 
468. 

11.  On  what  day  is  the  fUll  age  of  male  and 
female  completed  7  468. 

12.  How  can  an  infant  be  sued?  464. 
18.  How  can  he  sue  7  464. 

14.  At  what  age  may  an  ii\faiiU  be  eapUdUy 
puniehedf  464. 

15.  What  if  an  truant  neglect  to  demand  his 
right?  466. 

16.  What  estates  may  an  ir\fant  aliene?  466. 

17.  What  legal  act  may  an  infant  do  ?  466. 

18.  How  may  an  ir\fanl  purchase  lands  7  466. 

19.  What  deed  can  an  infant  make  which  is 
not  afterwards  Toidable  7  466. 

20.  How  may  an  infant  bind  himself  by  con- 
tract f  466. 

CHAP.  XVnL— (?/  Carporatiana. 

1.  What  are  bodies  politic,  bodice  corporate,  or 
corporationt ;  and  for  what  purpose  are  they 
constituted?  467. 

2.  What  is  the  first  diyision  of  corporatione  f 
469. 

8.  How  are  these  tncof^poratiofM  again  diyided? 
470. 

4.  Of  what  two  sorts  are  lay  corporatione  t 
470. 

6.  What  is  absolutely  necessary  to  the  erec- 
tion of  a  corporation  f  472. 

6.  In  what  sort  of  corporatione  is  the  king'e 
impUed  consent  to  be  found  7  472. 

7.  What  are  the  two  methods  by  which  the 
king*e  concent  is  giyen  7  478. 

8.  What  is  necessary  to  the  Tery  being  of  a 
corporation  f  475. 

9.  What  are  the  fiye  powers  incident  to  aU 
corporatione  f  475,  476. 

10.  What  are  those  privileges  and  disabilities 
that  attend  aggregate  corporatione  and  are  not 
applicable  to  such  as  are  eole  f  476,  477. 

11.  May  either  kind  of  corporation  take  goods 
and  chattels  for  the  benefit  of  themselyes  and 
their  successors  ?  477. 


12.  Who  hare  the  right  to  gire  lawe  to  code 
eiaetical  sixd  elecmoeynarg  fowuUuione  t  477. 

18.  What  acts  can  aggregate  corporatione^  that 
have  by  their  constitution  a  head,  do  during  the 
vacancy  of  the  headckip  f  478. 

14.  In  aggregate  corporatione  what  determine 
the  act  of  the  whole  botfy  ;  and  what  is  enacted 
by  statute  88  Hen.  VIII.  c.  27  as  to  any  private 
statutes  made  hj  founder e  of  ccrporaii;me  in  dero- 
gation of  the  common  law  in  this  particular? 
478. 

16.  How  do  the  statutes  of  mortmain  effeoi 
corporatione  f  479.     ' 

16.  What  is  the  general  duty  of  corporatione  f 
480. 

17.  How  is  this  dutj^  enforced?  480. 

18.  Who  is  the  visitor  of  eeeUeiaetical  corpo* 
rations  f  480. 

19.  Who  is  the  visitor  of  lay  eorporaOonet 
480. 

20.  What  does  the  law  mean  by  the  distinction 
of  fundatio  incqticne  and  fundatio  perficiene  ;  and 
why  is  the  king  the  visitor  of  all  lay  dvil  corpo- 
rations,  and  the  endotoer  the  visitor  of  aXL  lay 
eleemosynary  ones  7  481. 

21.  Where  shall  the  king  ei^ercise  this  his  ju- 
risdiction? 481. 

22.  May  there  not  be  another  visitor  of  lay 
eleemosynary  corporations  than  the  founder  f  482. 

28.  What  has  been  long  held  as  to  the  visitation 
of  hospitals,  spiritutU  and  lay  ;  what  does  the  sta- 
tute 14  Eliz.  c.  5  direct  on  Uie  subject ;  and  by 
whom  are  all  the  hospitals  founded  by  the  statute 
89  Eliz.  c.  5  to  be  visited?  482. 

24.  Are  colleges  lay  or  eeelcsiMtical  corpora' 
tionsf  488. 

26.  To  whom  do  the  lands  and  tenements  of  a 
corporation  revert  upon  its  dissolution  7  484. 

26.  What  becomes  of  the  corporation's  debts 
upon  its  dissolution  7  484. 

27.  By  what  four  methods  may  a  corporaOom 
be  dissolved  7  486. 

28.  YfhAi  iaa^ir\formation  in  nature  of  a  writ  i^ 
quo  warranto;  and  when  may  it  be  brought? 
486. 

29.  What  is  enacted  as  to  ih9  franchises  of  the 
dty  of  London  f  486. 

80.  What  is  provided  against  the  dissolution 
of  corporations  f  486. 


BOOK  II.-OP  THE  RIGHTS  OF  THINGS. 


CHAP.  I.— 0/  Property  in  General, 

1.  What  do  the  writers  on  natural  law  style 
those  rights  which  a  man  may  acquire  in  and  to 
such  external  things  as  are  unconnected  with 
his  person?  1. 

2.  In  what  has  all  dominion  over  external 
things  its  original  7  2. 

8.  In  those  times  when  all  things  were  in  com- 
mon among  men,  what  first  gave  to  one  man  a 
transient  property  in  the  use  of  a  thing  7  8. 

4.  What  circumstances  must  soon  have  pointed 
out  the  necessity  of  appropriating  to  individuals 
not  the  immediate  use  only,  but  Uie  substance,  of 
the  thing  to  be  used ;  and  how  must  that  pro- 
perly have  been  originally  acquired  7  4-9. 

6.  What  was.  the  origin  of  conv^ancee,  wiUe, 
'\eirships,  and  escheats  7  9-18. 
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6.  But  are  there  not  some  few  things  which 
are  capable  only  of  a  transient  usufhictory  pro- 
perty, and  which  must  therefore  still  remain  io 
common?  14. 

7.  And  are  there  not  other  things  in  which  % 
permanent  property  may  subsist,  and  which  yet 
would  be  frequently  found  without  a  proprietei 
had  not  the  law  provided  a  remedy  for  this  in- 
convenience? 14,  16. 

CHAP.  11.-0/  Real  Property;  and,frti,  of  Cor- 
poreal Hereditaments, 

1.  What  are  the  olQeete  of  domiidon  or  pro- 
perty, as  contradistinguished  from  what  7  16. 

2.  Into  what  two  kinds  are  things,  by  the  law 
of  England,  distributed  7  16. 

8.  What  is  the  commentator's  definition  of  thu 
first  kind  of  things  f  16. 
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4.  WhAt  of  the  seoond  T  16. 
6.  Of  what  three  sorts  or  kinds  are  tMngt  real 
nsualhr  said  to  consist?  16. 

6.  What  is  a  tenement  in  law  T  17. 

7.  How  does  Sir  Edward  Coke  define  a  here- 
ditament f  17. 

8.  Does  either  of  these  kinds  of  thmge  real  in- 
Wlttde  the  other  ?  17. 

9.  Of  what  tw6  kinds  are  heredUamentt ;  and 
of  what  do  each  of  those  kinds  consist?  17. 

10.  Under  what  general  denomination  may  all 
corporeal  hereditamente  be  comprehended  ?  17. 

11.  If  I  convey  the  landf  doth  the  ttrtteiure 
upon  it  pass  with  it  ?  18. 

12.  How  is  water  considered  in  law ;  and  by 
what  description  must  an  action  be  brought  to 
recoTer  it  ?  18. 

18.  What  extent  hath  land,  in  its  legal  signi- 
fication, upwards  and  downwards?  18. 

14.  What  passes  in  law  by  a  grant  of  waters 
19. 

CHAP.  III. — Of  Incorporeal  HeredkaimenU, 

1.  What  is  an  ineorporeal  hereditament  f  20. 

2.  Of  what  ten  sorts  do  incorporeal  heredita- 
nente  principally  consist  ?  21. 

8.  What  is  an  adooweonf  21. 
4.  What  is  the  difference  between  an  advoweon 
appendant  and  an  advoweon  in  groee  f  22. 
6.  What  is  an  adTOW8on^efen<a^v«/  22. 

6.  What  is  an  advowson  eoUativef  22. 

7.  What  is  an  advowson  donative  f  28. 

8.  What  are  tithet,  whether  predial^  mixedf  or 
pereonalf  24. 

9.  To  whom  are  they  due  ?  28. 

10.  By  what  two  means  may  lands  be  dis- 
charged Arom  the  payment  of  tithee  f  28. 

11.  What  is  a  real  compoeiiion;  and  by  what 
means  has  it  grown  into  desuetude  ?  28,  29. 

12.  What  is  a  modtu  dedmantHf  or  modue  only, 
as  it  is  called?  29. 

18.  What  six  rules  must  be  observed  to  make 
the  modue  good  and  su£Kcient  ?  80. 

14.  ^heX  is  9b  rank  modus  t  80. 

16.  What  is  a  prescription  de  nan  dedmendo  f 
81. 

16.  Who  are  personally  entitled  to  the  pri- 
vilege of  being  discharged  from  the  payment  of 
tithee  f  81. 

17.  From  what  original  have  sprung  all  the 
lands  which,  being  in  lay  hands,  do  at  present 
claim  to  be  tithe-free  f  82. 

18.  What  is  right  of  common  f  82. 

19.  Of  what  four  sorts  does  common  chiefly 
consist?  82. 

20.  What  is  common  of  paetwre;  and  of  what 
fvnr  species  does  it  consist  ?  82. 

21  What  is  common  appendant  f  88. 

22  What  is  common  appurtenant  f  88. 

28    What  is  common  bwoMte  of  vicinage  f  88. 

24.  What  is  common  in  groee  f  84. 

25.  What  is  called  a  lord  of  a  manor's  a/n 
wrovingt  84. 

26.  What  is  common  of  pieeary  f  84. 

27.  What  is  common  of  turbary  f  84. 

28.  What  is  common  of  eetovere  or  boteef 
16. 

29.  What  is  right  of  way ;  and  on  what  three 
reasons  may  it  be  grounded  ?  86,  B6. 

80.  Upon  what  principle  of  law,  when  a  man 


grants  me  a  piece  of  groi\nd  In  the  middle  sf 
his  field,  does  he  at  the  same  time  tacitly  and 
impliedly  give  me  a  way  to  come  at  it  ?  86. 

81.  Whatareo^efl  36. 

82.  What  are  tJay/ii^M^  87. 

88.  What  B,Te  franchieee  or  liberties  t  37. 
84.  Wherein  do  a  forest,  a  chace,  and  a  park 
differ?  88. 

86.  What  is  s,Jree  warren  f  88,  89. 

86.  How  comes  it  to  pass  that  a  man  and  his 
heirs  have  sometimes  ^e«  warren  over  another's 
ground?  89. 

87.  What  is  a  free  fishery ;  and  by  what  was 
the  making  grants  of  such  a  franchise  prohibited  T 
89. 

88.  Wherein  does  a  free  fishery  differ  from  a 
eeveral  one  and  a  common  of  piecary  f  39»  40. 

89.  What  are  corodiesf  40. 

40.  What  is  an  annuity  ;  and  wherein  does  ii 
differ  from  a  rent  charge  f  40. 

41.  'WhtA  9X9  rents  f  41. 

42.  What  are  the  four  requisites  to  a  rent  f  41. 

43.  What  are  the  three  manner  of  renth  at 
common  law  ?  41. 

44.  What  is  rent-service  f  42. 
46.  What  is  rent-charge  f  42. 

46.  Whatisr«n/-Mcib;  42. 

47.  What  are  rents  of  assise  f  42. 

48.  WhaA  are  chief-renUt  42. 

49.  What  are  quitnrentsf  42. 

60.  What  were  anciently  called  white-rents  or 
blanch  farms,  reditus  albi,  in  contradistinction  to 
reditus  nigri  or  black-mail  f  42. 

61.  What  is  racA;-ren<;  48. 

62.  Whatisa/e«-/</rm  rentf  48. 

68.  Where  and  when  is  rent  regularly  due  and 
payable?  48. 

CHAP.  ly.— 0/  the  Feodal  Syetem. 

1.  Whenck  is  the  origin  of  the  constitulion 
ot  feuds  f  46. 

2.  What  were /RMii;  46. 

8.  Upon  what  condition  were  they  held ;  and 
what  was  the  nature  of  the  feodal  constitution? 
46. 

4.  At  about  what  time  was  the  feodal  polity 
received  in  England  ?  48. 

6.  Into  what  historical  mistake  have  many 
writers  been  led  by  not  understanding  i\i%  feodal 
acceptation  of  the  word  conquest  f  48. 

6.  Upon  the  introduction  of  iht  feodal  system 
into  England,  what  became  the  fundamental 
maxim  and  necessary  principle  of  our  English 
tenures?  61. 

7.  How  was  the  feodal  system  affected  by  king 
Henry  I.'s  charter?  62. 

8.  How  by  that  of  king  John,  confirmed  by 
his  son  Hen.  III.  ?  62. 

9.  What  were  the  grantor  and  grantee  of  a 
feud  respectively  called  ?  68. 

10.  What  was  the  ceremony  of  granting  a 
feudf  68. 

11.  What  were  the  oaths  ot  fealty  and  homage  f 
68,64. 

12.  What  was  the  twofold  nature  of  the  feud- 
atory's service  or  suit  f  64. 

18.  Why  were  the  feudatories  distinguished 
by  the  appellation  of  pares  eurtis  or  euricB  f  64. 
14.  How  wort  fends  hereditary?  66,  66. 
16.  Why  could  neither  the  lord  nor  tue  vassal 
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*li6ii«  their  estates  lAthout  the  oonsent  of  esoh 
other?  67. 

16.  Whence  oam^feodal  tenures  to  be  divided 
into  feocUd  propria  et  imprepria ;  and  what  was 
the  difference  between  wxxyhftndtf  67,  68. 

CHAP.  y.  Of  ike  Andmt  BngHth  Tmura. 

1.  Why  are  the  words  tmMunt,  tenanty  and 
Umir§  so  universallj  applied  in  speaking  of  all 
the  real  property  of  the  kingdom  T  69. 

2.  Who  is  the  lord  paramount  of  England? 
69. 

8.  Who  were  called  tenants  paravailf  60. 

4.  Who  were  called  tenants  m  eapite  f  60. 

5.  Of  what  two  kinds,  in  respect  of  their 
quality,  were  the  services  that  were  due  on  ac- 
count of  the  four  principal  species  of  lay  tenure, 
to  which  all  other  tenures  that  subsisted  among 
our  ancestors  may  be  reduced  ?  60. 

6.  Of  what  two  kinds  were  they  in  respect  of 
their  quantity  and  the  time  of  exacting  them  ? 
•0. 

7.  What  were /r««  services?  60. 

8.  What  were  6a««  services  ?  61. 

9.  What  were  the  certain  services  ?  61. 

10.  What  were  the  uncertain  services  ?  61. 

11.  What,  according  to  Bracton,  were  these 
four  principal  species  of  lay-tenure,  to  which  all 
other  tenures  that  subsisted  among  our  ancestors 
»ay  be  reduced?  61,  62. 

12.  What  constituted  a  tenure  by  kniffht-serviest 
and  what  was  the  service  t  62. 

18.  What  was  this  tenant's  reditus,  his  rent  or 
service,  for  the  land  he  claimed  t<>  hold  ?  62. 

14.  What  were  the  seven  fruits  and  conse- 
quences inseparably  incident  to  this  tenure  7  68. 

16.  What  were  the  three  principal  aids  which 
were  taken  by  the  lord  of  this  tenant  f  68. 

16.  What  did  king  John's  magna  carta  ordain 
as  to  aids  f  64. 

17.  What  did  the  statute  called  confirmatio 
ehartarum  ordain  as  to  aidsf  64. 

18.  What  did  the  statuU  of  Westminster  fix  as 
to  aidsf  66. 

19.  What  was  relief,  and  how  was  it  com- 
pounded for  ?  66,  66. 

20.  YfhaX  whs  primer  seisin  t  66. 

21.  What  was  wardship  f  67. 

22.  What  was  livery  or  ousterlemain  f  68. 
28.  What  was  an  inguisitio  post  mortem  f  68. 
24.  Who  was  compelled  to  receive  the  order 

of  knighthood  or  to  pay  a  fine  to  the  kingf  69. 

26.  What  was  the  right  of  marriage  (mariia- 
gium,  as  contradistinguished  from  matrimomum)f 
70. 

26.  What  jren  fines  upon  alienation  f  71. 

27.  What  was  an  attornment  f  72. 

28.  What  wtisefcAeo^l  72. 

29.  What  was  the  ttnure  by  grand  serjeaniy, 
per  magnum  servitium  t  78. 

80.  What  was  tenure  by  eomagef  74. 

81.  What  was  tenure  by  seutage,  or  eseuage, 
senritium  seutif  74. 

82.  What  did  magna  carta  declare  as  to  seutage  f 
74. 

88.  By  what  means  were  all  the  advantages 
iff  the  feodal  constitution  destroyed  ?  76. 

84  To  whom  do  we  owe  the  plan  for  the  abo- 
lition of  the  feodal  system  ?  76,  77. 

86.  What  actuaUy  gave  it  its  death-blow?  77.  ' 
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CHAP.  VL— 0/  the  Modern  SngUsh  Temree. 

1.  What,  in  its  most  general  and  extensive  sig- 
nification, is  socage,  to  which  all  tenures,  except 
frankalmoign,  grand  seryeanty,  and  copyhold,  wero 
reduced  upon  the  abolition  of  the  feodal  system  T 
78,  79. 

2.  Of  what  two  sorts  is  socage  f  79. 

8.  What  is  the  etymology  of  the  word  ?  80,81 
4.  Does  Jree  and  common  socage  tenure  remain 

in  any  part  of  England  to  this  day ;  and  what 

people's  liberty  does  that  remnant  prove  socage 

to  have  been  ?  81. 
6.  Since  the  certainty  of  its  services  is  the 

grand  criterion  of  socage,  what  will  this  spedea 

of  tenure  include  f  81. 

6.  YfhatiB petit'Seryeaniy f  82. 

7.  What  is  tenure  in  burgage  f  82. 

8.  What  is  the  custom  of  borough-EngUskf 
88. 

9.  What  are  the  fbur  distinguishing  propertioo 
of  tenure  in  gavelkind  7  84. 

10.  In  what  points  does  tenure  in  free  eooage 
partake  of  the  feodal  nature  ?  86-89. 

11.  But  wherein  did  the  socage  and  tb^  feodal 
tenures  widely  differ  as  to  eenriee,  reii^,  wardskff, 
and  marriage  t  86-89. 

12.  When  was  tht  feodal  tenure  abolished  and 
sunk  into  the  socage  t  89. 

18.  What  species  of  our  modem  tenures  haa 
arisen  from  pure  viUenagef  90. 

14.  What  is  a  manor  f  90. 

16.  What  was  the  difference  between  book-Una 
mndfolk-landf  90. 

16.  What  is  a  court-baron  ;  and  what  happona 
if  the  number  of  suitors  should  not  be  sufficient 
to  make  njury  of  hoof  90,  91. 

17.  Whatisan  AoAOicr;  91. 

18.  What  did  the  82d  chapter  of  magna  carta^ 
9  Hen.  III.,  and  the  statnU  of  Westminster^  d^ 
dare  as  to  all  sales  or  feoffbenta  of  Uad ;  and 
what  is  now  therefore  essential  to  a  manor  f  91, 
92. 

19.  What  were/wrt  viUeieis;  and  of  what  <vo 
cUtsses?  92-94. 

20.  Whatwasamtr«;  94. 

21.  In  case  of  a  marriage  between  nfreemam 
and  a  neife,  or  a  viUein  airi  a  freewoman,  wera 
the  issue  free  or  viUein  f  94. 

22.  Why  could  not  a  bastard  be  bom  a  vQUmt 
94. 

28.  In  what  cases  had  the  friUem  rome^  ai 
law  against  the  lordf  94. 
24.  How  might  a  viUein  be  enfranchised  ?  94. 
26.  What  was  implied  manusniseiion  /  94,  9& 

26.  How  came  viUeins  to  be  called  tenants  hg 
copy  of  oourt-ToUf  96. 

27.  How  did  vUlenage  dedino  and  faU?  96^ 
96. 

28.  From  what  has  been  premised,  what  two 
indispensable  principles  of  eopyhold  tenure  may 
we  collect  ?  97. 

29.  In  what  degree  have  the  customs  of  ma- 
nort  superseded  the  will  of  the  lordf  97. 

80.  What  four  fruits  and  appendages  has  a 
copyhold  tenure,  whether  of  inheritance  or  for 
life,  in  oommon  with  free  tenures  f  97. 

81.  What  three  besides  has  a  copyhold  f  97. 

82.  What  is  a  heriotf  97. 

88.  What  is  wardek^  in  eopyhold  estntsef  96. 
84.  What  arey&Mf ;  and  what  haa  the  lav  da- 
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dlared  to  be  the  uUimaium  of  Uieir  Mnoiimt? 
98. 

36.  Whai  was  prwiUgtd  vUUnug^  or  otlMn  «c- 
cagef  99. 

36.  What  speoies  of  our  modom  tmwr€$  has 
arisen  fnim  this  ancient  one !  99. 

87.  Of  what  does  ancient  detnetne  eonsist  ?  99. 

3&  What  immunities  haye  tmures  of  andaU 
demetne  7  and  in  what  do  lands  holden  hj  this 
tfumre  differ  from  common  et^koldtf  99-101. 

89.  To  what  two  species  are  aU  lay  Uuwret 
now  in  effect  reduoed  7  101. 

40.  WEat  is  that  <em«:«of  a  ipintual  nature 
which  was  reserved  by  thestatute  of  Charles  II.  t 
101. 

41.  To  what  terviees  only  are  the  holdOFS  of 
lands  under  this  tenure  liable  ?  101,  102. 

42.  Wherein  did  this  tenure  materiallj  differ 
from  what  was  called  tenure  by  divine  service  t  102. 

48.  Can  lands  be  given  to  be  held  by  this 
tenure  now  X  102. 

CHAP.  YIL— 0/  FreekM  JSetatee  of  Inherikmee, 

1.  What  does  an  estate  in  lands,  tenements, 
and  hereditaments  signify  ?  108. 

2.  To  ascertain  this  signification  with  proper 
accuracy,  in  what  threefold  view  may  estates  be 
considered?  108. 

8.  What  is  the  primary  division  of  estates  with 
regard  to  their  quantity  of  interest  ?  104. 

4.  How  does  the  commentator  define  an  estate 
otjreeholdf  104. 

6.  What  is  the  twofold  nature  of  estates  of 
freehold  (thus  understood)  ?  104. 

6.  Into  what  two  species  are  estates  ot freehold 
of  the  former  nature  again  divided  ?  104. 

7.  Who  is  tenant  m/ee  simple  or  tenant  ia/eef 
104. 

8.  What,  and  in  contradistinction  to  what,  is 
the  true  meaning  of  the  word  fee  f  104,  105. 

9.  By  what  words  do  we,  in  the  most  solemn 
acts  of  law,  express  the  highest  estiUe  that  any 
si^bjeot  can  have  7  105. 

10.  In  contradistinction  to  what  has  the  word 
fee  the  ac^unct  of  simple  annexed  to  it  7  106. 

11.  Of  what  species  of  hereditaments  can  a 
man  not  be  said  to  be  seised  in  his  dbmssji* 
MS  of  fee  f  106,  107. 

12.  What  word  is  necessary,  in  the  grant  or 
donation^  in  order  to  make  a/M  or  inheritance  f 
107,  108. 

18.  But  by  what  five  exceptions  is  this  mle 
now  softened?  108,  109. 

14.  Into  what  two  sorts  may  we  divide  limited 
feesf  109. 

15.  What  is  a  base  or  qualified  fee  f  109. 

16.  What  was  a  conditional  fee  at  the  common 
law?  110. 

17.  What  did  our  ancestors  hold  with  regard 
to  the  condition  annexed  to  such  a/M?  110,  111. 

18.  But  what  if  the  tenant  did  not  in  fact 
aliene  the  land,  and  if  then  both  the  tenant  and 
the  issue  died?  111. 

19.  What  did  the  statute  of  Westminster  the 
second  (commonly  called  the  statute  de  donis  con^ 
4itionalibus)  enact  as  to  conditional  feesf  112. 

20.  Whence  is  the  origin  of  fee-tail  and  rever^ 
monf  112. 

21.  What  things  may,  and  what  may  not,  be 
entailed  cnder  the  statute  de  donis  7  118. 


22.  What  is  the  first  division  of  the  sevei  J 
species  of  estates  tailf  118. 
28.  "WhaiiBtaUyeneralf  118. 

24.  What  is  taU  epeeUdf  118,  114. 

25.  By  what  distinction  are  eetates  in  generek 
and  spedal  tail  further  diversified  7  114. 

26.  What  word  is  necessary  to  make  Skfee-iml  f 

114,  116. 

27.  Is  there  not  another  species  of  entaUed  e^ 
totes,  now  grown  ont  of  use,  but  still  capable  of 
subsisting  in  law  ?  115. 

28.  What  is  this  defined  to  be  ?  115 

29.  What  are  the  four  incidents  to  a  tenancy  M 
tail  under  the  statute  of  Westminster  the  second  f 

115,  116. 

80.  What  and  when  was  declared  the  first  suf- 
ficient bar  of  an  estate  tailf  116,  117. 

81.  Can  an  estate  tail  be  forfeited  to  the  king 
upon  any  conviction  of  high  treason?  117,  ll£ 

82.  Do  leases  made  by  tenants  in  tail  bind  the 
issue  in  tail  f  118. 

88.  What  eonstruotion  was  pulrupon  the  aia- 
tute  of  fines  by  the  statute  82  Hfen.  YIII.  e.  86t 
118. 

84.  What  exceptions  were  in^de  by  this 
tute  as  tofineSf  and  by  the  stauite  84  &  85  Hen- 
VIII.  c.  20  as  to  common  recoviriesf  118,  119. 

86.  Of  what  debU  are  estditce  Uul  liable  to 
the  payment?  119. 

86.  What  appointment  4^  lands  entailed  by 
tenant  in  tail  is  good  without-'^ntf  or  recovery  9 
119. 

87.  What  differenoe  is  there,  then,  between  the 
present  estates  taU  uid  the  old  conditional  fees 
after  the  eonditiett  was  performed?  119. 

CHAP.  YllL^Of  Freeholds  not  of  Inhensance, 

1.  Or  what  two  species  are  such  estates  ot 
freehold  as  are  not  of  inheritance,  but /or  Ufe  only  ? 
120. 

2.  In  what  two  ways  mej  an  estate  of  the  first 
species  be  created?  120,  ifl. 

8.  What  is  a  tenant  jmm*  auter  vief  120. 

4.  Against  whom  (with  what  exoeption)  Afteb 
the  law  say  that  all  grants  are  to  be  taken  most 
strongly?  121. 

5.  Are  there  not  some  estates  for  Ufe  whioh 
may  determine  before  the  Ufe  expires  7  ^21. 

6.  Why,  in  eonveyioiceSt  is  the  grant  usually 
made  '*for  the  term  of  a  man's  natural  life"? 
121. 

7.  What  are  the  two  principal  ineidenu  to  all 
estates  for  Itfef  122. 

8.  Wh^ihre  emblements  f  122. 

9.  Who  is  a  eestuy  guevief  128. 

10.  When  is  a  tenant  for  life  not  entitled  te 
emblementaf  128. 

1 1 .  Are  the  advantages  of  eiid>lements  extended 
to  the  parochial  elergy  7  128. 

12.  What  incidents  have  under-tenants  or  lessess 
of  estates  for  life  above  their  lessors  f  128.  124. 

18.  What  is  the  estate  for  Ufe  (of  the  second 
species  of  such  estates)  of  a  tenant  in  taU  jfUrpoe^ 
stbility  of  issue  extmet  f  124. 

14.  By  what  only  is  a  possibility  of  issue  ex- 
tinct in  law  ?  125. 

15.  Wherein  does  this  st^oto  partake  both  of  an 
estau-toil  and  an  estaUfor  Ufef  125,  126. 

16.  What  is  a  tenancy  by  the  curtesy  of  JSnfi 
landf  126. 
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17.  What  four  requlaitea  are  neoeasary  io 
make  a  tenancy  by  the  eurietyf  127. 

^8.  What  does  the  husband  become  by  the 
birth  of  the  ehUd;  and  what  is  he  not  till  the 
death  of  the  wifet  127,  128. 

19.  What  is  a  ientmey  m  dower  f  129. 

20.  Who  may  and  may  not  be  endowed?  180. 

21.  What  crimes  of  the  huehand  bar  the  wtfi^e 
dower  f  130,  181. 

22.  Of  what  may  and  may  not  a  w^e  be  en- 
dowedf  181. 

28.  Upon  what  principle  are  all  endowmente 
made?  181. 

24.  How  long  most  the  hueband  be  seised  of 
land  in  order  to  entitle  the  widow  to  dower  f  182. 

26.  What  is  usually  called  the  widou^e  free- 
btnthf  182. 

26.  What  are  the  four  species  of  dower  now 
subsisting?  182,  188. 

27.  Of  what  part  of  his  lands  might  a  hm- 
band  endow  his  wtfe  ad  oetium  eeeleeimf  188-185. 

28.  What  is  now  the  only  usual  species  of  en- 
dowment f  185. 

29.  What  is  called  the  widow's  quarantine  f 
185. 

80.  What  is  a  writ  of  admeaeurement  of  dower  f 
186. 

81.  How  may  dower  be  barred  or  preTented  ? 
186,  187. 

82.  How  is  a  Jointure  defined  by  Sir  Edward 
Coke?  187. 

88.  What  did  the  statute  of  usee  proTide  as  to 
barriny  a  wife  of  dower  f  187,  188. 

84.  What  four  requisites  must  be  punctually 
obserred  to  make  tk Jointure  good?  188. 

85.  What  if  the  Jointure  be  made  to  the  wtfe 
4^  marriage?  188.  • 

86.  What  if  the  Jointress  be  eyicted  of  her 
Jointure  on  account  of  its  being  made  on  a  bad 
title  ?  188. 

87.  What  are  the  comparative  adyantages  of 
situation  between  tenant  in  dower  sjid  Jointresses  t 
188,  189. 

CHAP.  IX^^Cf  Sstaies  less  than  Freehold. 

1.  What  are  the  three  sorts  of  estates  less  than 
freehold  f  140. 

2.  What  is  an  estate  for  years  f  140. 
8.  WhatisamofiMinlaw?  141. 

4.  What  is  a  lease  for  a  twelvemonth  f  141. 

5.  How  many  hours  does  the  law  reckon  in 
tlie  space  of  a  day  ?  141. 

6.  How  might  a  lessee  estate  be  defeated  by  the 
ancient  law?  142. 

7.  What  is  an  indispensable  requisite  to  an 
estate  for  years  f  148. 

8.  Why  cannot  a  lease  for  life  commence  m 
fiOarOy  though  a  lease  for  yeare  may  ?  148,  144. 

9.  What  right  has  a  tenant  for  years  in  the  tene* 
wissUf  144. 

10.  Of  what  is  he  possessed  when  he  has  en- 
tered the  tenement  t  144. 

11.  What  is  the  legal  difference  between  the 
term  and  the  time  of  a  lease  for  yeare  t  144. 

12.  YihisXBx^ih^  incidents  U^9Sk  estate  for  y ears  f 
144,  145. 

18.  What  is  the  difference  of  situation  between 
a  tenant  for  Itfe  and  a  tenant  for  yeare  with  regard 
to  emblments  t  145. 

14.  What  is  an  estaU  atwiUf  145. 


15.  In  what  case  is  a  tenant  at  will  entitled  le 
emblements  f  146. 

16.  What  act  amounts  to  a  determination  of 
the  tPiU  on  either  side  ?  146. 

17.  How  have  courts  of  law  leaned  in  con- 
structing demises  where  no  certain  term  is  men- 
tioned? 147. 

18.  What  notice  is  requisite  to  detennme  a 
tenancy  f^om  year  to  yearf  147. 

19.  In  what  one  species  of  estate  at  wHl  is  the 
wiU  qualified  by  what?  147,  148. 

20.  What  seems  to  haye  been  the  reason  why 
the  absolute  freehold  was  never  granted  by  lofSs 
toihwmUemst  148,  149. 

21.  What  kind  of  freehold  Yivr^  customary  freo' 
boldest  149. 

22.  What  are  the  comparative  advantages  of 
interest  between  a  copyholder  of  inheritance  with 
a  fine  certain  and  an  (Asohite  freeholder  f  150. 

28.  What  is  an  estaU  at  sufferance  f  150. 

24.  Against  whom  can  no  man  be  tenant  at 
sufferance  f  150. 

25.  How  must  an  owner  of  lands  vaiy  hia 
proceeding  in  an  action  of  trespass  against  a 
tenant  by  sufferance  from  the  same  tietion  against 
a  stranger?  150. 

26.  What  have  the  statutes  4  &  11  Geo.  XL  o. 
28  and  19  enacted  in  the  cases  of  a  tenanfe  hold- 
iny  over  his  term  or  his  own  notice  to  quitf  151. 

CHAP.  X.^O/  Estates  lyxm  Condition. 

1.  What  are  estates  i^fon  condUionf  152. 

2.  Of  what  two  sorts  are  estates  upon  condition  f 
152. 

8.  What  three  other  conditional  estates  are  in- 
cluded under  this  last  sort  ?  152. 

4.  What  are  estates  tgxm  condition  inqfUed  in 
law?  152. 

5.  By  what  two  breaches  of  an  in^tUed  cols' 
dition  may  an  office  he  forfeited  t  158. 

6.  How  do  a  public  and  m  private  office  differ  ia 
respect  of /o^etY^  158. 

7.  Upon  what  principle  proceed  all  the  /br- 
feitures  which  are  given  by  law  of  Itfe  estates  and 
others?  158. 

8.  What  is  an  estate  on  condition  expressedf 
154. 

9.  Of  what  two  sorts  are  condition  expressedf 
154. 

10.  What  is  an  estate  **  to  a  man  and  his  heirs, 
tenants  of  the  manor  of  DaU^*  f  154. 

11.  What  is  the  distinction  between  a  condi' 
tion  m  deed  and  a  limitation  or  condition  in  lassf 
155. 

12.  In  all  instances  of  limitations  or  eonditiom 
subsequent,  where  the  condition  is  contingent  and 
unoertainy  what  estate  has  the  grantee  so  long  as 
the  condition  remains  unbroken  ?  156. 

18.  When  are  conditions  void?  156 

14.  When  are  estates,  upon  void  conditions,  «6» 
solute  in  the  tenant,  and  when  in  the  feoffor  f  157. 

15.  Of  what  two  kinds  are  estates  held  m  vadio, 
tngagct  or  pledge  f  157. 

16.  What  is  vivum  vadium,  or  Uwng  pledget 
157. 

17.  What  is  mortuum  vadium,  dead  piledge  or 
mortgage  f  157,  158. 

18.  Who  was  tenant  in  mortgage  f  158. 

19.  Whence  is  the  origin  of  granting  a  long 
term  of  years  by  way  of  mortgage  f  158. 
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20.  y^hai  is  equHy  of  rtden^tionf  169. 

21.  Vfhai  IB  tkfaredoturef  159. 

22.  What  are  eataUt  held  by  siatuU  merchant 
%nd  itaittU  ttapU  f  160. 

23.  What  is  an  ettaU  by  tUgitf  161. 

24.  Why  are  estates  by  9tatuU  mgrchatU,  tiaiute 
tU^le^  and  ekjfU,  chattel  mtereetSy  and  not  Jreeholdf 
161,  162. 

€HAP.  XL^O/Ettatee  m  Poeaeteion,  Remainder^ 

and  Bevereion, 

1.  Or  what  two  natures  are  eaiatee  with  regard 
to  the  tifne  of  their  ei^oyment  f  168. 

2.  What  two  sorts  of  eacpectanffy  are  there; 
and  by  what  acts  are  they  soTerally  created? 
168. 

3.  What  is  the  difference  between  eetaiet  ex- 
*euted  and  eeUUee  executory  t  168. 

4.  What  may  an  eetale  in  remainder  be  defined 
to  be?  164. 

5.  When  lands  are  granted  to  A.  for  twenty 
years,  with  remainder  to  B.  and  his  heirs  foreveri 
are  not  these  two  ettaieef  164. 

6.  What  are  the  three  rules  laid  down  by  law 
to  be  observed  in  the  creation  of  remaindertf 

165,  167,  168. 

7.  What  is  called  the  partieular  estate  f  165. 

8.  Why  cannot  an  eetate  of  freehold  be  created 
to  commence  infuturof  166. 

9.  Is  a  remainder  an  eetate  commencing  inpr»' 
eenti  or  infiOurof  165,  166. 

10.  Wliat  particular  eetate  will,  and  when  wiU 
tk  particular  eetate  not,  eupport  a  remainder  overf 

166,  167. 

11.  Can  a  remainder  be  granted  of  a  chattel  in' 
tereett  167. 

12.  In  what  case  is  it  necessary  that  a  leeeee 
for  yeart  should  have  Uvery  of  eeieinf  167. 

18.  Need  the  precedent  particular  eetate  and  the 
remainder  be  in  eeee  at  one  and  the  same  time 
duriny  the  continuance  of  the  fint  eetate  ;  or  what 
laUtude  is  allowed?  168. 

14.  Of  what  two  sorts  are  remaindere  t  168.* 

15.  What  art  veeted  or  executed  remaindere  f 
T.68,  169. 

16.  On  account  of  what  two  sorts  of  uncer- 
tainty may  remaiitdere  be  contingent  or  executory  f 
169. 

17.  What  is  enacted  by  statute  10  &  11 W.  III. 
0.  16  as  to  poethumoue  children  taking  remaindere  f 
169. 

18.  What  are  potentia  propinqua  and  potentia 
remotieeimaf  170. 

19.  Why  cannot  a  contingent  remainder  otJreO' 
hold  be  limited  on  any  particular  eetate  less  than 
%freeholdf  171. 

20.  VLoir  mart  contingent remaindereXiO defeated f 
171. 

21.  Is  there  no  way  of  preyenting  this  d^eai  f 
171. 

22.  What  is  an  executory  dense  f  172. 

28.  In  what  three  points  does  it  differ  from  a 
remainder  f  172,  178. 

24.  Why  may  a  dcviee  of  fruhold  commence  tn 
futurof  173. 

25.  Within  what  time  does  the  law's  abhorrence 
of  a  perpetuity  declare  that  the  contingendee  of  an 
executory  deviee  ought  to  be  such  as  may  happen  7 
178,  174. 

26.  Why  does  the  law  abhor  a  perpetuity  f  174. 


27.  What  has  been  settled  in  oraer  to  pre?eni 
the  danger  of  perpetuitiee  as  to  the  persons  to 
whom  remaindere  may,  by  an  executory  deviee,  be 
limited  over  after  a  term  of  years  has  been  given 
to  one  man  for  his  life ;  and  what  has  been  also 
settled  as  to  the  contingendee  upon  which  such 
remaindere  may  be  limited  to  tiJLO  effect  ?  174, 
175. 

28.  What  is  an  eetate  in  rewreionf  175. 

29.  What  are  the  two  usual  inddente  to  rever 
eionef  176. 

80.  What  is  enacted  by  the  statute  6  Anne,  o. 
18  in  order  to  assist  such  persons  as  have  any 
eetate  in  remainder,  revereion,  or  expectancy,  after 
the  death  of  others,  against  fraudulent  conceal- 
ments of  their  deaths?  177. 

81.  What  happens  whenever  a  greater  eetate 
and  a  less  coincide  in  the  same  person  in  the 
same  right  without  any  intermediate  eetate  f 
177. 

82.  What  one  exception  is  there  to  this  role ; 
and  what  is  the  reason  of  this  exception?  177, 
178. 

CHAP.    XII.— 0/  Batatee  in  Severalty,   Joint* 
Tenancy,  Coparcenary,  and  Common, 

1.  In  what  four  different  ways  may  eetaiee  h% 
held  with  respect  to  the  number  and  connections 
of  their  owners?  179. 

2.  Who  is  tenant  m  eeveraUyf  179. 

8.  What  is  an  eetate  in  joint-tenancy  f  179. 

4.  How  may  this  estate  be  created  ?  180. 

5.  From  what  are  the  prcpertiee  of  a^Joint-eetate 
derived?  180. 

6.  Of  what  four  kinds  is  the  tmity  of  a/otn^ 
eetate  f  180^182. 

7.  If  an  estate  in  fee  be  given  to  a  man  and 
his  wife,  how  are  they  edeedf  182.  -^ 

8.  Upon  the  decease  of  one  fotnt-tenant,  what 
share  of  the  eetate  remains  to  the  eurvivor;  and 
why?  188,  184. 

9.  Why  cannot  the  king,  or  any  corporation,  be 
joint'tenant  with  a  private  person  ?  184. 

10.  How  may  an  estate  in  Joint-tenancy  be 
severed  and  destroyed  ?  185. 

11.  But  why  is  a  devise  of  one  joint-tenanfe 
share  by  will  no  eeveranee  of  i)i^  jointure  f  186. 

12.  In  what  case  is  it  disadvantageous  for 
foint'tenante  to  dissolve  the  jointure  f  186. 

18.  Whtki  IB  aji.  eetate  held  ia  coparcenary  f  187. 
^4.  Who  hTo parceners  by  common  law?  187- 
a5.  Who  are  parcenere  by  particular  custom  T 
187. 

16.  What  are  the  properties  of  ^porMfiert  /  188. 

17.  Which  of  the  four  unitiee  of  a  jotnt^eetate 
haYB  parcenere  f  188. 

18.  In  what  five  points  do  parcenere  differ 
ttomjoint-tenantet  188. 

19.  What  are  the  five  methods  in  which  jwr«*- 
nere  may  make  partition  f  189. 

20.  What  is  the  law  of  hotchpot,  which  is  la 
cident  to  this  estate?  190,  191. 

21.  In  what  three  ways  may  an  eetate  in  ee 
parcenary  be  dissolved  ?  191 

22.  Who  are  tenante  in  common  f  191-198. 

28.  Which  of  the  four  unitiee  of  a^joini-eetate 
have  tenants  m  common  t  191. 

24.  By  what  two  means  may  tenancy  m  mm- 
mon  be  created?  192,  198. 

25.  Does  the  law,  in  its  construction  of  % 
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Ae/,  fSftTOor  /MH^-laMM^y  or  tenancy  m  eommonf 
198. 

26.  What  are  tlie  meidmit  att«iidiiig  a  teMncy 

Ml  COWUHOUt    194. 

27.  In  what  two  ways  only  ean  tUatm  m 
be  diMolTed  ?  IM. 


CHAP.  XIII.— 0/  the  Tide  to  Thmge  R$al  m  Ch- 

neral, 

1.  What  is  the  ti^  to  thwffg  realf  196. 

2.  What  are  the  four  seTeral  stages  or  degrees 
requisite  to  form  a  complete  title  to  lands  ukd 
tenements?  196-197,  199. 

8.  What  is  the  mere  naked  poueeeion;  how 
may  it  happen ;  and  in  what  degree  is  it  a  legal 
tiOet  196,  196. 

4.  What  are  the  two  sorts  of  riffht  of  poeeee- 
$ion;  and  bj  what  means  may  the  first  grow 
into  the  second?  196,  197. 

6.  What  is  the  mere  right  ((f  praperi^ ;  and 
how  oan  it  recoyer  the  riaht  qf  poeeeeeionf  197, 
198. 

CHAP.  XIY.— 0/  TUU  by  DeeeenU 

1.  By  what  two  methods  may  the  tUle  to  (hinge 
real  be  reciprocally  acquired  on  the  one  hand 
and  lost  on  the  other  ?  201. 

2.  What  is  the  HOe  by  deaeaUf  201. 

8.  What  is  eoneangumUy;  and  of  what  two 
kinds?  202. 

4.  Wherein  do  these  two  kinds  of  eoman- 
gwmty  differ  ?  208,  204. 

6.  In  what  does  the  Tery  being  of  collateral 
eoneanguwUy  consist  ?  206. 

6.  What  is  the  method  of  computing  the  dl»- 
greee  of  collateral  coneangumUy  ?  206,  207. 

7.  What  is  the  first  riUe  or  canon  of  inheriUmce 
according  to  which  eetatee  are  transmitted  firom 
the  ancestor  to  the  heir  ?  206,  210. 

8.  What  is  the  difference  between  an  heir  ap^ 
parent  and  an  heirpreeun^twef  208. 

9.  Who  cannot  be  accounted  such  an  ancestor 
as  that  an  inherita$»ee  of  lands  or  tenements  can 
be  derived  from  him?  209. 

10.  What  is  the  second  mle  or  canon  of  m- 
herUaneef  212,  218. 

11.  What  is  the  third  rvle  or  canon  of  mherii^ 
emcef  214,  216. 

12.  What  are  exceptions  to  this  rule?  216. 
18.  In  what  one  inheritance  does  eueceeeion  by 

primoffenOure  take  place  among  females  ?  216. 

14.  In  what  one  inheritance  does  eole  ettcceeeion 
take  place  among  females  ?  216. 

16.  What  is  the  fourth  rvle  or  ca$um  of  inherit- 
mteef  217. 

16.  When  is  an  inheritance  dirided  per  eiirpet, 
and  when^r  capita  f  217,  218. 

17.  What  is  the  fifth  rule  or  canon  of  inherit- 
ance f  220,  222. 

18.  What  is  the  great  and  general  principle 
upon  which  the  law  of  eoUaieral  inherilaneee  de- 
pends? 228. 

19.  What  is  the  sixth  rtde  or  canon  of  inheru- 
anee^  being,  like  the  soTenth  and  last,  only  a 
rule  of  evidence  who  the  purchaetng  ancestor  was  ? 
124. 

20.  Who  is  a  kineman  of  the  whole  blood  f  227. 
81.  Why  is  the  exclusion  of  a  kineman  of  the 

4>{f-^^<f  not  unreasonable*  228-282. 
22   What  one  inheritance  may  descend  to  the 


hdif-blood  of  the  person  last  soised,  so  that  it  be 
the  blood  of  the  mi  purehaeor ;  and  why?  288. 

18.  For  this  reason,  in  what  kind  of  eetaU  is 
ha^-blood  no  impediment  to  the  descent?  288. 

24.  What  is  tlie  serenth  and  last  rule  or  canon 
e*  inheritance  f  284. 

26.  What  is  the  most  probable  original  of  thii 
rulef  286. 

26.  When  is  this  rule  totally  rerersed?  286. 

CHAP.  XV.— ey  TUle  by  Purchaee;  and,  fret,  by 

EeeheaL 

1.  Wbat  \Bpurchaeey  taken  in  its  largest  and 
most  extensive  sense?  241. 

2.  If  an  eeiate  be  made  to  A.  for  life,  remainder 
to  his  right  heirs  in/ee,  by  what  shaU  the  heirs 
take?  242. 

8.  What  was  meant  by  calling  William  the 
Norman  Conqueror  f  248. 

4.  In  what  two  points  does  the  difference  In 
effsct  between  the  acquisition  of  an  eetate  by  dls- 
eceni  and  hy purchaee  principally  consist?  248, 
244. 

6.  What  five  methods  of  acquiring  a  tHie  to 
eatatee  does  purchaee  include  ?  244. 

6.  What  is  eecheatf  244,  246. 

7.  Upon  what  principle  is  the  law  of  eackeata 
founded?  246. 

8.  What  are  the  first  three  cases  wherein  •»- 
heritable  blood  is  wanting  ?  246. 

9.  What  is  the  fourth  case  wherein  inhearitMc 
Hoodie  wanting?  246,  247. 

10.  What  is  the  fifth  case?  247,  248. 

11.  Who  are  baetard  eigni  and  mulier  puieni; 
and  in  what  case  may  the  former  bar  the  latter 
of  his  inheritance;  and  this  for  what  three  re^ 
sons?  248. 

12.  What  legal  htire  can  a  baetard hhYel  249. 
1*8.  What  is  the  sixth  case  wherein  inheritable 

&feo<f  is  wanting?  249. 

14.  What  is  the  difference  of  inheritable  ope- 
ration on  the  blood  of  alien  in  the  acts  of  dentut- 
tion  and  of  naturaHiation  f  249,  260. 

16.  If  an  aUen  come  into  England  and  there 
have  issue  two  sons,  who  are  thereby  natural- 
bom  eubfecte,  and  one  of  them  purchase  land  and 
die,  who  cannot  be  his  Amt,  and  why  ?  260. 

16.  What  is  enacted  by  the  statute  11  k  12 
W.  III.  e.  6  as  to  the  inheritance  of  natural-bom 
eubfeete  deriring  their  pedigrees  through  aUene; 
and  how  is  this  statute  qualified  by  Uiat  of  26 
Geo.  II.  c.  89?  261. 

17.  What  is  the  seventh  case  wherein  inherit- 
able blood  is  wanting?  261. 

18.  What  is  the  difference  between  fotftiitmree 
of  lande  to  the  hng  and  eecheat  to  the  lirdt  261- 
264. 

19.  By  what  means  only  can  the  corm^pHon  of 
blood  be  absolutely  remored?  264. 

20.  If  a  man  attainted  be  pardoned  by  the 
king,  can  his  son  inherit  ?  264. 

21.  If  a  man  have  issue  a  son  and  be  attainted, 
and  afterwards  pardoned,  and  then  have  issue  a 
second  son  and  die,  who  cannot  be  his  heir,  and 
why?  266. 

22.  If  the  ancestor  be  attaisUed,  may  his  sons 
be  heire  to  each  other  ?  265. 

28.  What  is  declared  in  most  of  the  ikewfeh- 
niee  created  by  act  of  parliament  since  the  reign 
of  Hen.  YIII. ;  and  wherefore  is  it  so  ?  266. 


BLACKSTONE'S  C0MMENTARIE8. 


24.  In  what  ringtilar  instance  are  landB  held 
bi  fee-nmpU  not  liable  to  etcheat  to  the  lard,  eren 
when  their  owner  Is  no  more,  and  hath  left  no 
hmn  to  inherit  them?  256,  267. 

26  What  is  the  eighth  and  last  caM  wherein 
^heritable  blood  is  wanting ;  and  how  doee  this 
ease  differ  from  all  the  rest  7  257. 

CHAP.  XVL— 0/  TUle  by  Oceupanesf. 

1.  What  is  oeeupaneyf  258. 

%  To  what  single  instance,  so  far  as  it  eon- 
eems  real  property,  haye  the  laws  of  England 
eonflned  this  right  f  258. 

8.  Why  was  no  right  of  oeeuqpaney  allowed  where 
tlie  king  had  the  r€»er9ion  of  the  lands?  250. 

4.  What  if  the  estate  pur  outer  vie  had  been 
granted  to  a  man  and  hie  heire  t  259. 

5.  But  what  do  the  statutes  of  29  Car.  IL  c. 
8  and  of  14  Geo.  II.  c.  20  enact  as  to  this  eetaUf 
259,  260. 

6.  What  is  the  commentator's  o|>inion  aa  to 
the  operation  of  these  statutes  ?  260.         ' 

7.  What  is  the  law  of  aUuwm  and  derelicH^r 
261,  262. 

CHAP.  XYII.— Q^  JHtU  by  Freeeryfifon. 

1.  What  is  title  hj  praery}tion ;  and  how  is 
it  distinguished  from  euetom  t  268. 

2.  What  is  called  preeeribing  in  a  que  eetatef 


a.  What  has  the  etatute  of  limitatione,  82  Hen. 
Yin.  e.  2,  enacted  as  to  preecriptione  t  264. 

4.  What  sort  of  hereditamentt  may  be  claimed 
}ij  preemption  t  264. 

5.  Why  cannot  a  preeer^tion  giye  a  title  to 
lands?  264. 

6k  In  whom  must  Wk preecrtption  be  laid?  265. 

7.  If  the  thing  prescribed  has  what  inca- 
pacity, why  cannot  &^  preecription  be  made  ?  265. 

8.  Why  cannot  deodande,  felone^  goode,  and  the 
like  be  prescribed  for,  while  treaeure-trove,  wof/i, 
eetraya,  and  the  like  can  ?  265. 

9.  For  what  more  may  a  man  prescribe  in 
kimeelf  and  hie  aneeetore  than  he  may  tn  a  que 
eetate  ;  and  why  may  he  do  so  ?  266. 

10.  Is  there  not  a  difference  in  the  inheriianee 
of  a  thing  prescribed  m  one'e  eelf  and  on^e  an- 
eeetore,  and  one  prescribed  m  a  que  eetate  t  266. 

CHAP.  XVin.--0/  Tide  by  Forfeitur€. 

1.  yf'ELK's  \n  forfeiture  f  267. 

2.  By  what  eight  means  may  lands,  tenements, 
ttnd  hereditaments  be  forfeitedf  267. 

8.  What  are  the  six  offences  which  induce  a 
forfeiture  of  lands  and  tenements  to  the  crown  ? 
267,  268. 

4.  Of  what  three  kinds  is  the  aUenaHon  con- 
trary to  law  which  induces  ^forfeitwef  268. 

5.  What  is  alienation  in  mortmain,  m  mortua 
mmmf  268. 

6.  How  were  common  reeoveriee  inrented? 
271. 

7.  How  were  ueee  and  truete  inyented  ?  272. 

8.  What  is  Ueenee  of  mortmain;  and  how  has 
Ifbeen  dispensed  with?  272,  278. 

9.  What  is  enacted  by  the  statute  9  Gbo.  IL 
e.  86  as  to  lands  and  tenements,  or  money  to  be 
laid  out  thereon,  giTen  fot  or  diarged  wiUi  ehm- 
ritabUui*ef  278,274 


10.  Who  are  excepted  out  of  this  act;  and 
with  what  proviso  is  the  exception  made? 
274. 

11.  Why  is  alienatUm  to  an  aUen  a  cause  of 
forfeiture?  274. 

12.  When  are  alienatione  by  particular  tenante 
forfeituree;  and  to  whom,  and  for  what  two  rea- 
sons? 274,  275. 

18.  What  is  it  if  tenant  in  tail  allenes  ia  fee; 
and  why  ?  275. 

14.  In  case  of  forfeiture  by  particular  tenante, 
what  becomes  of  all  legal  eetatee  by  them  before 
created?  275. 

15.  What  is  dtedaimer,  in  its  nature  and  con- 
sequences? 275,  276. 

16.  What  ia  forfeiture  by  laptef  276. 

17.  In  what  two  cases  can  no  right  of  Ugm 
aocrue?  276. 

18.  What  is  the  term  in  which  the  title  to  pre> 
sent  hylapee  accrues  ?  276,  277. 

19.  What  if  the  biehep  be  both  j^otron  and  or- 
dinaryf  277. 

20.  What  if  the  biehop  or  metropoliian  do  not 
preeent  immediately  upon  Uq»e  t  ill. 

21.  What  if  the  king  do  not  ?  277. 

22.  In  what  cases  only  is  the  hiehop  required 
to  giTe  notice  of  a  Tacan^  to  the  patron,  in 
order  to  entitle  him,  the  metropolitan,  and  the 
king  to  the  adyantage  of  a  Ugteef  278. 

28.  When  does  the  law  style  the  biehop  a  die* 
turber;  and  of  what  does  it  consequently  de- 
priTehim?  278. 

24.  What  if  the  right  of  preeentation  be  con* 
tested?  278. 

25.  What  is  forfeiture  by  eimonyt  278,  279. 

26.  Is  it  eimony  to  porohase  m  preeentation,  the 
Uoir^  being  actually  Tacant  T  279. 

27.  Is  it  eimony  for  a  derk  to  pundiase  the 
next  presentation  and  be  thereupon  presented  t 
279,  280. 

28.  Is  it  eimony  for  h  father  to  purchase  such 
a  presentation  for  his  eon  f  280. 

29.  What  if  a  »irMmia«0^  contract  be  made  with 
the  patron,  the  derk  not  being  priyy  thereto  t 
280. 

80.  Are  bonds  giren  to  pay  money  to  cha- 
ritable uses  on  receiving  a  presentation  to  * 
living  eimoniaealf  280. 

81.  What  bonde  of  reeignertion  are  not  ^iatonU 
aealf  280. 

82.  Are  general  honde  of  reeignatkm  legal? 
280. 

88.  What  are  the  only  causes  for  which  the 
law  will  justify  the  patron's  making  use  of  sveh 
a  general  bond  of  reeignation  t  280. 

84.  Of  what  two  kinds  are  the  eonditione  tht 
hteath  or  non-performanee  of  which  induces  a/or- 
feituref  281. 

86.  What  is  waete,  and  of  what  two  kinds  T 
281. 

86.  What  are  the  general  heads  of  waete  im 
kim$»,  in  timber,  and  in  landf  281,  282. 

87.  Who  are  liable  to  be  punished  for  wate^ 
and  who  not?  282,  288. 

88.  What  is  the  punishment  for  committing 
wtuuf  288,  284. 

89.  By  what  may  copyhold  eetatee  be^M^^WMf 
284. 

40.  Who  is  a  bankrtqttf  285. 

41.  What  beeomM  of  a  banhigffe  lands  and 
tenemento?  286,286. 

M 
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42.  With  otilj  wbat  •xception  has  the  statute 
21  Jao.  I.  e.  19  authorized  the  disposal  of  a 
oankrupi^s  ettate-tail  in  poueuion,  remainder,  or 
rtmernonf  286. 

CHAP.  XIX.— 0/  mu  by  Alimation, 

1.  What  is  alimation,  conveyance,  or  purchatey 
In  its  limited  sense?  287. 

2.  Who  are  capable  of  conveying  and  imr- 
chaeingf  290. 

8.  How  alone  maj  eontinyeneiee  and  mere />ot- 
eibilitiea  be  assigned  to  a  stranger?  290. 

4.  What  seyen  descriptions  of  persons  are  in* 
capable  of  conveying  f  290-298. 

5.  Are  the  conveyancea  and  purchaeee  of  idioU 
ftnd  pereona  of  non^^ane  memory,  irtfants,  and  jmt* 
9one  under  dureee,  void  ?  291.    ^ 

6.  May  a  non  compoe  plead  his  own  disability 
in  order  to  avoid  his  acts  ?  291,  292. 

7.  May  his  next  heir,  or  other  person  inte- 
rested, plead  it?  292. 

8.  How  may  the  purchaee  of  a  feme-covert  be 
avoided  r  298. 

9.  What  of  the  conveyance  or  other  contract 
of  9b  feme-covert  f  298. 

10.  What  only  can  an  alien  hold  ?  298. 

11.  What  are  the  legal  oTidences  of  aUenaUone 
ealled?  294. 

12.  Of  what  four  kinds  are  these  common  ae- 
iurancetf  294. 

CHAP.  XX.-— 0/  Alienation  by  Deed. 

1.  What  is  a  deed  in  its  general  nature? 
296. 

2.  WhtA  in  nn  indentured  296. 
8.  What  is  a  cturogre^hf  296. 

4.  Which  is  the  original,  and  whieh  the  eottn- 
terpart,  of  a  deed  ?  296. 
6.  What  is  a  deed-poll  f  296. 

6.  What  are  the  eight  requisites  of  a  deed^ 
296-298,  804-808. 

7.  What  are  the  eight  usual,  formal,  and  or- 
darl/  parts  of  a  deedf  298-^01,  804. 

8.  What  are  the  premieee  of  a  deed  ?  298. 

9.  What  are  the  Aa&«ruftim  and  ^cfMndtMnf  298, 
299. 

10.  What  is  the  reddendum  f  299. 

11.  What  is  a  conditiont  299,  800 

12.  What  is  the  clause  of  iaarranty^  800. 

18.  What  was  the  origin  of  ea^ett  warrantiet  f 
0ul. 

14.  What  was  the  difference  between  Uneal 
and  collateral  warranty  f  801,  802. 

16.  What  was  a  warranty  commencing  by  die- 
eeieinf  802. 

16.  In  case  the  warrantee  was  evicted,  what 
Was  the  obligation  of  the  heirf  802. 

17.  What  warrantiet  against  the  heir  are  now 
good  ?  802,  808. 

18.  What  are  eovenantef  804. 

19.  What  is  the  difference  of  effect  between 
covenanting  for«Aeir«  and  covenanting  for  exeeutore 
and  adminietratoref  804. 

20.  For  what  reasons  has  the  covenant,  in 
modem  practice,  totally  superseded  the  war- 
ranty f  804. 

21.  Of  what  does  the  conehieion  of  a  deed  oon- 
•itt?  804. 

n.  Urn  deed  gooi  with  no,  or  a  fals«  dnuf 
9V4 


28.  When  is  it  necessary  to  the  validity  of  a 
deed  to  read  it  to  ihepartieef  804. 

24.  What  it  tideedhe  read  falsely?  804. 

26.  Is  it  necessary  to  eign  as  well  as  eeal  a 
deedf  806,  806. 

26.  What  is  the  delivery  of  a  deed;  and  what 
is  it«  efficacy  ?  807. 

27.  What  is  the  difference  between  a  deed  and 
an  eterotp  f  807. 

28.  Of  what  use  is  the  atteatation  of  a  deedf 
807. 

29.  Must  the  witneeeee  sign  the  deedf  807, 
808. 

80.  By  what  five  means  may  a  deed  be  avoided  t 
808,  809. 

81.  What  are  those  deeds  called  which  are 
generally  used  in  the  alienation  of  real  eetateef 
809. 

82.  Of  what' two  natures  are  conveyancea  as 
to  the  manner  in  which  they  reoeive  their  foroe 
and  efficacy  ?  809. 

88.  Of  what  two  kinds  are  oonveyaneea  by  the 
common  law  f  809. 

84.  What  are  the  six  species  of  original  eoi»- 
veyaheea;  and  what  the  five  of  derivative  f  810. 

86.  Whatisa/eo/men/r  810. 

86.  What  is  necessary  to  the  perfection  of  a 
feoffment  f  811. 

87.  What  if  an  heir  dies  before  entry  made 
upon  his  et^a^ef  812. 

88.  By  what  delivery  is  a  conveyance  of  a  copy- 
hold  eatate  made  to  this  day  ?  818. 

89.  What  is  necessary,  by  the  common  law, 
to  be  made  upon  every  grant  of  an  eatate  of  yVee* 
hold  in  heredifamenta  corporeal  f  814. 

40.  What  is  necessary  in  leaaea  for  yeara  f  814. 

41.  Why  cannot  freeholds  be  made  to  com- 
mence mj^/tiro^  814. 

42.  If  a  freehold  remainder  be  created  after, 
and  expectant  on,  a  lease  for  yeara  now  in  being, 
to  whom  must  the  livery  be  made  ?  814,  816. 

48.  Of  what  two  kinds  is  Ucery  of  edaimf 
816. 
44.  How  is  Zi«0ry  in  d!e«f  performed?  816,810. 
46.  What  is  livery  in  lawf  816. 

46.  What  is  the  conveyance  by  g^  donatio  f 
816,  817. 

47.  yfhAt  tjre  granta  coneeaaioneaf  817. 

48.  What  is  a  Uaaef  817,  818. 

49.  What  was  the  old  meaning  of  the  wofd 
farm,  in  which  sense  it  is  used  in  the  operative 
worda  of  a  lease,  "to /arm  let"?  818. 

60.  To  what  one  species  of  leaau  in  livery  ef 
Mum  necessary  ?  818. 

61.  What  three  manner  of  persons  does  the 
enaJbUxng  statute,  82  Hen.  VIII.  c.  28,  empower 
to  make  leoMta  for  thru  Uvea  or  one  and-twenty 
yeara  f  819. 

62.  But  what  are  the  nine  requisites  that  the 
statute  specifies  which  must  be  observed  in  order 
to  render  the  leaaea  binding?  819,  820. 

68.  Unless  under  what  six  regulaUons  do  the 
diaabling  or  reatraimng  statutes  of  Elizabeth  ro- 
strain  all  ecdeaiaatical  or  eleemoaynary  corporationa, 
and  all  paraona  and  vicara,  from  making  any  leaaea 
of  their  lands?  820,  821. 

64.  Is  there  not  another  restriction  with  re- 
gard to  eolUge-leaaea  by  the  statute  18  Elis.  o.  6? 
822. 

66.  What  restraint  upon  the  leaaea  of  hm^fimi 
clergymen  does  non'reeidenca  plaee  ?  822. 
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66.  What  is  an  exchanffef  828. 

67.  Is  either  Uveiy  of  seisin  or  entry  neoessary 
in  order  to  perfect  an  exchange  f  828. 

68.  What  is  tk  partition  f  824. 

69.  Can  a  partition  be  made  by  parol  only,  in 
any  ease  ?  824. 

60.  What  is  a  release  f  824. 

61.  For  what  fire  purposes  may  re2ea«e«  enure? 
824,  826. 

62.  What  is  a  eonfirmationl  826,  826. 

68.  Why  is  not  a  Uvery  of  seisin  necessary  to  a 
rtlease  or  confirmation  of  lands  ?  826,  826. 

64.  What  is  a  surrender  f  826. 

66.  Why  is  not  a  Uvery  of  seisin  necessary  to 
A  swrmder  f  826. 

66.  What  is  an  assignment;  and  wherein  does 
it  diifer  from  a  lease  f  826,  827. 

67.  What  is  a  dtfeazanee;  and  may  it  be  made 
after  the  original  conTeyance  ?  827. 

68.  What  are  %tses  and  trusts  in  our  law? 
828. 

69.  Who  were  the  terre-tenant^  and  who  the 
testuy  que  use,  or  the  cestuy  que  trust  f  .828. 

70.  What  was  done  by  the  statiUe  of  uses,  27 
Hen.  YIII.  o.  10  ?  882,  888. 

71.  In  what  do  the  contingent  or  springing  uses 
of  a  conveyance  differ  from  an  executory  devise  f 
884. 

72.  Why,  in  both  cases,  may  b,  fee  he  limited 
to  take  effect  after  ^feet  884. 

78.  What  is  a  secondary  or  shifting  usef  886. 
74.  YfhtkiiB  ^  resulting  use  r  886. 
76.  May  uses  originally  declared  be  roToked 
at  any  time  and  new  ones  declared?  886. 

76.  What  is  the  origin  of  trusts  f  886,  886. 

77.  How  do  the  courts  now  consider  a  trtut" 
estate  f  887. 

78.  To  what  twelfth  species  of  conveyance  has 
that  by  livery  of  seisin  now  given  way  ?  888. 

79.  What  thirteenth  species  of  conveyance  has 
been  introduced  by  this  statute  of  uses  f  888. 

80.  What  was  enacted  by  the  27  Hen.  YIII.  o. 
16  as  to  bargains  and  stUesf  888. 

81.  What  gave  rise  to  the  fourteenth  species  of 
conveyance  ;  and  what  is  its  nature  ?  888,  889. 

82.  What  may  be  added  as  a  fifteenUi  and  a 
sixteenth  species  of  conveyance  t  889. 

88.  What  are  the  three  species  of  deeds  used 
not  to  convey  but  to  charge  or  discharge  lands  ? 
840. 

84.  What  is  an  obligation  or  bond,  whether 
single  {simplex  obUgatio)  or  conditional;  and  how 
is  it  a  charge  upon  lands  ?  840. 

86.  When  is  the  condition  of  a  bond  roid ;  and 
when  the  6<m<i  itself  ?  840,  841. 

86.  On  the  forfeiture  of  a  bond,  what  sum  is 
recoTerable?  841. 

87.  What  is  a  recognizance ;  and  wherein  does 
it  differ  from  a  bondt  841. 

88.  What  is  a  dtfeazanee  on  a  bond  or  recogni' 
tones,  OT  judgment  recovered;  and  wherein  does  it 
differ  fV'om  a  common  conditional  bondt  842. 

89.  What  general  registers  for  deeds,  wills,  and 
other  acts  affecting  real  property  are  there  in 
England  and  Scotland  ?  848. 

CHAP.  XXI.~0/  AUenation  by  Matter  of  Record, 

1.  What  are  assurances  by  matter  of  record  f 
844. 
2!  O'  what  four  kinds  are  they?  844. 


8.  What  are  the  intentions  of  private  acts  of 
parliament  t  844. 

4.  With  what  cautions  and  preliminaries  are 
pHvate  acts  of  parliament  made  ?  846. 

.  6.  In  what  are  the  king's  grants  contained  ? 
846. 

6.  What  is  the  difference  between  the  kins^s 
letters-patent,  Uterte  patentee,  and  his  writs  tiose^ 
litersB  dausset  846. 

7.  In  what  three  points  does  the  construction 
of  the  king's  grants  differ  from  those  of  a  suh- 
fectf  847,  848.  • 

8.  What  is  a  fine  of  lands  and  tenements* 
848. 

9.  What  is  the  origin  ot  fines  f  849. 

10.  Why  is  a ^  so  called?  849. 

11.  What  is  the  action  of  covenant  upon  which 
the >£fi«  is  founded?  860.  , 

12.  WhatistheprtfiMT^Sfief  860. 

18.  What  is  the  Ucentia  concordanif  860. 

14.  What  is  the  king's  siher^  or  post  finef 
860. 

16.  What  is  the  concord;  and  who  is  the  eo^- 
mxor,  and  who  the  cognineef  860,  861. 

16.  How  must  the  acknowledgment  be  made ; 
and  how  far  does  this  acknowledgment  complete 
ihe finer  861. 

17.  What  is  the  note  of  the  finef  861. 

18.  What  is  the  foot  of  the  finef  861. 

19.  What  proclamations  of  hfine  hath  the  sta- 
tute added  to  preyent  the  levying  of  one  by 
f^ud  or  covin  f  862. 

20.  Of  what  four  kinds  tjre  fines  thus  Imodf 
862,  868. 

21.  What  is  hfine  sur  cognizance  de  droit,  eomt 
ceo  que  iladde  son  done;  and  of  what  eifioacy  is 
it?  862. 

22.  What  is  tkfine  sur  cognizance  de  droit  tantwm; 
and  for  what  is  it  commonly  used  ?  868. 

28.  What  is  Sbfine  sur  concessit  f  868. 

24.  What  is  a  fine  sur  done,  grant,  el  rendm , 
and  wherein  does  it  differ  firom  the  fine  sw  eog^ 
nizance  de  droit,  come  ceo,  ^c.  f  868. 

26.  What  are  the  force  and  effect  of  fines  f 
864,  866. 

26.  What  are  the  three  classes  of  persons 
bound  by  a  tine?  866. 

27.  Who  are  ihe  parties  to  hfine,  and  how  are 
they  bound?  866. 

28.  Who  Sire  primes,  and  how  are  they  bound  ? 
866. 

29.  Who  are  strangers,  and  in  what  cases  are 
they  bound?  866. 

80.  But  what  is  necessary  in  order  to  make 
%fine  of  any  avail  at  all?  866,  867. 

81.  Upon  what  neglect  of  the  remainderman 
or  reversioner  does  a  tenants  for  life  levying  a  fine 
fail  to  forfeit  the  estate  from  the  latter  to  the 
former  and  bar  it  forever  ?  866. 

82.  What  is  the  nature  of  a  common  recovery, 
and  how  far  is  it  like  hjhef  867. 

88.  What  is  the  writ  of  prmeipe  quod  reddat; 
and  what  does  it  allege  ?  868. 

84.  Who  is  the  demandant,  and  who  ihe  tf9- 
fendantf  868. 

86.  What  is  the  voucher,  voeatio,  or  cmiUmg  fo 
warranty;  and  who  is  the  vouchee f  868. 

86.  Who  is  the  recoverer,  and  who  the  reeoveree  f 
868. 

87.  What  is  called  the  recompense  or  recovery 
inraluef  869. 
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•8.  Of  what  nature  is  this  recongMiue;  and 
who  is  usually  the  common  vouchite  f  859. 

39.  What  is  a  reeovery  with  doubU  voucher; 
and  why  is  it  now  nsnaliy  employed  7  869. 

40.  What  is  the  reason  why  the  iuu*  in  taU 
is  held  to  be  barred  by  a  common  recovery  f  860. 

41.  In  what  light  have  our  modem  eourU  of 
fwtke  considered  common  recovenei  f  860. 

42.  How  does  the  commentator  recommend 
the  ahertening  of  the  process  of  this  vonv^ance  f 

a6i. 

48.  What  are  the  force  and  effect  of  a  common 
rteovtryf  861. 

44.  By  statute,  when  will  not  a  recovery  hat 
an  ettaU  ta&f  and  who  shall  not  suffer  a  recovery  t 
862. 

46.  What,  in  all  rtcovmee^  is  necessary  on  the 
part  of  the  recoveree  or  tenant  to  theprmc^ef  862. 

46.  But  what  are  the  provieione  of  the  statute 
14  Geo.  n.  c.  20  in  erder  to  make  good  a  re- 
C0'9tryf  862. 

47.  By  what  two  sorts  of  deed  may  the  turn 
of  tifine  or  recovery  be  directed?  868,  864. 

48.  When  are  these  deede  called  deedt  to  load 
the  «9M  of  a  fau  or  recovery,  and  when  deeds  to 
ded&re  them;  for  what  purpose  are  they  made; 
and  what  effect  have  they  on  the  fine  or  recovery  f 
868,  864. 

CHAP.  XXII.— 0/  AitenaHon  hy  Special  Ctutom, 

1.  To  what  are  aaeurancee  hy  epedal  evetom 
confined?  866. 

2.  How  are  copyhold  lands  generally  tran»- 
fenped?  866. 

8.  What  is  MirrefMlfir  MiTMMi  rMUttK) ;  and  what 
is  the  manner  of  transferring  copyhold  mtatesf 
866,  866. 

4.  What  operation  upon  a  copyhold  eetaU  has 
any  feoffment  or  grant  ?  867. 

6.  If  I  would  exchange  a  copyhold  eetate  with 
an<^er,  or  deirise  one,  what  must  be  done  ?  867, 
868. 

6.  What  effect  will  a  fine  or  recovery  had  of 
copyhold  lands  in  the  kinff^s  courts  have ;  and  how 
may  such  fine  or  recovery  be  rerersed  by  the  hrdf 
868. 

7.  What  are  the  three  seyeral  parts  of  the 
assurance  by  surrender  f  868. 

8.  What  part  oi  It  does  the  surrender  itself 
constitute?  368. 

9.  What  if  the  fortf  refuse  to  a<lifN<  the  turrm- 

dereef  868. 

10.  Can  the  surrenderor  retract  his  surrender  f 

869. 

11.  What  is  the  presentment  of  the  surrender; 
and  when  and  by  whom  must  it  be  presented  ?  869. 

12.  What  if  those  into  whose  hands  the  sur^ 
render  was  made  reAise  to  present  and  the  lord 
reftise  to  compel  them  to  do  so  ?  869. 

18.  Of  what  three  sorts  is  admittance  f  870. 

14.  What  is  the  lord  bound  to  do  in  admittmus 
upon  a  voluntary  grant  f  870. 

16.  How  is  the  lord  regarded  in  admitUmees 
upon  surrender  of  a  former  tenant,  or  v^on  deeosMt 
fiwn  the  ancestor  f  870,  871. 

16.  In  what,  bowcTer,  do  etdmittanees  upon 
mrremder  differ  firom  admittmcss  upon  deseentf 
«71. 

17.  Are  heirs  of  copyhold  compellable  to  be 
"      edf  872. 
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CHAP.  XXin.— 0/  AUmatim  by  Deeiae. 

1.  If niLT  IB  deviser  878. 

2.  Upon  what  did  the  restraifit  of  deoimnjf 
Jofui^  take  place?  878. 

8.  What  estate  only  could  then  be  devised,  wiUi 
what  exceptions  ?  874. 

4w  In  what  shape  did  the  popish  clergy,  who 
then  generally  sat  in  the  court  qf  chancery,  aUoH 
of  the  devise  of  lands  t  876. 

&  Upon  what  did  lands  in  this  shape  beoom« 
no  longer  devisable  f  876.  

6.  What  did  the  statute  of  wiUe,  82  Hen.  Ym. 
c.  1,  enaet?  876. 

7.  How  is  a  devise  to  a  corporation  for  a  ohsr 
riUble  use  now  held  by  the  statute  48  £lis.  o.  4 
to  be  valid?  376. 

8.  WhtX^iOVAWi^  statute  off^mtds  and  perjuries^ 
29  Car.  II.  o.  8,  directastodMMtof  iomftf  876. 

0.  Are  copyholds  and  terms  for  years  within 
the  statute?  876. 

la  How  may  a  wiU  be  revoked  f  876. 

11.  What  did  the  statute  26  Oeo.  IL  c  6  de- 
clare as  to  the  untnesses  to  a  wiUf  877. 

12.  What  hath  the  statute  8  ft  4  W.  and  BL  e^ 
14  provided  for  the  benefit  of  a  testator's  credit- 
ors? 878. 

18.  How  is  a  vill  of  lands  considered  by  tht 
courts  of  law  f  878. 

14.  What  distinction  between  devises  of  lands 
and  testaments  of  personal  chattels  is  founded 
upon  this  notion?  878»  879. 

16.  What  seven  genwal  rules  and  maxfans 
have  been  laid  down  by  courts  of  justice  for  tht 
construction  and  exposition  of  aU  the  species  of 
common  assurances  f  879-882. 

CHAP.  XXIV.— 0/  Thkigs  Personal. 

1.  What  are  included  under  the  name  of 
things  personal  f  884. 

2.  Do  not  things  personal  consist  of  tkmgi 
movable  only,  as  Migs  real  do  of  things  immov* 
abUf  886. 

8.  Under  what  general  name,  then,  is  the 
whole  comprehended  ?  886. 

4.  Into  what  two  kinds,  therefore,  are  chattels 
distributed  by  the  law  ?  886. 

6.  What  are  ehatteU  realf  886. 

.6.  Which  quality  of  real  estates  have  they 
which  denominates  them  real;  and  which  do 
they  want  the  want  of  whi<di  constitutes  them 
ehatUUt  886. 

7.  What  are  chattels  personal  f  887,  888. 

CHAP.  XXV.— 0/  Property  m  Things  Personal 

1.  Of  what  two  natures  \b  property  m  chattds 
personal  t  389. 

2.  Into  what  two  sorts  is  property  m  chattels 
personal  of  the  former  nature  divided  ?  889. 

8.  What  is  property  m  chattels  personal  «i  poe^ 
session  absolute  f  889. 

4.  Into  what  two  classes  does  the  law  disUn- 
guish  animala  f  890. 

6.  What  property  can  a  man  have  in  such 
animals  as  are  domitite,  and  what  in  such  as  are 
ferssnaturtef  390. 

6.  Why,  of  all  tame  and  domestic  animals, 
does  the  brood  belong  to  the  mother  (with  whai 
exception)?  890l 


BLACKSTONB'S  COMMBNTAEIBS. 


.  What  18  property  m  chaUeU  pertonal^  mpo9' 
uuion  quaUfiii,  Umittd^  or  tpedal  f  891. 

8.  On  what  three  aocounts  may  a  qualified  pro- 
perty subsist  in  animait/erm  naturmf  891. 

9.  What  are  those  animals/era  naturm  in  whioh 
a  qualified  property  maj  be  acquired^^r  industriam 
\ofmnif,  by  a  man's  reclaiming  and  muking  them 
tame  by  art,  industry,  and  education  t  892. 

10.  How  long  are  these  animaU  ih^  property  of 
amanf  892. 

11.  What  animah  as  \i  felony  to  eteal  f  898. 

12.  What  crime  is  it  to  eteal  such  ammalt  the 
stealing  of  which  does  not  amount  to  fdony  f 
894. 

18.  When,  and  how  long,  may  a  qualified  pro- 
perty  also  subsist  with  relation  to  ammale  ferm 
fitf/vro.  raJAont  impotenim,  on  account  of  their 
own  inability  f  894. 

14.  What  is  that  qualified  property  which  a 
man  may  have  in  animale  feres  natures,  propter 
privHeyiumf  894,  896. 

16.  What  other  things  besides  animale  feres 
naturm  may  be  the  objects  of  qualified  property  ; 
and  how  long  does  that  jirqp^r^^  laetf  896. 

16.  These  kinds  of  qualification  in  property 
arise  from  the  eubfeet'e  incapacity  of  abeolute  own' 
erehip  ;  but  in  what  cases  may  property  be  of  a 
qualified  or  epecial  nature,  on  account  of  the  pe- 
culiar  dreumetancee  of  the  owner,  when  the  thing 
Itself  is  Tery  capable  of  absolute  ownership  7 
896. 

17.  Hath  a  eervant  who  hath  the  rare  of  his 
maefr^e  goode  or  ehaitele  tukj  property  in  themf 
896. 

18.  What  is  called  a  thing,  or  ehoee  in  action  f 
896,  897. 

19.  Upon  what  depends,  and  what  are  the 
only  regular  means  of  acquiring,  all  property  in 
action  f  897. 

20.  Upon  all  contracte,  what  does  the  law  give 
to  the  party  ix^ured  in  case  of  nonrperformancef 
897. 

21.  May  thinge  pereonal  be  limited  by  deed  or 
ioiU  in  remainder  and  in  eetate-taUf  898. 

22.  May  thinge  personal  be  Tested  in  joint- 
tenancy,  in  common,  and  in  coparcenary  f  899. 

''.8.  But  how  is  it  held  i^vX  partnerek^  etoek  m 
trade  shall  always  be  considered  f  899. 

CHAP.  XXYL— 0/  mu  to  Tkmge  Pereonal  by 

Occupancy, 

1.  What  are  the  twelve  principal  methods  by 
which  the  title  to  thinge  pereonal  maybe  acquired 
and  lost  f  400. 

2.  In  what  eight  species  of  goode  may  %  pro- 
perty be  acquired  by  ocet^Mmeyf  401-406. 

8.  But  what  are  the  restrictions  as  to  the 
right  to  seise  the  goode  and  pereon  of  an  aUen 
enemy  r  401,  402. 

4.  To  what  do  the  restrictions  which  are  laid 
upon  the  right  to  the  occupancy  of  ammale  feres 
natures  principally  relate?  408. 

6.  What  constitutes  an  aceeeeion  to  property  f 
404,405. 

6.  What  is  confiteion  of  goods ;  and  to  whom 
Joes  such  act  of  confueion  give  the  entire  pro- 
perty f  405. 

7.  What  hath  the  statute  declared  aa  to  Ute- 
rary  and  other  copyright  f  407. 
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CHAP.  XXVII.— 0/  IHtU  by  Prerogative  and  Fbr* 

feiture, 

1.  What  pereonal  chattde  may  accrue  to  whom 
\>j  prerogative  f  408. 

2.  What  if  the  titlee  of  the  king  and  the  eub- 
Ject  concur  ?  409. 

8.  In  what  three  classes  of  booke  hath  the 
king  a  hind  of  prerogative  copyright  f  410. 

4.  Is  there  not  still  another  species  of  j»f#> 
rogative  property,  founded  upon  a  very  different 
principle  from  any  that  haye  been  mentioned  f 
410,  411. 

5.  What  four  reasons  haye  concurred  for 
making  the  restrictions  which  the  municipal 
laws  of  many  nations  haye  exerted  upon  the 
natural  right  of  every  man  to  pursue  and  take 
Ui  his  own  use  all  such  creatures  as  are  ferm 
naturmf  411,  412. 

6.  What,  however,  is  the  origin  of  the  game' 
laws  in  England  1  418-416. 

7.  What  was  done  by  the  carta  de  foreetaf 
416. 

8.  Who  only,  by  common  law,  have  a  right  to 
take  or  kill  any  beaete  of  chaee  not  also  bea.nte  of 
preyf  416. 

9.  What  are  free-warren  and  ftoe-fiehery;  and 
what  does  magna  carta  provide  as  to  the  latter  f 
417. 

10.  Who  only,  by  common  law,  can  Justify  httnt" 
ing  or  sporting  upon  another  man's  eoil,  or,  ia 
thorough  strictness,  hunting  or  sporting  at  allf  417. 

11.  But  how  have  the  exemptions  from  cer- 
tain penal  statutes  for  preeerving  the  game  virtually 
extended  what  are  called  the  qual^/ieatione  to  kill 
it?  417,418. 

12.  For  what  twelve  offencee  are  all  the  goode 
and  chiUtele  of  the  offender  forfeited  to  the  crown  f 
421. 

18.  When  do  ihewforfeituree  commence  f  421. 

CHAP.  XXVIII.— 0/  ntU  by  Cfuetom. 

1.  What  are  the  three  sorts  of  euetomaryn^ 
tereete  which  obtain  pretty  generally  throughout 
most  parts  of  the  nation  ?  422. 

2.  Into  what  two  sorts  are  heriote  usually  il- 
videdT  422. 

8.  What  is  heriot-eervicef  422. 

4.  Upon  what  does  heriot-cuetom  arise;  and 
what  is  it  defined  to  be  T  422. 

6.  To  what  species  of  tenuree  is  heriot-csutom 
now  for  the  most  part  confined  T  428. 

6.  Of  what  does  the  heriot  now  usually  coasist ; 
and  of  what  eetate  is  it  always  f  424. 

7.  Why  can  no  heriot  be  taken  on  the  4eftth 
of  h  feme-covert  f  424. 

8.  Can  a  heriot  be  compounded  for  bf  tht 
payment  of  money  f  424. 

9.  What  are  mortuaries;  and  why  an  th^ 
sometimes  called  coree-preeentef  425. 

10.  To  what  certainty  did  the  statute  21  Hen« 
VIII.  c.  6  reduce  mortuaries  f  427. 

11.  What  are  heir-loome;  what  maytb^ybe 
by  epecial  cuetom  ;  and  what  are  they  by  general  f 

427,  428. 

1 2.  What  other  jMTfonoZ  chattele  are  there  whioh 
descend  to  the  heir  in  the  natura  of  hesr-loomnf 

428,  429. 

18.  What  if  heir-loome  are  devieed  away  frove 
iheheirhjwiUf  429. 
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<;aAP.  XXIX.— Or  TUU  hy  Sw^mon,  Marriage, 

and  Judgment, 

1.  To  what  18  ««ec«M»on,  in  striotneas  of  law, 
.  only  applicable  7  430. 

2.  But  what  9oU  eorpcraUoru  haTe  in  this  re- 
iFpect  the  same  powers  as  eorporaiUmt  oggregatB 
bave?  481. 

8.  In  case  a  Uaat  for  years  be  made  to  the 
Biahcp  of  (hcford  and  hit  eueeeuore^  who  shall 
have  it;  and  why  7  481,  482. 

4.  Yet  what  two  exceptions  are  there  to  the 
rule  that  no  ekaltel  can  go  to  corporations  merely 
4ole  in  right  of  succession  7  482. 

5.  How  are  those  ehaUeU  which  formerly  be- 
longed to  the  w\fe  vested  in  the  husband  by  mar- 
riage ;  and  how  does  personal  property  differ  in 
this  respect  from  real  estate  t  488J 

6.  How  do  a  chattel  real  and  a  chattel  personal 
or  chose  m  actum  Test  in  the  husband;  and  what 
if  he  die  before  he  have  recovered  or  reduced 
them  into  possession  7  484. 

7.  What  shall  become  of  the  chattel  real  and 
thattel personalit  the  ic\fe  die  before  the  husband 

'  have  done  so ;  and  why  7  485. 

8.  How  do  chattels  personal  m  possession  vest 
in  the  husband?  486. 

9.  What  are  the  vnfe'sparaphemaUa  f  486,  486. 

10.  Of  what  natures  is  property  in  chattel  in- 
Uresis  vested  by  %  judgment  in  consequence  of 
some  suit  or  action  If  486,  437. 

11.  What  three  species  of  property  are  of  the 
second  of  these  natures  7  487-489. 

CHAP.  XX2  '-^OfTUteby  Gift,  Qrant,  and  Con- 
tract. 

1.  What  is  the  distinction  between  tkgift  of 
personal  property  and  a  grant  f  440. 

2.  What  may  be  included  under  the  head  of 
gifts  or  grants  of  chattels  real;  and  what  consi- 
derations, in  the  eye  of  the  law,  convert  the  gift, 
if  executed,  into  a  grant,  if  not  executed,  into  a 
sontractf  440. 

8.  What  are  grants  or  gtfts  of  chattels  personal ; 
and  how  may  they  be  made  7  441. 

4  Why  does  the  statute  8  Hen.  VII.  c.  4  de- 
clare all  deeds  of  gifts  of  goods  made  in  trust  to 
the  use  of  the  donor  void ;  and  what  does  the 
•Ulute  18  Elis.  o.  5  declare  as  to  every  grant  or 
gift  of  chattels,  as  well  as  lands,  with  intent  to 
defraud  creditors  7  441. 

6.  By  what  is  a  true  and  proper  sfift  or  grant 
always  accompanied;  and  in  what  cases  only 
may  it  be  retracted?  441. 

6.  But  what  if  the  gift  do  not  take  effect  by 
delivery  of  immediate  possession?  441,  442. 

7.  What  interest  does  a  contract  convey  as  dis- 
tinguished from  a  gift  or  grant;  and  how  ia  it 
defined?  442. 

8.  Can  a  chose  in  action  be  assigned?  442. 

9.  What  are  express  contracts,  and  what  impUedf 

940. 

10.  What  are  executed  and  what  executory  eon- 
iraets;  and  how  do  they  differ  in  the  chases  they 
convey  f  448. 

11.  What  is  a  good  and  what  a  valuable  con- 
sidereMon;  and  how  may  each  of  these  be  set 
aside?  444. 

12.  In  what  four  species  are  valuable  consider- 
ations divided  by  the  civilians  f  444,  446. 
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18.  What  is  a  nudum  pactum  ;  and  what  degrtfs 
of  ree^m-ocity  will  prevent  it?  446,  446. 

14.  How  far  will  courts  of  justice  support  a 
voluntary  bond  or  promissory  note;  and  whjf 
446. 

16.  What  are  the  four  most  usual  oontraet$ 
whereby  the  right  of  chattels  personal  may  be  ao« 
quired  in  England  7  446. 

16.  What  is  sale  or  exchange;  how  does  the 
former  differ  from  the  latter ;  and  how  are  both 
regarded  by  the  law  7  446,  447 

17.  Where  the  vendor  hath  in  himself  the^ro- 
perty  of  the  goods,  when  only  hath  he  not  the 
liberty  of  disposing  of  them  ?  447. 

18.  What  constitutes  SksaUf  447,  448. 

19.  But  in  what  cases  mskj  property  be  trana- 
ferred  by  sale  though  the  vendor  have  none  at  all 
in  the  goods  f  449. 

20.  What  la  market-day  and  market-overt  in  the 
country  ;  and  what  in  London  f  449. 

21.  But  what  has  the  statute  1  Jae.  L  e.  21 
provided  as  to  the  sale  of  goods  to  pawnltrokersf 
449. 

22.  And  in  what  cases  are  sales  not  binding 
even  in  market-overt  f  460. 

28.  What  directions  do  the  itatntes  2  P.  and 
M.  c.  7  and  81  Elii.  c.  12  enact  concerning  the 
sale  of  horses  f  460,  461. 

24.  What  remedy  has  a  purehasor  if  a  vemdof 
sell  g<iods  and  chattels  as  his  own  and  the  title 
prove  deficient  7  461. 

26.  When  is  the  vendor  bound  to  answer  foi 
the  goodness  of  his  wares  purchased?  461. 

26.  What  is  bailment;  and  who  is  the  bailor^ 
and  who  the  bailee  f  461,  462. 

27.  What  does  the  law  call  agistment?  452. 

28.  If  a  man  deliver  any  tl^ng  to  his  friend 
to  keep  for  him,  when  is  the  b<See  answerable 
for  any  damage  or  loss  it  may  sustain  7  462. 

29.  Why,  in  all  instances  of  bailment^  may  the 
bailee,  as  well  as  the  bailor,  maintain  an  action 
against  such  as  injure  the  chattels  bailed  f  462, 
468. 

80.  What  is  the  difference  between  hiring  and 
borrowing  f  468. 

81.  What  is  interest;  and  apon  what  are  its 
doctrines  grounded  ?  464,  466. 

82.  To  what  three  practices  does  the  oircnm- 
stance  of  the  haiard  of  lending  money  being 
greater  than  the  compensation  arising  from  the 
rate  of  interest  allowed  by  law  on  the  loan  give 
rise?  467. 

88.  What  is  bottomry;  and  in  what  doea  it 
differ  from  respondentia  f  467,  468. 

84.  What  is  enacted  by  the  statute  19  Geo.  II. 
0.  87  as  to  all  moneys  lent  on  bottomry  or  respon- 
dentia on  vessels  bound  to  and  from  the  West 
Indies?  468. 

86.  What  is  s^  policy  of  insurance  f  468,  460. 

86.  What  is  enacted  by  the  statute  14  Geo 
III.  c.  48  as  to  insurances  on  lives  f  469,  460. 

87.  Policies  of  insurance  being  contracts,  th« 
very  essence  of  which  consists  in  observing  the 
purest  good  faith  and  integrity,  how  is  fraud  or 
undue  concealment  in  them  provided  against? 
460. 

88.  What  is  enacted  by  the  sUtute  19  Geo.  IL 
0.  87  as  to  what  are  denominated  wagermgpok' 
desf  460,461. 

89.  From  what  does  the  praetiee  of  porehaaing 
annuities  for  Hoes  at  a  certain  price  or  premium^ 
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lasiead  of  adranoing  the  same  sum  on  an  ordi- 
nary loan^  arise  7  461. 

40.  What  has  the  sUtute  87  Geo.  III.  c.  26 
directed  in  order  to  throw  some  check  upon  im- 
proTident  transactions  of  this  kind  7  461,  462. 

41.  What  is  now  the  extremity  of  legal  mUrett 
that  can  be  t«ken  ?  468. 

42.  If  a  eontraet  which  carries  interest  be 
made  in  a  foreign  country,  of  what  miereit  will 
•ur  courts  direct  the  payment  ?  468,  464. 

48.  What  does  the  statute  14  Geo.  III.  c.  79 
enact  as  to  the  UffoUiy  of  mUrut  on  all  mort- 
foget  and  other  teeuriUet  upon  estatet  or  other 
property  in  Ireland  or  ih^ptttntaHomf  464. 

44.  What  is  debt ;  and  in  what  cases  may  it  be 
the  counterpart  of  and  arise  Arom  any  of  the 
other  species  of  eontraete  f  464. 

46.  Into  what  three  classes  is  dAt  usually  di- 
Tided?  465. 

46.  What  is  a  debt  of  record?  465. 

47.  What  is  a  debt  by  epeciaUy  or  epeeial  eon* 
tract  f  465. 

48.  What  are  debts  by  simple  eontraet  f  465. 

49.  What  is  enacted  by  the  statute  29  Car.  II. 
e.  8  as  to  one  person's  being  responsible  for  the 
debt  of  another  7  466. 

50.  What  is  that  species  of  simpls-eontract  debt 
now  introduced  into  all  sorts  of  eitnl  life  under 
the  name  of  paper  credit  f  466. 

51.  What  \a  9k  bill  of  eTcchange^  or  draft;  and 
who  is  the  drawer  of  it,  who  the  drawee,  and 
who  ili^  payee  f  466,  467. 

52.  Of  what  two  sorts  are  bUU  of  exchange; 
and  what  difference  is  there  in  law  between 
them?  467. 

58.  What  are  promissory  notes^  or  notes  of  Handf 
and  for  what  sum  at  least  must  they  be  drawn  7 
467,  468. 

54.  Why  is  it  usual  in  biUs  of  exchange  to  ex- 
press that  the  value  thereof  hath  been  reeeioed 
by  the  drawer  f  468. 

55.  By  what  means  may  a  bill  of -exchange  or 
promisst*ry  note  be  assigned  7  468,  469. 

56.  When  may  a  biU  of  exchange  be  protested  for 
mor^aeeeptance ;  and  when,  both  a  biU  and  a  pro- 
missory  note,  for  non-payment  f  469. 

57.  In  case  of  such  protests,  what  compensa- 
tion is  the  dratoer  bound  to  make  to  the  payee  or 
endorsee.;  but  what  happens  in  the  absence  of 
Vkc\iprotests  or  their  notification  to  the  drawer  f  469. 

58.  When  a  bill  or  a  note  is  refused,  how  soon 
must  it  be  demanded  of  the  drawer  f  470. 

59.  Upon  whom  may  an  endorsee  call  to  die* 
charge  a  bill  or  a  note  f  470. 

CHAP.  XXXI.— 0/  TiOc  by  Bankruptcy, 

1.  Who  may  become  a  bankrupt;  and  who 
may  not  7  471,  ^l^-All. 

2  What  privileges  do  the  laws  of  bankruptcy 
confer  on  the  creditors  ;  and  what  on  the  debtor  f 
472. 

8.  By  what  eleven  acts  may  a  man  become  a 
bankrupt  f  478,  479. 

4.  What  are  the  ten  proceedings  on  a  eommis' 
sum  of  bankrupt  f  480-484. 

5.  What  if  the  bankrupt  make  default  in  either 
surrender  of  himself  or  conformity  to  the  di- 
rections of  the  statutes  of  bankruptcy  f  481. 

6.  What  powers  has  sluj  judge  oat  justice  of  the 
peace  over  a  bankrupt?  481. 


7.  What  powers  have  the  commissioners  of 
bankruptcy?  481. 

8.  What  if  the  bankrupt  conceal  or  embeiile 
any  effects  to  the  amount  of  20/.,  or  withholo 
any  books  or  writings  with  intent  to  defraud  his 
creditors?  482. 

9.  What  if  it  appear  that  his  inability  to  pay 
his  debts  arose  firotn  some  gross  misconduct  and 
negligence?  482. 

10.  After  the  time  allowed  to  the  bankrupt  fot 
such  discovery  is  expired,  to  what  shall  any 
other  person,  voluntarily  discovering  any  part 
of  the  bankrupts  estate,  be  entitled ;  and  what 
shall  any  trustu,  wilfully  concealing  it,  forfeit  7 
482. 

11.  Of  what  ratable  amount  is  the  bitnhn^fs 
allowance  f  488. 

12.  When  shall  not  the  bankrt^fs  allowance  or 
indemnity  be  given  him  7  484. 

18.  What  is  an  act  of  insolvency^  484. 

14.  But  as  to  what  only  are  persons  who  have 
been  once  cleared  by  a  bankruptcy  or  by  an  m- 
solvent  act  indemnified  in  case  they  become  bank- 
rupts  ag^in  7  484,  485. 

15  By  virtue  of  the  statutes  of  bmtkrtq>tey, 
in  whom  are  all  the  personal  estate  and  effects  of 
the  bankrupt  considered  as  vested  by  the  act  of 
bankruptcy?  485. 

16.  What  is  the  meaning  of  the  saying  **  Once 
a  bankrupt  and  always  a  bankrupt  "f  485,  486. 

17.  Who  alone  is  not  within  the  statute  of 
bankrupts?  486. 

18.  But  what  is  provided  by  the  statute  19 
Geo.  II.  0.  82  as  to  money  paid  by  a  banknq>t  to 
a  creditor,  and  by  statute  1  Jac.  I.  c.  15  as  to 
money  paid  by  a  debtor  to  a  bankrupt?  486. 

19.  What  acts  can  and  cannot  the  assignees  of 
a  bankrupt  do  without  the  consent  of  the  credit- 
ors? 486. 

20.  What  is  the  duty  of  the  assignees  towards 
the  creditors;  and  within  what  time  shall  the 
first  dividend  be  made  7  487. 

21.  What  debts  of  a  bankrupt  have  a  priority 
to  be  paid ;  and  what  shall  not  be  postponed  or 
set  aside  7  487,  488. 

22.  Within  what  time  shall  a  second  and  final 
dividend  be  made;  and  if  any  surplus  remain 
after  paying  every  creditor  his  full  debt  to  whom 
shall  it  be  ^ven  7  488. 

CHAP.  XXXII.— 0/  TiiU  by  Testament  and  Ad- 
ministration. 

1.  What  is  a  testament,  and  what  an  admn 
nistration?  490. 

2.  What  were  the  reasonable  parts  in  a  man's 
chattels  of  the  w^e  and  children  ?  492. 

8.  What  part  of  his  chattels  may  a  man  now 
devise?  492,  498. 

4.  When  is  a  man  said  to  die  intestate  ?  494. 

5.  To  whom  did  the  goods  of  intestates  anciently 
belong;  and  to  whom  were  they  granted?  494. 

6.  What  is  the  origin  of  the  right  of  the 
f  church  to  the  probate  of  wills  and  to  the  admi- 
nistration of  intestate*  s  property?  494-496, 509, 510. 

7.  Who  is  the  intestate's  administrator?  496. 

8.  Upon  what  three  accounts  are  persons  pro 
hibited,  by  law  or  custom,  from  making  a  will? 
497. 

9.  Who  are  to  be  reckoned  in  the  first  species  ^ 

497 
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10.  Axeprittmert,  ca^tivei,  and  the  like  abso- 
lutely intestable  f  497. 

11  In  what  cases  may  a  feme^^overt  make  a 
testaixefU  of  ekatteU  f  498. 

12.  Who  is  an  exception  to  the  general  rule 
that  a  feme-covert  cannot  make  a  testament  of 
ehatieltf  498. 

18.  What  if  a  feme-eole  make  her  will  and 
afterwards  marry  ?  499. 

14.  Who  are  persons  incapable  of  making 
testaments  on  account  of  their  criminal  conduct  7 
499, 

15.  Into  what  two  sorts  are  testaments  divided  f 
600. 

16.  What  is  a  oodieil;  and  of  what  two  sorts? 
600. 

17.  Under  what  three  restrictions  has  the  sta- 
tute of  frauds,  29  Car.  II.  c.  8,  laid  nuneupaiive 
viOs  and  eodieOsf  600,  601. 

18.  What  witness  of  ihelr  pubUeaiion  do  written 
testaments  of  chattels  need?  601. 

19.  What  if  there  be  many  testaments  of  dif- 
ferent dates;  and  what  effect  has  the  republic 
cation  of  a  former  wiU  upon  one  of  a  later  date  ? 
602. 

20.  In  what  three  ways  may  tetiaments  be 
aroided?  602. 

21.  What  if  a  man  who  hath  made  a  wiU 
marry  and  have  a  child  ?  602. 

22.  Is  it  necessary  to  leave  the  heir  a  shilling  ; 
or,  if  the  heir  or  next  of  kin  be  totally  omitted  in 
the  will,  does  the  law  admit  a  querela  inofidosi 
to  set  it  aside  ?  608. 

28.  What  is  an  executor,  and  who  may  be  one  ? 
608. 

24.  What  must  be  done  if  the  executor  be  not 
seventeen  years  of  age,  or  be  out  of  the  realm 
when  a  suit  is  commenced  in  the  eeelesiastieal 
court  touching  the  validity  of  the  wiUf  608. 

26.  What  if  the  testator  name  no,  or  incapable, 
executors,  or  if  the  exeetUors  named  refuse  to  act  ? 
608,  604. 

26.  What  if  the  deceased  die  wholly  intestate 
without  making  either  wiU  or  executors  f  604. 

27.  In  granting  letters  of  administration  pur- 
suant to  the  statutes  81  £dw.  III.  c.  11  and  21 
Hen.  VIIL  o.  6,  by  what  seven  rules  is  the  or- 
dinary  bound  ?  604,  606. 

28.  Who  may  administer  to  a  bastard  f  606, 
506. 

29.  If  the  executor  of  A.  die,  who  is  A.'8  ea> 
eeutorf  606. 

80.  Is  it  the  same  with  regard  to  A.'s  admi- 
nistrator f  506. 


81.  What  is  an  administrator  de  bonis  nan  f  606 

82.  What  is  the  difference  between  the  oflBcas 
and  duties  of  executors  and  those  of  administr^- 
torsf  607. 

88.  Who  is  an  executor  de  son  tort;  and  ho« 
shall  he  be  treated  ?  607. 

84.  What  are  the  seven  powers  and  duties  of 
arightfiil  executor  or  administrator  f  608»  510- 
612,  614,  616. 

86.  In  what  two  ways  is  a  wiU  proved;  and 
what  is  styled  ih^probatet  608. 

86.  When  must  the  will  be  proved  before  the 
ordinary  of  ih%  fwrisdietion,  and  when  before  the 
metropolitan  of  the  province  by  way  of  special  pre- 
rogative f  608,  609. 

87.  If  there  be  two  or  more  executors  or  aM- 
nistrators,  is  a  sale  or  release  by  one  of  them  good 
against  the  rest  ?  510. 

88.  What  are  called  assets  f  610. 

89.  In  what  order  of  priority  must  the  de- 
oeased's  debts  be  paid  ?  511. 

40.  What  if  a  creditor  constitute  his  debtor  hit 
executor  f  612. 

41.  May  an  executor  or  admimstrator  give  him- 
self the  preference  in  the  payment  of  the  de- 
ceased's debts  and  legacies  f  611,  512. 

42.  What  is  a  legacy,  and  what  is  necessary 
to  its  perfection  ?  612. 

48.  In  case  of  a  defieienoy  of  assets,  whaA 
legacies  must  abate,  and  how?  612,  618. 

44.  What  is  a  kgtsed  legacy  ;  and  to  whom  doee 
it  lapse?  518. 

46.  What  is  a  eontingeiU  and  what  a  vetted 
legacy  t  618. 

46.  But  what  if  such  Ugaeies  be  charged  npoa 
real  estate  f  518. 

47.  When  do  legadee  carry  interest  f  518,  514. 

48.  What  is  a  donation  ctmsa  mortis  f  514. 

49.  When  shall  the  residuum  go  to  the  exeaUor^ 
and  when  to  the  next  of  kin  f  514,  515. 

50.  How  do  the  statutes  22  ft  23  Gar.  XL  eu 
10,  explained  by  29  Car.  II.  o.  80  and  1  Jao.  XL 
c.  17,  distribute  the  surplusage  of  intestates  es- 
tates f  616,  616. 

51.  But  what  are  the  customs  of  the  dty  of 
London  and  the  province  of  York  aa  to  the  distri- 
bution of  intestate^s  ^ects  which  are  expressly 
reserved  by  the  statute  of  distributions  f  518,  519. 

62.  What  is  the  widow*s  chamber  by  these 
tomef  618. 

58.  What  was  itk9  dead  man*s  part  f  518. 

64.  In  what  two  principal  points  do  the 
toms  of  London  and  York  considerably  differ? 
519. 


BOOK  IIL-OF  PRIVATE  WRONGS, 


CHAP.  1.-0/  the  Redress  of  Private  Wrongs  by 
the  mere  Act  of  the  Parties. 

1.  What  are  private  wrongs  as  distinguished 
from  public  wrongs;  and  why  are  the  former 
frequently  termed  dvil  varies,  and  the  latter 
crimes  and  miedemeanours  f  2. 

2.  How  is  the  redress  of  privats  wrongs  prin- 
oipally  to  be  sought  ?  2,  8. 

8.  Into  what  three  species  may  the  redress  of 
private  wrongs  be  distributed  ?  8. 
4.  Of  what  two  sorts  is  that  redress  of  private 


wrongs  which  is  obtained  by  the  mere  oef  of  the 
parties  f  8. 

5.  Of  what  six  species  is  that  redress  of  pri- 
vote  wrongs  which  arises  from  the  stde  od  of  the 
ir^'vred  party  f  8-6,  16. 

6.  What  is  a  distress,  eKstrictio;  and  for  what 
four  ir^furiA  may  a  distress  be  taken  ?  6,  7. 

7.  What  are  cattle  damage-feasantf  7. 

8.  What  six  species  of  things  eannol  be  di»- 
trainedf  7-10. 

9.  What  are  cattle  levant  and  eouchant 
teset  cubantesf  9 
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10.  When,  where,  and  how  must  all  diatreatea  be 
made ;  with  what  exceptions  as  to  the  time  T  11. 

11.  In  what  cases  may  a  second  dutreaa  for 
the  same  dtUy  be  made  f  11,  12. 

12.  What  does  the  statute  of  Marlhergcj  52  Hen. 
III.  c.  4,  enact  as  to  unre€UonabU  diatretif  12. 

18.  How  must  a  diatreaa  be  disposed  of;  and 
when  may  it  be  reacued  by  its  owner  f  12. 

14.  Vi  hat  is  a  pound  {jparcM) ;  and  of  what 
four  kinds  7  12. 

15.  What  is  the  difference  in  the  effect  be- 
tween impounding  a  live  diatreaa  in  a  common 
pound -overt  and  in  a  apedal  pound-overt  t  18. 

16  What  if  the  heaata  are  put  in  a  pound- 
covert ;  or  if  a  diatreaa  of  dead  ehaltela  be  not  put 
in  one?  18. 

17.  How  long  must  heaata  taken  damage-feaaant 
and  Matreaaea  for  auit  or  aervieea  remain  impounded f 
18. 

\6,  What  is  to  rtpUvy  (replegiare)  f  18. 

19.  When  is  the  diatreaa  salable  for  a  debt  due 
tc  the  crown  for  an  amereemaU  to  the  lord,  and  for 
ataiuta  diatreaaea;  and  when  in  aU  cases  of  die- 
treaa  for  rent  f  li. 

20.  What  has  the  statute  11  Geo.  II.  c.  19  pro- 
vided in  case  of  any  unlawful  act  done  in  taking 
a  diatreaa  f  15. 

21.  Are  those  who  are  entitled  to  that  redress 
of  private  wronga  which  arises  from  the  aole  ad 
of  the  it^ured  party  debarred  of  their  redress  by 
auU  or  actionf  15. 

22.  Of  what  two  species  is  that  redress  of 
private  wronga  which  arises  from  the  joint  act  of 
dU  thepartiea  together  T  15. 

28.  What  is  accord;  and  what  is  its  effect? 
15,  16. 

24.  In  what  cases  is  tender  of  sufficient  amends 
to  ih^  party  inured  a  bar  of  all  acOona  f  16. 

25.  What  is  arbitration ;  who  is  an  unynre  (wtr- 
perator  or  impar);  and  what  is  an  award f  16. 

26.  How  may  the  right  of  real  property  pass 
by-an  awardf  16. 

27.  In  what  case  does  the  statute  9  &  10  W. 
III.  c.  15  enact  that  all  submissions  of  auU  to 
arbitration  or  umpirage  may  be  made  rulea  of  any 
of  the  king* a  eourta  of  record  f  17. 

CHAP,  n.— <?/  Redreaa  by  the  mere  Operation  of 

Law, 

1.  Of  what  two  species  is  that  redress  of  prir 
vate  wronga  which  is  effected  by  the  mere  operor 
Hon  of  lawJ  \^, 

2.  Why,  when  a  creditor  is  ezecutor  or  adrnt- 
matrator^  is  he  allowed  to  retain  his  own  debt? 
18,  19. 

8.  But  in  prejudice  to  whom  can  he  not  retain 
his  own  debtf  19. 

4.  What  is  remitter  f  19,  20. 

5.  But  what  if  the  subsequent  eatata  or  right 
of  poaaeaaion  be  gained  by  a  man's  own  act  and 
oonsent?  20. 

6.  What  is  the  reason  why  this  remedy  of  re- 
mitter to  a  right  was  aUowedf  20. 

7.  But  what,  too,  if  the  party  have  no  remedy 
by  action  f  21. 

CHAP,  in.— 0/  Courta  in  General 

1.  What  is  that  redress  of  private  wronga 
wherein  the  act  of  thepartiea  and  the  act  of  law 
M-operate?  22. 


2.  Is  not  the  ordinary  course  of  juatiee  ex 
eluded  by  the  extrajudiciid  remedy  which  the 
law  allows  in  the  several  cases  of  redress  by  the 
act  of  thepartiea  mentioned  in  a  former  chapter* 
22,  28. 

8.  What  in  the  cases  of  remedy  by  the  mer« 
operation  of  law  f  28.  - 

4.  What  is  a  general  and  indisputable  rule 
where  there  is  a  legal  right  f  28. 

5.  What  is  a  court  defined  to  be  7  28. 

6.  Whence  are  all  courta  of  juatice  deriTed  7 
24. 

7.  What  one  distinction  runs  throughout  all 
courta  of  juatice  f  24. 

8.  What  constitutes  a  court  of  record;  and  by 
what  shall  its  existence  be  tried  7  24,  25. 

9.  What  is  a  court  not  of  record;  what  is  the 
extent  of  its  power,  and  by  what  shall  its  ex- 
istence be  tried  7  25. 

10.  What  three  constituent  parts  must  there 
be  in  every  court ;  and  what  assistants  is  it  usual 
for  the  auperior  courta  to  have  7  25. 

11.  What  is  an  attorney  at  lawf  25. 

12.  Who  cannot  appear  in  court  by  attorney  f 
25. 

18.  What  are  the  qualifications  of  attomeya  f 
26. 

14.  Of  what  two  species  or  degrees  are  advo- 
eatea  or  counael  f  26. 

15.  When  may  a  barriater  be  called  to  the  statt; 
and  degree  of  a  aery'eant ;  and  who  are  by  custom 
always  admitted  into  this  venerable  order  as  a 
qualification  for  their  office  7  27. 

16.  Who  are  Ma  nu^'eaty'a  counael  learned  in  the 
law,  and  his  attorney  Bud  aoUdtor  general ;  and 
what  are  their  restrictions?  27. 

17.  To  what  does  ^patent  of  precedence  entitle 
a  barriater  f  28. 

18.  Who  TecUenUf  28. 

19.  Can  a  counsel  maintain  an  action  for  his 
fees?  28. 

20.  For  what  spoken  by  him  is  a  counael  not 
answerable?  29. 

21.  How  are  counael  guilty  of  deceit  or  collu- 
sion punishable  by  the  statute  Westminster  1, 
8£dw.  I.  c.  287  29. 

CHAP.  IV.— 0/  the  Public  Courta  of  Common 

Law  and  EquUy. 

1.  Or  what  two  natures  are  courta  of  juatioa 
with  regard  to  their  several  species  7  80. 

2.  Of  what  four  sorts  are  public  courta  of  jue- 
tieef  80. 

8.  What  are  the  ten  general  and  public  courta 
of  common  law  and  equity  constituted  for  the  re- 
dress of  doU  injuries,  beginning  with  the  lowest; 
and,  of  these  ten,  which  are  of  a  partial  juris- 
diction and  confined  to  particular  districts,  and 
which  are  the  auperior  courta,  calculated  for  the 
administration  of  redress  throughout  the  whole 
kingdom ;  which  are  courta  of  record,  and  which 
notf  and  which  are  courta  of  equity  as  well  as 
lawf  82-85,  87,  41,  44,  47,  48,  56,  57. 

4.  What  is  the  court  of  piqtoudre;  who  ts  (he 
fudge  of  it ;  what  is  its  jurisdiction ;  and  where 
Ues  an  appeal  from  it  7  82,  88. 

5.  What  is  the  court-baron;  by  whom  is  it 
held  as  regiairar;  and  of  what  two  natures  is  it  7 
88. 

6.  Before  whom,  as  fudgea,  is  the  eourt-baron 
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of  the  seoond  or  common-law  nature  held ;  what 
oIm^  may  it  hold ;  whither  may  its  proceedinff$ 
be  removed ;  and  where  lies  an  appeal  from  it  f 
U, 

7.  What  is  a  hundred  court;  who  are  its  judffet 
and  regitUrar;  whither  may  its  proeeedingt  be 
remoTed;  and  where  lies  an  appeal  from  it? 
84,  85. 

8.  What  is  the  county  court;  what^^flM  may 
|t  hold;  who  are  its  real  judgcM^  and  who  its 
mtnuteruU  officer ;  whither  may  its  proeeedingt  be 
removed;  and  where  lies  an  appeal  from  it? 
86,  37. 

9.  What  is  the  origin  of  the  court  of  common 
pleat  or  common  bench;  and  by  what  was  the 
'court  rendered  fixed  and  stationary  where  7  88, 
89. 

10.  What  benefit  did  the  common  law  itself  de- 
rive from  this  establishment  of  its  principal 
court  f  39. 

11.  Into  what  two  sorts  vt^ pleat  or  tuUt  regu- 
larly divided ;  and  of  what  eourft  jurisdiction 
were  each  of  these  the  proper  objects  ?  40. 

12.  What  are  the  judges  of  the  court  of  common 
pleat;  and  when  do  they  sit?  41. 

18.  Where  lies  an  appeal  from  this  court  f  41. 

14.  What  is  the  court  of  king*t  bench;  why  is 
it  so  called,  and  what  are  its  judgetf  41. 

15.  For  what  reason  is  tkUprocett  issuing  out 
of  this  court  in  the  kmg'e  name  returnable  *'  tt6t- 
cunquefuerimut  m  Anglia"  f  41,  42. 

16.  What  is  the  jurisdiction  of  this  court; 
and  by  what  fiction  can  it  hold  plea  of  all  per- 
sonal actions  whatever  ?  A^-AA, 

17.  Where  lies  an  appeal  from  this  courts  44. 

18.  What  is  the  court  of  exchequer  (tcaceha- 
rium);  why  is  it  so  caUed ;  and  what  is  its  rank  ? 
44. 

19.  Of  what  two  divisions  does  it  consist; 
and  what  are  the  two  subdivisions  of  the  second 
division?  44. 

20.  Where  and  before  whom  is  the  exchequer 
court  of  equity  held ;  and  what  is  the  primary 
and  original  business  of  this  court  f  45. 

21.  But  by  what  fiction,  with  the  help  of  the 
common-law  part  of  this  covri^t  jurisdiction,  may 
all  kinds  of  pertonal  tuUt  be  prosecuted  in  it  ? 
45,  46. 

22.  Where  lies  an  appeal  from  the  equity  side 
of  this  court ;  and  where  from  the  common  law  f 
46. 

28.  What  is  the  coitrt  of  chancery  (cancellaria)  ; 
why  is  it  so  called;  and  how  is  the  office  of 
chancellor  or  lord-keeper  created  ?  47. 

24.  What  is  the  ckqnctUor  virtuU  officii;  and 
what  are. his  powers  and  authorities?  47,  48. 

26.  Of  what  two  distinct  tribunals  does  the 
court  of  chancery  consist  ?  48. 

26.  What  is  the  jurisdiction  of  the  ordinary 
legal  court  in  chancery;  what  if  Bjnyfaet  be  dis- 
puted between  the  partiet;  and  where  lies  an 
appeal  from  itMj'udgmentt  in  lawf  48,  49. 

27.  What  writt  issue  from  the  eomnum-law 
court  in  chancery  ;  and  what  is  the  origin  of  the 
kawy^er  toad  petty-bag  offices?  49. 

28.  What  is  the  origin  of  the  separate  juris- 
''iotion  of  the  chancery  as  a  court  of  equity}  61- 
58. 

29.  How  was  that  notable  dispute  decided 
which  was  set  on  foot  by  Sir  Edward  Coke  when 
tki^  yuttice  of  the  court  of  king't  bench,  whether 
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a  court  of  equity  could  give  relief  after  cr  against 
9^ judgment  at  common  lawf  64. 

80.  What  chancellor  first  built  a  system  of 
equitable  jurisprudenoe  and  jurisdiction  npoa 
wide  and  rational  foundations,  and  occasioned 
the  power  and  business  of  the  court  of  chancery 
to  increase  to  its  present  amasing  degree  ?  66. 

81.  Where  Ues  an  appeal  fr«m  this  court  of 
equity  in  chancery  ;  and  what  two  differences  are 
there  between  appealt  from  a  court  of  equity  and 
writt  of  error  from  a  court  of  lawf  66. 

82.  What  is  the  nature  of  all  the  branches  of 
the  court  of  exchequer  chamber;  and  of  whom 
does  it  now  consist  ?  66,  57. 

88.  Where  lies  an  appeal  from  this  court  f  67. 

84.  What  is  the  nature  of  the  houte  ofpeert  as 
a  court  of  Judicature;  and  where  lies  an  appeal 
from  it  ?  57. 

85.  What  is  an  eleventh  species  of  eourtt  of 
general  jurisdiction  and  use  which  are  derived 
out  of,  and  act  as  collateral  auxiliaries  to,  the 
foregoing?  58. 

36.  Of  what  are  these  eourtt  composed ;  how 
often  in  the  year  are  they  instituted,  and  for 
what  purpose  ?  58,  69. 

87.  By  virtue  of  what  five  several  authorities 
do  the  judget  upon  their  dreuitt  now  sit?  60. 

88.  What  is  a  commission  of  attiu  f  60. 

89.  What  is  a  commission  of  nitipriutf  60. 

CHAP.  Y.—Of  Courtt  Eecletiattieal,  MiUiary,  mm 

Maritime^ 

1.  Who  first  separated  the  eecktiatticttl  court 
from  the  ami  f  62. 

2.  What  are  the  seven  principal  eourtt  of  eo- 
eletiatticcU  jurisdiction,  or,  as  they  are  often 
styled,  courtt  Chrittian,  (curite  ChrittianiiaHt,)  be- 
ginning with  the  lowest  ?  64r-67. 

8.  What  is  the  jurisdiction  of  the  archdeacon't 
court ;  before  whom  may  it  be  held ;  and  wherv 
lies  an  appeal  fro^  it  ?  64. 

4.  What  is  the^Jurisdiction  of  the  eofwittory 
court  of  every  diotian  bithop;  where  is  it  held; 
who  is  ihe  judge;  and  where  Ues  an  appeal  from 
it?  64. 

6.  What  is  the  court  ofarehet;  why  is  its^ti^^ 
called  dean  of  the  arehet ;  what  is  now  the  juris- 
tion  of  the  court;  and  where  Ues  an  appeal 
from  it?  64,  65. 

6.  What  is  the  court  ofpeeuUart;  wha  Is  its 
jurisdiction ;  and  where  lies  an  appeal  from  it  t 
65. 

7.  What  is  the  jurisdiction  of  the  preregatioe 
court;  by  whom  is  the  judge  appointed;  and 
where  lies  an  appeal  from  it  ?  66,  66. 

8.  What  is  the  nature  of  the  court  <if  ddegaiee 
(judicet  delegati);  and  by  whom  are  they  ap- 
pointed? 66,  67. 

9.  What  is  a  committion  of  review  f  67. 

10.  What  is  the  only  eourt  mOHary  known  to 
and  established  by  the  permanent  laws  of  the 
land ;  before  whom  is  it  held ;  of  what  has  it 
cognizance ;  and  where  lies  an  appeal  from  it? 
68. 

11.  What  are  the  three  marititne  eourtt;  and 
what  are  their  power  and  jurisdiction  ?  68,  69. 

12.  Before  whom  is  the  court  of  admiralty  held ; 
according  to  the  method  of  what  law  are  its  pro- 
ceedings ;  and  where  is  it  held  ?  69. 

18.  Where  lies  an  appeal  from  the  crdlnaiy 
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Benionces  of  the  <idmiraUy  judgt ;  but,  in  oases 
of  frvu  vetseU  taken  in  the  -lime  of  war  in  any 
part  of  the  world  and  condemned  in  any  of  the 
eourU  of  admiraUy  or  vice-admiralty  as  lawful 
priiei  where  lies  an  appeal  t  69. 

CHAP.  VL— Of  CwwU  of  a  Special  JuriedicHon, 

1.  What  are  the  ten  eotjrU  whose  jurisdiction 
is  private  aud  special,  confined  to  particular 
spots,  or  instituted  only  to  redress  particular  in- 
juries? 71,  7a-76,  77-80,  88. 

2.  What  were  the /ore«^cotir(«t  71-78. 

8.  By  whom  is  the  eottrt  of  eommiesiofiert  of 
geweri  appointed;  what  are  their -jurisdiction 
and  power ;  and  under  whose  control  are  they  ? 
78,  74. 

4.  What  are  the  power  and  jurisdiction  of  the 
court  of  poheies  of  aaeuranee ;  by  whom  may  it 
be  appointed;  of  whom  does  it  consist;  and 
why  has  it  fallen  into  disuse  f  74,  75. 

5.  Whii*  is  the  origin  of  the  court  of  the  mar^ 
thaUea  and  the  palace-cotrrt  at  Westminster ;  how 
were  both  reyiyed  by  king  Charles  I. ;  what  is 
their  present  jurisdiction ;  how  may  their  pro- 
cecdmge  be  remoTed ;  and  where  lies  an  appeal 
from  them  f  75,  76. 

6.  What  are  the  covrte  of  the  principality  of 
WaUt ;  by  whom  are  the  judges  of  session  ap- 
pointed;  what  is  their  jurisdiction ;  and  where 
lies  an  appeal  from  their  fud^menis  f  77. 

7.  What  writs  of  process  of  the  king*s  courts  at 
Westminster  run  into  the  prvr.cipality  of  Wales ; 
and  when  may  actions  between  Welsh  parties  be 
brought  in  the  English  courts,  and  where  may 
they  be  tried?  77,  78. 

8.  What  are  the  nature  and  jurisdiction  of  the 
court  of  the  duchy-chamber  of  Lancaster;  and  be- 
fore whom  may  it  be  held  ?  78. 

9.  What  is  the  jurisdiction  of  the  courts  apper- 
taining to  the  counties  palatine  of  Chester^  Lan- 
caster, and  Durham,  and  the  royal  Jranchise  of 
Ely ;  under  whose  government  are  these  fran- 
thises ;  and  by  yirtue  of  what  do  the  judges  of 
(issize  sit  therein  ?  78,  79. 

10.  ^hsX  franchises  and  exclusiye  jurisdiction 
(before  whom)  have  the  cinque  ports  of  Dover, 
Sandwich,  Romney,  Hastings,  and  Hythe,  to  which 
WineheUey  and  Rye  haye  been  added ;  and  what 
is  the  progress  of  an  appeal  from  them  ?  79. 

11.  Why  may  all  prerogative  writs  issue  to 
these  exempt  jurisdictions  ?  79. 

12.  What  are  the  stannary  courts  in  DoYonshire 
and  Cornwall ;  and  before  whom  are  they  held  ? 
79. 

18.  What  are  the  priyileges  of  tinners;  and 
what  is  the  progress  of  appeal  from  decisions  in 
a  stannary  court  f  80. 

14.  What  is  the  origin  of  the  several  courts 
within  the  city  of  London  and  other  cities,  bo- 
roughs, and  corporations,  held  by  prescription, 
charter,  or  act  of  parliament ;  under  what  su- 
perintendency  are  they ;  and  according  to  what 

aw  must  their  proceedings  be?  80,  81. 

15.  What  are  the  nature  and  constitution  of 
the  coftrts  of  requests  or  courts  of  conscience  ;  and 
wherein  do  their  proceedings  vary  from  the 
course  of  the  common  lawf  81. 

16.  What  does  the  commentator  recommend 
in  preference  to  courts  of  requests;  and  why? 
82,88. 


17.  In  what  one  instance  have  the  proi^oed- 
ings  in  the  county  and  hundred  courts  been  iigain 
revived  by  the  statute  28  Geo.  III.  c.  88;  and 
what  does  it  enact  ?  88. 

18.  What  are  the  jurisdiction  and  system  of 
jurisprudence  of  the  chancellor's  courts  in  the 
two  universities  of  England;  and  why,  in  the 
reign  of  Queen  Elizabeth,  was  an  act  of  par- 
liament obtained  confirming  all  the  charters  of  the 
two  universities  f  88-85. 

19.  Who  is  iheJLdge  of  the  chancellor's  court; 
and  what  is  the  progress  of  an  appeal  from  its 
decisions?  85. 

CHAP.  Yll.-'Ofthe  CugniManceof  Private  Wtongs, 

1 .  Or  what  three  classes  are  wrongs  or  injuries 
cognizable  by  the  ecclesiastical  court,  not  for  the 
sake  of  the  party  ir^'uring,  {pro  salute  antmjs,)  but 
for  the  sake  of  the  party  ir\juredf  87,  88. 

2.  From  what  five  principal  if\juries  do  the  pe- 
cuniary causes  cognizable  in  the  eeclesicutical  court 
arise?  88-92. 

3.  When  will  a  suit  for  tithes  lie  in  ecclesiastical 
courts  f  88,  89. 

4.  What,  by  the  ancient  law  and  by  the  sta- 
tute 2  &  8  Edw.  VI.  0.  18,  is  the  penalty  in  case 
any  person  shall  carry  off  his  predial  tithes  before 
the  tenth  part  be  duly  set  forth,  or  agreement 
be  made  with  the  proprietor,  or  shall  withdraw 
his  tithes  of  the  same,  or  shall  hinder  the  pro- 
prietor of  the  tithes,  or  his  deputy,  from  viewing 
or  carrying  them  away  ?  89. 

5.  But  how  may  what  tithes  and  dues  be  re- 
covered by  statutes  7  W.  III.  o.  6  and  8  W.  IIL 
e.  84  ?  89,  90. 

6.  When  will  a  suit  for  fees  lie  in  the  eecU' 
siastieal  courts  t  90. 

7.  When  has  a  curate  a  remedy  for  his  salary 
in  the  ecclesiastical  court  f  90. 

8.  What  is  spoliation,  and  when  is  it  cognizable 
in  the  spiritual  court  f  90,  91. 

9.  When  will  the  temporal  courts  interfere  with 
the  spiritual  in  causes  matrimonial  f  98. 

10.  What  are  the  five  principal  matrimonial 
causes  now  cognizable  in  the  ecclesiastical  courts  f 
98,  94. 

11.  When  does  the  ecclesiastical  law  decree  a 
divorce  d  mensd  ei  thoro,  and  when  d  vinculo  ma- 
trimonii f  94. 

12.  What  are  the  three  principal  testamenU&y 
causes  belonging  to  the  eec^mottico/ jurisdiction  t 
98. 

18.  In  what  cases  of  testamentary  causes  do 
the  courts  of  equity  exercise  a  concurrent  juris- 
diction with  the  ecclesiastical  courts;  and  why  ?  98. 

14.  According  to  the  practice  of  what  lawt 
are  the  proceedings  in  the  ecclesiastical  courtt 
regulated?  100. 

15.  When  will  the  courts  of  common  law  awaic 
a  prohibition  against  the  proceedings  in  Uie 
spiritual  court  f  1 00. 

16.  What  is  the  ordinary  course  of  prooe-  Jlng 
in  the  ecclesiastical  courts  f  100,  *.01. 

17.  YThht  process  have  the  ecvlesiastieal  jourU 
to  enforce  their  ««n/^ef«  ^  101. 

18.  What  are  the  two  sorts  of  excomnaatscation  f 
101. 

19.  What  if  the  judge  of  any  spiritual  court 
excommunicate  %  man  for  a  cause  of  which  ht 
hath  not  the  legal  cognizance?  101. 
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20.  What  ajts  !»  an  excommunicated  person 
iisifcbled  from  doing  ?  102. 

21.  What  are  writs  of  aignificamt  or  de  exeom- 
mwvieaio  capiendo  and  de  exeommuniaito  delibe- 
rando;  when  and  whence  do  they  issue;  and 
what  are  their  effects  ?  102. 

22.  What  assistance  is  given  by  the  statutes 
27  Hen.  VIII.  o.  20  and  82  Hen.  VIII.  c.  7  in 
ease  of  subtraction  of  tithaf  102,  103. 

28.  What  is  the  jurisdiction  of  the  court  milir 
tary  or  courts  of  chivalry  declared  to  be  bj  sta* 
tute  18  Ric.  II.  c.  2;  and  by  what  fiction  of 
common  law  has  it  been  still  more  narrowly  con- 
fined? 108. 

24.  Of  what  two  civil  vyuriu  is  it  cognizable  ? 
108,  104. 

26.  Will  an  actum  for  words  lie;  and  what 
remedy  can  the  coitrt  military  give  as  a  court  of 
honour f  104. 

26.  What  were  the  proceedings  of  the  court 
military  as  a  court  of  heraldry  and  precedence; 
and  why  has  it  fallen  into  disuse  f  106. 

27.  What  deeds  and  records  of  the  heralds  are 
received  in  a  court  of  justice  f  106. 

28.  How  has  the  house  of  lords  provided  for 
the  descent  of  peers  f  106. 

20.  Have  the  courts  maritime  cognizance  of 
any  thing  done  by  water  within  the  body  of  any 
county,  of  wrecks^  of  things  flotsam.  Jetsam,  and 
Ugan,  of  seaman's  wages  contracted  for  on  land, 
of  charter  parties  or  ship  covenants,  or  of  con- 
tracts made  upon  sea  to  be  performed  in  Eng- 
land ;  and  what  is  the  general  rule  as  to  their 
jurisdiction  ?  106,  107. 

80.  By  what  fiction  of  common  law  has  the 
cognizance  of  suits  been  drawn  from  the  courts 
of  admiralty  to  those  of  Westminster  hallf  107. 

81.  What  if  a  question  that  is  proper  for  the 
eognizanoe  of  the  court  of  admiralty  should 
arise  in  a  cause  of  which  that  court  hath  not  the 
original  jurisdiction ;  or  if  a  question  properly 
determinable  by  the  ^j^tmmon  law  should  arise  in 
a  cause  of  which  the  coitrt  of  admiralty  hath  the 
original  jurisdiction  ?  108. 

82.  Upon  what  laws  are  the  proceedings  of 
the  courts  of  admiralty  founded?  108. 

88.  What  are  their  process  and  power?  108, 
109. 

84.  What  it\furies  are  cognizable  by  the  courts 
of  common  law?  109. 

86.  What  is  the  remedy  when  justice  is  either 
refused  or  delayed  by  an  inferior  court  that  has 
proper  cognizance  of  the  cause  ?  109. 

86.  What  is  a  writ  of  procedendo  ad  judicium  ; 
and  when  and  whence  does  it  issue  ?  109,  110. 

87.  What  is  a  writ  of  mandamus;  and  when 
and  whence  does  it  issue?  110,  111. 

88.  What  \a  2k peremptory  mandamus  ;  when  does 
it  issue ;  and  what  if  a  false  return  should  be 
made  to  it?  111. 

89.  What  is  the  remedy  when  an  inferior  court 
encroaches  on  its  jurisdiction  or  calls  one  coram 
nonjitdice  to  answer  in  a  court  that  has  no  legal 
eognizanoe  of  the  cause?  HI. 

40.  What  is  a  writ  of  prohibition  ;  and  when, 
whence,  and  whither  does  it  issue?  112. 

41.  What  if  the  judye  or  the  party  shall  pro- 
ceed after  such  prohibition  f  IIZ. 

42.  What  is  the  usual  form  of  proceeding  upon 
•rohibitionsf  118. 

48.  When  is  the  party  applying  for  the  prohi" 
680 


bition  directed  to  declare  in  prohibition;  and  what 
is  tiie  nature  and  effect  of  that  proceeding  ?  118, 
114. 

44.  When  is  a  writ  of  eoneuUation  awardini 
upon  that  proceeding ;  why  is  it  so  called ;  and 
what  is  its  effect?  114. 

46.  What  if  the  fact  upon  which  \he  prohibUien 
is  granted  be  afterwards  falsified?  114. 

46.  In  what  other  case  is  the  writ  of  eentuiU^ 
tun  firequently  granted?  114. 

CHAP.  VIII.— 0/  Wrongs  and  their  Bem&dia  re- 
stpeeHny  the  Rights  of  Persons, 

1.  What  two  things  may  be  considered  i& 
treating  of  the  cognizance  of  ir^juries  by  the 
courts  of  common  lawf  116. 

2.  What  is  the  plain,  natural  remedy  for  every 
species  of  wrong  between  tutted  and  euijtetf 
116. 

8.  In  what  two  ways  may  this  remedy  be 
effected?  116. 

4.  What  are  the  instrumenta  whereby  this 
remedy  is  obtained?  116. 

6.  Into  what  three  kinds  are  the  tuiu^  firom 
the  subject  of  them,  distinguished?  117. 

6.  Of  what  two  sorts  9xe personal  actions;  and 
upon  what  is  each  said  to  hie  founded  ?  117. 

7.  What  are  real  aetiotis;  and  why  and  for 
what  are  they  now  pretty  generally  laid  aside 
in  practice  ?  118. 

8.  What  are  mixed  actions  f  118. 

.9.  What  distinction  into  two  kinds  runs  through 
all  dvil  injuries;  the  latter  species  why  savouring 
of  the  criminal  kind,  and  how,  therefore,  in  strict- 
ness of  law,  liable  to  a  double  punishment?  118, 
119. 

10.  May  we  make  the  same  division  of  tpf/firtn 
that  we  did  of  rights  in  a  former  book?  119. 

11.  Into  what  two  kinds,  may  we  remember, 
were  the  rights  of  persons  distributed;  and  what 
three  were  the  absolute  rights  of  each  individual 
defined  to  be ;  and  must  the  wrongs  or  injuria 
affecting  them  be  of  a  correspondent  nature? 
119. 

12.  Of  what  five  kinds  are  the  v^furies  which 
affect  the  personal  security  of  individuals  ?  119. 

18.  By  what  five  means  may  the  two  speciea 
of  i^furies  affecting  the  limbs  or  bodies  of  indi- 
viduals be  committed  ?  120,  121. 

14.  What  is  necessary  to  complete  the  u^jurg 
of  threat  f  120. 

16.  What  constitutes  attott&f  120. 

16.  What  constitutes  battery;  and  when  is 
6a^^0ry  justifiable  ?  120. 

17.  What  is  the  plea  of  son  assault  demeen§f 
120. 

18.  What  is  the  plea  of  moUiter  manus  tn^Mmtii; 
and  when  may  it  be  pleaded  iajustifieeUionf  121. 

19.  Whatismos^A^;  121. 

20.  What  are  the  members  the  loes  of  which 
constitutes  mayhem;  and  what  are  not  ?  121. 

21.  For  which  of  these  five  if^furies  may  a& 
indictment  be  brought  as  well  as  an  action ;  mai 
why?  121. 

22.  What  are  the  if^uries  affecting  a  man's 
health ;  and,  these  being  injuries  unaccompanied 
by  force,  what  is  the  remedy  for  them  ?  122. 

28.  What  is  the  special  action  of  trtspase  ei 
transgression  upon  the  ease;  and  why  is  it  so 
called?  122. 


BLACKSTONB'S  COMMENTARIES. 


21.  When  ia  it  ft  aettled  disUnction  that  the 
lomedy  shall  be  by  an  action  of  tretpata  vi  et 
armit,  and  when  by  an  action  of  trupoiM  tipon 
the  ease  r  128. 

25.  Of  what  three  kinds  are  v|^iirte«  aifecting 
a  man's  rqnUaiioa  or  good  name?  128,  125, 
126. 

26.  What  tfforeU  are  actumable  without  proying 
any  particular  damage  to  haye  happened,  but 
mer^y  upon  the  probability  that  it  might  hap- 
pen? 128,  124. 

27.  What  is  teandalum  magnatum;  how  is  it 
redressed ;  and,  if  tending  to  scandalise  whom, 
are  v>ord»  reputed  more  highly  iiyurious  than 
ordinary?  128,  124. 

28.  What  is  called  laying  an  action  for  worda 
with  2k  per  quodf  124. 

29.  When  are  scandals  cognizable  only  in  the 
ecelesiastical  court  f  124,  125. 

80.  What  wardt  are  not  aetumabUf  124,  125. 

81.  When  will  no  action  for  wordt  lie,  even 
though  special  damage  have  ensued;  and  is  it 
damnum  abaqum  it^furiA  ?  125. 

82.  What  are  Ubela;  and  why  are  there  what 
two  remedies  for  libels  f  125. 

88.  In  the  remedy  by  action  on  the  ease  for 
libel,  may  the  defendant  justify  the  truth  of  the 
facts  and  show  that  the  plaintiff  has  reoeiTed  no 
vyuryataUf  125,  126. 

84.  What  is  it  necessary  for  the  plaintiiT  to 
show  in  actions  for  libels  by  signs  and  pictures  ? 
126. 

85.  In  the  case  of  ir^uries  affecting  a  man's 
reputation  by  malicious  prosecutions,  when  does  the 
law  give  him  the  choice  of  what  two  remedies? 
126. 

86.  By  what  iir^ury  is  the  right  of  personal 
li60Wy  violated?  127. 

87.  What  two  points  are  requisite  to  constitute 
the  injury  of  false  imprisonmentf  127,  128. 

88.  Of  what  two  sorts  is  the  remedy  tor  false 
trnprisonmentf  128. 

.89.  What  are  the  four  means  of  removing  the 
actual  injurg  of  false  imprisonmentf  128. 

40.  What  is  the  writ  ofmainprite,  manueaptio  ; 
when  is  it  generally  granted,  and  when  spedcUly  ; 
and  how  do  mainpernors  differ  from  bailf  128. 

41.  What  is  the  writ  de  odio  ei  atia  ;  what  does 
magna  carta  say  of  it ;  by  what  was  it  abolished ; 
and  by  what  is  Sir  Edward  Coke  of  opinion  that 
it  was  reyiyed  ?  128,  129. 

42.  What  is  the  writ  de  homine  replegiando; 
and  when  does  a  process  issue  called  a  capias  m 
withernam;  and  what  is  its  effect  ?  129. 

48.  But  what  hath  almost  entirely  antiquated 
these  three  remedies  of  false  imprisonment ;  and 
to  what  hath  it  caused  a  general  recourse  to  be 
had  in  behalf  of  persons  thus  aggrieyed  ?  129. 

44.  What  four  kinds  of  the  writ  of  habeas  cor- 
pus  are  made  use  of  by  the  courts  at  Westminster 
for  remoying  prisoners  from  one  court  to  another 
in  the  more  easy  administration  of  justice?  129, 
180. 

45.  lf^%y.\A^'^h4iheaMCOfrpusadreisponidienduMf 

129. 

46.  What  is  that  o^/fo/M/aamcfttm;  129. 

47.  What  are  those  ad  prosequendum,  testifi- 
eandum^  deliberandum,  &c.  ?  129. 

48.  What  is  the  common  writ  ad  faciendum  et 
roapiendum;  and  why  is  the  writ  frequently  de- 
nominated an  habtas  corpus  cum  causa  f  129, 180 


49.  Upon  what  is  this  writ  grantable,  and 
what  is  its  effect  ?  180. 

50.  But  what  is  ordered  by  the  statute  1  ft  2 
P.  and  M.  c.  18  in  order  to  preyent  the  surrep- 
titious discharge  of  prisoners  f  180. 

51.  And  what  is  enacted  by  statutes  21  Jac. 
I.  c.  28,  12  Geo.  I.  c.  29,  and  19  Geo.  III.  c.  70, 
in  order  to  ayoid  yezatious  delays  by  remoyid 
of  Ariyolous  causes  f  130,  181. 

52.  E'M  what  is  the  great  and  efficacious  writ 
in  all  manner  of  illegal  confinement ;  what  does 
it  direct ;  and  when,  whence,  and  wiiither  doer 
it  issue  ?  181,  182. 

58.  How  must  this  writ  be  obtained;  and 
why?  182,  188. 

54.  When  is  this  writ  a  writ  of  right  in  whom 
against  whom  ?  188. 

55.  What  is  it  absolutely  necessary  to  express 
upon  eyery  commitment  f  184. 

56.  What  does  the  statute  16  Gar.  I.  c.  10^ 
{  8  enact  as  to  the  writ  of  habeas  corpus  f  185. 

57.  What  does  the  famous  habeas  corpus  act, 
81  Car.  U.  c.  2,  enact ;  but  to  what  commitments 
only  does  it  extend?  186,  187. 

58.  What  if  the  writ  be  not  immediately 
obeyed?  187. 

59.  What  is  the  sati^actorg  remedy  for  the  «»- 
jury  of  false  imprisonment  ?  1 88. 

60.  What  four  relations  of  persons  do  injuries 
which  affect  the  relative  rights  of  individuals  par- 
ticularly affect  ?  189. 

61.  What  are  the  three  principal  ii^furies  which 
may  be  offered  to  a  husbtmdf  189. 

62.  What  does  the  law  always  suppose  in  case 
of  abduction;  and  why  ?  189. 

68.  What  two  species  of  remedy  has  the  hus- 
band for  this  ir\furyf  189. 

64.  What  satisfaction  does  the  law  give  a 
husband  for  the  doil  ii^fury  of  adultery  f  189. 

65.  By  what  circumstances  are  the  damages 
recovered  for  this  ii^ury  increased  or  diminished ? 
140. 

66.  In  what  cases  must  marriage  m  fact  be 
proved?  140. 

67.  When  does  the  law  give  the  husband  a 
separate  remedy  by  an  action  of  trespass  per 
quod  consortium  amisit  f  140. 

68.  Of  what  two  kinds  were  usuries  that  might 
be  offered  to  persons  considered  in  the  rdatSms 
of  parent  or  guardian ;  and,  provided  either  be 
still  an  injury,  what  is  the  remedy?  140,  141. 

69.  But  what  more  speedy  and  sipunary  method 
of  redressing  all  complaints  relative  to  wards 
and  guardians  hath  of  late  obtained ;  and  what 
is  expressly  provided  by  statute  12  Car.  XL  o. 
24  as  to  testamentary  guardians  f  141,  142. 

70.  What  two  species  of  ir^uries  are  incident 
to  the  relation  between  master  and  servant,  and 
the  rights  accruing  therefrom  ?  142. 

71.  Who  have  what  two  remedies  in  case  on 
man  beat  or  confine  another's  servant  ?  142. 

CHAP.  DL^vV  It\yuries  to  Personal  Property. 

1.  Of  what  two  natures  are  the  it^'uries  whio 
may  be  offered  to  the  rights  of  property  f  144. 

2.  What  are  the  two  sorts  of  injuries  which 
may  be  offered  to  the  rights  of  personal  pr^* 
pertyf  145. 

8.  To  what  two  species  of  ii^uries  are  the 
p^  \tsot  personal  property  iapossession  liable  ?  14& 
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4.  Into  what  two  bruuhoA  is  tUsposgetnon  di- 
risible?  146. 

6.  Of  what  two  kinds  is  the  remedj  whioh 
the  law  has  given  for  an  unlawful  iakinff  of 
goods  7  146,  146. 

6.  By  what  two  species  of  action  is  the  actual 
specific  possession  of  the  identical />0r«ofM/  ehaUd 
restored  to  the  proper  owner  f  146. 

7.  Why  may  this  be  done  in  the  case  of  dia- 
tre$t  more  than  in  any  other?  146. 

8.  What  are  the  two  species  of  reicous  and 
their  several  remeoies  7  146. 

9.  What  is  an  action  of  repleoin  ;  and  what  do 
the  tiatutet  of  Marlberge  and  of  1  P.  and  M.  c. 
12  direct  the  sheriff  to  do  concerning  rtpUvin  f 

10.  In  pursuance  of  the  statute  of  West- 
minster 2,  18  Edw.  I.  c.  2,  for  what  two  things 
is  security  to  be  given  by  the  party  replevying  to 
the  theriff  or  his  deputy ;  and  what  does  the  sta- 
tute 11  Geo.  II.  c.  19  require  besides  of  the 
officer  granting  a  rq>levin  on  a  dutrei$  for  rent  7 
147,  148. 

11.  But  what  if  the  dittrainor  claim  any  pro- 
perty in  the  goods  so  taken  and  to  keep  them 
by  a  kind  of  pereonal  remitter  f  148. 

12.  And  what  if  the  eheriff  return  that  the 
goods  or  beasts  are  eloignedy  eUmgata^  carried  to 
a  distance  to  places  to  him  unknown  7  149. 

18.  When  can  goods  taken  in  mthfemam  be 
rqtleviedf  149. 

14.  Upon  action  of  r^levin  brought,  when  does 
the  dittrainor  or  d^endant  make  avowry,  and  when 
toymzancef  160. 

16.  What  if  the  cause  be  determined  for  the 
plaintiff;  and  what  if  for  the  defendant;  and 
what  does  the  statute  of  Westminster  8,  o.  2 
enact  in  this  latter  event  7  160. 

16.  When  shall  the  pUantiff  have  a  writ  of 
Hcond  deliveranee  and  the  defendant  a  writ  of  re^ 
turn  trrepleoieable ;  and  what  are  they  7  160. 

17.  What  does  the  statute  17  Car.  II.  c.  7  di- 
rect if  the  plaintiff  in  an  action  of  replevin  be 
nonsuit  before  issue  joined,  or  if  judgment  be 
given  against  him  on  demurrer;  and  what  if  the 
nonsuit  be  after  issue  joined,  or  if  a  verdict  be 
against  the  plaintiff  f  160,  161. 

18.  But  what  if,  pending  a  rqdeoin  for  a 
former  distress^  a  man  distrain  again  for  the  same 
tent  or  service  f  161. 

19.  What  is  the  remedy  if  one  man  take  the 
goods  of  another  out  of  his  possession ;  or  what 
other  remedy  may  the  party  have,  at  his  choice, 
if  the  taking  be  without  force  7  161. 

20.  Of  what  two  kinds  is  the  remedy  for  the 
unlawful  detaining  of  goods  lawfully  taken  7  161, 
162. 

21.  By  what  two  species  of  action  may  the 
firstof  these  kinds  of  remedy  be  sought  7  161, 162. 

22.  What  is  necessary  in  an  action  of  detinue  ; 
and  for  what,  therefore,  cannot  such  a/etion  be 
brought  7  162. 

28.  What  four  points  are  neoessary  to  ground 
an  auction  of  detinue  f  162. 

24.  But  what  disadvantage  attends  this  action; 
and  whence  did  it  arise  7  162. 

26.  What  was  the  action  of  trover  and  convert 
non  in  its  original ;  and  why  by  fiction  of  law 
was  its  use  enlarged  to  what  extent  7  168. 

26    What  shall  be  recovered  by  an  action  of 
tnver  and  conversion  f  168. 
682 


27.  What  are  the  two  remedies  for  damage  thai 
may  be  offered  to  tkingt  personal  while  in  the 
possession  of  tjie  owner  7  168,  164. 

28.  From  what  do  all  usuries  affecting  the 
right  of  things  personal  in  action  arise  7  164. 

29.  What  is  the  twofold  division  of  cofUrocteT 
164. 

80.  What  three  distinct  species  do  eignress  oes^ 
tracts  include  7  164. 

81.  What  is  the  legal  acceptation  of  debit 
164. 

82.  What  are  the  two  species  of  remedy  for 
debt ;  and  when  only  will  the  first  lie  7  164, 166b 

88.  For  what  two  reasons  is  actum  of  debt 
seldom  brought  but  upon  special  contracts  under 
seal  7  166. 

84.  Wherein  does  an  ttetion  on  the  case,  or  what 
is  called  an  indebitatus  assun^mt,  differ  from  an 
action  of  debt  7  166,  166. 

86.  But  what,  in  an  action  of  debit  if  the  ds' 
fsndant  can  show  that  he  haa  discharged  any 
part  of  it  7  166. 

86.  When  is  the  form  of  the  writ  of  debt  in 
the  debet  as  well  as  the  detinet;  and  when  in  the 
detinet  only  7  166. 

87.  What  is  a  covenant;  and  what  is  the 
remedy  for  a  breach  of  one  7  166,  167. 

88.  What  is  a  covenant  real ;  and  what  is  the 
remedy  for  a  breach  of  one  7  167. 

89.  What  does  the  statute  82  Hen.  VIII.  c.  84 
give  to  the  grantee  or  assignee  of  a  reoersionf 
168. 

40.  What  is  %  promise  ;  and  what  is  the  remedy 
for  a  breach  of  one  7  168. 

41.  In  the  case  of  a  simpU  contract  debt,  what 
is  it  that  gives  the  creditor  his  action  on  tA«  com 
instead  of  being  driven  to  an  action  of  debt  f  169. 

42.  In  what  five  cases  does  the  statute  ol 
frauds  and  peijuries,  29  Car.  II.  c.  8,  enact  thai 
no  verbal  promise  shall  be  sufficient  to  ground 
an  action  upon,  but  at  least  some  note  or  memO' 
randum  of  it  shall  be  made  in  writing  and  signed 
by  the  party  to  be  charged  therewith  7  169. 

48.  From  what  two  circumstances  do  tniplM 
contracts  arise  7  169,  162. 

44.  What  is  every  man  bound  and  hath  vii^ 
tually  agreed  to  do  by  the  fundamental  oon^kis^ 
tUm  of  government^  to  which  every  man  is  a  con- 
tracting party  7  160. 

46.  If  a  plaintiff  have  once  obtained  a  fud^ 
ment  against  a  defendant  for  a  certain  sum  and 
neglect  to  take  out  execution  thereupon,  what 
action  may  he  afterwards  bring  upon  this  jud^ 
mentf  and  to  what  proof  shall  he  be  put  7  160. 

46.  How  does  the  law  look  upon  a,  forfeiture 
imposed  by  the  by-laws  and  private  oniinancea 
of  a  corporation  upon  any  that  belong  to  the 
body^  or  an  amercement  set  in  a  court^leet  or  eottrU 
baron  upon  any  of  the  suitors  to  the  court?  161. 

47.  What  forfeitures  do  the  staiuU  of  Wu^ 
Chester  and  the  statute  9  Geo.  I.  c.  22,  oommonlj 
called  the  black  actf  impose  upon  the  inhabitants 
of  hundreds  f  161. 

48.  What  is  called  a  popular  action,  and  what  a 
qui  tam :  and  what  does  the  statute  4  Hen.  VU. 
c.  20  enact  in  order  to  prevent  the  practice  of 
offenders  procuring  their  own  friends  to  begin  a 
qui  tam  action  that  may  forestall  and  prevent 
other  actions  7  161. 

49.  What  six  classes  of  in^died  contracts,  or 
assumpsits,  arise  fr^m  the  general  implieatioa 
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and  intendment  of  tae  courU  of  judieabtn^  that 
eTery  man  hath  engaged  to  perform  what  hia 
Justice  or  duty  requires?  162-166. 

60.  What  is  a  wrii  of  account  dc  eomputtUo; 
and  against  whom  is  it  extended  bj  statute  4 
▲nne,  o.  16?  164. 

61 .  When  is  a  theriff  or  gaoler  liable  to  an  action 
M  the  eate;  and  when  of  debtf  166. 

62.  But  in  what  case  does  the  law  imply  no 
ftnerat  undertaking  to  perform  an  office  with  in- 
tegrity, diligence,  and  skill  ?  166. 

68.  What  is  an  action  of  deceit^  (or  on  the  cau 
in  nature  of  a  writ  of  deceit ;)  and  when  may  it 
be  brought?  *166,  *166. 

CHAP.  X.-^Of  It^ries  to  Real  Property;  and, 
firetf  of  Dispoaeeeeiony  or  Ouster  of  the  Freehold. 

1.  What  are  the  six  principal  ti^riM  affecting 
real  rights?  167. 

2.  What  is  oueter;  and  of  what  two  kinds  may 
it  be?  167. 

8.  By  what  fiye  methods  is  ouster  of  the  free- 
hold effect^  1  167. 

4.  What  is  an  abatement  f  167,  168. 

6.  What  is  an  intrusion ;  and  wherein  does  it 
differ  ttam.  an  abatement  ?  169. 

6.  What  is  a  disseisin;  and  wherein  does  it 
differ  firom  the  two  former  species  of  v^uryf 
169. 

7.  How  must  disseisin  of  things  corporeal  be 
lyffected?  170. 

8.  What  is  disseiein  of  thifigs  ineorporealf  170. 

9.  With  regard  to /r««Ao/(f  rent  in  particular, 
what  five  methods  of  working  a  disseisin  thereof 
do  our  ancient  law-books  mention  ?  170. 

10.  But  when  only  are  all  these  disseisine  of 
hereditaments  incorporeal  such  ?  170. 

11.  May  not  something  of  this  kind  be  done, 
e^en  in  corporeal  hereditaments^  to  entitle  a  man 
to  the  more  easy  and  commodious  remedy  of  an 
aseise  of  novel  disseisin^  instead  of  being  driyen 
to  the  more  tedious  process  of  a  writ  of  entry  f 
170,  171. 

12.  Wherein  do  the  remaining  two  species  of 
^ury  by  ouster  differ  from  the  former  three? 
171. 

18.  Whatisa<fifeofi^tfanc0;  171,  172. 

14.  What  did  the  statute  82  Hen.  VIII.  o.  28 
provide  as  to  a  dseoonHnuance  of  the  wife*s  estate 
by  the  alienation  of  the  husband;  and  what  is 
declared  by  Uie  statutes  1  Elix.  c.  19  and  18 
Elii.  c.  10  as  to  discontinuance  by  the  aUenalion 
of  a  sole  corporation  f  172. 

16.  What  is  a  deforcement  as  contradistin- 
guished from  the  former  four  species  of  ii^ury 
by  ouster  f  172-174. 

16.  What  are  the  remedies  for  the  seTeral  spe- 
oies  of  ir\fury  by  ouster  f  174. 

17.  What  is  the  first  method  whereby  these 
remedies  may  be  obtained,  or  that  where  the 
tenant  or  occupier  of  the  land  hath  gained  only 
a  mere  possession  and  no  apparent  shadow  of 
fight  f  174. 

18.  How  must  entry  be  made ;  and  what  are 
making  claim  and  continual  claim  f  174,  176. 

19.  Upon  what  three  only  of  the  fire  species 
ot  ouster  does  the  remedy  by  entry  take  place  ? 
175. 

20.  What  remedy  has  a  man  for  ouster  by  a 
Unant  by  eufferanosf  175,  176. 


21.  How  may  the  right  of  entry  be  IoIUa;  and 
why?  176,  177. 

22.  Yet  what  exceptions  are  there  to  this  rule 
of  tolling  the  right  of  entry ;  and  how  is  it  still 
further  narrow^  by  the  statute  82  Hen.  VIII.  c. 
88  ?  177,  178. 

28.  What  is  enacted,  on  the  other  hand,  by 
the  statute  of  limitations,  21  Jac.  I.  c.  16,  and 
by  statute  4  ft  6  Anne,  c.  16  ?  178. 

24.  What  is  the  remedy  upon  an  oueter  by  the 
discontinuance  of  tenant  in  tail,  or  in  case  of  do- 
foreement;  and  why?  178,  179. 

26.  What  if  one  turn  or  keep  another  out  of 
possession  forcibly ;  and  what  does  the  statute  8 
Hen.  VI.  c.  9  enact  in  such  case,  or  if  any  aUen* 
ation  be  made  to  defraud  the  possessor  of  his 
right?  179. 

26.  What  are  the  two  remedies  which  are  Ia 
use  where  the  tenant  or  occupier  hath  in  him 
not  only  a  bare  possession,  but  also  an  apparent 
right  ot  possession  f  179,  180. 

27.  If  a  recovery  be  had  against  the  diepoe^ 
seseor  in  the  actions  by  writ  of  entry  or  an  aeeise, 
may  he  afterwards  exert  his  legal  claim  to  the 
right  of  ownership  ?  180. 

28.  What  is  a  writ  of  entry;  to  whom  is  it 
directed;  and  what  does  it  require?  180,  181. 

29.  Against  whom  must  the  writ  of  entry  tdways 
be  brought ;  and  what  are  the  degrees,  cidled  the 
per^  lYi^per  and  cut,  and  the  post,  within  which 
write  of  entry  are  brought?  182,  182. 

80.  To  what  cases  of  oueter  is  the  remedy  l>y 
wrt7  o/ entry  inapplicable?  181,  188. 

81.  What  is  the  origin  of  a  writ  of  assise; 
wherein  does  it  differ  from  a  writ  of  entry  ;  and 
can  recourse  be  had  to  the  one  action  to  set  asida 
the  decision  of  the  other?  184,  186. 

82.  To  what  two  species  of  u^'ury  by  ouster  Is 
the  remedy  by  writ  of  assise  only  applicable  ? 
186. 

83.  What  were  an  aseiss  of  mort  d^ ancestor^  and 
writs  of  ayle,  or  de  avo,  of  besayle,  or  deproavo, 
of  coeintige,  or  de  eoneangurneo,  and  of  nuper  obiit ; 
beyond  what  degrees  collateral  and  lineal  was  a 
man  not  allowed  to  have  any  of  these  actions ; 
and  why  can  they  not  now  be  brought  ?  18&- 
187. 

84.  What  is  an  aseise  of  novd  (or  recent)  die* 
seisin ;  and  wherein  does  it  differ  frt>m  an  aeein 
of  mort  d"  ancestor  f  187. 

86.  If  the  fury  of  recognitors,  in  an  assise  of 
novel  disseisin,  find  an  actual  seiein  in  the  demand* 
ant,  what  shall  he  haye  ?  187. 

86.  If  a  person  disseised  recover  seiein  of  the 
land  again  by  aesisee  of  novel  disseisin  and  morf 
d'ancestor,  and  be  again  disseised  of  the  same 
tenements  by  the  same  disseisor,  what  is  enacted 
by  the  statutes  of  Merton,  Marlherge,  and  Weei-' 
minster  21  188. 

87.  Beyond  what  period  does  the  present 
statute  of  limitations  enact  that  no  person  shall 
bring  any  possessory  action  to  recover  possession 
of  lands,  and  customary  and  prescriptive  rsnte, 
euits,  and  services,  merely  upon  the  seisin  or  dis- 
possession of  his  ancestors?  189. 

88.  Had  it  not  been  for  the  4ootrine  of  re* 
mitter,  how  might  the  tenant  by  remitter  hava 
been  turned  out  of  possession  ?  190. 

89.  What  is  the  great  and  final  remedy  whereby 
the  right  of  property  may  be  asserted  against  th* 
right  of  possession  f  191. 
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40.  In  irhat  four  oases  is  this  remedy,  or  that 
by  sao  J  other  writt  as  are  said  to  be  of  the  same 
nature,  principally  applied?  191. 

41.  What  is  the  remedy  upon  an  alienation  by 
tenant  in  tail  whereby  the  estate-tail  is  ditcon^ 
tinued  and  the  remainder  or  reoereion  is,  by  Hidlure 
of  the  particular  utate^  displaced  and  turned 
into  a  mere  right  f  191. 

42.  Into  what  three  species  is  the  writ  of  for- 
medon  (secundum  forman  doni)  distinguished; 
and  where  does  each  species  lie  T  192. 

48.  What,  by  sUtute  21  Jac.  I.  o.  16,  is  the 
time  of  limitation  in  A/ormedont  192,  198. 

44.  What  is  the  remedy  if  the  owners  of  a 
particular  estate  be  barred  of  the  right  of  posses- 
nan  by  a  recovery  had  against  them  through 
their  default  or  non-appearance  in  ^possessory 
action  f  198. 

45.  What  is  the  remedy  in  case  the  right  qf 
possession  be  barred  by  a  recovery  upon  the  merits, 
in  a  possessory  action^  or  by  the  statute  of  Jtm*- 
tationsf  198. 

46.  Of  what  estate  only  doth  a  mere  writ  of 
right  lie ;  and  what  if  other  actions  are  or  haTO 
been  brought  to  recoTer  the  same  estate  f  198. 

47.  In  bar  of  what  may  a  recovery  had  in  this 
action  be  pleaded  7  194. 

48.  But  are  there  not  some  cases  when  writs 
in  the  nature  of  writ*  of  right  do  not  demand  the 
fee^simple;  and  are  there  not  others  where  the 
mere  writ  of  right  alone  is  not  applicable  to  cTery 
case  of  a  claim  of  lands  in  fee-simple  f  194,  195. 

49.  Where  must  the  general  writ  of  right  be 
brought;  and  whither  may  it  be  removed ?  195. 

50.  What,  by  sUtute  82  Hen.  VIIL  c.  2,  is 
the  limitation  of  a  writ  of  right  f  196. 

61.  But  by  what  actions  is  the  title  of  lands 
now  usually  tried  ?  197. 

CHAP.  XL.—Of  Dispossession  or  Ouster  of  ChaUels 

ReaL 

1.  Or  what  two  kinds  is  oueter  from  chattels 
realf  198. 

2.  By  what  only  is  ouster  of  the  first  kind 
liable  to  happen;  and  what  is  the  remedy  for 
•uch  ouster  f  198. 

8.  By  what  only  does  ouster  of  the  second 
kind  happen ;  and  what  two  remedies  has  the 
law  provided  for  this  injury  f  199. 

4.  Where  doth  a  writ  of  ^ectvmefirmte^  or  ac- 
tion of  trespass  in  ^ectment,  lie ;  and  what  shall 
be  recovered  by  it  T  199. 

5.  What  is  the  present  method  by  which  the 
remedy  by  ^ectment  is  converted  into  a  method 
of  trying  tUUs  to  ih»  freehold;  who  is  called  the 
casual  iQector  ;  and  what  if  the  tenant  in  possession 
do  not  within  a  limited  time  apply  to  the  eourt 
to  be  admitted  a  defendant  in  his  stead  7  202,  208. 

6.  But,  if  the  tenant  in  possession  do  apply  to 
be  made  a  defendant^  upon  what  condition  is  it 
allowed  him ;  and  what  is  the  lessor  of  the  plasn" 
t^  then  bound  to  do  7  203,  204. 

7.  Yet,  to  prevent  fraudulent  recoveries  of  the 
possession  by  collusion  with  the  tenant  of  the 
landf  what  is  enacted  by  statute  11  Geo.  IL  c. 
197  204. 

5.  But  what  if  the  new  defendants,  whether 
landlord,  or  tenant,  or  both,  after  entering  into 
the  common  rule^  fail  to  appear  at  the  trial  and 
•0  confess  lease^  entry,  and  ouster  f  204,  205. 
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9.  The  <i!cwu^e<  recovered  in  these  ocCmmu  being 
now  merely  nominal,  what  action  lies  in  order  t« 
complete  the  remedy  when  the  possession  has 
been  long  detained  from  him  who  had  the  righl 
toit7  205. 

10.  Why  will  not  a  wm  of  ^feetment  lie  of  m- 
corporeal  hereditaments;  with  what  exception  by 
the  express  purview  of  statute  82  Hen.  Yin.  eu 
77  206. 

11.  What  does  the  statute  4  Geo.  IL  e.  28 
enact  as  to  landlords  whose  tenatUs  are  in  arrear  t 
206. 

12.  Where  doth  the  writ  of  quare  efeal  infra 
terminum  lie  by  the  ancient  law ;  and  what  shall 
be  recovered  by  it  7  207. 

18.  But  why  is  this  action  fsllen  into  disuset 
207. 

CHAP.  Xn.— 0/  Trespass. 

1.  What  is  trespass  in  its  limited  and  confin«« 
sense  7  209. 

2.  Why  does  the  law  call  every  trespass  of  this 
nature  a  breach  of  another's  dose  f  209,  210. 

8.  What  is  necessary  in  order  to  be  able  tc 
maintain  an  action  of  trespass?  210,  211. 

4.  In  case  of  trespass  by  cattle  damage  feasanif 
what  remedy  has  the  party  iigured  7  211. 

5.  What  is  the  action  that  lies  in  either  of 
these  cases  of  trespass  committed  upon  aaother^s 
land;  and  when  may  damages  be  recovered? 
211,  212. 

6.  What  is  called  laying  the  action  with  a  com- 
tinuando  ;  and  when  only  can  this  be  done  7  212. 

7.  In  what  case  is  trespass  justifiable;  bni 
in  what  shall  a  man  be  accounted  a  trespasser  ab 
initio  f  212-214. 

8.  What  does  the  statute  11  Geo.  II.  e.  19 
enact  as  to  trespass  by  entry  of  the  landlord  to 
distrain  f  218. 

9.  What  is  enacted  by  statutes  48  Elis.  c.  6 
and  22  k  28  Car.  II.  c.  9,  {  186,  in  order  to 
prevent  trifling  and  vexatious  actions  of  trespass  ; 
but  what  two  exceptions  more  have  been  made  to 
this  rule  by  statutes  8  ft  9  W.  III.  c.  11  and  4  ft 
5  W.  and  M.  c.  28  7  214»  215. 

CHAP.  Xin.— 0/  Nuisance. 

1.  What  is  nuisanee,  nocumentum  ;  and  of  what 
two  kinds?  216. 

2.  Of  what  two  kinds  are  private  mtitanem 
with  regard  to  the  species  of  hereditaments 
which  they  may  affect?  216. 

8.  To  what  three  may  the  nuisanees  which 
affect  a  man's  dwelling  be  reduced  7  217. 

4.  What  are  nuisances  to  one's  lands  t  217« 
218. 

5.  What  are  nuisances  with  regard  to  other 
corporeal  hereditaments  f  218. 

6.  What  are  nuisances  as  to  incorporeal  kero' 
ditamentsf  218,  219. 

7.  What  two  things  are  necessary  in  order  to 
make  out  another  person's  setting  up  a/nr  or 
market  so  near  mine  that  he  does  me  a  prejudice 
to  be  a  nuisaneef  218,  219. 

8.  When  shall  a  private  person  have  a  private 
satisfaction  for  damage  by  Kpubfie  nviaanes  7  220. 

9.  What  are  the  three  remedies  by  suit  for  a 
private  nuisance;  and  by  whom  only  can  the  laat 
two  actions  be  brought?  220-222. 
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10.  What  if,  sfter  one  verdict  against  him  in 
u  action  on  ih»  eau  for  daiiMige»  for  a  nintanee, 
the  drfmdanl  ^ntinue  it?  220. 

11.  What  10  an  asms  of  ntdsanes;  and  if  the 
assiss  be  found  for  the  platntiff,  of  what  two 
things  shall  he  htkyefudlffmsntf  221. 

12.  Does  an  assise  of  nuisanee  lie  against  the 
wrong-doer  who  leTied  or  did  the  mUsaneSf  or 
against  the  person  to  whom  he  may  hare  aliened 
the  tenement  whereon  the  nuisanee  is  situated? 
221. 

18.  What  is  a  writ  gvod  pemUttat  prostemere; 
and  for  and  against  whom  does  this  writ  extend 
its  power?  221,  222. 

14.  Why  are  these  two  last  actions  fallen  into 
disuse?  222. 

CHAP.  XIV.  —0/  Waste. 

1.  What  is  wasie^  vastum;  and  of  what  two 
natures?  228. 

2.  What  must  those  persons  haye  who  may 
be  iigured  by  waste  f  228,  224. 

8.  What  remedy  has  a  person  who  has  ^free- 
hold right  of  common  of  estovers  if  the  owner  of 
the  wood  demolish  the  whole  wood ;  and  what 
remedy  has  he  if  he  haTO  only  a  chattel  interest 
in  suoh  common  f  224. 

4.  But  what  is  the  most  usual  and  important 
intersst  that  is  hurt  by  the  oommission  of  waste; 
and  what  remedy  hath  he  who  hath  this  interest 
in  case  of  wasUf  224,  226. 

6.  Tet  why  may  a  parson,  vicar,  archdeacon, 
prebendary,  and  the  like,  who  are  seised  in  right 
of  their  churohes  of  any  remainder  or  reversion, 
hare  an  action  of  waste  f  226. 

6.  Of  what  two  kinds  is  the  redress  for  this 
w^fury  of  waste  f  and  by  what  prooess  is  each 
kind  obtained?  226. 

7.  What  is  a  writ  of  estnpement;  when  may  it 
now  be  had;  by  Tirtue  of  it  what  may  the 
sheriff  do  if  the  writ  be  directed  to  him;  and 
what  is  the  consequence  of  its  being  directed  to 
the  tenant  himself?  226-227. 

8.  Besides  this  prerentiye  redress  at  common 
law,  what  will  the  courts  of  equity  do  upon  bill 
exhibited  therein?  227. 

9.  What  is  a  writ  of  waste  ;  and  by  and  against 
whom  may  it  be  brought  ?  227. 

10.  Why  is  this  action  also  maintainable,  in 
pursuance  of  the  statute  Westminster  2,  by  one 
tenant  in  common  m  Joint  tenant  of  the  inheritance 
a^nst  another  who  makes  waste  in  the  estate 
holden  in  common  m  joint  tenancy,  but  not  by  one 
C(»pare6fi«r  against  another?  227. 

11.  Wherein  is  the  action  of  waste  a  real  action  ; 
and  what  shall  be  recoTored  if  the  waste  be 
proTed?  22B. 

12.  What  if  the  drfendant  in  the  action  make 
default  in  abearance  to  the  writ ;  and  what  if  he 
suffer  judgment  to  go  against  him  by  default  or 
upon  a  nih^l  dieitf  228. 

CHAP.  XV.— or  Subtraction. 

1.  What  is  subtraction;  and  wherein  does  it 
differ  from  disseisin  f  280. 

2.  Of  what  two  kinds  are  the  rents  or  other 
services  the  subtraction  of  which  Taries  the  remedy 
In  the  same  degree  ?  280. 

8.  What  are  duties  and  services  usually  issuing 


and  arising  rations  tenurse;  and  what  is  the  ge 
neral  remedy  for  their  subtraction  f  231. 

4.  What  is  called  a  distress  infinite  ;  and  when 
may  it  be  taken  ?  281. 

6.  What  fiye  other  remedies  for  subtraction  of 
rents  or  services  are  there  ?  281-288. 

6.  What  is  the  effect  of  the  trrt^  de  eonsuetfh- 
dinibus  et  servitOs  t  282. 

7.  What  is  the  unrit  of  cessavit;  and  when,  by 
the  statute  of  Glocester,  does  it  not  lie?  282, 
288. 

8.  What  is  a  writ  of  right  sur  disclaimer  f  288, 
284. 

9.  But  what  two  writs  has  the  law  giren  the 
tenant  to  remedy  the  oppression  of  the  lordf 
284. 

10.  What  is  the  writ  ne  it^fuste  vexes;  and 
where  does  it  lie  ?  284. 

11.  What  is  writ  of  mesne  de  medio;  and  where 
does  it  lie  ?  284. 

l!2.  What  are  services  due  by  ancient  custom 
%vA prescription;  and  what  are  the  remedies  for 
their  subtraction  f  286. 

CHAP.  XVI.— 0/  Disturbance. 

1 .  What  is  disturbance  ;  and  of  what  flye  sorts  ? 
286.  • 

2.  When  does  disturbance  of  franchises  happen ; 
and  what  are  its  remedies  ?  286,  287. 

8.  What  are  the  three  species  of  disturb€mce 
of  common  f  287,  240. 

4.  When  does  the  first  species  of  disturbance 
of  common  happen ;  and  what  are  its  remedies  ? 
287. 

6.  What  is  surcharging  a  common ;  and  when 
can  it  happen?  287,  288. 

6.  What  are  the  usual  remedies  for  surcharging 
a  common  f  288. 

7.  What  is  a  writ  of  admeasurement  of  pasture; 
where  does  it  lie ;  who  is  entitled  to  it ;  to  whom 
is  it  directed;  and  how  must  it  be  executed? 
288,  289. 

8.  What  if,  after  the  admeasurement  haye  ascer- 
tained the  rights  the  same  defendant  surcharges  the 
common  again  ?  289. 

9.  What  is  disturbance  of  common  by  endosurs 
or  obstruction  ;  and  what  are  its  remedies  ?  240. 

10.  But  are  there  not  cases  in  which  the  lord 
may  enclose  and  abridge  the  common  f  240, 241. 

11.  When  does  disturbance  of  ways  happen; 
how  is  this  species  of  if\fury  distinguished  flrom 
that  of  nuisance  ;  and  what  is  the  remedy  for  it  ? 
241,  242. 

112.  What  is  disturbance  of  tenure;  and  who 
has  what  remedy  for  it  ?  242. 

18.  Whtl  18  disturbance  of  patronage  ;  and  how 
was  it  distinguished  at  common  law  from  another 
species  of  n^ury,  called  usurpation  f  242,  248. 

14.  How  is  the  title  of  usurpation  now  nar- 
rowed; and  upon  what  foundation  stands  the 
Uwof  it?  244. 

16.  What  three  persons  may  be  disturbers  of  a 
right  of  advowson;  and  to  whom  has  the  law 
giyen  what  three  remedies  for  the  disturbance  f 
246. 

16.  Whwx  does  nn  smAbb  of  darrein  presentmentf 
or  last  presmtation,  lie ;  but  why  is  it  fallen  into 
disuse?  246,  246. 

17.  What  is  ^juspatronatus;  and  when  most 
it  be  awarded  ?  246,  247. 
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18.  Whht  is  A  duplex  quarela;  and  when  may 
ft  be  bad  ?  247. 

19.  What  is  a  writ  of  quare  impaHt;  why,  in 
the  case  of  another  presentation  being  set  np,  is 
it  most  advisable  to  bring  it  against  the  biekopf 
the  patron,  and  the  derk  too ;  and  what  does  the 
writ  command?  247,  248. 

20.  What  is  a  writ  of  ne  admittas ;  when  may 
H  be  had ;  and  what  if  the  Inshop,  after  the  re- 
ceipt of  it,  admit  any  person  !  248. 

21.  In  the  proceedings  upon  a  quare  impedit^ 
what  must  the  pUatUiff  prove ;  and,  upon  failure 
of  the  plaintiff' 9  proof,  what  must  the  defendant  f 
249. 

22.  But  if  the  riffht  be  found  for  the  pUemi^, 
what  three  fiirther  points  are  also  to  be  inquired  f 
249. 

28.  If  it  be  found  that  the  plaintiff  hath  the 
right,  and  hath  commenced  his  action  in  due 
time,  then  what  Judgment  shall  he  have?  249, 
260. 

24.  But  what  if  the  ehureh  remain  still  Toid 
at  the  end  of  the  tuitf  260. 

26.  And  what  if  the  bishop  do  not  admit  the 
derk  upon  this  ?  260. 

26.  What  is  the  advantage  of  a  writ  of  right 
of  adoowson- oyer  a  writ  of  q%uare  ta^editf  260. 

27.  Why  is  there  no  limitation  wHh  regard 
to  the  time  within  which  any  actions  touching 
advowsons  are  to  be  brought  T  260,  261. 

28.  But  is  there  not  one  species  of  presentation 
in  which,  by  virtue  of  several  acts  of  parUamenty 
a  remedy,  to  be  sued  for  in  the  temporal  courts^ 
is  put  into  the  hands  of  the  clerks  presented  aa 
well  as  of  the  owners  of  the  advowson  ;  and  with 
what  powers  particularly  are  the  patrons  clothed 
by  the  statutes  of  12  Anne,  st  2,  c.  14,  {  4,  and 
11  Geo.  II.  0.  17  T  261,  262. 

29.  But  when  the  clerk  is  in  ftiU  possession  of 
the  beneficej  what  possessory  remedies  does  the 
law  give  him  ;  and  when  is  he  entitled  to  a  spe- 
eial  remedy  called  a  writ  of  juris  utrum,  or  the 
parson* s  writ  of  right ;  but  why  is  this  remedy 
now  of  very  litUe  use?  262,  268. 

CHAP.  XVII.— 0/  InfuHcs  proceeding  flvm  or 
affecting  the  Crown, 

1.  Or  what  two  natures  are  ir^'uries  to  whieh 
the  crown  is  a  party  f  264. 

2.  What  are  the  two  common-law  methods  of 
3btaining  possession  or  restitution  from  the 
srown  of  either  real  or  personal  property ;  and 
when  may  each  be  resorted  to  ?  266,  267. 

8.  What  are  the  six  methods  of  redressing 
such  injuries  as  the  erovm  may  receive  from  the 
mV^^  267,  268,  260-262,  264. 

4.  What  actions  civinot  the  king  maintain? 
267. 

6.  What  is  an  inquisition^  or  inquest  of  office  f 
26a-260. 

6.  What  remedy  may  the  subject  have  in  order 
to  avoid  the  possession  of  the  crown  acquired  by 
the  finding  of  such  officcy  besides  his  petition  of 
right  and  his  monstrans  de  droit  ?  260. 

7.  By  whom  may  a  vjril  of  scire  facieu  to  re- 
peal the  king^s  patent  or  grant  be  brought  ?  260, 
261. 

8.  What  is  an  information  on  behalf  of  the 
^rown  filed  in  the  exchequer:  and  of  what  two 
M»rts  are  the  most  usual  informations  f  261. 
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9.  What  is  an  tnformaHon  m  remf  262. 

10.  When  does  a.tcTttof  quo  warranto  Ue  io 
the  king;  and  why  has  it  given  way  to  an  u^fitr-' 
motion  in  the  nature  of  such  a  writf  262,  2^ 

11.  To  what  is  this  proceeding  now  applied 
by  virtue  of  the  statute  9  Anne,  c.  20?  264. 

12.  For  what  is  the  writ  of  mandamius  made  a 
most  Aill  and  effectual  remedy  by  the  same  sta- 
tute, and  by  statute  11  Geo.  I.  o.  4;  what  ara 
the  proceedings  on  this  writ;  and  what  is  a  wrii 
of  restitution  f  264,  266. 

CHAP.  XVni.— Q^  the  Pursuit  of  Remedies  kg 
Action;  and,  first,  of  the  Original  Writ, 

1.  What  are  the  eight  general  and  orderly 
parts  of  a  suit  in  the  court  of  common  pleas  f 
272. 

2.  What  is  an  original^  or  original  writ;  where 
is  it  sued  out ;  and  what  and  where  is  its  return  f 
278. 

8.  What  is  the  foundation  of  suits  below  the 
value  of  forty  shillings?  278. 

4.  Of  what  two  sorts  are  original  writs;  and 
where  is  each  sort  in  use  ?  274. 

6.  What  is  the  security  given  by  the  plaintiff 
for  prosecuting  his  claim  ?  274,  276. 

6.  What  and  when  is  the  return  of  each  sort 
of  writ?  276. 

7.  What  is  the  origin  of  the  terms;  and  what 
are  they?  276-277. 

8.  What  are  days  in  bank,  dies  in  banco  f  277. 

9.  What  is  oaUed  the  euoign  dag  of  the  tarmf 
277,  278. 

10.  What  is  the  quarto  diepostf  278. 

CHAP.  XIX.— 0/  Process, 

1.  What  is  Gi^ process;  and  to  distinguish  K 
from  what  two  other  kinds  is  it  called  original 
process  t  279. 

2.  Of  what  nine  sorts  is  original  process  1 279- 
284,  287,  288,  290,  291. 

8.  What  is  the  summons  ;  and  how  is  it  made  f 
279,  280. 

4.  What  is  tlie  writ  of  attachment  mpone;  and 
when  is  this  the  first  and  immediato  ^^roeestf 
280. 

6.  What  is  the  writ  of  distringas,  or  distrms  ^ 
finiUf  280. 

6.  What  is  the  writ  of  capias  ad  respondendmm  ; 
and  upon  what  species  of  complaint  may  it  now 
be  had  by  several  statotes?  281,  282. 

7.  For  what  reason  does  the  practice  of  oom- 
mencing  almost  all  actions  by  bringing  an  ori* 
ginal  writ  of  trespass  quare  elausum  J^^git,  ei  ei 
armis.  Still  continue?  281,  282. 

8.  Why  are  writs  subsequent  to  the  original 
writ  etMed  judicial  writs  f  282. 

9.  Is  this  regular  and  orderly  method  of  priH 
eess  now  gone  through ;  or  what  is  now  usual  in 
practice?  282. 

10.  When  does  a  writ  tettatum  ocqnas  issue; 
and  what  if  the  action  be  brought  in  one  eoumtg 
and  the  defendant  live  in  another?  288. 

11.  But  what  if  a  defendant  abscond  and  the 
plaintiff  would  proceed  to  an  outlawry  against 
him?  288. 

12.  What  are  alUu  and  pkaries  wrtKt,  and  writs 
of  exigent,  or  exigi  facias,  and  procUanation  f  28t» 
284. 
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18.  What  is  ikt  effect  of  wdawry;  what  ia 
Lie  writ  of  eajpuw  uUegatum ;  and  how  may  tn^ 
lanpry  be  roTereed  ?  284. 

14.  What  is  the  usual  method  of  proceeding 
in  the  court  of  king'i  bmeh  f  286. 

15.  What  is  the  origin  of  iheproeeu  of  biU  of 
MiddleMez;  why  is  it  so  called;  and  what  is  it? 
285. 

16.  When  does  a  writ  of  latitat  issue;  and 
when  may  the  bill  of  MiddUaex  in  the  wuri  of 
Jang* 8  bench  be  treated  like  the  capiat  ad  retponr 
dcndum  in  the  court  of  common  pleat  f  286. 

17.  What  is  the  first  j9roc«««  in  the  eourt  of  ex- 
chequer ;  and  what  does  it  allege  ?  286. 

18.  What  is  now  become  the  effect  of  the  ea- 
piatf  latitatf  &c. ;  what  if  the  defendant  appear 
upon  them ;  and  what  if  he  do  not  ?  287. 

19.  But  what  if  the  plaintiff  will  make  qfi* 
datfit  that  the  cause  of  action  amounts  to  ten 
pounds  or  upwards;  and  what  is  required  by 
statute  18  Car.  II.  st.  2,  c.  2?  287. 

20.  What  was  the  origin  of  the  clause  of  ae  ttiam 
in  a  bill  of  Middleeez  and  writ  of  capiat ;  and 
what  is  it?  288. 

21.  When,  in  an  arrettt  may  the  baiH^  justify 
breaking  open  the  house  in  which  the  defendant 
is,  in  order  to  take  him  ?  288. 

22.  Who  are  constantly  priTileged  from  ar- 
rettt and  from  outlawriet;  and  how  must  an  appear' 
mice  be  enforced  against  such  persons  ?  288,  289. 

28.  Who  are  |»ro  tempore  privileged  Arom  ar- 
rettt ;  and  where  can  no  arrett  be  made  ?  289. 

24.  What  is  the  kmff't  writ  of  protection ;  and 
what  is  enacted  by  the  statute  26  Edw.  III.  st. 
6,  c.  19  as  to  the  power  of  another  creditor  to 
proceed  against  a  debtor  of  the  kinff  f  289,  290. 

26.  When  may  an  arrett  be  made  or  procett 
senred  upon  a  Sunday  f  290. 

26.  What  is  tpeeial  bail  to  the  theriff^  or  bail 
below;  and  what  if  the  theriff  do  not  keep  the 
defendant  so  as  to  be  forthcoming  in  court  f  290. 

27.  For  what  sum  shall  the  theriff  take  bail,  by 
sUtute  12  Geo.  I.  c.  29  ?  290. 

28.  What  is  bail  to  the  action,  or  above;  and 
what  may  the  plaintiff  require  of  the  theriff  if 
this  be  not  put  in  ?  290,  291. 

29.  Before  whom  must  the  bail  above  enter 
into  what  recognizance  ;  and  what  if  they  be  ex- 
oeptedto?  291. 

80.  How  may  tpeeial  bail  at  all  times  be  dit- 
charged  f  292. 

81.  When  is  tpedal  bail  only  as  of  course 
required;  and  when  by  &  judge* t  order  or  the 
particular  directions  of  the  court  ?  292. 

82.  When  only  is  tpeeial  bail  demandable  in 
action^  against  heirt,  ezeeutort,  and  adminietratortf 
'492. 

CHAP.  XX.— 0/  FUadixi0, 

1.  What  are  pleadingt;  and  of  what  four 
kinds  ?  298,  296,  299,  809. 

2.  What  is  the  declaration,  narratio,  or  count  f 
293. 

8.  In  what  aetiont  must  the  plaintiff  lay  his 
d^laration,  or  declare  his  v\fury  to  have  happened, 
in  the  very  county  and  place  where  it  did  really 
happen;  and  in  what  may  he  declare  in  what 
county  he  pleases  ?  294. 

4.  Wlien  will  the  court  direct  a  change  of  the 
venue  or  vitnt,  (that  is.  the  vidnia  or  neighbour- 


hood in  which  the  injury  is  declared  to  be  done)  t 
294. 

6.  What  are  different  countt  in  the  same  deela' 
ration;  and  for  what  purpose  are  they  designed? 
296. 

6.  What  was  anciently  understood  by  the  word 
tuUf  296. 

7.  When  is  a  nontuit,  or  non  protequitur,  ea- 
tered;  and  to  what  is  that  j^tom^  liable  who  is 
nonprot'df  295,  296. 

8.  What  is  a  retraxit;  and  how  does  it  differ 
from  a  nontuU  t  296. 

9.  What  is  a  diteontinuance ;  and  what  does 
the  statute  1  Edw.  YI.  c.  7  enact  as  to  ditcof^ 
tinuaneef  296. 

10.  What  is  a  d^ence,  in  its  true  leg^l  sense  t 
296,  297. 

11.  What  is  cognisance  of  the  tint;  and  whe^ 
must  it  be  claimed  ?  298. 

12.  What  is  an  imparlance;  and  when  is  the 
d^endant  entitled  to  how  many  imparlaneetf 
299. 

18.  What  is  a  view;  and  when  may  it  be  de- 
manded? 299. 

14.  What  is  oyer;  and  of  what  may  it  ba 
crayed?  299. 

16.  What  is  praying  in  aid;  what  is  vou^Mr, 
and  when  is  it  not  allowed ;  and  what  is  a  wril 
of  warrantia  eharttef  299,  800. 

16.  What  is  praying  age;  and  when  shall  it 
not  be  had?  800,  801. 

17.  Of  what  two  sorts  are  pleat;  and  when 
cannot  pleat  of  the  former  sort  be  pleaded  ?  801. 

18.  Of  what  three  Idnds  are  dilatory  plwu  f 
801,  802. 

19.  What  effect  upon  a  tuit  hath  the  death 
of  one  of  the  parOet ;  and  when  can  it  be  re* 
yived  either  by  or  against  the  ezeeutort  or  other 
rqtretentativet  of  the  deceased  party  f  802. 

20.  What,  by  the  statute  4  &  6  Anne,  c.  16,  In 
essential  to  the  admission  of  a  dilatory  plea; 
what  is  a  rule  as  to  the  admission  of  ezctj'ti&ni 
against  a  declaration  or  writ ;  and  in  what  suit 
shall  no  abatement  take  place,  by  statute  8  &  0 
W.  III.  c.  81  ?  802. 

21.  To  what  three  things  does  each  of  these 
kinds  of  dilatory  pleat  conclude  ?  808. 

22.  What  if  these  dilatory  pleat  be  allowed; 
and  what  if  they  be  overruled  f  808. 

28.  In  what  two  ways  is  a  plea  to  the  actitm 
made?  808. 

24.  In  what  instance  is  eonfettion  of  the  whoi« 
complaint  made  in  a  plea  to  the  action  f  808. 

25.  What  is  the  effect  of  hpUa  of  lender  by  the 
debtor  and  rtfutal  by  the  crecUtor  f  808. 

26.  In  what  two  instances  is  one  part  of  the 
complaint  eor^etted  and  the  rest  traverted  or  de- 
niedf  804.  * 

27.  What  is  the  effect  of  paying  money  inta 
court ;  and  upon  what  may  it  be  done  ?  804. 

28.  What  is  a  motion  t  804. 

29.  Of  what  two  kinds  are  pleat  that  totally 
deny  the  cause  of  complaint  f  806. 

80.  What  is  the  general  ittue  or  general  plea  f 
806. 

81.  What  is  an  iM««  in  law?  806. 

82.  May  tpedal  matter  be  given  in  OTidenoe 
upon  VkpUa  of  general  ittue  f  806,  806. 

88.  What  are  tpedal  pleat  in  bar  of  the  pUm' 
^;^'«  demand?  806.  • 

84.  What  are  the  times  limited  by  the  seyei^ 
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vtatnt-es  of  limitation  beyond  which  no  plamHff 
can  lay  his  cause  of  action  f  806,  807. 

85.  What  is  an  estoppel  f  808. 

86.  What  are  the  five  conditions  and  qualities 
of  hpUaf  808. 

87.  What  if  the  defendant  in  an  aatise  or  action 
of  trespass  be  desirous  to  refer  the  validity  of 
hifl  title  to  the  court  rather  than  the^ryf  809. 

88.  When  and  what  may  the  plaintiff  r^ly  to 
the  defendant's  plea;  what  is  a  traverse  of  it; 
what  a  new  or  novel  assignment ;  and  what  a  eon- 
fession  and  avoidance  t  809-811. 

89.  What  are  the  remaining  processes  of  plead- 
infff  810. 

40.  What  is  called  a  departure  in  pleading  f 
810. 

41.  What  is  called  dnqtUeity  in  pleading ;  and 
what  9,  protestation ;  and  how  hath  Sir  Edward 
Coke  defined  the  latter?  811,  812. 

42.  In  any  stage  of  i\ie  pUa^ngs^  when  either 
side  advances  or  affirms  any  new  matter,  in  what 
language  does  he  aver  it  to  be  true;  and  in 
what  different  language  do  the  plaintiff  and  the 
defendant  tender  an  issue  when  either  side  tra- 
verses or  denies  the  facts  pleaded  by  his  anta- 
gonist? 818. 

48.  But  what  if  either  side  plead  a  special 
negative  pUa^  not  traversing  or  denying  any 
thing  that  was  before  alleged,  but  disclosing 
some  new  negative  matter?  818. 

CHAP.  XXI. — Of  Issue  and  Demurrer, 

1.  What  is  issue,  exitus;  and  upon  what  two 
matters?  814. 

'2.  What  is  an  issue  upon  matter  of  law  called  ? 
814. 

8.  What  is  a  demurrer;  and,  in  case  of  excep- 
tions to  the  form  or  manner  of  pleading,  what 
must  the  party  demurring  do,  by  statutes  27  Eliz. 
0.  6,  and  4  &  6  Anne,  c.  16?  814,  815. 

4.  Upon  either  a  general  or  a  special  demurrer^ 
what  must  the  opposite  party  do  in  order  to  put 
the  parties  at  issw  in  point  of  law;  and  who 
must  determine  that  issue  f  816. 

6.  What  is  an  issue  of  fact;  when  is  \i  joined; 
and  what  is  the  principal  method  by  which  it 
must  be  determined  ?  816. 

6.  What  is  continuance;  what  if  the  omission 
be  on  the  part  of  the  plaintiff;  and  what  if  it  be 
on  the  part  of  the  defendant  f  816. 

7.  What  is  a  plea  puis  darrein  continuance; 
what  is  its  effect ;  and  when  is  it  not  allowed 
to  be  put  in?  816,  817. 

8.  What  are  paper-books;  and  what  is  the 
recordf  817. 

CHAP.  XXII.-— 0/  ike  several  Species  of  Trial 

1.  What  Is  trial;  and  what  are  the  seven 
ipecies  of  trial  in  civil  cases  ?  880. 

2.  In  what  particular  instance  is  trial  by 
record  used ;  what  is  it ;  and  what  may  it  try  f 
880,  881. 

8.  What  is  trial  by  inspection  or  examinatUm ; 
and  when  shall  it  be  had  ?  881-888. 

4.  What  is  trial  by  certificate ;  and  in  what  six 
oases  shall  it  be  had  recourse  to  ?  888-886.  - 

5.  What  is  trial  by  witnesses,  per  testes ;  and 
when  only  is  it  allowed  in  our  law  f  886. 

6.  What  is  trial  by  wager  of  buttel,  vatUatio  du- 
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elli ;  in  what  cases  was  it  used ;  what  is  the  form 
of  it;  and  by  what  has  it  been  superseded t 
887-341. 

7.  What  is  trial  by  wager  of  law,  vadiatio  legis  ; 
what  is  the  manner  of  waging  law  ;  in  what  00- 
tions  only  is  the  defendant  admitted  to  wage  hu 
law;  who  shall  not  be  permitted  to  wage  law; 
and  how  has  this  species  of  trial  become  obso 
lete?  841-848. 

CHAP.  XXIIL— or  Trial  hy  Jury, 

1.  Op  what  antiquity  is  trial  hy  fury,  called 
also  trial  per  pais  or  by  the  country;  and  what 
does  magna  carta  declare  concerning  it?  849, 
850. 

2.  Of  what  two  kinds  are  trials  by  jury  in 
civil  causes  ?  861. 

8.  What  is  the  first  species  of  extraordinary 
trial  hj  jury  f  861. 

4.  What  is  another  species  of  extraordinary 
juryf  861. 

6.  What  are  the  eight  processes  of  the  ordinary 
trial hj juryf  862,  866-868,  864,  866,  867,  876. 

6.  What  is  the  writ  of  venire  facias  ;  and  when 
and  where  must  the  sheriff  return  it  by  virtue 
of  the  statute  42  Edw.  III.  ell?  862,  868. 

7.  What  are  called  issuable  terms,  and  why; 
and  what  is  the  sheriff's  panel  f  868. 

8.  What,  in  the  common  pleas,  is  palled  a  writ 
of  habeas  corpora  juraiorum,  and,  in  the  Idngi's 
bench,  a  distringas ;  and  what  is  the  entry  on  Uie 
roll,  or  record  t  864. 

9.  What  if  the  sheriff  be  not  an  indifferent 
person;  and  who  are  called  elisors,  or  electors f 
864,  866. 

10.  What  if,  on  the  general  day  of  trials,  tht 
plaintiff  do  not  enter  the  record  ?  866. 

11.  What  is  called  the  trial  hj proviso;  but 
why  hath  this  practice  begun  to  be  disused  since 
the  statute  14  Geo.  II.  c.  17  ?  866,  867. 

12.  In  case  the  plaintiff  intend  tx)  try  the 
cause,  what  notice  of  trial  is  he  bound  to  give 
the  defendant;  and  what  if  the  plaintiff  then 
change  his  mind  and  do  not  countermand  the 
notice  how  many  days  before  the  trial  ?  867. 

18.  How  may  the  trial  be  deferred,  however, 
by  either /«ir^?  867. 

14.  To  whom  does  the  sher^  return  his  wrU 
of  habeas  corpora,  or  distrmgas,  with  what  an* 
nexed?  867. 

16.  Of  what  two  sorts  are  jurors  t  867. 

16.  What  is  the  sherds  duty  upon  motion  In 
court  and  a  rule  granted  thereupon  for  a  special 
jury;  and  how  and  by  whom  is  it  struck t  867, 
868. 

17.  By  the  statute  8  Oeo.  II.  0.  26,  who  !■ 
entitled  to  have  a  special  jury  struck  upon  what 
trial;  and,  by  statute  24  Geo.  IL  c.  18,  when 
shall  the  expense  of  a  special  jury  not  fall  upon 
the  party  requiring  it  ?  868. 

18.  What  is  a  common  jury  ;  and  what  are  th« 
directions  of  the  statute  8  Geo.  II  c.  26  con* 
corning  it  ?  868. 

19.  What  is  a  view;  and  how  and  by  whom 
shall  it  be  appointed  ?  868. 

20.  Of  what  two  sorts  are  challenges  of  jurors  f 
868. 

21.  What  are  challenges  to  the  array;  and 
upon  what  accounts  may  they  be  made  ?  86fi, 
860. 
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22.  Where  one  party  to  the  suit  is  an  aiten, 
of  whom  shall  the  jury  conBist ;  but  what  if 
both  parties  be  aliefu  f  860. 

28.  What  are  ehaUengtt  to  the j^o^,  m  capita; 
and  to  what  four  heads  are  they  reduced  by  Sir 
Edward  Coke?  861. 

24.  C^njudgef.TLidLJuttica'h^ehaUengedf  861. 

25.  What  is  a  writ  de  ventre  nupieiendof  862. 

26.  What,  by  a  yariety  of  statutes,  is  a  dis- 
guai^fieation  for  juror  in  point  of  estate;  but  what 
when  the>tify  is  de  medietate  Ungues  t  862,  868. 

27.  Of  what  two  sorts  is  a  ehallenge  propter 
nffeetum^  for  suspicion  of  bias  or  partiality ;  what 
if  the  causes  of  ehaUsnge  of  the  first  sort  be 
true ;  and  to  whom  is  it  giyen  to  try  the  yalidity 
of  challenges  of  the  second  sort  ?  868. 

28.  With  regard  to  what  causes  of  challenge 
may  n  juror  himself  be  examined  on  oath  of  voir 
dire,  veritatem  dieere  f  864. 

29.  Who  are  excused  firom  serring  on  juries  f 
864. 

80.  Who  may  pray  a  tales,  and  what  is  it; 
and  for  this  purpose  when  must  a  writ  of  decern 
tales,  octo  tales,  and  the  like,  still  be  issued  to 
the  sheriff;  but,  by  virtue  of  the  statute  85  Hen. 
Yin.  c.  16,  when  may  the  judge  award  a  tales 
de  eircumstantibus ;  and  what  is  it?  864,  865. 

81.  To  what  are  the /iiror«  sworn?  865. 

82.  What  is  the  course  of  proceeding  upon 
the  trial  ?  866,  867. 

88.  What  is  the  definition  of  evidence  f  867. 

84.  Of  what  two  kinds  is  evidence  in  the  trial 
hjjuryf  867. 

85.  Of  what  two  sorts  hre  proofs  f  867. 

86.  What  two  written  proofs  or  evidence  prove 
themselves;  and  what  are  the  other  two;  and 
how  must  they  be  verified  ?  867,  868. 

87.  What  IS  one  general  rule  of  evidence  that 
runs  through  all  Die  doctrine  of  trials;  and 
upon  what  principle  is  hearsay  evidence  in  general 
not  admitted?  868. 

88.  To  what  transactions  does  the  statute  7 
Jac.  I.  c.  12  confine  the  admission  of  books  of 
account  to  be  read  in  evidenee  if  the  servant  who 
wae  accustomed  to  make  the  entries  in  it  be  dead 
and  his  handurriUng  proved  ?  868,  869. 

89.  What  is  the  writ  of  subpcena  ad  testifi- 
cand^im  ;  but  when  is  no  witness  bound  to  appear 
or  to  give  evidence  f  869. 

40.  Who  are  competent  witnesses  f  869,  870. 

41.  How  many  witnesses  are  sufficient  evidence 
of  any  single  fact  ?  870. 

42.  When  is /70«t^9e/»roo/ required;  and  when 
is  drctmstantial  or  presumptive  evidence  admitted? 
871. 

48.  What  weight  have  severally  violent  pre- 
sumption, probable  presun^tion,  and  Ught  presunw* 
tionf  871. 

44.  Need  the  witness  tell  all  he  knows  of  the 
matter  in  question,  whether  interrogated  to  every 
f  oint  or  not  ?  872. 

45.  What  if  the.^j7«,  either  in  his  directions 
or  decisions,  misstate  the  laws,  by  ignorance,  in- 
advertence, or  design  ?  872. 

46.  What  is  a  demurrer  to  evidence;  and  by 
whom  shall  it  be  determined  ?  872. 

47.  But  what  practice  has  greatly  superseded 
the  recourse  to  either  of  these  last  proceedings  f 
878. 

48.  What  are  the  advantages  of  testimony  ore 
Unust  878. 
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49.  What  is  the  modem  doctrine  as  to  snob 
evidenee  as  ih^jury  may  have  in  their  own  con 
sciences  by  their  private  knowledge  of  facts? 
874,  875. 

50.  What  is  the  summing  up  of  the  evidence  by 
itio  judge  f  875. 

51.  How  is  the  delivery  of  the  jury's  verdict^ 
veredietum,  accelerated ;  and  what  if  the  jurors 
eat  or  drink  at  all,  or  have  any  eatables  about 
them,  without  consent  of  the  court  t  875. 

52.  What  circumstances  will  set  aside  the 
verdict  f  875,  876. 

58.  What  if  the  plaintiff  do  not  appear  to  the 
verdict  f  876. 

54.  What  is  the  form  of  a  voluntary  nonsuit; 
and  why  is  it  more  eligible  for  the //atn((^  than 
a  verdict  against  him  ?  876,  877. 

55.  Of  what  two  kinds  is  a  verdict  «tnd  when 
is  a  verdict  of  the  first  kind  of  no  force  ?  877. 

56.  What  have  theory  also  to  do  if  they  find 
issue  for  the  plaintiff  9  877. 

57.  What  is  a  special  verdict;  and  by  whom  is 
it  afterwards  determined  ?  877. 

58.  What  is  another  method  of  finding  a  spe- 
cies of  special  verdict:  and  what  advaniage  has 
this  over  the  other  kind  of  special  verdict  f  878. 

59.  In  both  these  cases,  must  the  jury  return 
a  special  verdict ;  and  are  they  incompetent  to 
decide  the  complicated  question  of  fact  and  law  t 
878. 

60.  What  are  the  four  principal  defects  inci- 
dent to  a  tridl  hjjuryf  882,  888. 

61.  What  is  a  subpoena  duces  tecum  f  882. 

CHAP.  XXIV.— 0/  Judgment  and  its  Incidents. 

1.  YfBATiBhposteaf  886. 

2.  What  is  judgment ;  and  till  when  and  till 
what  can  it  not  be  entered  f  886,  887. 

8.  What  are  causes  of  suspending  iho  judgment, 
by  granting  a  new  trial  f  887. 

4.  What  if  two  juries  agree  in  the  same  or  a 
similar  verdict  ?  887. 

5.  What  is  a  new  ..Hal;  upon  what  proceed 
ings  is  it  granted ;  and  where  is  it  not  granted? 
891,  892. 

6.  How  has  the  court,  in  granting  a  new  trial, 
an  opportunity  of  supplying  the  defects  in  the 
trial  by  jury ;  and  within  what  time  must  the 
motion  for  a  new  trial  be  made?  892. 

7.  From  what  causes  do  arrests  of  judgmau 
arise?  898. 

8.  What  is  an  invariable  rule  with  regard  to 
arrests  of  judgment  upon  matter  of  law  ;  and  will 
this  rule  hold  e  converse  f  894. 

9.  What  is  a  repleader  quod  partes  replacitent ; 
and  when  will  the  cowt  award  it  ?  895. 

10.  What  is  judgment ;  and  of  what  four  sorts  ? 
895»  896  ? 

11.  Whose  determination  and  sentence  is  the 
judgment ;  and  what  words  constitute  the  sfyU 
of  the  judgment  f  896. 

12.  Of  what  two  natures  are  all  these  foni 
species  of  >tM^rfn«fite^  896. 

18.  What  is  judgment  of  retpondeat  ouster  f 

896,  897. 

14.  What  are  the  interlocutory  judgme^ls  most 
usually  spoken  of;  when  oniy can  th$y happen, 
when  are  they  absolutely  complete ;  and  when, 
and  for  what  purpose,  must  hjury  be  called  in? 

897,  898. 
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16.  What  18  A  warrant  of  attomty  to  wnfu%  a 
Judgment ;  and  what  does  the  statute  4  &  5  W. 
and  M.  0. 20reoiiire  in  order  to  its  yalidity  ?  897, 
898. 

16.  WikBiia^fprUo/inqwr^ioasteaidamaffetf 
898. 

17.  WhtkitiTeJinaljwiffmerUi;  and  is  the  ^ar^ 
against  whom  judgment  is  given  liable  to  any>Sfi« 
to  the  kmff  or  imprisonment  till  that^Ene  be  paid  } 

898,  899. 

18.  Which  party  shall  pay  the  coats  of  the  ndt  t 

899,  400.  ' 

19.  Who  are  not  liable  to  pay  eoitt  f  400. 

20.  What  is  enacted  by  statutes  48  Ells.  e.  6, 
21  Jac.  I.  0. 16,  and  22  &  28  Car.  II.  e.  9,  {  186, 
to  proTent  trifling  and  malicious  actiona,  for 
worda,  for  aaaauU  and  battery,  and  for  ire^MMaa, 
with  what  two  exceptions,  by  statutes  4  &  5  W. 
and  M.  c.  28  and  8  &  9  W.  III.  c.  11  ?  401. 

21.  What  follows  aftw  jut^ment,  unless  what? 
401. 

CHAP.  XXV.— 0/  Frooeedinga  m  the  Nature  qf 

Appeala. 

1.  Of  what  four  principal  kinds  Bre  proeeedtnga 
in  the  nature  of  appeala  from  the  proeeedinga  of 
the  king' a  court  of  law  f  402,  405,  406. 

2.  What  is  a  writ  of  attaint ;  when,  at  common 
law,  must  it  be  brought ;  and  on  what  issue  only 
does  it  not  lie?  402-404. 

8.  What/ury  are  to  try  thiBfalae  verdict;  what 
are  the  qualifications  of  ih9  jurora,  by  statute  16 
Hen.  yj.  c.  5;  and  which  party  only  is  allowed 
to  produce  new  matter,  and  why  ?  404. 

4.  What  was  the  judgment  by  the  common  law 
if  the  grand  fury  found  the  verdict  tkfalae  one  ?  404. 

6.  But  what  was  enacted  by  several  statutes 
as  to  the  time  when  an  attaint  may  be  brought, 
and  as  to  the  punishment  of  the  attainted /au- 
rora f  406. 

6.  But  what  has  superseded  the  use  of  at- 
taintaf  406. 

7.  What  is  the  writ  of  deeeitf  406. 

8.  What  is  an  audita  querela;  and  for  what 
two  persons  does  it  lie  ?  405,  406. 

9.  But  what  has  rendered  this  writ  almost 
oselc'ss?  406. 

10.  But  what  is  the  principal  method  of  re- 
dress for  erroneous /iM(^niefit«  in  the  king's  eourta 
of  record  f  406. 

11.  What  is  the  writ  to  amend  errors  in  a  baae 
court  not  of  record  f  407. 

12.  Upon  what  matter  only  does  a  writ  of  error 
lie?  407. 

18.  Till  when  may  the  record  be  amended; 
and  what  is  the  effect  of  the  statutes  of  amend- 
waent  amd  jeofaila  f  407,  408. 

14.  What  is  required  of  him  that  brings  the 
writ,  if  it  be  brought  to  reverse  bmj  Judgment  of 
an  inferior  court  of  record,  where  the  damages  are 
less  than  ten  pounds,  or  if  it  be  brought  to  re- 
Terse  the  judgment  of  any  auperior  court  after 
verdict  f  410*. 

16.  From  what  eourta  lies  the  writ  of  error  into 
ibi9  king' a  bench  t  410*. 

16.  Whence  lies  the  writ  of  error  into  the 
eourt  qf  exchequer-chamber;  and  before  whom? 
410*. 

17.  Whence  lies  the  writ  of  error  in  the  houae 
^f  peera;  and  thence  whence?  410*,  411*. 
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CHAP.  XXVI.— Qf  E%Keamm. 

1.  Welat  is  execution;  and  how  is  it  perfomed  t 
412. 

2.  What  are  write  of  habere  faaaa  eeieinam  and 
habere  faciaa  poaaeaaionem  ;  to  whom  are  they  di- 
rected ;  what  is  justifiable  in  their  execution;  and 
what  is  sufficient  execution  t  412. 

8.  What  is  a  writ  de  elerieo  admHtendo;  and  to 
whom  is  it  directed  ?  412. 

4.  When  does  a  special  writ  of  exeeattion  issue 
to  the  aheriff  412,  418. 

6.  What  writ  shall  the  plaintiff  have  where 
one  part  of  the  judgment  is  quod  noctunentum 
amoveattjir  ;  what  is  the  writ  of  execution  upon  a 
rqflevin;  what  shall  the  drfmdant  have  if  the 
cUatreaa  be  eloigned;  and  what  shall  the  plaintiff 
have  akfX^r  judgment  in  detinue  t  418. 

6.  Of  what  five  sorts  are  executiona  in  actiona 
where  moruy  only  is  recovered  as  a  debt  or  dor 
magee,  and  not  any  specific  chattel  f  418. 

7.  What  is  the  writ  of  ctiqriaa  adaati^aeiendum; 
and  against  whom  does  it  not  lie  ?  414,  416. 

8.  To  whom  shall  the  aqnaa  issue  if  an  acCtni 
be  brought  against  a  huaband  and  wife  for  the 
tlebt  of  the  wtfe  when  sole ;  and  to  whom  if  the 
action  were  brought  against  her  before  her  mar- 
riage t  414. 

9.  What  if  Judgment  be  recovered  against  a 
huaband  and  wife  for  the  contract  or  persona] 
misbehaviour  of  the  wtfe  during  her  eoverturef 
414. 

10.  What  exemption  has  the  man  who  is  taken 
in  execution  upon  this  writ;  and  what  does  the 
statute  21  Jac.  I.  o.  24  enact  if  the  defendant  die 
while  charged  in  execution  upon  this  writ  f  414. 

1 1 .  What  executory  proceaa  may  be  sued  out  for 
eoataf  416. 

12.  What  if,  after  a  defendant  is  once  in  cus- 
tody upon  this  proceaa^  he  be  seen  at  large? 
416. 

18.  Of  what  two  natures  are  eec^ea;  and 
when  shall  the  aheriff  answer  for  the  debt  ?  416. 

14.  Will  a  reecne  of  Aprieoner  in  execution  ex- 
cuse the  aheriff  416. 

16.  But  what  does  the  statute  82  Oeo.  IL  a 
28  enact  in  favour  of  d^endante  charged  in  execu- 
tion t  416,416. 

16.  Tet  what  powers  have  eraditora  over  their 
debtora  on  the  other  hand  ?  416. 

17.  In  what  case  may  the  plaintiff  set  out  a 
writ  of  acire  faciaa  against  the  bail;  and  what  ia 
iU  effect?  416,417. 

18.  What  is  a  writ  of  Jieri  fadae;  against 
whom  does  it  lie;  what  doors  may  be  broken 
open  in  its  execution;  who  must  be  first  paid  to 
what  amount ;  and  what  farther  remedy  has  the 
plaintiff  if  part  only  of  the  debt  be  laried  en  a 
fieri  faciaa  f  417. 

19.  What  is  a  writ  of  levari  fmeiaa;  and  by 
what  is  its  use  superseded  ?  417. 

20.  What  is  a  writ  in  the  nature  of  a  levari  or 
fieri  faciaa,  to  levy  the  debt  and  damage  de  bomie 
eccleaiaaticia ;  to  whom  is  it  directed;  in«l  h^ 
what  is  it  followed?  418. 

21.  What  is  the  writ  of  eligit;  what  landa  are 
not  liable  to  be  taken  in  execution  upon  a  fudg^ 
ment;  what  in  case  of  a  debt  to  the  ia^  bj 
magna  carta,  o.  8 ;  and  in  what  case  only  can  n 
capiaa  ad  aaH^adendum  be  ha4  after  an  eligUf 
418,  419. 
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22.  What  18  an  extent,  or  extendi  faeiae ;  and 
■pon  what proeeeuiions  may  it  be  had?  419,  420. 

28.  What,  by  statute  38  Hen.  VIII.  o.  89,  of 
ftll  obliffaiione  made  to  the  ibn^  ;  and  what  lands 
of  a  debtor  does  the  kinfe  yndgment^  or  that  of 
any  of  his  officere  mentioned  in  the  statute  18 
Eliz.  c.  4,  affect  more  than  the  tubjeeCt  t  420. 

24.  By  the  etatute  of  fraude,  29  Car.  II.  c.  8, 
fVom  what  day  shall  the /udffment  bind  the  land 
in.the  hands  of  a  bonA  fide  purchaser ;  and  from 
what  day  shall  the  tDril  of  execution  bind  the 
foode  in  the  hands  of  a  stranger  or  purchasor  T 
4^1. 

26.  When  the  platntiff*i  demand  is  satisfied, 
what  ought  to  be  entered  on  the  record  f  421. 

26.  But  within  what  time  must  all  these  toriU 
be  sued  out?  421. 

27.  Yet,  if  this  had  not  been  the  case,  what 
will  the  court  grant-,  in  pursuance  of  statute  West- 
minster 2,  18  Edw.  I.  c.  45 ;  or  what  other  remedy 
has  the  plaintiff  t  421,  422. 

CHAP.  XXVII.— 0/  Proeeedinge  in  the  CowrU 

of  Equity* 

1.  What  four  matters  of  equity  xn  peculiar 
to  the  jurisdiction  of  the  court  of  chancery  f  426- 
428. 

2.  When  has  the  court  of  chancery  a  right  to 
appoint  a  guardian  ;  and  whither  lies  the  appeal 
in  all  proceedings  relatiye  thereto  ?  427. 

8.  How  only  can  the  proceedings  to  inquire 
whether  or  no  th^  party  be  an  idiot  or  lunatic  be 
redressed  if  erroneous?  427. 

4.  On  the  other  hand,  doth  not  the  Jurisdiction 
of  the  court  of  chancery  fail  to  extend  to  some 
caueet  wherein  relief  may  be  had  in  the  court  of 
exchequer  and  the  duehy  court  of  Lancaeterf  428, 
429. 

6.  What  is  equity  in  its  true  and  genuine  mean- 
ing ;  and  does  equity  differ  from  law  f  429-486. 

6.  What  are  the  five  essential  differences 
whereby  the  courts  of  equity  are  distinguished 
from  the  courts  of  lawf  486. 

7.  What  does  a  court  of  equity,  in  the  way  of 
proof  when  facts  or  their  leading  circumstances 
rest  only  in  the  knowledge  of  the  party;  and, 
for  want  of  this  disooTery  at  law,  in  what  mat- 
ters haTe  the  courts  of  equity  acquired  a  concur- 
rent jurisdiction  with  eyery  other  court  f  487, 
488. 

8.  What  authority  and  jurisdiction  hare  courts 
of  equity  in  interrogatories  administered  to  wit' 
nesses ;  and  in  what  cases,  on  this  account,  do 
they  exercise  the  same  jurisdiction  which  might 
have  been  exercised  at  law  ?  488. 

9.  In  what  eases  does  the  want  of  a  more  spe- 
eific  remedy  then  can  be  obtained  in  the  courts 
of  law  giTe  a  concurrent  jurisdiction  to  a  court 
qf  equity  f  488,  489. 

10.  What  are  the  fifteen  proceedings  in  the 
courts  of  equity  f  442-446. 

11 .  What  is  a  bUl ;  what  does  it  always  pray ; 
ind  when  does  it  pray  also  an  u^fumetion  t  442. 

12.  What  if  the  biU  do  not  call  all  necessary 
parties,  however  remotely  interested,  before  the 
court;  by  whom  must  it  be  signed;  and  what 
if  it  contain  matter  either  scandalous  or  imper- 
tinent ?  442,  448. 

18.  Where  must  the  bill  be  filed ;  and  when 
will  theeourt  grantanti|;'iiii6eiof»immediately  ?  448. 


14.  What  is  iht  process  of  subpmna;  and  what 
if  the  d^endant  do  not  appear  within  the  time 
limited  by  the  rules  of  the  court,  and  plead,  de- 
mur,  or  answer  to  the  billf  448. 

16.  What  are  the  respectiye  processes  of  eon- 
tempt,  in  their  successive  order ;  what  if  *he  de- 
fendant abscond ;  and  what  if  he  be  taken  T  444, 
446. 

1 6.  What  is  fhe process  against  a  corporate  body; 
and  what  against  a  peer;  and  what  against  a 
member  of  the  house  of  commons  f  445. 

17.  What  does  the  statute  6  Geo.  11.  o.  26 
enact  where  the  defendant  cannot  be  found  to  be 
serred  iriih  process  of  subpoena  t  446. 

18.  What  is  a  demurrer  in  equity  f  446. 

19.  Of  what  three  kinds  are  pleas;  and  may 
a  d^endant  plead,  demur,  and  answer  too  ?  446. 

20.  Why  are  exceptions  to  formal  minutise  in 
the  pleadings  in  equity  not  allowed  ?  446. 

21.  What  is  an  answer;  when  is  it  giveh  upon 
oathj  and  when  not ;  and  when  upon  honour  f  446. 

22.  Before  whom  must  the  defendant  be  sworn 
to  his  answer;  by  whom  must  the  answer  be 
signed ;  and  when  may  it  be  excepted  to  for  in- 
sufficiency? 447,  448. 

28.  If  the  defendant  haye  any  relief  to  pray 
against  the  plaintiff,  how  must  it  be  done  ?  448. 

24.  When  may  the  pUanHff  amend  his  biU; 
and  when  must  he  have  recourse  to  a  suppU' 
mental  biU  t  448. 

25.  What  is  a  biU  of  reoioor;  and  what  a  bill 
of  interpleader;  and  what  must  be  annexed  to 
this  last  6t2;f  448. 

26.  What  if  the  plaintiff  choose  to  proceed  to 
the  hearing  of  the  cause  upon  biU  and  answer 
only?  448. 

27.  What  is  a  replieation  ;  and  how  does  the  de- 
fendant join  issue  f  448,  449. 

28.  How  and  by  whom  are  witnesses  examined , 
of  what  nature  must  the  interrogatories  be ;  to 
what  are  examiners  and  their  clerks  sworn ;  and 
how  are  they  compellable  to  appear  and  submit 
to  examination  f  449. 

29.  What  iB  A  bill  to  perpetuate  the  testimony  of 
witnesses?  460. 

80.  When  may  a  rule  to  pass  pubUeation  of  wit- 
nesses be  had  ?  460. 

81.  By  whom  and  before  whom  may  the  cause 
be  set  down  for  a  hearing  f  460. 

82.  What  if  the  plaintiff  do  not  attend  upon 
subpcena  to  hear  judgment ;  and  what  if  the  de- 
fendant f  461. 

88.  When  may  a  plaintiffs  bill  be  dismissed 
for  want  of  prosecution  f  461. 

84.  What  is  the  method  of  hearing  causes  in 
court  f  461. 

86.  Of  what  two  natures  is  the  chancellor's 
decree  f  462. 

86.  When  does  the  court  of  chancery  direct  a 
feigned  issue  to  be  tried  at  the  bar  of  the  court 
of  king's  bench,  or  at  the  assises ;  and  what  is  the 
fiction?  462. 

87.  What  does  the  court  refer  to  the  opinion 
of  the  courts  of  king*»  bench  or  common  pleas,  upor 
a  ceue  stated ;  and  what  is  done  there  in  conse- 
quenoe?  462,  468. 

88.  What  are  referred  by  the  decree,  on  the 
first  hearing,  to  a  master  in  chancery ;  and  what 
is  done  by  him  in  consequence  ?  468. 

89.  To  what  is  the  master's  report  liable?  468. 
40.  When  and  upon  what  is  a  final  dstrr* 
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mmde;  and  how  is  iU  performanoe  enforced? 
463. 

41.  Who  may  petition  for  a  rtrhearing ;  by 
whom  must  such  petition  be  signed ;  what  an- 
dence  is  now  admitted ;  and  what  may  be  sup- 
pUed?  468,454. 


42.  But,  after  the  decree  is  once  signed  aii<» 
enrolled,  how  only  can  it  be  rectified  ?  464. 

48.  When  may  ti  bill  of  review  be  had  ?  464. 

44.  How  is  an  appeal  to  the  house  of  lords  ef- 
fected ;  and  what  evidence  only  is  admitted  there  ' 
464,466. 


BOOK  IV.-OF  PUBLIC  WRONGS. 


CHAP.  1.-0/  the  Nature  of  Cnmetf  and  their 

Punithment, 

1.  What  are  the  six  considerations  in  treating 
of  public  wrong tf  or  crimee  and  misdemeanouref 
1,2. 

2.  Why  is  the  code  of  criminal  law  with  us 
in  England  denominated  the  doctrine  of  the 
pUa*  of  the  crown  f  2. 

8.  From  what  circumstances  have  the  defects 
and  disproportions  in  our  criminal  code  arisen  ? 
8,4. 

4.  What  is  a  crime  or  miedemeafiour ;  and  how 
has  common  usage  distinguished  the  one  from 
the  other  t  6. 

6.  In  what  does  the  distinction  of  public 
wrongs  from  private^  of  crimes  and  misdemisanours 
from  dvU  imfurieSf  principally  consist  ?  6. 

6.  Which  includes  the  other  ?  6. 

7.  In  what  crimes  why  cannot  satisfaction  be 
made  both  to  the  individual  and  the  community  ? 
and  in  what  how  may  it  t  6,  7. 

8.  What  double  view,  then,  has  the  law  in 
taking  cognizance  of  all  wrongs  or  nnlawfu] 
acts?  7. 

9.  YThdAnrB  punishments  f  7. 

10.  In  whom  was  the  right  of  punishing  crisnes 
against  the  law  of  nature  vest^  by  that  law  ? 
7,8. 

11.  What  right  has  the  temporal  legislat4>r  to 
inflict  discretionary  penalties  for  crimes  against, 
the  law  of  nature,  or  mala  in  set  7,  8. 

12.  What  right  has  he  to  inHici  punishment  for 
offences  against  the  laws  of  society,  or  mala  pro^ 
kUntaf  8. 

18.  When  only  is  a  legislature  warranted  in 
inflicting  the  punishment  of  death  for  offences  of 
human  institution  ?  0,  10. 

14.  Is  it  found  by  experience  that  capital 
punishments  are  more  eff'ectual  in  preventing 
crtimM  than  lighter  penalties  ?  10. 

16.  What  is  the  end  or  final  cause  of  human 
punishment  f  11. 

16.  In  what  three  ways  is  the  end  of  human 
punishment  effected?  11,  12. 

17.  By  what  must  the  meaewre  of  human 
punishment  be  determined  ?  12. 

18.  Why  is  not  the  lex  taUoms,  or  law  of  re- 
taliation, in  all  cases  an  adequate  or  permanent 
rule  ot  puniskmentf  12,  18. 

19.  Does  the  punishment  of  death  with  death 
proceed  upon  the  principle  of  retaliation?  18, 
14. 

20.  In  what  class  of  crimes  is  the  Ux  taUonis 
more  proper  to  be  inflicted  than  in  any  other ; 
and,  upon  this  principle,  what  was  enacted  by 
statute  17  JBdw.  III.  c.  18;  and  how  long  was 
this  the  law  ?  14. 

21.  What  are  some  seneral  principles  drawn 
from  the  nature  and  circumstances  of  Uie  crime 
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that  may  be  of  some  assistance  in  allotting  it  aa 
SidequaXe  punishment  f  16,  16,  17. 

22.  Why  is  treason  in  conspiring  the  ifco^e 
death  punished  with  greater  rigour  than  eve& 
actually  killing  any  private  sufy'eet  f  16. 

28.  Why,  generally,  is  a  design  to  transgress 
not  so  flagrant  an  enormity  as  the  actual  com- 
pletion of  that  design;  and  why  then,  in  th« 
case  of  a  treasonable  conspiracy,  will  the  bare 
intention  to  kill  the  king  deserve  the  highest  de- 
gree of  severity  ?  16. 

24.  Why  is  it  in  more  eases  ceydtal  for  a 
servant  to  rob  his  master  than  for  a  stranger; 
what  greater  crime  is  it  for  a  servant  to  kill  hii 
master  than  in  another ;  why  is  it  ccqntal  to  steal 
above  the  value  of  twelvepence  privately  from 
one's  person,  and  only  transportation  to  carry  off 
a  load  of  com  from  an  open  field ;  and  why,  in 
the  island  of  Man,  was  it  formerly  only  trespass 
to  take  away  a  horse  or  an  ox,  and  ecqtital  misd^ 
meanour  to  steal  a  pig  or  a  fowl  ?  16. 

26.  What  is  the  sentiment  of  the  Marquii 
Beccaiia  as  to  severity  qf  punishment  f  17. 

26.  What  does  a  multitude  of  sanguinary  laws 
argue  in  a  government?  17. 

27.  What  is  the  evil  of  making  no  distinction 
in  the  nature  and  gradations  of  punishanentf 
18. 

28.  How  many  offences  have  been  declared  by 
act  of  parliament  felonies  without  benefit  ofderyif: 
and  why  does  so  large  a  list,  instead  of  diminish- 
ing, increase  the  number  of  offenders  t  18»  19. 

CHAP.  II.— 0/  the  Persons  capable  of  eommUm§ 

Crimes, 

1.  To  what  single  consideration  may  all  the 
several  pleas  and  excuses  which  protect  the  com- 
mitter of  a  forbidden  act  from  the  puniskmeml 
which  is  otherwise  annexed  thereto  be  reduced? 
20. 

2.  What  two  things  must  there  be  to  constitnt« 
a  crime  against  human  laws?  21. 

8.  In  what  three  cases  doe^  not  the  wiU  join 
with  act  f  21. 

4.  What  four  species  of  defect  in  inO  fall 
under  the  first  of  these  general  ueads;  what 
two  under  the  second ;  and  what  two  under  the 
third?  21,  22. 

6.  In  what  cases  does  the  law  privilege  an  m- 
fant  under  the  age  of  twenty-one  years ;  and  in 
what  under  the  age  of  fourteen  only  ?  22. 

6.  By  what  is  the  capacity  of  doing  ill  otea* 
sured,  as  the  law  has  stood  since  the  time  of 
Edward  the  Third  ?  28. 

7.  At  what  age  may  an  truant  be  guilty  of 
felony ;  and  though  prima  fade  an  ti^aiif  shall 
be  a4judged  to  be  doU  ineapax  under  fourteea* 
yet  with  what  proviso  may  he  be  convicted  and 
suffer  death  nnder  that  age?  28,  24. 
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8.  What  is  the  rule  of  law  as  to  lunatics  which 
may  be  easily  adapted  also  to  idiots  t  24. 

9  If  a  man  in  his  sound  memory  commit  an 
offence,  and  before  arraignment  for  it  he  become 
mad,  why  shall  not  he  be  arraigned  for  it ;  if 
after  he  have  pleaded  he  becomes  m€ul,  why  shall 
he  not  be  tried;  if  after  he  be  tried  and  found 
guilty f  why  shall  not  judgment  be  pronounced ; 
and  if  after  judgment,  why  shall  execution  be 
•tayed?  24. 

10.  But  what  if  there  be  any  doubt  whether 
the  party  be  compos  or  not ;  and  what  if  a  luna- 
tic haTe  lucid  intervals  of  understanding  ?  26. 

11.  How  may  madmen  be  restrained  from 
going  loose  ?  25. 

12.  Does  drunkenness  excuse  a  crime  ?  25,  26. 
18.  When  is  a  man  who  commits  an  unlawful 

act  by  misfortune  or  chance  excused  from  all 
guilt  ?  26,  27. 

14.  What  ignorance  or  mistake  excuses  crime  ? 

15.  What  are  the  three  species  of  necessity 
or  compulsion  which  excuse  crime  ?  28,  80. 

16.  When  only  is  the  constraint  of  a  superior 
in  a  private  relation  allowed  as  an  excuse  for 
what  crimes?  28,  29. 

17.  Why  shall  no  plea  of  coverture,  or  pre- 
sumption of  the  husband's  coercion,  excuse  the 
w\fe  in  ease  of  treason  ?  29. 

18.  In  what  one  offence  may  a  wife  be  indicted 
and  set  in  the  pillory  with  her  husband;  and 
why?  29. 

19.  For  what  offences  only  is  duress  per  minas 
an  excuse  ?  80. 

20.  If  a  man  be  violently  assaulted,  and  have 
no  other  possible  means  of  escaping  death  but 
by  killing  an  innocent  person,  whom  may  he 
kill?  80. 

21.  Where  a  man  by  the  commandment  of  the 
law  is  bound  to  arrest  another  for  any  capital 
offence,  or  to  disperse  a  riot,  and  resistance  is 
made  to  his  authority,  whom  may  he  even  kill, 
and  why  ?  81. 

22.  May  a  man  in  extreme  want  of  food  or 
clothing  Justify  stealing  either  to  relieve  his 
present  necessities?  81,  82. 

28.  What  one  case  is  there  in  which  the  law 
supposes  an  incapacity  of  doing  wrongs  from 
the  excellence  and  perfection  of  the  person  t  82, 
88. 

CHAP.  m. — Of  Principals  and  Accessories, 

1.  What  are  the  two  different  degrees  of  guHt 
among  persons  that  are  capable  of  offending? 
84. 

2.  In  what  two  degrees  may  a  man  be  prin- 
dpal  in  an  offence  f  84. 

8.  Must  the  principal  in  the  second  degree  be 
actually  immediately  standing  by,  within  sight 
or  hearing  of  the  fact  ?  84. 

4.  In  cases  of  nwrder  committed  in  the  absence 
of  the  murderer  by  means  which  he  had  prepared 
beforehand,  is  the  murderer  prineipal  in  the  first 
or  second  degree,  or  accessory  ;  and  why  ?  84,  85. 

5.  Who  is  an  accessory;  and  of  what  two 
kinds  are  accessories  t  85. 

6.  Why  are  sAl  principals  in  high  treason  f  86. 

7.  In  what  crimes  may  there  be  accessories  f  86. 

8.  Why  are  all  principals  in  petit  larceny,  and 
in  all  ^^mes  under  the  degree  of  felony  f  86. 


9.  If  a  servant  instigate  a  stranger  to  kill  his 
master,  is  he  guilty  of  being  accessory  to  petty 
treason  f  86. 

10.  Who  is  an  accessory  before  the  fact  f  86, 37. 

11.  If  A.  command  B.  to  beat  C,  and  B.  beat 
him  so  that  he  die,  is  A.  accessory  to  the  murder  t 
87. 

12.  If  A.  command  B.  to  burn  C-'s  house,  and 
he,  in  so  doing,  commit  a  robbery,  is  A.  accessory 
to  the  robbery  f  87. 

18.  If  A.  command  B.  to  poison  C,  and  B. 
stab  or  shoot  him,  is  A.  accessory  to  the  murder  f 
87. 

14.  Who  is  an  accessory  after  the  fact;  and 
what  two  things  are  necessary  lo  make  one? 
87,  88. 

15.  Does  the  relief  of  a  fdon  in  gaol,  with 
clothes  or  other  necessaries,  make  a  man  an 
accessory  after  the  fact  t  88. 

16.  Who  are  made  accessories  (when  the  prtn- 
cipal  felony  admits  of  €Lccessoriss)  by  the  statutes 
6  Anne,  c.  81,  and  4  Geo.  I.  c.  11  ?  88. 

17.  What  if  one  wound  another  mortally,  and, 
before  death  ensue,  a  person  assist  or  receive 
the  delinquent  ?  38. 

18.  What  if  the  parent  assist  or  receive  the 
child,  the  ehUd  the  parent,  the  brother  the  brK'ther, 
the  master  the  servant,  the  servarU  the  mcuter,  the 
husband  the  wife,  or  the  w\fe  the  husband,  who 
have  any  of  them  committed  tk  felony  f  88,  89. 

19.  How  are  accessories  to  be  treated,  oon- 
sidered  distinct  from  principals  t  89. 

20.  For  what  four  reasons,  then,  are  such 
elaborate  distinctions  made  between  accessories 
KH^  principals  t  89,  40. 

21.  In  what  cases  are  accessories  after  thcfa*.*, 
by  the  statutes,  still  allowed  the  benefit  qf  dirgy  ; 
and  in  what  cases  is  that  benefit  of  clergy  denied 
to  the  j^rtnc^o^  and  accessories  btfore  the  faetf 
89. 

22.  Is  an  acquittal  of  receiving  or  counselling 
A  felon  an  acquittal  of  the  felony  itself?  40. 

28.  Can  one  acquitted  as  prineipal  be  indicted  as 
an  accessory  either  b^ore  or  <rfler  the  fact  f  40. 

CHAP.  IV.— 0/  Offences  against  Ood  and  Re 

ligion. 

1.  Or  what  five  species  are  crimes  and  mtsdt 
meanottrs  which  are  either  directly  or  by  conse- 
quence injurious  to  civil  society  and  therefore 
punishable  by  the  laws  of  England  ?  42,  48. 

2.  Of  such  crimes  and  misdemeanours  as  more 
immediately  offend  Almighty  God  by  openly 
transgressing  the  precepts  of  religion  either  na- 
tural or  revealed,  what  constitutes  that  guilt  in 
action  which  human  tribunals  are  to  censure  ? 
43. 

8.  What  eleven  crimes  are  of  this  species? 
48,  44,  60,  59,  60,  62-^. 

4.  What  is  apostasy;  and  in  whom  only  oan 
it  take  place?  48. 

6.  As  a  penalty  for  apostasy,  what  is  enacted 
by  statute  9  &  10  W.  III.  a  82  ?  44. 

6.  What  is  heresy ;  what  was  the  writ  de  hiB- 
retico  eomburendo ;  what  did  the  statute  29  Car. 
IL  enact  as  to  heresy;  and,  as  a  penalty  for 
heresy,  what  is  enacted  by  the  statute  9  &  10 
W.  in.  ?  44-46,  49,  60. 

7.  Of  what  two  kinds  are  the  offences  againpf 
reUgion  which  affect  tiie  established  ckvrch  f  60 
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8.  Whttt  are  the  penalties  for  reyiline  the  or- 
diaauoes  of  the  church  hj  statutes  1  Edw.  YI. 
c  1,  and  1  Elii.  o.  1  and  2?  60,  61. 

9.  Of  what  two  classes  are  non-car^ommts ; 
what  penalties  are  imposed  upon  those  of  the 
nrst  class  by  statutes  1  Eliz.  c.  2,  28  Eliz.  0.  I., 
and  8  Jac.  I.  c.  4 ;  and  what  are  suspended  bj 
the  statute  1  W.  and  M.  st  1,  o.  18,  commouly 
oalled  the  toleration  act,  confirmed  bj  statute  10 
Anne,  c.  2,  from  which  of  those  of  the  second 
elass,  with  what  three  provuos  t  62,  68. 

10.  What  are  dissenting  teachers  to  subscribe 
in  order  to  be  exempted  from  the  penalties  of 
<he  statutes  of  Car.  11. 18  &  14,  c.  4,  16,  c.  6, 17, 
c.  2,  and  22,  c.  1 ;  and  from  what  particular  pe- 
nalties of  the  first  and  third  of  those  statutes 
(with  what  exceptions)  are  they  exempted  by 
subscribing  the  declaration  of  the  act  19  Qeo. 
III.  ?  63,  64. 

11.  What,  by  the  same  statute  1  W.  and  M., 
if  any  person  shall  wilfully,  maliciously,  or  con- 
temptuously disturb  any  congregation  assem- 
bled in  any  church  or  permitted  meetinff-hoitM,  or 
shall  misuse  any  preacher  or  teacher  there  7  64. 

12.  But  what  does  the  statute  6  Geo.  I.  o.  4 
enact  as  to  any  mayor^s  or  principal  magitirate^t 
appearing  at  any  ditttnting  meeting  f  64. 

18.  Why  do  not  the  reasons  for  a  general 
toleration  of  Protutant  dissenters  hold  equally 
strong  as  to  papists  f  64,  66. 

14.  Into  what  three  classes  may^^^lt  be  di- 
Tided?  66. 

.  16.*  What  are  the  penalties  and  disabilities  of 
the  first  class  of  papists  f  66. 

16.  What  if  any  person  send  another  abroad 
to  be  educated  in  the  popisK  reiigion,  or  to  reside 
in  any  rdigums  house  abroad  for  that  purpose, 
or  contribute  to  his  maintenance  when  there? 
66. 

17.  What  If  these  errors  be  aggrayated  by 
apostaxg  or  perrersion  ?  66. 

18.  To  what  additional  disabilities,  penalties, 
and  forfeitures  is  the  second  class  of  papists 
subject?  66. 

19.  What  is  the  effect  of  refusing  to  make  the 
declaration  against  popery  eigoined  by  statute 
80  Car.  II.  st.  2,  when  tendered  by  the  proper 
magistrate?  66. 

20.  What  are  the  penalties  against  the  third 
class  of  papists;  and  of  what  are  all  persons 
harbouring  them  guilty  ?  67. 

21.  Are  these  laws  enforced  now ;  and  whence 
is  their  origin  ?  67. 

22.  In  respect  of  whom  is  the  statute  11  &  12 
W.  III.  repealed  to  what  extent  by  the  statute 
18  Qeo.  III.  c.  60  ?  68. 

28.  But  now,  by  sUtute  81  Qeo.  III.  o.  82, 
from  what  Roman  Catholics  are  all  these  restric- 
tions and  penalties  remoyed ;  and  how  are  Roman 
Catholic  ministers,  schoolmasters,  and  eongr^ations 
tolerated?  68. 

24.  What  do  the  corporation  and  test  acts  enact  ? 
68,  69. 

26.  To  whom  does  the  statute  7  Jac.  I.  o.  2 
apply  a  like  test  ?  69. 

26.  What  is  blasphemy  ;  and  how  is  it  punish- 
able at  common  law  f  69. 

27.  How  are  profane  and  common  swearing  and 
cursing  punishable,  by  the  statute  19  Geo.  II.  o. 
21 ;  and  what  is  enacted  against  ^o/aiw^y  on  the 
st4^e,  by  statute  8  Jac.  I.  o.  21  ?  69,  60. 
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28.  WhsiiiBwitcherq/ttCOfifuraiionjinehantmefU, 
or  sorcery;  and  what  is  declared  as  to  it  by  sta- 
tute 9  Geo.  II.  o.  6  ?  60-62. 

29.  How  is  the  pretence  to  using  wilchen^ 
telling  fortunes,  or  discoYering  stolen  goods  by 
skill  in  the  occult  sciences,  punished  ?  62. 

80.  Who  are  religious  impostors;  and  how  are 
they  punishable  ?  62. 

81.  Why  is  simony  to  be  considered  as  an  of- 
fence against  religion  ;  who  are  punishable  for  it 
by  statute  81  Elix.  c.  6;  and  how?  62. 

82.  What  other  corrupt  elections  and  resigna- 
tions are  punished  by  the  same  statute ;  and  how  ? 
68. 

88.  What  is  Sabbath-breaking;  and  how  ore 
what  instances  of  it  punishable  by  statutes  27 
Hen.  YI.  c.  6  as  to  fairs  or  markets,  1  Car.  L  e.  1 
as  to  unlawfiU  exercises,  and  29  Car.  II.  c  7  as  t« 
workt  68,64. 

84.  How  is  drunkenness  punished  by  statute  4 
Jac.  I.  c.  6?  64. 

86.  When  is  lewdness  an  indictable  offence; 
and  how  is  it  punished  ?  64,  66. 

86.  In  what  event  may  who  be  punished  for 
haying  bastard  ehUdren,  by  statute  7  Jac.  L  a  4 ; 
and  how  ?  66  ? 

CHAP,  Y.— 0/  Ofenees  agaisut  the  Law  of  Jam- 
isons, 

1.  What  is  the  law  of  nations;  and  upon  what 
principle  is  it  founded?  66. 

2.  By  what  is  this  law  enforced  in  Englimdf 
67. 

8.  What  is  the  remedy  for  offences  against  this 
law  by  whole  states  and  nations  f  68. 

4.  What  if  the  individuals  of  any  state  Tiolat« 
ihiBlawt  68. 

6.  What  are  the  three  principal  offencu  agoinsi 
this  law  animadverted  on  as  such  by  the  mioi^ 
dpal  laws  of  England  f  68. 

6.  How  may  the  violation  of  safe-^onduetSf  or 
passports  expressly  granted  by  the  king  or  hia 
ambassadors  to  the  subjects  of  a  foreign  power  in 
time  of  mutual  war,  be  punished ;  and  what  is 
enacted  as  to  offences  against  strangers  at  sea,  or 
inport,  by  statute  81  Hen.  YI.  c.  4?  68-70. 

7.  What  is  enacted  by  the  statute  7  Anne,  o. 
12  in  order  to  enforce  the  law  of  nations  as  to 
the  r^hts  of  ambassadors  t  70,  71. 

8.  What  is  the  offence  of  piracy  by  common  law  ; 
how  only  is  it  punishable  since  the  statute  of 
jtreasons,  26  Edw.  III.  o.  2;  and  what  offences 
are  ms^Apiraey  by  statutes  11  &  12  W.  III.  a  7, 
8  Geo.  I.  c.  24,  and  18  Geo.  II.  o.  80 1  71-78. 

CHAP.  YI.-*0/  High  Tremsen. 

1.  IvTO  what  four  kinds  may  those  offemee»  bs 
distinguished  which  more  immediately  affect  ths 
royal  person,  his  crown  or  dignity,  and  which  are 
in  some  degree  a  breach  of  the  duty  of  otte- 
giance,  whether  natural  and  innate,  or  local  and 
Acquired  by  residence  ?  74. 

2.  What  is  treason  proditio ;  how  is  the  appel- 
lation generally  used  by  the  Usw;  and  af  what 
two  kinds  is  treason  f  74,  76. 

8.  Under  what  seven  distinct  branches  are  oil 
kinds  of  high  treason  comprehended  by  the  sta- 
tute 26  Edw.  III.  c.  2  ?  76,  81-84. 

4.  Is  a  queen  regnant  or  a  king  tonsori  within 
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Uie  words  of  the  act  is  a  kinff  de  facto  and  not 
jBjure;  is  a  kinff  dejure  and  not  de  facto;  what 
is  the  true  construction  of  the  statute  11  Hen. 
VII.  c.  1 ;  and  is  a  kmff  who  has  resigned  his 
erown,  abdicated  his  government,  or  subverted 
the  eonttitution,  any  longer  the  object  of  treason  t 
76-78. 

6.  What  is  eompaaeing  or  imagining  the  death 
ef  the  king  ;  and  how  must  this  act  of  the  mind 
be  demonstrated  before  it  can  possibly  fall  under 
any  judicial  cognizance  7  78,  79. 

6.  What  are  held  to  be  overt  aete  of  treaeon  in 
imagining  the  king*i  death  ?  70. 

7.  Are  worde  spoken,  treason  f  80. 

8.  Are  tponls  written,  treason  f  81. 

9.  What  does  the  phrase  'Hhe  king's  com-' 
panion"  mean,  to  yiolate  whom  is  declared  by 
the  statute  to  be  the  second  species  of  treason  ; 
and  when  is  it  treason  in  '^th  parties  f  81. 

10.  What  is  held  as  to  the  yiolation  of  a  queen 
orprineess  dowager;  and  why  t  81. 

11.  What  offences  of  taking  up  arms  does  the 
third  species  of  treason  include?  81,  82. 

12.  To  what  does  an  insurrection  to  pull  down 
all  ettclosttres,  all  brothels,  and  the  like,  amount ; 
and  to  what  does  a  tumult  to  pull  down  a  par- 
tieular  house  or  lay  open  a  particular  enclosure  f 
82. 

18.  What  if  two  subfeets  quarrel  and  levy  war 
against  each  other?  82. 

14.  When  does  a  bare  conspiracy  to  levy  war 
amount  to  treason  f  82. 

16.  How  must  the  fourth  species  of  treason, 
or  that  of  adherence  to  the  king's  enemies,  be 
proTod?  82. 

1 6.  In  what  light  is  giving  assistance  to  foreign 
pirates  or  robbers  treason  f  88. 

17.  Under  what  description  is  adherence  or 
aid  to  our  own  fellow-subjects  in  actual  rebellion 
at  home  treason  f  88. 

18.  What  is  held  as  to  relieving  a  rebd  fled 
oat  of  the  kingdom ;  and  why  ?  88. 

19.  In  what  events  shall  a  man's  joining  with 
either  rebels  or  enemies,  in  the  kingdom,  be  ex- 
cused? 88. 

20.  To  what  offence  does  the  taking  wax 
which  bears  the  impression  of  the  great  seal  off 
from  one  patent  and  affixing  it  on  another 
amount?  88,  84. 

21.  What  money  is  meant  by  the  statute  to 
eounterfeit  which  is  the  sixth  species  of  treason  f 
84. 

22.  Which  of  the  king's  officers  of  fustics  are 
within  the  statute  which  declares  the  "  slaying 
of  them  in  their  places  doing  their  offices^ 
treason  t  84. 

28.  What  does  the  act  say  as  to  '*  other  like 
eases  of  treason**  or  eonstrtictive  treasons  f  86. 

26.  Under  what  three  heads  are  comprised  the 
high  treasons  created  bv  subsequent  statutes  and 
not  comprehended  under  the  description  of  sta^ 
iute  26  £dw.  III.  ?  87. 

26.  In  what  three  cases  relating  to  papists  is 
the  offence  of  Ai^A  treason  declared  to  be  com- 
Butted,  by  the  statutes  6  Elix.  c.  1,  27  Elis.  o.  2, 
and  8  Jac.  I.  c.  4 ;  and  what  is  the  reason  of 
distinguishing  these  overt  acts  of  popery  f^m  all 
others  which  were  considered  in  a  preceding 
ehapter  as  spiritual  offences  f  87,  88. 

26.  With  regard  to  treasons  relative  to  the  coin 
m  other  royal  signatures,  what  two  offences  aro 


declared  to  be  high  treason  by  statute  1  Blar. 
St.  2,  c.  6 ;  and  what  one  in  consequence  of  the 
former,  with  regard  to  importing  coin,  by  statute 
1  &2P.  andM.  c.  11?  89. 

27.  Is  it  high  treason  to  counterfeit  foreign 
money  taken  here  by  consent  ?  89. 

28.  What  instances  of  falsifying  the  coin  are 
declared  to  be  high  treason  by  statutes  6  Elii.  e. 
11,  andl8£Uz.  c.  12?  90. 

29.  What  offences,  as  to  implements  of  and 
preparations  for  coinage,  are  declared  to  be  high 
treason  by  statute  8  &  9  W.  III.  c.  26,  made  per- 
petual by  7  Anne,  c.  26 ;  and  within  what  times 
must  all  prosecutions  on  this  act  be  commenced? 
90.      - 

80.  What  species  of  coining  is  made  high  trea- 
son by  statute  16  &  16  Geo.  II.  c.  28;  but  in 
what  case  shall  the  offender  be  pardoned  ?  90, 
91. 

81.  What  offences  are  made  high  treason  with  a 
view  to  the  security  of  the  Protestant  succession^ 
with  regard  to  the  late  Pretender  or  his  sons,  bv 
statutes  18  &  14  W.  III.  o.  8,  and  17  Geo.  jL 
c.  89,  and  generally  by  statutes  1  Anne,  st.  2, 
c.  17,  and  6  Anne,  c.  7  ?  91,  92. 

82.  What  offences  are  made  high  treason  by  the 
statute  88  Geo.  III.  c.  27,  oalled  the  traitorous 
correspondence  act ;  and  what  else  does  the  statute 
enact?  92. 

88.  Of  what  six  parts  does  the  punishment  for 
high  treason  consist ;  but  what  parts  may  be  dis- 
charged by  the  kingf  92,  98. 

84.  How  is  the  punishment  milder  for  mafe 
offenders  in  case  of  coining  f  98. 

86.  But  is  the  punishment  of  females  the  same 
in  treasons  of  every  kind  ?  98. 

CHAP.  YIL— 0/  Felonies  ir^urious  to  the  IiMg*9 

Prerogative. 

1.  Wbat  Ib  felony,  in  the  general  acceptation 
of  our  English  law  t  94,  96. 

2.  What  is  the  etymology  of  the  word,  accord- 
ing to  Sir  Henry  Spelman;  how  is  this  ety- 
mology confirmed  by  the  feodal  writers;  and 
wherefore  are  suicide,  homicide,  petit  larceny,  rob* 
bery,  rape,  and  treason,  felonies  by  the  ancient 
law?  96-97. 

8.  As  there  are  felonies  without  capital  punish* 
meat,  may  capital  punishments  be  inflicted  where 
the  offence  is  mofdonyf  97.^ 

4.  But  to  what  usage  do  the  interpretations 
of  the  law  now  conform,  and,  in  complianee 
therewith,  in  what  light  does  Uie  present  com- 
mentator intend  to  consider /e^yT  98. 

6.  Of  what  five  kinds  are  such  felonies  as  are 
more  immediately  iigurious  to  the  king's  prt 
rogativef  98. 

6.  Of  the  various  offences  relating  to  the  com, 
as  well  misdemeanours  as  felonies,  declared  by  a 
series  of  statutes,  what  are  the  several  penalties 
for  melting  down  sterling  money,  by  statute  9 
Edw.  III.  St.  2 ;  for  melting  down  current  silver 
money,  by  statute  18  &  14  Car.  II.  c.  81 ;  fot 
importing  false  money;  for  forging  any  foreign 
eotn,  although  it  be  not  made  current  here  by 
proclamation ;  for  having  to  do  with  clippings  or 
filings  of  the  coin,  for  blanching  copper  for  sale, 
or  dealing  in  any  malleable  composition  resem- 
bling goS,  or  buying,  at  a  less  rate  than  it  im- 
ports to  be  of,  any  counterfeit  ir  diminished  milled 
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MOfMjy  of  this  kingdom,  not  being  out  in  pieces, 
(an  operation  which  is  in  what  ease  directed, 
and  in  what  cases  allowed  and  required,  by  cer- 
tain statutes,  to  be  performed;)  for  tendering 
any  counterfeit  coin,  knowing  it  to  be  so;  for 
doing  so,  having  more  in  custody,  or  repeating 
the  offence  within  ten  days  after ;  and  for  coun- 
terfeiting copper  halfpence  or  farthings,  or  deal- 
ing in  it  (not  being  cut  in  pieces  or  melted)  at 
a  less  Tslue  than  it  imports  to  be  of?  98-100. 

7.  What  is  enacted  by  statutes  8  Hen.  YIL  o. 
14,  and  9  Anne,  c.  16,  as  Vo/eloniet  against  the 
kmg't  eouneUf  100,  101. 

8.  In  what  cases  is  it  made /«^ny  to  senre  fo- 
reign atatety  by  statutes  8  Jac.  I.  c.  4,  9  Geo.  II. 
e.  80,  and  29  Geo.  II.  c.  17  ?  101. . 

9.  What  is  enacted  by  the  statute  81  Eliz.  c. 
4  as  to  felony  in  embessUng  the  king*t  armour 
or  warlike  stores ;  what  effect  upon  this  statute 
has  that  of  22  Car.  II.  c  5 ;  how  are  other  in- 
ferior embezzlements  and  misdemeanours  punished 
by  seyeral  statutes;  and  what  is  enacted  by 
BUtute  12  Geo.  III.  c.  24?  101,  102. 

10.  What  is  enacted  by  statutes  18  Hen.  VI. 
c.  19,  and  6  Eliz.  c.  5,  as  to  desertion  from  the 
kmjf*s  armiet  in  time  of  war,  whether  by  land  or 
Bea;  what  effect  upon  this  statute  has  that  of 
2  &  8  £dw.  YI.  c.  2 ;  and  how  are  other  inferior 
military  offeneee  punishable  by  the  same  statutes  ? 
102. 

CHAP.  Vni.-  0/  Prmmunire, 

1.  Why  is  the  offence  of  prmmunire  so  called ; 
and  whence  did  it  take  its  original  ?  108. 

2.  What  does  the  statute  of  praemunire,  16  Ric. 
II.  c.  5,  enact;  and  who  are  also  subjected  to 
the  penalties  of  prsaMtnire  by  statute  2  Hen.  lY. 
e.  8?  112. 

8.  What  offences  are  made  liable  to  the  pains 
of  prsemunire  by  the  statutes  of  Hen.  YIII.  and 
EUz.?  115. 

4.  To  what  penalty  is  the  importing  or  selling 
mass^books  or  other  popish  books  liable,  by  statute 
8  Jac.  I.  c.  6,  {  257  115. 

5.  To  what  twelve  other  offenees,  some  of  which 
bear  no  relation  to  the  original  offence,  have  the 
penalties  of  prsemunire  been  applied  by  yarious 
statutes?  116,  117. 

6.  How  is  Oie  punishment  of  prsemunire  shortly 
sammed  up  by  Sir  Edward  Coke ;  except  in  the 
case  of  transgressing  what  statute  may  the  king, 
by  his  prerogative,  remit  the  whole  or  any  part 
of  the  punishment ;  and  what  does  the  statute  5 
Eliz.  c.  1  provide  as  to  the  consequences  of  an 
lUtaint  by  prsemunire  f  117,  118. 

CHAP.  IX. — Of  Misprisions  and  Contempts  affect" 
ing  the  King  and  Oovemment, 

1.  What  are  misprisions  (mespris)  and  con- 
tempts;  and  of  what  two  sorts?  119. 

2.  Of  what  three  kinds  are  fie^otivtfmumfumt^ 
120,  121. 

8.  What  is  ntispridon  of  treason;  but  what  oir- 
enmstances  make  this  offender  guilty  of  A^A 
treason  f  120. 

4.  What  positive  mitprinon  of  treason  is  cre- 
ated by  statute  13  Eliz.  c.  2?  120. 

6.  What  is  the  punishment  for  mtwrision  vf 
tnaeonf  ?2r. 
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6.  Wiiat  is  misprision  of  f^Umy ;  and  how  li 
it  punished  by  the  statute  Westm.  1,  8  £dw.  L 
c.  9?  121. 

7.  What  is  the  pwdskmaU  for  mtiprufofi  of 
treaswre-irovei  121. 

8.  Of  what  five  kinds  wopositive  misprieions,  or 
contempts,  and  high  mindemeanours,  the  last  four 
consisting,  in  general,  of  such  contempts  of  the 
executive  magistrate  as  demonstrate  themselves  bj 
some  arrogant  and  undutiful  behaviour  towafda 
the  king  and  government  f  121>124. 

9.  What  offences  are  included  under  the  mt»- 
prision  of  the  mal-administration  of  such  high 
officers  as  are  in  public  trust  and  employment ; 
and  how  is  it  usually  punished?  121,  122. 

10.  What  are  contempts  against  the  king's  pr^ 
rogativef  122. 

11.  Whose  duty  is  it,  and  when,  to  join  the 
posse  comitatus,  or  power  of  the  county,  according 
to  the  statute  2  Hen.  Y.  c.  8?  122. 

12.  How  are  contempts  against  the  hntfe  jw- 
rogative  punished  ?  122. 

18.  What  are  contempts  and  mispriaiane  against 
the  king's  person  and  government;  and  how  may 
they  be  punished  ?  128. 

14.  What  are  contempts  against  the  king's  titU 
not  amounting  to  treason  or  prsemunire  ;  and  how 
are  they  punished?  128. 

lb,.  What  offence  is  it,  and  how  punishable  by 
statute  18  Eliz.  c.  1,  to  maintain  that  the  cosi- 
mon  laws  of  this  realm  not  altered  by  parliament 
ought  not  to  direct  the  right  of  the  crown  ol 
Englandf  128. 

16.  What  are  the  penalties  inflicted  by  statute 
1  Geo.  I.  St.  2,  c.  18,  for  refusing  or  neglecting 
to  take  the  oaths  appointed  by  statute  for  better 
securing  the  government,  and  yet  acting  or  serving 
in  a  public  office,  place  of  trust,  or  other  capa- 
city, for  which  the  said  oaths  are  required  to  be 
taken ;  and  what  if  members,  on  the  foundation 
of  any  college  in  the  two  unioersUiea,  who  by 
this  statute  are  bound  to  take  the  oaUu,  do  not 
register  a  eert^ate  thereof  in  the  college  regieUr 
within  one  month  after  ?  128,  124. 

17.  What  are  contempts  against  the  king^spa- 
laces  or  courts  of  Justice;  and  how  are  they,  a 
rescue  Arom  them,  and  an  affray  or  riot  near  them, 
but  out  of  their  actual  view,  punishable  ?  124, 
125. 

18.  How  are  threatening  or  reproachful  words 
to  any  judge  sitting  in  the  courts  punishable; 
and  how  is  an  affr(^  or  contemptuous  behaviour  in 
the  inferior  courts  of  the  kingf  126. 

19.  How  are  such  as  are  gtiilty  of  any  wjvh 
rious  treatment  to  those  who  are  immediately 
under  the  protection  of  a  court  of  fustics  punish- 
able? 126. 

20.  How  are  endeavours  to  dissuade  a  witness 
from  g^iving  evidence,  disclosures  of  examination 
before  a  privy  council,  advice  to  a  prisoner  to 
stand  mute,  or  disclosures  by  one  of  the  grand 
fury  to  any  person  indicted  of  the  evidence  against 
him,  construed  and  punished  ?  126. 

CHAP.  X.— 0/  Offences  against  Public  Justice. 

1.  Iirro  what  five  species  may  those  cnmss  and 
misdemeanours  that  more  especially  affect  tha 
commonwealth  be  divided?  127,  128. 

2.  What  are  the  twenty-two  offences  against 
public  justice,  beginning  with  those  that  ara 
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penal,  and  defending  gradually  to  sueh  ae  are 
of  less  malignity?  128-187,  189^141. 

8.  What  is  enacted  by  statute  8  Hen.  VI.  e.  12  as 
to  embessling  or  yacating  reeordSf  by  statute  21 
Jao.  I.  c.  26,  as  to  acknowledging  vaj proceedings 
in  the  eourtt  in  the  name  of  another  person  not 
priyy  to  the  same,  and,  by  statute  4  W.  and  M. 

0.  4,  as  to  personating  any  other  person  as  bail  t 
128. 

4.  What  is  enacted  by  statute  14  Edw.  III.  o. 
10  if  any  gaoler  compel  any  prisoner  to  become 
an  approver  or  an  appellor  f  128,  129. 

6.  What  is  the  offence  of  obs^cting  the  «X6- 
tuiion  of  lawful  proeeu  in  criminal  eases;  and 
what  is  enacted  by  seTcral  statutes  as  to  op- 
posing the  execution  of  any  process  in  pretended 
priyileged  places  within  the  bills  of  mortaUty  f 
129. 

6.  Who  are  punishable  for  the  esct^e  of  a 
person  arrested  upon  criminal  process ;  how,  and 
when  ?  129,  180. 

7.  How  is  breach  of  prison  by  the  offender  him- 
self punished  by  the  statute  de  fratngeniihus  pri" 
sonam,  1  Edw.  II.  ?  180,  131. 

%.  What  is  rescue;  how  is  it  punishable,  and 
when;  what  is  enacted  by  statutes  11  Geo.  II. 
c.  26,  and  24  Qeo.  II.  c.  40,  as  to  rescues  of  any 
retailers  of  spirituous  liquors,  and  by  statute 
16  Geo.  II.  c.  81,  as  to  assisting  prisoners  to 
escape;  and  what  if  any  person  be  charged 
with  any  of  the  offences  against  the  black  act,  9 
Geo.  I.  c.  22,  and,  being  required  by  order  of 
the  privy  council  to  surrender  himself,  neglect  to 
do  so  for  forty  days?  181. 

9.  Who  are  punishable  for  an  offender's  re- 
turning from  transportation^  and  how  ?  182. 

10.  What  is  enacted  by  statute  4  Geo.  I.  c.  11 
as  to  the  offence  of  taking  a  reward  under  pre- 
tence of  helping  the  owner  to  his  stolen  goods  ? 
182. 

11.  In  the  offence  of  receiving  stolen  goods 
knowing  them  to  be  stolen,  which  makes  the 
offender  accessory  to  the  theft,  of  what  other 
punishment  has  the  prosecutor,  by  statutes  1 
Anne,  o.  9,  and  6  Anne,  o.  81.  the  choice  before 
the  thief  be  taken  and  convicted ;  and  what  is 
enacted  as  to  receivers  and  possessors  of  certain 
metals,  by  statute  29  Geo.  II.  c.  80,  and  as  to 
knowing  receivers  of  stolen  plate  or  jewels 
taken  by  highway-robbery  or  burglary  t  182, 188. 

12.  What  is  theft-bote,  and  how  is  it  punished ; 
and  what  is  enacted  by  statute  26  Geo.  II.  c. 
86  as  to  advertising  a  reward  for  the  return  of 
things  stolen  with  **no  questions  asked"  ?  188, 
184. 

•  18.  What  is  common  barretry;  how  is  it  pu- 
nished ;  and  what  is  enacted  by  statute  12  Geo. 

1.  0.  29  in  case  an  attorney  shall  have  been  oon- 
Tioted  of  this  offence  f  184. 

14.  What  is  the  punishment  for  suing  in  a 
false  name  in  the  s%q>erior  courts,  and  what  in 
the  inferior,  by  statute  8  Eliz.  c.  2?  184. 

15.  What  is  the  offence  of  mai$Uenanee;  when 
is  it  not  an  offence ;  and  what  is  the  punishment 
for  it  when  it  is  by  common  law,  and  by  statute 
82  Hen.  VIII.  o.  9?  184,186. 

16.  What  is  champerty  (campi  partitio);  and 
what  has  the  Une^s  abhorrence  of  it  led  it  to  say 
of  a  chose  in  action  by  common  law,  and  of  a  pre- 
tended right  or  title  to  land,  by  statute  82  Hen. 
VIU.  0.  9?  186,  186. 


17.  What  is  enacted  by  statute  28  EHi  o.  A 
as  to  compounding  informations  upon  penal  sttt* 
tutesf  186. 

18.  In  what  two  ways  may  conspirators  to 
indict  an  innocent  mBn  ot  felony  be  punished? 
186,  187. 

19.  How  are  threats  of  accusation  in  order  to 
extort  money  punishable  by  statute  80  Geo.  IL 
c.  24  ?  187. 

20.  How  is  perfury  defined  by  Sir  Edward 
Coke;  what  is  stAommtUm  ot perjury ;  how  are 
they  now  punished  at  common  law,  with  an  added 
power  in  the  court  to  inflict  what  penalties,  by 
statute  2  Geo.  II.  c.  26 ;  and  how  may  they  be 
punished  by  statute  6  Elii.  c.  9?  187,  188. 

21.  When  is  bribery  an  offence  against  pubUs 
jusHu;  in  whom  and  how  is  it  punished;  and 
what  is  enacted  on  this  subject  by  a  statute 
11  Hen.  IV.  ?  189,  140. 

22.  What  is  embracery;  and  in  whom  and  how 
is  it  punished  ?  140. 

28.  How  was  ih^ false  verdict  of  furors  ancientiy 
considered,  and  how  punished  ?  140. 

24.  In  what  public  officers  is  negligence  an 
offence  hgamstptUflicfustiee  ;  and  how  is  it  punish- 
able? 140. 

26.  How  is  the  oppression  and  tyrannical  par- 
tiality of  magistrates  prosecuted  and  punished  ? 
141. 

26.  When  is  extortion  an  abuse  of  public 
justice  ;  and  what  is  the  punishment  for  it  ?  141. 

CHAP.  XI.~0/  Offences  against  the  Public  PeoM. 

1.  Or  what  two  species  are  offences  against  the 
public  peace;  and  of  what  two  degrees  are  both 
these  kinds?  142. 

2.  What  are  the  thirteen  kinds  of  fffeneos 
against  the  public  peace  f  142-1 60. 

8.  What  does  the  statute  1  Geo.  I.  c.  6  enact 
as  to  the  riotous  assembling  of  twelve  persons 
or  more,  and  not  dispersing  upon  proclamation  ? 
148. 

4.  What  does  the  statute  9  Geo.  I.  c.  22  enaot 
as  to  appearing  armed,  or  hunting  in  disguise? 
148,  144. 

6.  What  does  the  same  statute,  amended  by 
statute  27  Qeo.  II.  c.  16,  enaot  as  to  sending  any 
vlemanding  or  threatening  letter  ?  144. 

6.  What,  by  several  late  statutes,  are  the  pe- 
nalties for  destroying  or  damaging  any  lock^ 
sluice,  QT  flood-gate,  or  any  turnpike-gate,  or  its 
appurtenances,  or  for  rescuing  such  destroyers 
or  damagers  ?  144,  146. 

7.  What  are  affrays  (affraier) ;  wherein  do  they 
differ  from  assaults;  Vy  whom,  and  how,  may 
they  be  suppressed ;  and  what  is  their  punish* 
ment?  146. 

8.  What  is  enacted  by  statute  6  &  6  Edw.  VL 
c.  4  as  to  t^rays  in  a  church  or  churchyard  f  146. 

9.  What  are  riots,  routs,  and  unlawful  assem* 
blies  ; '  and  of  how  many  persons  must  they  be 
constituted ;  how  are  they  punished  by  common 
law ;  and  what  is  enacted  for  their  suppressioa 
by  statute  18  Hen.  IV.  c.  7?  146,  147. 

10.  What  is  tumultuous  petitioning;  and  what 
is  enacted  for  its  prevention  by  statute  18  Gar. 
II.  St.  1,0.  6?  147,  148. 

1 1 .  What  is  forcible  entry  or  detainer  ;  and  how, 
by  several  statutes,  may  it  be  suppressed  and 
punished?  148,  149. 
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12.  What  ib  thft  ofmei^  of  going  unusually 
armed ;  and  bow  is  it  prohibited  by  the  statute 
of  Northampton,  2  Edw.  III.  o.  8?  149. 

18.  When  is  the  nfenG%  of  spreading  false  news 
punishable,  and  how  T  140. 

14.  How  is  the  offence  of  preUndid  prophiey 
punished  by  statute  6  BUz.  e.  157  149. 

16.  In  whom  are  challenges  to  fight  punish- 
able, and  how ;  and  what,  by  statute  9  Anne, 
0.  14,  if  the  challenge,  or  any  atsauU  or  affray^ 
arise  on  account  of  any  money  won  at  gaming? 
160. 

16.  What  are  Ubd*  which  tend  to  the  breach 
of  the  peace ;  what  is  a  publication  of  them, 
in  the  eye  of  the  law;  what  if  they  be  true, 
and  what  if  they  be  false;  what  is  the  difference 
between  a  libd  in  a  einiJL  aetion,  and  a  Uhel  in  a 
mwtinal  protecutUm  ;  and  what  is  the  punishment 
of  erimmal  HbeUf  160,  161. 

17.  Though  it  hath  been  long  held  that  the 
tmUi'  of  a  lS>el  is  no  justification  in  a  erimmai 
froMatHofif  yet  what  general  rule  has  the  court  of 
kmg*9  bench  laid  down  as  to  granting  an  trf/brsia- 
thntottkUbelf  161. 

CHAP.  XII.— 0/  Offeneet  offomst  PubUe  Trade, 

1.  Or  what  two  degrees  are  offeneee  against 
pmbUc  trade  f  154. 

2.  What  are  the  thirteen  kinds  of  these  of" 
feneet^  164,  166-100. 

8.  What  is  owting  ;  and  what  are  its  penalties, 
by  several  statutes  7  164. 

4.  What  is  tmuggling  ;  and  how  is  it  punished 
by  statute  19  Geo.  XL  o.  84?  164,  166. 

6.  What  are  the  seyeral  species  of  Jraudulent 
bankruptcy  taken  notice  of  by  the  etatute  law; 
•ad  how  are  they  punished  ?  166. 

6.  What,  by  statute  21  Jac.  I.  e.  19,  if  the 
btmkrtqft  cannot  make  it  appear  that  he  is  dis- 
abled from  paying  his  debit  by  some  casual  loss ; 
and  what,  by  statute  82  Geo.  II.  c  28,  and  88 
Oeo.  III.  c.  5,  if  a  prisoner  charged  in  execution 
for  deU  (to  what  amount?)  neglect  or  refuse  on 
demand  to  deliTer  up  his  ^eete  f  166. 

7.  What  is  the  penalty  for  usury  ;  what  if  any 
•oriTener  or  broker  take  more  than  five  shillings 
per  eenL  proeuraiion^money,  or  more  than  twelye* 
pence  for  making  a  bond;  and  what  is  enaoted 
on  this  subject  by  statute  17  Geo.  III.  o.  26? 
166,  167. 

8.  What  offeneet  may  be  referred  to  the  head 
of  eheating ;  what  is  the  general  punishment  for 
all  frauds  of  this  kind  if  indicted  at  common  law  ; 
and  what  frauds  are  punished  by  the  statutes 
88  Hen.  VIII.  a  1  and  80  Geo.  II.  o.  24  ?  167, 
168. 

9.  How  are  the  three  offeneet  of  forettaUmg^ 
re^aiinffj  and  enyrotsmff  described  by  statute 
6  &  6  Edw.  VI.  0.  14;  and  what  is  the  general 
penalty  for  these  offences  by  eomaum  1cm  f  168, 
169. 

10.  What  are  moncpoliet;  and  how  are  they 
fonished?  169. 

11.  How  are  combinations  among  Tictoallers 
01  artificers  to  raise  the  prices  of  commodities 
punished  by  statute  2  &  8  Edw.  YL  o.  16  ?  169, 
160. 

12.  How  is  the  offmee  of  exercising  a  trade 
^thout  haying  serred  an  apprenticeship  pu- 
nished by  statute  6  Elis.  o.  4  ?  160. 


18.  What  is  enaoted  by  seyeral  staiotes  pt 
Geo.  IL  and  Geo.  IIL  to  prevent  the  seduction 
of  our  artists  abroad,  and  the  destruction  of  our 
home  manufactures  ?  160. 

CHAP.   Xin.~Qr   Offeneet  agamet  the  JhMk 
Health  and  the  I\Me  PoUee  or  Economy . 


1.  What  are  the  two  offeneet  against  the 
health  of  the  nation?  161,  162. 

2.  What  is  enacted  by  statute  1  Jao.  L  e.  81 
as  to  any  person  infected  with  the  plague^  or 
dwelling  in  any  infected  house ;  and  what  is  ihm 
present  law  as  to  quarantine  f  161,  162. 

8.  What  is  enacted  by  statutes  61  Hen.  m. 
St  6  and  12  Car.  II.  o.  26,  }  11  to  prevent  the 
selling  of  unwholesome  provisions  and  wine  ?  162. 

4.  What  is  meant  by  the  public  peace  and  seo- 
nomyf  162. 

6.  What  are  the  nine  offeneet  against  the  jmMw 
peace  and  economy  t  162-166,  169^171,  174. 

6.  What  is  enaoted  by  the  sUtute  26  Geo.  IL 
0.  88  for  the  prevention  of  the  offence  of  dat^ 
destine  marriaget  f  162,  168. 

7.  What  is  Inyamy,  or  more  pro^^lj polygamy; 
what  is  its  effect  upon  the  teeond  marriagr;  and 
how  is  it  punish^  by  statute  1  Jac.  I.  a  11, 
with  an  exception  to  what  five  cases  ?  168»  164. 

8.  How  are  wandering  toldiert  and  mariitert,  or 
persons  pretending  so  to  be,  punished  by  sutnU 
89  Elis.  c.  17?  164,  166. 

9.  How  are  persons  calling  themselves  ^yp" 
tiantf  otgypeiety  now  punished,  by  statute  28  G«o 
III.  0.  61  ?  167. 

10.  What  are  common  nuitaneet;  and  of  what 
seven  sorts?  167,  168. 

11.  Who  may  be  inditttd,  and  what  shall  be 
equivalent  to  such  indietmeni,  for  annoyances  in 
highwaytj  bridget,  and  public  rwert^  whether  by 
positive  obstructions  or  want  of  reparation ;  and 
what  is  Apurpretture  f  167. 

12.  What  if  mnkeepert  refuse  to  entertain  a 
traoelUr  without  a  very  sufficient  cause  ?  167. 

18.  How  may  eavet-droppert  be  punished  ?  168. 

14.  How  may  a  common  toold  (oommtmit 
triz)t  168. 

16.  Into  what  three  dases  are  idle  pi 
divided,  and  how  is  each  dass  punished  by 
tute  17  Geo.  II.  c.  6 ;  and  to  what  are 
harbouring  vagrantt  liable  ?  169,  170. 

16.  What  one  sumptuary  law  against  luxury 
is  still  unrepealed  ?  170. 

17.  What  is  enaoted  by  statute  16  Car.  IL  ou 
7  if  any  person  by  playing  or  betting  shall  lose 
more  than  lOOJ.  at  one  time ;  what  does  the  st^ 
tute  9  Anne,  o.  14  enact  as  to  all  securities  given 
for  money  won  at  play,  if  any  person  at  one  sii> 
ting  lose  10/.  at  play,  and  if  any  person  by  cheai> 
ing  at  play  win  the  same  sum ;  what  does  the 
statute  18  Geo.  II.  o.  19  enact  to  prevent  the 
multiplicity  of  horte-races;  and  what,  by  statnte 
18  Geo.  II.  0.  84,  if  any  person  win  or  lose  at 
play,  or  by  betting,  10/.  at  one  time,  or  202. 
within  twenty-four  hours?  172,  178. 

18.  Who  are  guilty  of  the  offence  of  destroy* 
ing  the  game  upon  the  old  principles  of  th^fumh 
law,  and  who  by  the  game4aws;  and  what  are 
the  four  qualifications  for  killing  game,  as  thsf 
are  usually  called,  or,  more  properly,  the  ex- 
emptions from  the  penalties  infiiotel  1^  tha 
ttatuUlawf  174.  175. 
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19.  Whai  are  the  pwushmentt  for  unqwi^^fitd 
firsotu  tranAgreseing  iht  ffam$-la«sukyrhBi  ways ; 
and  how  may  thoee  paniahmenta  be  inflicted? 
176. 

20.  What  is  enacted  for  the  preserrataon  of 
g<mu  by  statute  28  G<h>.  II.  c  2  !  176. 

CHAP.  XIV.— 0/  ffomieide, 

1.  Or  what  three  principal  kinds  are  those 
arimst  and  miidemeanours  which  in  a  more  pecu- 
liar manner  affect  and  ligure  indiyiduals  or 
prweue  tub/eeti  f  177. 

2.  Of  erimet  iigurious  to  the  perMm  of  privaU 
mfy'eett,  what  is  the  most  principal  and  important  ? 
177. 

8.  Of  what  three  kinds,  and  of  what  three  de- 
grees of  guilt,  is  homicide  f  177,  178. 
4.  In  what  three  cases  is  honUdde  futtiyiabUf 

178,  179. 

6.  What  offence  is  it  wantonly  to  kill  the  great- 
tsi  of  malefactors  ?  178. 

C.  What  if  judgment  of  dee^h  be  giyen  by  a 
j^uiffe  not  authorised  by  lawful  commission,  and 
emeuiion  be  done  accordingly  ?  178. 

7.  What  if  eyen  the  judge  'oiecute  his  own 
Judgment ;  and  what  if  an  offiter  behead  one  who 
is  adjudged  to  be  hanged,  or  vice  versa?  179. 

8.  Of  what  six  kinds  are  juetifiable  homieidee, 
committed  for  the  adyancement  of  pubkejuetiu  f 

179,  180. 

9.  But,  in  all  these  first  flye  eases,  what  appa- 
fent  necessity  must  there  be  on  the  officer' e  side  ? 
180. 

10.  When  is  it  lawful  to  kill  any  person  who 
attempta  a  bvrglary;  and  what  is  the  uniform 
principle  that  runs  through  all  lawe  as  to  repel- 
ling crimee  by  konuddet  180,  181. 

11.  What  IS  Mr.  Locke's  doctrine  on  this  sub- 
ject, and  how  is  it  reoeiyed  by  the  commentator  t 
181,  182. 

12.  Wherein  does  excue<tble  differ  from  /ait- 
ttfiahle  homidde;  and  of  what  two  sorts  is  the 
former?  182. 

18.  In  what  cases  does  homicide  jfcr  tf|/brte- 
wium^  or  mieadvemturt^  happen  ?  182. 

14.  In  what  cases,  howeyer,  is  the  slayer 
guilty  of  jaanelaughter  and  not  mieeuhenture  only ; 
But  when  are  deaths  in  tiUe  or  toumamentet  biz- 
mg,  or  aword'plaging  only  misadventure  f  16S. 

16.  What  is  homicide  in  self-defence,  or  se  dc' 
fmdendo  ;  what  is  ehance-medley,  or  ehaud-medUy  ; 
and  what  must  appear  to  excuse  homicide  by  the 
flea  of  self-d^encef  188,  184. 

16.  What  seems  to  be  the  true  criterion  to  dis- 
tinguish homicide  upon  ehanee-medUg,  in  self-de- 
fence, from  manslaughter  in  the  legal  sense  of  the 
word?  184,  186. 

17.  What  dvU  and  natural  relations  are  com- 
prehended under  the  excuse  of  se  dtfendendo^ 
and  why?  186. 

18.  Is  there  not  one  species  of  homicide  u 
defeaidendo  where  the  party  slain  is  equally  in- 
nocent with  him  who  occaaions  his  death ;  and 
np^n  what  principle  is  this  kommde  excusable  ? 
186. 

19.  In  what  circumstances  do  the  two  species 
of  Aomtcw/e  by  meaadvenlure  and  self-defence  agree ; 
and  what  does  the  law's  high  yalue  for  the  life 
if  a  man  always  intend?  186,  187. 

20.  What  is  the  penalty  foi  homicide  f  188. 


/  21.  What  is  felonious  homidde,  sni  of  whift 
two  kinds  ?  188. 

22.  What  is  self-murder,  or felo  de  se;  does  it 
admit  of  a^^eeseoriee ;  wheUt  and  in  whom,  may 
it  happen,  and  when  in  a  real  hmadcf  189,  190l 

28.  How  is  edf-mutder  punished  ?  190. 

24.  What  if  a  kuahand  and  wife  be  possessed 
Jointly  of  a  term  of  years  in  laind,  and  the  Am*- 
hand  drown  himself;  and  why  ?  190. 

26.  How  do  the  two  degrees  of  guilt  in  killing 
another  diyide  the  offence;  and  what  is  the  dif- 
ference between  either  diyision  of  it  ?  190. 

26.  How  is  manslaughter  therefore  defined; 
and  of  what  two  branches  is  it?  191. 

27.  When  is  it  voluntary  manslaughter;  and 
what  circumstance  makes  it  amount  to  nuarder  9 
191. 

28.  In  what,  therefore,  does  voluniary  kmm* 
slaughter  differ  from  excusable  homidde,  se  drfei^ 
dendot  192. 

29.  In  what  does  neoohmtary  manslaughter 
differ  from  homidde  excusable  by  misadeeaUiuref 
192. 

80.  But  what  circumstanoes  will  make  fliifM>Ziffi- 
tary  manelaughter  amount  to  mturderf  192,  198. 

81.  What  is  the  punishment  of  manslaughter  f 
198. 

82.  But  is  there  not  one  species  of  mamslaug^ 
ter  which  is  punished  as  murder  by  statute  1  Jao. 
I.  c.  8 ;  and  how  is  this  statute  construed?  198, 
194. 

88.  How  is  murder  defined,  or  rather  described, 
by  Sir  Edward  Coke  ?  196. 

84.  What  if  a  person  be  indicted  for  one  spe- 
cies of  killing,  or  for  killing  with  one  weapon, 
and  it  proyes  to  haye  been  another?  196. 

86.  May  ^  man  be  guilty  of  murder  although 
no  stroke  be  struck  by  himself,  or  no  killing 
primarily  intended  ?  196. 

86.  Within  what  time  after  the  stroke  received 
must  the  party  die  in  order  to  make  ihe  killing 
murder  f  197. 

87.  When  is  it  murder  to  kiU  a  child  in  its 
mother's  womb ;  and  what  is  enacted  by  the  sta- 
tute 21  Jac.  I.  c.  27  as  to  a  mother's  concealing 
the  death  of  her  bastard  child:  but  what  is  now 
required  upon  trieds  for  this  offence  f  198. 

88.  What  constitutes  maUco  pr^penee, 
prsscogitata ;   and  when  is  mJUu  express,  and 
when  implied,  in  lawt  198-201. 

89.  Who  are  guilty  of  mmdcr  in  deiiberaU 
duelling  f  199. 

40.  If  two  or  more  come  together  to  do  an 
unlawful  act  against  the  king's  peace,  and  one  ol 
them  kill  a  man,  in  whom  is  it  murder  f  200. 

41.  What  if  one  intend  to  do  another  felony^ 
and  undesignedly  kill  a  third  man  ?  201. 

42.  Unless  in  what  eases  may  it  be  taken  for 
a  general  rule  that  all  homiide  is  malieieuef 
201. 

48.  What  is  the  punishment  of  murder;  and 
what  is  enacted  on  that  sulgeot  by  statute  26 
Geo.  II.  c.  87  ?  201,  202. 

44.  What  in  petit  treaeon  (parvaproditio)',  and 
by  what  three  ways  may  it  happen,  according  to 
statute  26  £dw.  III.  c.  2?  208. 

46.  Of  what  crime  is  a  servant  guilty  who  kiUt 
his  master  whom  he  has  left  npon  a  grudge  oon- 
ceiyed  against  him  during  serrice;  and  whom 
is  it  petit  treaeon  in  a  clergyman  to  kill  ?  208. 

46.  May  a  person  indicted  at  petit  treaetm  bt 
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found  guilty  of  mantloHghter  or  murder;  .and 
how  many  witne&ses  are  neoessary  in  case  of 
petit  treaeont  204. 

47.  What  is  the  punishment  for  petit  treason^ 
and  what  in  a  woman,  by  statute  80  Qeo.  III. 
0.  48  ?  204. 

48.  What  is  the  punishment  for  the  aiders, 
abettors,  and  counsellors  of  peUt  treason  t  204. 

CHAP.  XY.— (y  OffenM»  againei  the  Pereont  of 

IndividuaU, 

1.  Ov  what  two  degrees  of  guilt  are  other 
offeneet  against  the  persons  of  indiyiduals  ?  206. 

2.  What  are  the  toar/elonieef  206,  208,  210, 
216. 

8.  What  amounts  to  mayhem,  mayhemium;  and 
how  is  it  punished  by  statutes  6  Hen.  IV.  c.  6, 
87  Hen.  VIII.  o.  6,  and  22  &  28  Car.  IL  o.  1,  called 
the  Coventry  act  ?  205-207. 

4.  What  is  enacted  by  statute  9  Qeo.  I.  c.  22 
as  to  the  offence  of  maliciously  shooting  at  any 
person?  207. 

6.  What  is  enacted  by  statutes  8  Hen.  VII. 
0.  2  and  89  Elix.  c.  9  as  to  the  offence  of  forcible 
abduction  and  marnaye  of  a  female,  or,  as  it  is 
Tulgarly  called,  eteaJing  an  heireae  t  208. 

6.  What  four  things  haje  been  determined  in 
ih^  construction  of  the  first  of  these  statutes; 
what  has  been  determined  as  to  the  will  of  the 
woman ;  and  what  general  rule  of  law  may  be 
violated  in  punishing  this  offencef  208,  209. 

7.  What  is  enacted  by  the  statutes  4  &  6  Ph. 
and  M.  c.  8  and  26  Geo.  II.  c.  88  as  to  an  in- 
ferior degree  of  the  same  kind  of  offencef  209, 
210. 

8.  What  is  the  crime  of  r<^«;  and  what  is 
enacted  as  to  its  punishment  by  statute  18  Elis. 
c.  7t  210,  212. 

9.  Who  is  presumed  by  the  law  incapable  to 
commit  a  rap«^  212. 

10.  Can  a  rape  be  committed  upon  a  concubine 
or  harlot  f  212,  218. 

11.  What  has  been  determined  as  to  the  com- 
petency and  credibility  of  witneeeee  upon  an  m- 
dictment  of  rape  ;  and  what  has  been  now  settled 
as  to  hearsay  eyidenoe  of  the  declarations  of  a 
thUd  who  hath  not  capacity  to  be  sworn  ?  218, 
214. 

12.  What  is  the  punishment  for  the  crime 
ayauut  nature  f  216^  216. 

18.  What  are  the  fire  inferior  offencee  or  miade" 
meanoure  against  ihepertontd  eecurity  of  the  eub- 
feetf  216. 

14,  What  are  the  public  penalties  for  aeeauU, 
b4Utery,  and  woundiny ;  what  other  ignominious 
corporal  penalties  are  inflicted  in  the  case  of  ot- 
eauUe  with  intent  to  murder,  or  to  commit  either 
of  the  crimce  last  spoken  of;  and,  when  both 
parties  are  consenting  to  the  last  crime,  what  is 
It  usual  to  charge  7  216,  217. 

16.  What  is  enacted  by  the  statute  called  ar^ 
tieuU  deri,  9  Edw.  II.  c.  8,  as  to  the  offence  of 
beaOny  a  clerk  in  orderef  217,  218. 

16.  As  to  the  public  offence  of  falee  impmofi- 
ment,  how  is  the  sending  of  any  eu^'ect  of  this 
realm  a  prisoner  beyond  the  seas  punished; 
what  does  the  statute  48  Elix.  o.  18  declare  as 
to  this  kind  of  offence  in  the  four  northern 
counties ;  and  how  are  inferior  degrees  of  falee 
m^frieonment  punishable  by  indictment  f  218. 
700 


17.  What  is  kidntgfpiny;  hew  is  it  punished  ai 
common  law  ;  and  what  does  a  clause  of  the  sta- 
tute 11  k  12  W.  III.  c  7  enact  to  preyent  the 
leaving  of  Iddnapped  persons  abroad!  219. 

CHAP.  XYI.— 0/  Offencee  ayamet  thi  SabitaAmM 

ofJndioiduale, 

* 

1.  What  are  the  only  two  offencee  that  mor 
immediately  affect  the  habitations  of  indlTidualay 
or  private  mtyectef  220. 

2.  What  is  arson  (ab  ardendo)  f  220. 

8.  What  is  such  a  house  as  may  be  the  subject 
of  arson  f  221. 

4.  When  is  wllfUlly  setting  fire  to  one's  own 
house  ar«on;  andwhenahighmiMtflnMonotirf  221. 

6.  What  if  a  landlord  or  reversioner  set  fire  to 
his  own  house  of  which  another  is  in  possession 
under  lease  t  221. 

6.  What  amounts  to  the  bttminy  which  con- 
stitutes areon ;  and  what  is  enacted  by  the  sta- 
tute 6  Anne,  c.  81  if  any  servant  negligently  sei 
fire  to  a  house  or  outhouses  f  222. 

7.  How  is  arson  punished  in  whom  ?  222,  228. 

8.  What  is  burglary,  buryi  latrodnium;  what 
may  a  man  do  to  protect  his  house  which  he  is 
not  permitted  to  do  in  any  other  case ;  and  how 
is  a  burylar  defined  by  Sir  Edward  Coket  228, 
224. 

9.  At  what  time  must  the  burglary,  he  com- 
mitted ;  and  what  is  held  aa  to  the  Uyhl  by  which 
it  is  committed  T  224. 

10.  What  is  Sir  Edward  Coke's  definition  of 
the  place  in  which  a  burglary  must  be  oom!* 
mited;  and  why  does  it  not  seem  extensiTe 
enough ;  and  when  may  a  burylary  be  committed 
in  a  bam,  stable,  or  warehouse  f  224,  226. 

1 1.  When  is  a  lodyiny  the  maneion-house  of  the 
lodger;  and  can  burylary  be  committed  in  the 
ehc^,  parcel  of  another  man's  house,  which  I  hire 
to  work  or  trade  but  not  to  lie  in,  or  in  a  tent  or 
booth  erected  in  a  market  or  fair,  in  which  I  do 
lodge  !  226,  226. 

12.  As  to  the  manner  of  committing  burylary, 
what  must  there  be  to  complete  the  offence;  and 
what  if  a  hole  be  broken  one  night,  and  the 
same  breakers  enter  the  next  night  through  the 
samet  226. 

18.  In  what  cases  may  burylary  be  oommitted 
without  breakmy.  Or  loosiny  of  fastenmgsf  226| 
227. 

14.  What  is  sufficient  to  constitute  the  entry 
which  is  burglarious  ;  and  what  is  declared  as  to 
the  precedence  of  the  entry  and  the  burylary  bj 
statute  12  Anne,  c.  7?  227. 

16.  What  is  the  law  as  to  the  intmt  of  buh- 
ylaryf  227,  228. 

16.  How  is  burylary  punished  in  whom  t  228. 

CHAP.  XVn.— 0/  Offences  against  JPrwaU  Pro- 

perty. 

1.  What  are  the  three  offences  against  jMwa<i 
sutffects  which  more  immediately  affect  their /ir»- 
perty,  two  of  which  are  attended  with  a  bread 
of  the  peace  t  229. 

2.  Into  what  two  sorts  is  larceny,  by  oott- 
traction  for  laticony,  latrodnium,  distinguished 
by  the  lav?  f  229. 

8.  When  is  single  larceny  oaUed  grand,  and 
wh9Xk  petit,  larceny  f  229. 
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4.  What  is  sifi^  taremy  9  229 

6.  In  what  casea  may  a  carrier  of  goodt  com- 
mit  the  offence  of  larceny  upon  those  goods? 
280 

6.  What  is  enacted  by  statutes  88  Hen.  YI.  c. 
1  an  i  21  Hen.  YI.  c.  7  in  oases  of  urvanU  em- 
beiiling  their  ma9ter'»  goodt  f  280,  281. 

7.  What  is  the  offence  of  embezzling  goods  of 
which  the  offender  had  not  the  possession,  but 
only  the  care  or  use  ?  281. 

8.  Under  what  circumstances  may  a  man  be 
guilty  of  felony  in  taking  his  own  goods  f  281. 

9.  What  IB  a  suflelent  oepariatMn  of  goodt  to 
constitute  a  larceny  f  281. 

10.  Who  are  indemnified  by  the  requisite  to  a 
larceny  that  it  must  be  ftUmUmt^  that  is,  done 
nmkmo furand\9  282. 

11.  Why  can  no  larceny  be  committed,  by  the 
rules  of  common  law,  of  things  that  adhere  to  the 
freehold;  and  why  is  the  soTeranoe  of  them 
merely  tretpatt  by  common  law;  but  in  what 
oases  may  the  taking  them  away  amount  to 
larceny  f  282,  288. 

12.  And  now,  by  statute  4  Oeo.  II.  o.  82,  how 
are  what  offeneet  of  this  nature  punished ;  and 
what  is  enacted  by  three  statutes  of  Geo.  III.  as 
to  the  offence  of  stealing  any  trees,  roots,  shrubs, 
or  plants?  288,  284w 

18.  What  instance  of  stealing  out  of  minet  is 
punished  by  statute  25  Geo.  IL  c.  10 ;  and  how  ? 
284. 

14.  Why  is  it  no  felony  to  steal  writings  re- 
lating to  a  real  etUUe  ?  284. 

15.  Upon  what  footing  are  bondt,  billtt  and 
notet  put  by  the  statute  2  Geo.  II.  e.  25 ;  and 
what  is  enacted  as  to  embexxlements  at  the  Bank 
of  England,  South  Sea  Company,  and  post-office, 
by  sUtutes  15  Geo.  II.  c.  18,  24  Geo.  II.  o.  11, 
and  7  Geo.  IIL  c.  50?  284,  285. 

16.  When  may  larceny  be  committed  of  animalt 
ferm  naturtt;  and  what  is  enacted  on  this  sub- 
ject by  statutes  9  Geo.  I.  c.  22,  16  Geo.  III.  c. 
80,  and  5  Geo.  III.  o.  14?  285,  286. 

17.  Of  what  animalt  donUtim  naturtt  can  larceny 
be  committed ;  and  what  is  enacted  by  statute 
10  Geo.  III.  c.  18  as  to  dog-ttealingf  286. 

18.  Can  larceny  be  committed  if  the  owner  be 
unknown?  286. 

19.  When  only  is  stealing  a  corpte  felony  f 
286,  287. 

20.  How  is  twqfle  larceny^  whether  grand  or 
petit,  punished  j  and  how  is  the  punishment  for 
the  latter  offence  mitigated  ?  288,  289. 

21.  But  in  what  cases  of  timple  larceny  is  the 
benefit  of  clergy  taken  away  by  statute ;  and  why  ? 
289,  240. 

22.  What  is  mtzed^  or  conyMmndf  larceny  f  240. 
28.  What  is  larceny  from  the  houte;  in  what 

four  domestic  aggravations  of  larceny  aboTe  the 
ralue  of  twelvepenoe  is  the  benefit  of  clergy 
denied,  and  to  whom  ;•  in  what  two  larceniet  to  the 
Talue  of  five  shillings,  and  in  what  one  to  the 
Tslue  of  forty  shilUngs?  241,  242. 

24.  Of  what  two  sorts  is  larceny  from  the 
pertonf  242. 

26.  How  is  the  offence  of  privately  stealing 
from  a  m^u'B perton  punished?  242. 

26.  What  three  requisites  are  there  to  the 
offence  of  open  and  violent  larceny  from  the 
perton^  or  robbery;  and  how,  and  in  whom,  is  it 
Mw  in  all  oases  punished  ?  248,  244. 


27.  What  is  the  malidout  mitchief  which  the 
law  considers  as  a  public  crime  f  244. 

28.  What  is  enacted  by  statute  22  Hen.  YIIL 
0.  11  as  to  destroying  the  powdike  in  the  fens 
of  Norfolk  and  Ely ;  what  offence  is  it  to  destroy 
the  sea-banks,  river-banks,  public  navigations, 
and  bridges  erected  by  virtue  of  many  actt  of 
parliament ;  what  does  the  statute  48  Elis.  c.  18 
enact  for  preventing  rapine  on  the  northern 
borders,  and  what  is  blackmail;  what  is  enacted 
by  the  statutes  22  &  28  Car.  U.  c.  7  as  to  burn- 
ing or  destroying  com,  hay,  &c.,  or  killing  cat- 
tle;  4  &  5  W.  and  M.  c.  28  as  to  burning  on  any 
waste  between  Candlemas  and  midsummer;  1 
Anne,  St.  2,  c.  9  and  4  Geo.  I.  c.  12  as  to  de- 
stroying ships  to  the  prejudice  of  the  owners 
and  insurers ;  12  Anne,  st.  2,  o.  18  as  to  damaging 
ships  in  distress ;  1  Geo.  I.  e.  46  as  to  setting  on 
fire  underwood ;  6  Geo.  I.  e.  28  as  to  defacing 
the  garments  of  persons  passing  in  the  streets ; 
by  the  WaUham  blat.h-actf  extended  to  what  by 
9  Geo.  III.  c.  29 ;  by  6  Geo.  II.  c.  87  and  10 
Geo.  II.  c.  82  as  to  the  cutting  down  banks, 
cutting  hop-binds,  or  firing  coal-mines ;  11  Geo. 

II.  c.  22  as  to  deterring  buyers  of  com,  seizing 
corn-carriages  or  horses,  or  spoiling  com;  2§ 
Geo.  II.  c.  19  as  to  firing  fbne  in  any  forest  or 
chase;  6  Geo.  IIL  o.  86  &  48  and  18  Geo.  III. 
0.  88  as  to  destroying  trees  or  plants ;  9  Geo. 

III.  c.  29  as  to  the  destroying  mine-engines  or 
enclosjire-fences ;  and  18  Geo.  III.  o.  diB  as  to 
destroying  the  Plate-Glass  Company's  property  ? 
245-257. 

29.  What  ia  forgery,  or  the  crimen  falei  f  247. 

80.  What  forgeriet  have  been  capitally  pu* 
nished  by  a  multitude  of  statutes  since  the 
Revolution,  when  paper  credit  was  first  esta- 
blished  ?  248,  249. 

81.  What  do  several  statutes  of  Geo.  III. 
enact  as  to  forgeriet  of  standard  plate-marks, 
frauds  on  the  ttamp-dutiet,  counterfeiting  the 
Plate-Glass  Company's  seal,  and  forging  the 
superscription  of  a  letter  in  order  to  avoid  the 
payment  of  the  postage  ?  249. 

82.  What  is  enacted  by  statute  2  Geo.  11.  o. 
25  as  to  the  forgery  of  deeds,  wills,  notes,  &o. ; 
and  by  statutes  7  GeOb  II.  c.  22  uid  18  Geo.  III. 
c.  18  as  to  acceptances  of  bills  of  exchange,  or 
the  number  or  principal  sum  of  any  accountable 
receipt  for  any  security  for  money,  or  any  order 
for  the  payment  of  money  for  Uie  delivery  of 
goods?  249,  250. 

CHAP.  XYIII.— or  the  Meant  of  preemting  Of- 
fences, 

1.  How  may  mmes  and  miiidemeanauirt  be  pre- 
vented? 251. 

2.  In  what  does  this  security  consist?  252, 
258. 

8.  Who  may  demand  it ;  to  whom  may  it  be 
granted ;  what  is  a  writ  called  a  tuppUeavU;  and 
how  ought  feme-eovertt  and  infante  to  find  se- 
curity? 258,  254. 

4.  In  what  fovr  ways  may  a  reeognieanee  be 
discharged?  254. 

5.  Ftw  what  causes  is  a  reeognizanee  for  the 
peace  grantable;   what   is  called  twearing  thf 
peace  against  another;  and  what  if  the  party 
do  not  find  such  turetiet  as  the  futtiee  shall  r^ 
quire  ?  264,  266. 
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A.  How  maj  niol:  nccgnkatue  be  forfeited; 
vhen  doee  a  trespsas  upon  the  lands  or  goods 
of  another,  and  when  do  mere  reproachful 
words,  forfeit  such  r^ognizanee  f  256,  266. 

7.  Whom  are  ike  jmtieet  empowered  by  the 
statute  84  £dw.  IIL  c.  1  to  bind  over  to  their 
food  abearance,  or  bekamour,  towards  the  kinff  and 
hu people;  who  are  holden  to  be  comprised  under 
the  general  words  of  this  expression ;  and  what 
if  ihe/iuUce  commit  a  man  for  want  of  wretutf 
266. 

8.  How  may  such  rteogniganeei  be  forfeited  f 
267. 

GHAP.  XIX.  —0/  CfourU  of  a  Crumnal  Jurio- 

dktion. 

1.  Iv  discussing  the  method  of  inflicting  pu- 
nishments, what  two  things  are  to  be  considered  ? 
258. 

2.  Of  what  two  natures  are  the  seyeral  eottrU 
tf  erimnal  juriedUtionf  268. 

8.  In  what  degree  are  these  erimmal  courts  in- 
dependent of  each  other ;  and  why  are  they  so ; 
and  which  are  the  tweWe  pubUe  ones«  ranking 
them  for  this  reason  according  to  their  dignity ! 
268,  269,  261,  266,  268,  269,  271,  278-276. 

4.  Who  are  tried  by  the  hiffk  court  of  parliament, 
how,  and  for  what  ojfenees;  and  what  is  enacted 
by  statute  12  &  18  W.  III.  c.  2  as  to  •my  plea  of 
pardon  under  the  great  sealf  269-261. 

6.  For  what  is  the  cotirt  of  the  Icrd  high  stew- 
ard of  Oreai  Britain  instituted ;  how,  and  to 
whom,  is  the  office  now  granted ;  what  is  the 
QtXy  pUa  9k  peer  mmy  plead  in  the  court  of  fang's 
bench;  what  is  the  form  of  proceeding  in  case 
of  a  trial  in  the  court  of  the  lord  high  steward; 
and  what  does  the  statute  7  W.  III.  o.  8  enact 
as  to  the  number  of  peers  who  shall  yote  on  the 
trial  f  261-268. 

6.  Where  is  the  trial  of  an  indicted  peer  pro- 
perly during  the  session  of  parliament ;  and  what 
different  authority  has  the  lord  high  steward  when 
he  sits  in  the  high  courts  of  parliament,  and  when 
he  sits  in  his  own  court  f  268. 

7.  Haye  bishops  a  right  to  sit  in  the  court  of 
the  lord  high  steward;  and  what  do  they,  in  point 
of  fact  ?  264,  266. 

8.  What  is  the  cognisance  of  the  crown  side 
of  the  court  of  kmg's  bench;  and  what  is  the 
effect  of  the  coming  of  thin  court  into  any  eotmtg  f 
266. 

9.  What  was  the  court  of  starchamber;  and 
whither  hath  reverted  idl  that  was  good  and 
salutary  of  its  juriBdiction  ?  266,  267. 

10.  When  was  the  court  of  chioalry  a  criminal 
court ;  and  what  used  to  be  its  jurisdiction  then  7 
268. 

11.  What  criminal  cognitanoe  has  the  court  of 
mdmiraUy ;  and  what  is  the  method  of  its  trials 
by  statute  28  Hen.  VIII.  c.  16  ?  268,  269. 

12.  Before  whom,  and  when,  are  the  courts  of 
Offer  and  terminer,  and  general  ^oo^iltftoery,  held? 
269. 

18.  By  yirtue  of  what  fire  seyeral  authorities 
lo  the  judges  sit  at  what  is  usually  called  the 
jsMfet,  two  of  which  are  of  a  dvil  nature  and 
feaye  been  before  explained  7  269. 

14.  Who  are  bound  to  attend  the  third,  which 
IS  uie  commiseion  of  the  peace  f  270. 

16.  To  whom  are  the  fourth  and  fifth  oommm* 
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mwnofM  of  oyer  and  terminer,  and  general  gm&b- 
deUeerg,  directed ;  who  are  of  the  fuorum^  aad 
what  are  they  empowered  to  do  ?  270. 

16.  When  are  special  commissions  of  oyer  and 
terminer  and  gaolrdelioery  issued  ?  271. 

17.  Can  a  man  act  9m  judge,  or  other  lawger^  in 
these  oommissions,  within  his  own  coun^f  wlierc 
he  was  bom  or  has  inhabited?  271. 

18.  When,  and  before  whom,  must  the  com% 
of  general  quarter  sessions  of  ihepeetee  be  held ; 
and  what  is  its  jurisdiction  and  mode  of  pro- 
ceeding; is  there  any  appeal  tnm  its  orders 
upon  motion;  and  who  has  the  custody  of  its 
records  or  rolls  f  271,  272. 

19.  What  other  quarter  sessions  are  kept  in 
most  corporation  towns ;  and  in  what  one  instanoe 
only  haye  they,  by  statute  8  &  9  W.  III.  c  M, 
the  same  authority  as  the  general  quarter  ses- 
sions of  the  county ;  and  for  what  purposes,  in 
both  corporation  towns  and  countiesy  is  a  ^tedal  or 
petty  session  held,  by  whom  ?  272,  278. 

20.  Whatisthe^Aar^Xouni,  or  rotation;  aad 
when  is  it  held?  278. 

21.  What  is  the  court-lett,  or  mev  of  framk- 
pledge;  when,  and  before  whom,  is  it  held; 
whence  is  its  origin ;  what  is  the  juriadiotioai  ol 
both  the  sheriff* s  toum  and  this  court ;  who  are 
obliged  to  attend  them;  what  has  ooeasioned 
them  to  grow  into  disrepute ;  and  where  hath 
their  business  greatly  deyolyed  ?  278,  274. 

22.  What  is  the  object  of  the  jurisdiction  of 
the  court  of  the  coroners  f  274. 

28.  To  what  is  the  court  of  the  derk  of  tks 
market  incident ;  what  is  the  object  of  its  juris- 
diction; whence  is  the  officer  called  the  derkt 
and  what  punishments  has  he  authority  to  in- 
flict? 276. 

24.  What  are  the  three  prieate  or  special  e&urte 
of  mfatmi/ jurisdiction?  276,  277. 

26.  For  what  purpose  was  the  court  of  the 
lord  steward,  treasurer,  or  oonytirotter  of  the  Un^s 
household  institute  by  statute  8  Hen.  VII.  o.  14 ; 
and  what  is  the  coarse  of  iiaproceedii^tf  276. 

26.  For  what  purpose  was  the  court  of  the 
lord  steward  of  the  king's  household,  or,  in  his 
absence,  of  the  ireaeurer,  comptroller,  and  etestard 
of  the  marshalsea,  erected  by  statute  88  Hen. 
VIII.  0.  12 ;  and  what  is  the  course  of  its  jnis- 
ceedingsf  276. 

27.  What  is  the  jurisdiction  of  the  erimmed 
courts  of  the  two  vnioereities,  or  their  ehaneelior^ 
courts;  what  is  the  jurisdiction  of  the  court  of 
the  lord  high  steward  of  the  unioersity  (ot  Ox- 
ford, by  charter  of  7  June,  2  Hen.  Iv.,  oon- 
firmed  by  statute  18  Ells.  o.  29) ;  by  whom  mosi 
he  be  nominated  and  approyed ;  and  what  is  the 
course  of  proceeding  when  any  wuUctwunt  is 
found  against  any  person  priyilcjged  by  the  tM»- 
vcrsityf  277,  278. 

GHAP.  XX.— Of  Summary  Contietions. 

1.  Into  what  two  kinds  are  th%  proceedings  te 
the  courts  of  criminal  jurisdicdon  diTisible  ?  280. 

2.  What  is  meant  by  a  summary  proceeding; 
and  what  are  the  three  branches  of  summary 
proceedings  f  28a<-288. 

8.  By  whom  are  all  trials  of  ofenees  tok^Jrauds 
contrary  to  the  laws  of  excise  and  other  branehe* 
of  the  revenue  determined  ?  281. 

4.  What  offences  are 'punished  in  a 
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naj  hjjuiticsa  of  the  peace;  and  to  what  three 
misehieyout  effects  does  the  system  gWe  rise? 
281,  282. 

6.  What  is  the  process  of  these  eiummtary  con- 
vktUme:  but  what  check  has  the  common  law 
thrown  upon  them  which  is  now  held  to  be  an 
absolute  requisite  to  them  ?  282,  288. 

6.  Of  what  two  sorts  are  the  eontempU  which 
are  immemorially  punished  in  the  emimmary  way 
of  oUaehmeni  by  the  wpervor  courU  of /ueiieef  288. 

7.  Of  what  seven  kinds  are  the  principal  in- 
■tanoes  of  either  sort?  284,  285. 

8.  Why  is  the  attaehmem  for  the  species  of 
ccntempl  arising  from  the  disobedience  to  any 
ruU  or  order  of  court  by  partiea  to  any  proceeding 
not  affected  by  a  general  act  of  pardon;  and 
how  may  obecUence,  by  statute  10  Geo.  IIL  e. 
50,  be  enforced  against  any  person  having  pri- 
vilege of  parliament  ?  285.  * 

9.  What  does  the  statute  of  Westminster  2, 
18  £dw.  L  0.  89,  ordain  as  to  reeistanoe  of  the 
proceee  of  the  king*9  eourUf  286. 

10.  What  if  the  contempt  be  committed  in  the 
faoe  of  the  court;  and  what  is  the  course  of 
proceeding  in  matters  that  arise  at  a  distance  ? 
286,  287. 

11.  What  if  the  partif  reAise  to  answer  the 
inierrcgatoriee  upon  oath  of  the  court  f  287. 

12.  What  if  th^  party  can  clear  himself  upon 
oath;  but  what  if  Ikeperyure  himself?  287. 

CHAP.  XXL— >Qf  Arreit». 

1.  Ukdbk  what  twelve  general  heads,  following 
each  other  progressively,  may  the  regular  and 
ordinary  proceedinge  in  the  courtt  of  crtmiiuii  ju- 
risdiction be  distributed  ?  289. 

2.  What  is  arreet;  who  are  liable  to  it  in 
criminal  cases ;  what  charges  will  Justify  it ;  and 
in  what  four  ways  may  it  be  made  ?  289. 

8.  By  whom  may  a  warrant  be  granted,  and  in 
what  cases  ordinarily ;  upon  what  only  should 
it  be  granted ;  what  is  requisite  to  its  legality ; 
what  is  a  epedaly  and  what  a  general^  warrant ; 
and  when,  by  statute  24  Geo.  II.  c  44,  is  the 
officer  who  executes  a  warrant  indemnified  ?  290, 
291. 

4.  Whither  does  a  warrant  from  ^fuetice  of  the 
court  of  king*9  bench  extend;  and  where  is  it 
tecti^d,  or  dated  f  291. 

5.  But  what  must  take  place  before  the  war- 
rant of  9kjuetiee  of  th%  peace  in  one  county  can  be 
executed  in  another;  and  what  is  enacted  on 
this  subject  by  statute  13  Geo.  III.  c.  81  ?  291, 
292. 

6.  By  what  five  officer*  may  arreete  be  exe» 
euted  withouv  warrant  ?  292. 

7.  When  is  any  private  pereon  bound  to  make 
an  arreet,  on  what  pain ;  and  what  is  he  justified 
in  doing  in  order  to  such  arreet;  but  what  if 
the  arreet  b?  only  upon  suspicion  ?  298. 

8  What  is  arreet  by  hue  (from  huor,  to  shout) 
and  cry  (huteeium  et  damor) ;  what  does  the  sta- 
tute of  Winchester,  18  Edw.  I.  c.  1  &  4,  direct 
relative  to  this  matter ;  what  is  the  foundation 
of  an  action  against  the  hundred  in  case  of  any 
loss  \3iy  robbery ;  what  does  the  statute  27  Elis. 
0.  18  enact  as  to  the  sufficiency  of  hue  and  cry; 
and  what  that  of  Geo.  IL  c  16  if  an  officer  re- 
fuse or  neglect  to  make  it ;  by  whom  may  it  be 
raised:   what  powers  has  the  conetabU  in  its 


prosecution;  and  what  if  it  be  wantonly  aiiJ 
maliciously  raised  without  cause  ?  298,  294. 

9.  What  rewards  and  immunities  are  bestowed 
on  such  as  apprehend  /elone,  by  statutes  4  ft  6 
W.  and  M.  o.  8  and  8  Geo.  II.  c  16,  as  to  highway- 
men;  by  statutes  6  &  7  W.  III.  c.  17  and  15  Geo. 
II.  c.  28  as  to  ofendere  against  the  coinage ,  ty 
statutes  10  &  11  W.  III.  o.  28  and  5  Anne,  c.  81 
as  to  burglare;  by  statute  6  Qtto,  I.  c.  28  as  to 
helpers  of  others  to  their  stolen  goods,  for  re- 
ward ;  by  statutes  14  Geo.  IL  c  6  and  15  Geo. 
II.  c.  84  as  to  sheep-stealers ;  and  by  statuief 
16  Geo.  IL  c.  15  and  8  Geo.  IIL  c.  15  as  to  pre- 
mature returners  from  transportation  ?  295. 

CHAP.  XXII.— 0/  Commitment  and  Bad. 

1.  What  is  the  fuetice  before  whom  a  prieomer 
is  brought  bound  to  do  by  statute  2  &  8  Ph.  and  M . 
c.  10 ;  and  in  what  oases  only  is  it  lawftU  totaUy 
to  discharge  him  ?  296. 

2.  When  must  he  be  committed  to  prison ;  said 
when  ought  bail  to  be  taken  ?  296,  297. 

8.  What  offence  is  it  by  the  common  law,  as  weU 
as  by  the  statute  Westminster  1  and  the  habeae 
corpue  act,  to  refiise  or  delay  to  bail  any  person 
baUable  ;  and  what  is  expx«ssly  declared  as  to 
exeeeoive  bail  by  statute  1  W.  and  M.  st.  2,  c  1 T 
297. 

4.  On  the  other  hand,  what  if  the  magktrate 
take  insufficient  baUf  297. 

5.  Upon  what  ten  aeonsations  are  persons 
clearly  not  admissible  to  bail  by  the  juedeeef 

298,  299. 

6.  Upon  what  three  aeonsations  do  persons 
seem  to  be  in  the  discretion  of  the  juttiem  whe- 
ther bailable  or  not  ?  299. 

7.  Upon  what  three  accusations  must  persons 
be    baS^d  upon   offering    sufficient   security  T 

299.  %  * 

8.  But  who  may  baSL  for  any  ertfiu  whatsoever, 
except  only  persons  committed  by  whom  ?  299 
800. 

9.  This  imprisonment  being  only  for  safe  oos 
tody,  what  is  the^ooZer  not  justified  in  doing? 
800. 

CHAP.  XXIIL— 0/  ike  eeomal  Modee  of  I^^oeo 

eution, 

1.  In  what  two  ways  sre  ofendere  proeeeuiodf 
w  formally  accused  ?  801. 

2.  By  one  of  what  two  proceedinge  is  the  fonaa 
wtkj  of  proeecutionf  801. 

8.  What  is  9, preeentment^  properly  speaking? 
801. 

4.  What  is  an  inquieitum  of  office  ;  and  of  what 
two  kinds?  801,802. 

5.  What  is  an  indectment  f  802. 

6.  Of  whom  are  the  grand  jury  composed ;  by 
whom  are  they  instructed,  or  charged;  and  what 
emdenee  only  are  they  to  hear?  802,  808. 

7.  In  what  case  only  can  the  grand  fury  in- 
quire of  a  fact  done  out  of  that  county  for  which 
they  are  sworn ;  and  wliat  is  enacted  by  the  sta- 
tute 2  &  8  Ed'w.  VI.  c.  24  when  a  man  is  wounded 
in  one  couniy  and  dies  in  another ;  by  statute  2 
Geo.  II.  ".  21  if  the  stroke  or  poisoning  be  ia 
England  and  the  death  out  of  it,  or  vice  vereH , 
by  several  statutes  of  Hen.  VIIL  and  Edw.  VI. 
where  treaeon  is  committed  out  of  the  realm;  by 
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two  statnieB  uf  Hen.  YIII.  ae  to  offences  against 
the  coinage  committed  in  Wales ;  by  statute  83 
Hen.  VIII.  c.  23  as  to  triaU  for  murder  by  the 
kin^e  special  commiuion ;  by  statute  10  &  11  W. 
III.  c.  25  as  to  capital  erimea  committed  in  NeW' 
foundland;  by  statute  9  Geo.  I.  c.  22  as  to  offences 
against  the  black-act ;  by  statutes  8  Geo.  II.  o.  20 
and  18  Geo.  III.  o.  84  as  to  felonies  in  destroying 
turnpikes  or  Hver-works;  by  statute  26  Geo.  II.  c. 
19  as  to  stealing  from  vessels  wrecked  or  in  distress  ; 
by  statute  12  Geo.  III.  c  24  as  to  destroying  the 
king's  ships  out  of  this  realm ;  and  by  statute  18 
Geo.  III.  c.  68  as  to  nUsdemeancurs  committed  in 
India?  808,  806. 

8.  In  what  cases  is  the  offence  to  complete  in 
two  counties  or  parts  of  the  kingdom^  that  the 
offender  may  be  indicted  in  either  ?  805. 

9.  What  do  the  grand  ^ury  if,  having  heard 
the  evidence^  they  think  the  accusation  ground- 
less; may  a  fresh  hiil  be  preferred;  and  what 
do  they  if  they  be  satisfied  of  the  truth  of  the 
accusation  ?  805. 

10.  But  what  number  of  the  grand  jury  must 
agree  in  order  to  find  a  biUf  806. 

11.  What  three  things  must  be  precisely  and 
sufficiently  ascertained  in  an  indictment  f  806. 

12.  What  is  enacted  by  statute  1  Hen.  Y.  c.  5 
as  to  the  identification  of  the  person ;  in  what 
case  is  a  mistake  in  the  time  and  pUice  not  held 
to  be  material ;  but  when  is  it  very  material  that 
the  indictment  should  name  the  time  f  806. 

18.  In  what  crimes  must  particular  words  of 
art  be  used  which  are  so  appropriated  by  law  to 
express  the  precise  ideas  which  it  entertains  of 
the  offence  that  no  other  words,  howcTer  syno- 
nymous they  may  seem,  are  capable  of  doing 
it?  807. 

14.  In  what  cases,  in  indictments  for  murder^ 
need  not  the  length  and  depth  of  the  wound  be 
expressed;  and»when  is  it  necessary  that  the 
thing  which  is  the  subject  or  instrument  of  the 
offence  should  be  expressed?  807. 

15.  By  one  of  what  two  proceedings  is  the 
method  of  prosecution  without  any  previous  ^n<i- 
inghjtLJuryf  808,  812. 

16.  What  was  the  proceeding  when  a  thitf  was 
taken  with  the  mainour  ;  and  when  does  a  simi- 
lar process  remain  to  this  day  ?  807,  808. 

17.  Of  what  two  sorts  are  informations;  and 
what  are  the  limitations  of  prosecutions  upon 
penal  statutesy  by  statute  81  Eliz.  c.  5  ?  808. 

18.  Of  what  two  kinds  are  the  informations 
which  are  exhibited  in  the  name  of  the  king 
alone;  by  whom  are  they  respectively  filed; 
what  are  their  respective  objects ;  and  by  whom 
must  they  be  tried,  and  by  whom  punished  ?  808, 
809. 

19.  But  to  what  are  these  irrformations  con- 
fined? 810. 

20.  What  is  enacted  by  statute  4  &  5  W.  and 
M.  c.  18  as  to  vtformations  exhibited  by  the 
master  of  the  crown-ofice  ;  but  what  as  to  informa- 
tions at  the  king's  own  suit,  filed  by  the  attorney- 
generalf  811,  812. 

21.  Is  there  not  still  another  species  of  m- 
formaOanJ  812. 

22.  What  is  the  method  ot  criminal  prosecution 
which  is  merely  at  the  suit  of  the  subject  by  ap- 
peal ;  and  why  has  it  fallen  into  disuse  ?  812, 818. 

23.  What  is  the  origin  of  an  appeal;  and  what 
was  a  weregildf  818,  814. 
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24.  What  are  the  only  two  eqipeeUs  now  uk 
force?  814. 

25.  For  what  crimes  against  the  parties  them- 
selves may  appeals  be  instituted;  what  is  the 
only  crime  against  one's  relation  for  which  an 
appeal  can  be  brought;  and  by  what  relaiiema 
only  can  this  be  brought  ?  814. 

26.  What  if  the  vnfe  marry  again,  before^ 
pending,  or  aiSter  Judgment  of  her  appeal;  wheft 
shall  the  heir,  and  when  shall  the  wtfe^  not  have 
the  appeal;  what  if  there  be  no  wtfe,  and  the 
heir  be  accused  of  the  murder;  and  within  what 
time,  by  the  statute  of  Gloucester,  must  all  op- 
peals  of  death  be  sued  ?  814,  815. 

27.  If  the  appellee  be  acquitted,  can  he  be 
afterwards  indicted  for  the  same  offence;  and  if  m 
man  be  acquitted  on  an  indictment  of  murder,  or 
found  guilty,  and  pardoned  by  the  king,  what^  in 
strictness,  ought  to  happen,  by  virtue  of  the  sta- 
tute 8  Hen.  VIL  c.  1 ;  but  what  if  he  have  been 
found  guilty  of  manslaughter  on  an  indictment, 
and  have  had  the  ben^  of  clergy  and  suffered 
the  judgment  of  the  lawf  816. 

28.  What  shall  the  tgppeUor  suffer,  by  virtue 
of  the  statute  of  Westminster  2,  if  the  tgofpellea 
be  acquitted?  316. 

29.  If  the  appellee  be  fotmd  guilty,  what  judg^ 
ment  shall  he  suffer,  with  what  remarkable  dif- 
ference from  the  consequences  of  a  conviction  by 
indictment  f  816. 

CHAP.  XXIY.— 0/  Process  i^w^  an  Indictment 

1.  Ir  the  offender  have  fled,  or  secrete  himsell^ 
in  capital  cases,  or  have  no^  in  smaller  mi9i&' 
meanours,  been  bound  over  to  appear  at  the  a»- 
sises  or  sessions,  may  an  indictment  be  preferred 
against  him  in  his  absence;  can  he  be  tried 
although  he  do  not  personally  appear;  and  what 
is  the  express  provision  of  statute  28  Edw.  UL 
c.  8  ?  818. 

2.  What  is  the  proper  process  to  bring  in  an 
offender,  or  an  indictment  for  Knj  petty  misdemeO' 
nour  or  on  Sk  penal  statute  f  818. 

8.  What  if,  by  the  return  to  such  process,  it 
appear  that  the  party  hath  lands  in  the  county , 
and  what  if  the  sheriff  return  that  he  hath  none 
mhi%  baiUwickf  818,  819. 

4.  But  what  happens  on  indictments  for  treasoti 
or  felony ;  and  what  is  now  the  usual  practice  IB 
the  case  of  misdemeanours  f  819. 

5.  When  shall  the  offender  be  put  in  exigent^ 
in  order  to  his  outlawry  ;  and  what  is  the  fom 
and  consequence  of  thih  proceeding  f  819. 

6.  What  is  the  punishment  fo^  outlawries  upoB 
indictments  for  misdemeanours;  but  to  what  does 
an  outlatory  in  treason  or  felony  amount?  819. 

7.  Who  may  arrest  an  oudaw,  on  a  crindnai 
prosecution ;  and  when  is  the  whole  outlawry  0- 
legal  and  may  be  reversed  ?  820. 

8.  When  may  a  writ  of  certiorari  facias  be  had ; 
what  is  its  effect ;  and  for  what  four  purposes  is 
this  frequently  done  ?  820,  821. 

9.  At  whose  instance  may  a  certiorari  be 
granted ;  and  when  is  it  generally  revised  ?  821. 

10.  When,  and  how,  must  indictments  found  hj 
the  grand  jury  against  9,  peer,  or  in  places  of  ex- 
clusive jurisdiction,  be  delivered  into  the  eoerl 
of  parliament,  or  into  that  of  the  lord  high  stem 
ard,  or  to  the  courts  of  such  exclusive  juiMie> 
tion?  821. 
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CHAP.   XXV. — Of  Arraignment  and  itt  Ineir 

dentt, 

1.  What  is  amaignmtnt  (ad  ratkmem  ponert; 
ia  Frenoh,  ad  reaon^  or,-  abbreviated,  4  runs)  ? 
822. 

2.  Why  is  th^pritaner  called  upon  to  hold  up 
his  hand;  and  what  if  he  refuse  to  do  so? 
828. 

8.  In  what  oases,  by  statute  1  Anne,  c.  9, 
may  the  ooeeffory  be  proceeded  against  as  if  the 
fifiiiB^fal  feltm  had  been  attainted;  and  why? 
824. 

4.  One  of  what  two  cironmstances  is  inddmi 
to  every  arraignmiaU  f  824 

5.  In  what  three  oases  is  a  priMonsr  said  to 
$tandmuUf  324. 

6.  What  ought  the  court  to  do  if  the  prisoner 
say  nothing;  and  what  if  he  appear  to  be  dumb 
ex  viaitatiane  Dei^  in  which  case,  can/ii^mefi<  of 
death  be  given  against  him  ?  824,  825. 

7.  But,  what  hath  long  been  clearly  settled  if 
he  h%  found  to  be  obetinateljf  mute,  in  high  treaeon, 
peUt  larceny f  and  all  mudemeanoure ;  and  what, 
by  the  ancient  law,  in  appeaU  or  mdictmenta  for 
other /rfoniM. or  j>€^  treaeon  f  826. 

8.  What  was  irina  admonitio ;  was  the  benefit 
of  clergy  allowed  to  an  obtlinate  mute;  and  what 
was  the  eentenee  of  peine  (prieone)  forte  et  dwref 
825,  827. 

9.  Was  the  trial  by  rack  ever  attempted  to  be 
introduced  into  England  ?  826. 

10.  To  what  did  etauding  mute  amount,  in  all 
eases,  by  the  common  law  ;  did  ih^prieoner  derive 
any  advantage  from  suffering  death  by  the  een- 
tencfi  of  peine  forte  et  dure  over  that  of  judgment 
upon  trial  f  and  what  was  enacted  in  abolition 
of  this  eentenee  by  statute  12  Geo.  IIL  o.  20  ? 
828,829. 

11.  What  is  the  consequence  of  the  prieoner*e 
eimple  eonf tenon  of  the  indictment  f  829. 

12.  But  what  is  confession  by  way  of  approfoe- 
ment;  who  is  the  approver  or  prover,  probator, 
and  who  is  the  appdlee  /  in  what  offences  only 
can  an  approoement  be ;  to  what  does  it  amount ; 
and  what  if  the  appMee  be  acquitted?  829,  880. 

18.  Why  has  the  admission  of  approvemente 
been  long  disused  by  courte  of  juetiee;  and  how 
is  all  the  good  arising  from  the  method  of  op- 
prooementt  provided  for  by  several  statutes  in 
the  cases  of  coining^  robbery,  burglary,  houee- 
'breaking,  horee^teaUng,  and  larceny  to  the  value 
of  5*.  from  ekope,  etablee,  &c.,  and  by  statute 
29  Geo.  IL  c.  80  in  case  of  metal-etealingf  880, 
881. 

14.  What  is  the  usual  pracUce,  too,  of  juetieee 
of  the  peace  as  to  admitting  what  is  generally 
iermtd  long' e  evidence  f  SSI, 

CHAP.  XXVL  Of  Flea  and  leeue, 

1ft  Wbat  is  the  plea  of  the  prttofitfr;  in  what 
eases  does  he  plead;  and  of  what  five  kinds  is 
ik^plea.f  882. 

2.  What  was  the  plea  of  eanetuary;  when 
might  a  criminal  claim  sanctuary;  what  did  it 
fuperinduc* ;  and  when  was  the  whole  privilege 
aboUshed  ?  882.  883. 

8.  Was  there  not  another  declinatory  plea, 
which  was  used  to  be  pleaded  before  trial  or  con- 
metionf  888. 
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4.  What  is  a.  plea  to  itejuriea»etion;  and  when 
may  it  be  made  ?  888. 

5.  When  is  a  demurrer  to  the  indictment  in- 
cident to  criminal  cases;  what  if  the  point  of 
law  be  adjudged  against  the  prieoner  ;  and  why 
are  demurrere  to  mdictmenle  seldom  used?  838, 
884. 

6.  For  what  principally  is  ^plea  in  abatement ; 
but  why,  in  the  end,  does  little  advantage  accrue 
to  the  prieoner  by  means  of  these  dilatory  piece  f 
884,  885. 

7.  What  are  epedalpleae  in  bar;  of  what  four 
kinds  as  applicable  to  both  appeale  and  indiet- 
menUf  885. 

8.  Upon  what  universal  maxim  of  the  common 
law  is  the  plea  of  autrefoite  acquit  grounded ;  is 
an  acquittal  on  an  appeal  a  good  bar  to  an  indict- 
ment  on  the  same  offence,  and  vice  vereA,  taking 
into  consideration  what  was  enacted  by  the  sta- 
tute 8  Hen.  VII.  c  1  to  prevent  the  practice  of 
not  trying  any  person  on  an  indictment  of  hom^ 
cide  till  after  the  year  and  day  within  which 
appeale  may  be  brought  were  past,  by  which 
time  it  often  happened  that  the  witneeeee  died  or 
the  whole  was  forgotten  ?  335,  336. 

9.  When,  and  of  what,  is  the  plea  of  auirtfoUe 
convict  a  gw)d plea  in  barf  836. 

10.  Of  what  is  the  plea  of  autrtfoite  attaint  a 
good  plea  in  bar;  and  wherefore  does  it  differ 
from  the  former  two  pleae  f  336. 

'  11.  But  what  four  exceptions  are  there  to  this 
general  rule,  wherein,  ceeeante  ratione,  ceuat  et 
ipea  lex;  and  from  these  instances  what  inva- 
riable requisite  to  the  validity  of  hplea  of  snutre^ 
foiu  attaint  may  we  collect  ?  336,  837* 

12.  What  is  one  advantage  that  attends  ^Jeod. 
ing  9k  pardon  in  bar  or  in  arreet  oi  judgment  befor% 
eentenu  is  past,  which  gives  it  by  much  the  pre> 
ferenoe  to  pleading  it  alter  eentenee  or  attainder  $ 
887. 

18.  Wherein  do  epeeial  pleae  in  bar  differ  in 
criminal proeecutione  and  in  dvil  actione,  and  why ; 
and  when  ei.  prieoner* e  plea  in  bar  ia  found  or  ad^ 
judged  against  him,  what  shall  he  have ;  for 
what  is  the  only  pUa  in  consequence  whereof 
death  can  be  inflicted?  338. 

14.  In  cases  of  what  indietmenta  can  there  be 
no  epeeial  juetification  put  in  by  way  of  plea,  and 
why ;  and  why  is  the  general  ieaue  not  guilty,  non 
culpabiUe  or  nient  culpable,  the  most  advantageous 
plea  for  sl  prieoner  f  888,  839. 

15.  How  does  the  commentator  explain  the 
abbreviations  of  '*noii  cul.,"  which  was  formerly 
used  to  be  written  upon  the  minutee  when  the 
prieoner  had  pleaded  not  guilty,  and  **cul.  prit.," 
the  r^Ucation  on  behalf  of  the  king,  by  which 
ieeue  was  joined,  and  which,  from  the  circum- 
stance of  the  clerk  of  the  arraigne  Immediately 
inquiring  of  the  prisoner,  **cu/.  prit,  how  wilt 
thou  be  tried?"  is  commonly  understood  as  it 
he  had  fixed  an  opprobrious  name  on  the  pri* 
soner  ?  889,  840. 

16.  But  what  is  Mr.  J.  Christian's  conjec- 
ture as  to  the  word  prit  f  See  his  note  to  this 
chapter. 

17.  To  what  only  has  this  form  of  inquiry 
reference  at  present ;  what  can  be  the  only  tnal 
upon  indictments  since  the  abolition  of  ordeal; 
and  therefore  what  if  the  prieoner  refuse  to  put 
himself  upon  the  inquest  in  the  usual  form?  840. 
841. 
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18.  When  the  prisoner  hsa  put  himself  upon 
his  trial,  (and  in  what  words  is  this  done?)  what 
does  the  clerk  answer!  841. 

CHAP.  XXVII.— 0/  Trial  and  ConvieHon, 

1.  What  was  trial  by  ordeal;  of  what  two 
sorts ;  and  what  when  they  were  performed  by 
deputy  f  842,  848. 

2.  How  was >Sr0-ordieai  performed?  848. 

8.  How  was  vater-ordeal ;  and  in  what  prao- 
tice  may  relics  of  it  be  traced  ?  848. 
4.  How  was  this  trial  abolished  ?  846. 
6.  What  was  trial  by  the  eortnedt  846. 

6.  In  what  criminal  cases  may  the  trial  by 
battel  be  demanded ;  what  is  the  difference  be- 
tween this  trial,  on  a  tprit  of  right,  and  on  these 
criminal  cases ;  and  therefore  who  may  counter- 
plead and  refuse  the  wager  of  battel,  and  compel 
the  other  party  to  put  himself  upon  the  country  ; 
a^Dl  when  may  the  crime  itself  be  sufficient  cause 
of  such  refusal  ?  846,  847. 

7.  Wherein  do  the  oathe  of  the  two  combatante 
differ  in  waging  battel  upon  appeaU,  and  upon 
wriu  of  right  t  847,  848. 

8.  When  shall  tkpter  be  tried  by  the  court  of 
parliament  or  the  lord  high  eteward,  and  when  by  a 
jury ;  and  in  what  two  things  only  does  the  trial 
by  these  courta  differ  Arom  £e  trial  per  patriam, 
or  by  yury^  848,  349. 

9.  What  is  the  sherds  duty  when  a  prisoner, 
on  his  arraignment,  has  pleaded  not  gtdliy,  and, 
for  his  trial,  hath  put  himself  upon  the  country, 
which  country  the  Jury  are;  what  if  the  proec^ 
ings  are  before  the  court  of  king's  bench,  and  then 
where  is  the  trial  had ;  and  what  before  commis- 
sioners  of  oyst  and  terminer  and  gaol-Mioeryf 
'ibO,  861. 

10.  What  is  customary  when  persons  indicted 
of  smaller  misdemeanours  h^Yo  pleaded  not  guilty 
or  traversed  the  indictment  t  861. 

.li^'I^  cases  of  high  treason  (except  in  coun- 
tefV^urng'the  king's  coin  or  seals,  as  much  of  the 
Iat4er4<^  as  relates  to  which  is  repealed  by  sta- 
tute 16  Geo.  III.  c.  68)  or  misprision  of  treason, 
what  is  enacted  by  statutes  7  W.  III.  c.  8  and 
7  Anne,  o.  21  ?  851,  862. 

12.  By  whom,  and  what  kind,  may  challenges 
of  furors  be  made  when  the  trial  is  called  on  ? 
862. 

18.  What  are  challenges  for  cause;  and  in  cri- 
minal, or  at  least  in  capital,  cases,  what  other 
species  of  challenge  is  allowed  to  the  prisoner, 
and  for  what  two  reasons  ?  868. 

14.  What  is  enacted  as  to  the  denial  of  this 
priyilege  to  the  king,  by  statute  88  Edw.  I.  st  4  ? 
868. 

16.  But  what  is  the  boundary  of  the  prisoner* s 
peremptory  challenges  by  the  common  law;  and 
bow  does  it  deal  with  one  who  peremptorily  chal- 
lenges beyond  that  boundary  ?  854. 

16.  But,  by  sUtute  22  Hen.  VIII.  c.  14,  how 
many  peremptory  challenges  can  any  person  ar- 
taigiied  for  felony  be  permitted  to  make ;  and 
what  if  the  prisoner  challenge  more  than  that 
number?  864. 

17.  May  a  tales  be  awarded  in  criminal  prose- 
tmiwnsf  864,  866. 

18.  What  is  done  when  the  jury  is  sworn,  if 
It  be  a  cause  of  any  consequence ;  but  when  only 
shall  counsel  be  allowed  ^prisoner  upon  bis  trials 
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upon  the  general  issue,  in  any  cegpHal 
upon  what  principle  ?  866. 

19.  But  for  what  purpose  do  iikt  Judges  nerer 
scruple  to  allow  a  prisoner  counsel ;  and  what  is 
directed  by  sUtute  7  W.  IH.  o.  8  and  20  Geo.  XL 
c.  80,  lest  this  indulgence  should  be  intercepted 
by  superior  influence,  in  the  case  of  state  cri- 
minals f  866,  866. 

20.  In  what  five  leading  points,  by  sereral 
statutes  and  resolutions,  J^  a  difference  been 
made  between  doil  and  criminal  eoidenest  866| 
868,  869. 

21.  What  hath  been  holden  in  the  constmo- 
tion  of  the  statute  7  W.  III.  c.  8,  by  which  it  is 
enacted  that  the  confession  of  iht  prisoner,  which 
shall  not  countervail  the  necessity  of  proof  of 
treasons  by  two  witnesses,  must  be  in  opai  court  f 
867. 

22.  What  two  rules  does  Sir  Matthew  Hale  lay 
down  as  to  admitting  presumptiTe  evidence  eaa 
tiously?  869. 

:s8.  What  was  declared  by  statute  1  Anne, 
st  2,  c.  9  as  to  witnesses  for  iLe  prisoner  f  860. 

24.  What  is  the  difference  between  the  verdict 
in  dvU  and  criminal  cases  ?  860. 

26.  What  if  the  verdict  be  notoriously  wrong; 
and  what  hath  been  done  in  many  instances 
where,  contrary  to  evidence,  the  Jury  hiiTe  found 
the  prisoner  guUty  f  861. 

26.  VfhAti£ihtJuryfaid the prisonernot guilty f 
but  what  is  he  said  to  be  if  the  Jury  find  him 
guilty  f  861,  862. 

27.  In  what  two  ways  may  conviction  aeemeT 
862. 

28.  When  shall  the  prosecutor  be  allowed  the 
expenses  of  prosecution  and  a  compensation  for 
his  trouble  and  loss  of  time,  out  of  what;  Nid 
when  shall  all  persons  appearing  upon  recogni- 
zance, or  subpoena,  to  give  evidence,  bie  paid  their 
charges,  and  an  allowance  for  their  trouble  and 
loss  of  time,  by  several  late  statutes  ?  862. 

29.  When  shall  the  prosecutor  have  restitution 
of  his  goods,  by  statute  21  Hen.  VIIL  c.  11,  out 
of  what,  and  by  ifhsX  process  f  862,  868. 

80.  Why  does  this  writ  of  restitution  reach  the 
stolen  goods  notwithstanding  they  hare  been 
sold  to  a  third  person  in  marJ^-overt ;  when  maj 
the  party  robbed  regain  the  ^ood!t  without  suea 
writ  of  restitution;  and  what  if  the  felon  be  con- 
vieted  and  pardoned,  or  be  allowed  his  dergy  f 
868. 

81.  When,  and  why,  does  the  court  permit  th* 
d^endant  to  speak  with  the  prosecutor  hetore  Judg- 
ment, and,  if  the  prosecutor  then  declare  himself 
satisfied,  inflict  but  a  triyial  punishment;  but 
when  should  this  practice  never  be  raffered,  and 
why  ?  868,  864. 

CHAP.  XXYIIL— 0/  the  Benefit  </  Clergy. 

1.  Aftbb  trial  and  conviction,  what  is  Hhm 
principal  intervening  circumstance  that  mm- 
pends  or  arrests /tid^mm^^  866. 

2.  In  what  had  clergy,  ihe  primlegvum  cfincsft, 
or,  in  common  speech,  the  ben^  of  clergy,  its 
original ;  and  of  what  two  principal  kinds  wesra 
the  exemptions  which  were  granted  to  the  ckurekf 
866. 

8.  When  was  it  finally  settled  in  the  reign  «! 
Hen.  VI.  that  the/rifCfMr  might  claim ' 
of  clergy  f  866. 
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4.  lb  process  of  time,  who  was  aooounted  a 
eUrk,  01  eleriau  ;  and  what  distinction  was  there- 
fore drawn  by  statute  4  Hen.  VIL  c.  18,  and 
Tirtnally  restored,  after  a  temporary  abolition 
by  two  statutes  of  Hen.  YIII.,  by  statute  1  Edw. 
vL  c.  12,  which  enacted  what?  867. 

6.  What  became  of  the  offenders  after  they 
bad  had  the  benefit  of  their  derffy  and  were  dis- 
eharged  from  the  sentence  of  the  law  in  the 
kin^e  eourtt  f  868. 

6.  But  what  happened  when,  upon  rery  hei- 
nous and,  notorious  circumstances  of  guilt,  the 
temporal  courts  deliyered  over  to  the  ordinary  the 
convicted  eUrky  absque  purffaHonefadendat  869. 

7.  For  aYoiding  these  perjuries  and  abuses, 
what  does  the  statute  18  Elix.  c.  7  enact ;  and 
bow  long  did  the  law  continue  thus  altered  only, 
by  an  indulgence  to  whom  of  the  benefit  of  clergy 
without  the  test  7  869,  870. 

8.  What  was  enacted  by  statute  6  Anne,  c.  6 
upon  the  considerations  that  learning  was  no 
extenuation  of  guilt,  and  that  the  lenity  of  clergy 
was  an  encouragement  to  commit  the  lower  de- 
grees of  felony ;  in  what  cases  did  the  statutes 
4  Geo.  I.  c.  11  and  6  Geo.  I.  c.  28  giye  the  courts 
a  discretionary  power  to  commute  the  penalties 
of  burning  in  the  hand,  or  whyynng,  for  transport 
taHon  for  seven  years  ?  870. 

9.  But  now,  by  statute  19  Geo.  III.  c.  74,  for 
what  have  the  Judges  a  discretionary  power  to 
commute  the  penalty  of  transportation  (with 
what  exception  t ) ;  what  if  the  offenders  escape  a 
first,  and  what  if  a  second,  time ;  and  for  what 
(with  what  exceptions  ?)  may  the  court  commute 
the  penalty  of  burning  in  the  handf  870,  871. 

10.  To  what  persons  is  the  benefit  of  eUrgy  to 
be  allowed  at  this  day  ?  871,  872. 

11.  For  what  crimes  is  the  benefit  of  clergy  to 
be  allowed  ?  872,  878. 

12.  What  is  declared  by  statute  28  Hen.  YIIL 
c.  16  as  to  the  allowance  of  the  benefit  of  clergy 
in  the  marine  law  f  878. 

18.  Unless  what  is  clergy  now  allowable  in 
all  felonies,  whether  new-created  or  by  common 
lawf  873. 

14.  Where  clergy  is  taken  away  firom  the />rm- 
eipal^  is  it  from  the  accessory  f  878. 

15.  Where  clergy  is  taken  away  flrom  the 
offence,  is  a  principal  in  the  second  degree  ex- 
cluded from  his  clergy  ?  878. 

16.  Where  it  is  taken  away  only  Arom  the 
person  committing  the  offence,  are  his  aiders  and 
abettors  excluded  ftrom  the  clergy  t  878. 

17.  What  are  the  consequences  of  allowing 
this  benefit  of  clergy,  which  affect  the  present 
interest  and  future  capacity  of  the  party,  whe- 
ther commoner  and  layman,  or  peer  and  clergy- 
manf  874. 

18.  What  does  he  forfeit  by  his  conviction; 
and  to  what  is  he  restored  by  the  burning  its 
substitute,  or  pardon  f  874. 

19.  Of  what  felonies  is  he  not  discharged  by 
the  burning  its  substitute,  or  pardon,  by  statutes 
8  EUs.  c.  4  and  18  Elis.  c.  7  ?  874. 

CHAP.   XXIX.— 0/  Judgment   and  its   Conse- 
quences. 

1.  What,  upon  a  ctqnUU  charge,  is  the  prisoner 
ttsked  by  the  court  when  the  fury  haye  brought 
In  their  verdict  guilty  f  and  what  happens  in 


case  the  defendant  be  found  guUii  of  a  misde* 
meanour,  the  trial  of  which  happens  in  his  ab- 
sence? 876. 

2.  But,  whenerer  he  appears  in  person,  what 
may  he  offer  in  arrest  or  stay  of  judgment  at 
this  period  ?  876. 

8.  Is  not  a  defective  indictment  aided  by  a  9«r- 
diet,  as  detective  pleadings  in  dvil  oases  are  ?  876. 

4.  What  is  the  effect  of  sl  pardon  yrhen  pleaded 
in  arrest  of  judgment;  and  what  when  it  is  not 
pleaded  till  after  sentence  t  876. 

6.  What  if  all  motions  in  arreet  of  judgment 
fail?  876. 

6.  Of  what  parts  of  capital fue^pnents  has  the 
humanity  of  the  English  nation  authorixed  an 
almost  general  mitigation  ?  876,  877. 

7.  How  far  is  the  punishment  for  every  offence 
ascertained  by  our  English  law  ?  877,  878. 

8.  What  has  the  bill  of  rights  declared  as  to 
Jines  B,nd  punishmenUf  878,  879. 

9.  What  has  magna  carta,  o.  14,  determined 
concerning  amercements  for  misbehaviour  by  the 
suitors  in  matters  of  civil  right;  and  what  has  it 
directed  in  order  to  ascertain  this  amercementf 
879. 

10.  Who  were  affeerors;  what  is  the  difference 
between  an  amercement  and  9.  fine;  what  is  the 
reason  why  finee  in  the  hinges  courts  are  fire- 
quently  denominated  ransoms;  and  what  is 
holden  where  any  statute  speaks  both  otfine  and 
ransom  t  879,  880. 

11.  Upon  judgment  of  either  of  what  two 
things,  on  a  capital  crime,  shall  a  man  be  said  to 
be  attainted  {attinctue,  stained  or  blackened)  t  880, 
881. 

12.  What  are  the  incapacities  of  a  man  at- 
taint  f  880. 

18.  What  is  the  great  difference  between  a 
man  convicted  And  attainted  t  881. 

14.  What  are  the  two  consequences  of  at* 
taindert  881. 

16.  How  is /or/n'fure  twofold?  881. 

16.  How  far  backwards  does  forfeiture  of  reiU 
estates  relate  ?  881. 

17.  What  is  forfeited  Arom  the  wife,  if  the  hus- 
band be  attainted  of  treaeon,  by  the  express  pro- 
vision of  statute  6  &  6  Edw.  VI.  c.  11 ;  and  if 
the  wife  be  so,  shall  the  husband  be  tenant  by  the 
curtesy  of  the  wife's  landt  881,  882. 

18.  But  what  if  a  traitor  die  before  judgmeni 
pronounced,  or  be  killed  in  open  rebellion,  or 
hanged  by  martial  law  f  882. 

19.  In  what  consideration  is  the  natural  Jus- 
tice of  forfeiture,  or  confiscation  of  property^ 
founded?  882. 

20.  What  is  provided  in  certain  treasons  re- 
lating to  the  coin ;  and,  in  order  to  abolish  he- 
reditary punishment  entirely,  what  was  enacted 
by  statute  7  Anne,  c.  21 ;  and  how  was  the  ope- 
ration of  the  indemnifying  clauses  in  this  sta- 
tnte  still  further  suspended  by  statute  17  Geo. 
II.  c.  89  ?  884,  886. 

21.  What  does  the  offender  forfeit  in  petU 
treason  o.nd  felony  ;  and  what  is  called  the  hng*s 
year,  day,  and  waste  t  886. 

22.  Do  these  forfeitures  actually  take  place ; 
are  they  incident  to  Afelo  de  se;  and  how  far 
backwards  do  they  relate  ?  886. 

28.  To  what  two  other  instances  besides  those 
already  spoken  of  does  the  forfeiture  of  the  pro* 
fits  of  land  during  life  extend  ?  886. 
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24.  Wben  does  the  forjiiture  of  good^  and 
e&a/fe2t  accrue  ?  886. 

25.  How  \b  forfeiture  tor  fiiffhtf  on  an  accusa- 
tion of  treaton^feUmy,  orpeUt  larceny,  now  looked 
apont  886,  887. 

26.  What  three  remarkable  differences  are 
there  between  the  forfeiture  of  tande  and  that  of 
goods  and  ehatteltt  the  second  as  to  outlatory^  and 
the  third  as  to  its  relation  backwards ;  but  what 
(particularly  by  statute  18  Eliz.  c.  6)  if  a  trai- 
tor's  or  ftlMCe  chattels  be  coUusiyely,  and  not 
bonA  fide,  parted  with,  merely  to  defraud  the 
erown,  and  why  ?  887,  888. 

27.  What  are  the  consequences  of  eorruptian 
of  bloody  888. 

28.  In  what  offences  is  corruption  qf  blood 
vayed;  what  will  be  the  lirtual  effect  of  the 
statute  of  7  Anne  (the  operation  of  which  is  post- 

Soned  by  the  statute  17  Geo.  II.) ;  but  why  will 
le  corruption  of  blood  still  continue  for  many 
WOTiMot  felony  f  889. 

CHAP.  XXX.— 0/  lieoersal  of  Judgment 

1.  In  what  two  ways  may  fudgmentSf  with 
their  seyeral  consequences,  be  set  aside  t  890. 

2.  By  what  three  means  may  tk  Judgment  and 
MtaindfT  be  reversed  t  890-892. 

8.  For  what  may  a  judgment  be  falsified,  re- 
Tersed,  or  ayoided,  without  a  writ  of  error ;  why 
eannot  these  matters  be  assigned  for  error  in  the 
ntperior  court ;  and  when  may  a  diminuHon  of 
the  record  be  alleged  ?  890. 

4.  Where  does  a  writ  of  error  lie,  and  for  what 
may  it  be  brought?  891,  892. 

6.  On  what  are  writs  of  error  allowed  to  re- 
Terse  judgment  in  case  of  misdemeanours ;  and 
how,  in  capital  eases,  to  reyerse  attainders, 
when  by  whom  are  they  generally  brought?  892. 

6.  When  is  an  ac<  of  parliament  to  reverse  the 
attainder  granted ;  and  how  is  its  effect  different 
from  that  of  a  reversal  by  writ  of  error  t  892. 

7.  What  is  the  effect  of  falsifying  or  reversing 
an  outlawry;  and  wherein  does  it  differ  from 
that  of  falsifying  or  reversing  Sk  judgment  upon 
conviction  f  892,  898. 

8.  Upon  the  latter  event  taking  place,  what 
if  the  ^ar/y'<  estates  have  been  granted  away  by 
theeroim;  898. 

9.  Is  he  liable  to  another  prosecution  for  the 
■ame  offence  f  898. 

CHAP*  XXXI.— 0/  Bqmeve  and  Pardon. 

1.  What  is  a  reprieve,  from  reprendre,  to  take 
back  ;  and  on  what  two  accounts  may  it  be  ?  894. 

2.  What  is  a  rqnieve  ex  arbitrio  judieis;  and 
when  may  it  be  granted  or  taken  off?  894. 

8.  What  is  the  first  case  of  reprieve  granted 
ex  necessitate  legis  ;  and  what  must  the  judge  direct 
In  case  the/»/ea  ot  pregnancy,  in  a  woman  capitally 
convicted^  be  made  in  stay  of  execution  ;  when  is 
it  a  sufficient  stay ;  and  how  long  ?  896. 

4.  What  if  the  woman  have  once  had  the  benefit 
.)f  this  reprieve,  and  been  delivered,  and  after- 
wards become  pregnant  again  ?  895. 

5.  What  is  the  second  cause  of  regular  re- 
pritoef  896,  896. 

6.  What  is  it  the  invariable  rule  to  demand  of 
the  prisoner  when  any  time  intervene?  between 
the  attnindKT  and  the  award  of  execution;  and 
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what  if  the  party  plead  diversity  of  person,  that 
he  is  not  the  same  that  was  attainted,  and  th« 
Uke?  896. 

7.  When  only,  in  these  collateral  issues,  ihall 
time  be  allowed  the  prisoner  to  make  his  drfenea 
or  produce  his  witnesses  ;  and  what  is  held  as  to 
challenges  of  the  jury  by  the /mnmerf  896. 

8.  What  is  declared  by  sUtnle  27  Hen.  YIIL 
c.  24  as  to  pardon  f  897. 

9.  What  offences  may  the  king  pardon,  exoepU 
ing  what  four?  898,  899. 

10.  What  restriction  is  there  that  affects  th« 
prerogative  of  pardoning  in  case  of  partiamenlery 
impeachments^  899,  400. 

11.  What  must  be  the /orm  of  a  complete  irre- 
vocable pardon  ;  and  what  will  be  the  effect  of  a 
warrant  under  ihe  privy  seal  or  mgn-manual  f  400. 

12.  What  circumstance  will  vitiate  the  whole 
pardon  t  400. 

18.  Will  Sk  pardon  of  aU  felonies  pardon  a  eon- 
vietion  or  attainder  of  felony  t  400. 

14.  What  is  enacted  by  the  statute  18  Ric  IL 
St.  2,  c.  1  as  to  ihe  pardon  of  treason,  murder,  or 
rapef  400. 

16.  Under  these  restrictions,  how  is  it  a 
general  rule  that  Sk pardon  shall  be  taken?  401. 

16.  YihsX  \a  9k  conditional  pardon  f  401. 

17.  What  is  the  difference  between  k  pardon. 
by  aet  of  parliament,  and  by  the  king*s  charter  of 
pardon  r  402. 

18.  When  has  a  man  waived  the  benefit  of  his 
pardon  f  402. 

19.  What  discretionary  power  does  the  statnta 
6  &  6  W.  and  M.  c.  18  give  the  judges  of  the 
court  over  a  crimineU  pleading  pardon  of  felony  f 
402. 

20.  What  is  the  effect  of  s^  pardon  by  the  king  f 
402. 

21.  But  what  only  can  restore  or  purify  the 
blood,  if  the  pardon  be  not  allowed  till  after  at' 
tainekr  ;  yet  when  may  the  attainted s  son  be  hia 
heirt  402. 

CHAP.  XXXII.— 0/  Execution. 

1.  Bt  whom  must  execution  be  performed ;  and 
under  what  warrant  in  the  court  of  the  lord  high 
steward,  under  what  in  the  court  of  the  peers  in 
parliament,  and  under  what  at  the  assises  T  408. 

2.  Within  what  time  is  the  sheriff  to  do  exe- 
cution in  the  country ;  but  what  is  the  form  of 
proceeding,  and  what  is  the  warrant,  in  London, 
and  what  if  the  prisoner  be  tried  at  the  bar  of, 
or  brought  by  habeas  corpus  into,  the  court  of 
king's  bench  f  404. 

8.  And,  throughout  the  kingdom,  what  ia 
enacted  by  26  Geo.  II.  o.  87  in  case  of  murder  f 
404. 

4.  Can  the  sheriff  bMw  the  manner  of  the  exe 
cution,  by  substituting  one  death  for  another* 
404. 

5.  May  the  king,  or  may  he,  remit  any  pari 
of  the  sentence  f  406. 

6.  What  if,  upon  execution  of  Judgment  to  b« 
hanged  by  the  neck  till  he  is  dead,  the  criminai 
revives?  406. 

CHAP.  XXXia.'^Cf  the  Rise,  Progress,  and  Gru-^ 
dual  In^ovements  qf  the  Laws  of  England. 

1.  What  few  points  which  bear  a  great  aflintty 
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and  rejemblanoe  to  some  of  the  modem  doctrines 
of  our  English  law  may  be  collected  Arom  CsBsar's 
account  of  the  tenets  and  discipline  of  the  an- 
cient Druids  in  Gaul,  who  were  sent  OTer  to 
Britain  to  be  instructed  ?  408. 

2.  Why  is  it  impossible  to  trace  out  whem  the 
MTeral  mutations  of  the  common  law  were  made ; 
and  whence  the  great  yariety  of  our  ancient 
established  customs  ?  408-410. 

8.  What  did  Alfred  for  the  eomtihUion  and 
lawtf  410,  4111 

4.  What  was  the  DaM-la^e^  what  the  Weit- 
SaxottrlagA,  and  what  the  Mereen-laget  412. 

6.  What  did  Edgar;  and  what  is  the  most 
probable  original  of  the  common  lawf  412. 

6.  What  nine  may  be  reckoned  among  the 
most  remarkable  of  the  Saxon  laws?  412-414. 

7.  What  fiye  alterations  in  our  lawi  did  the 
Norman  inyasion  work  ?  416-418. 

8.  What  did  William  Boftu;  and  what  did 
Henry  I.  ?  420,  421. 

9.  What  did  Stephen?  421. 

10.  What  did  Henry  II. ;  and  what  four  things 
peculiarly  merit  the  attention  of  the  legal  anti- 
quary in  the  reign  of  this  kmgf  421-428. 

11.  What  did  Richard  I.  ?  428. 

12.  What  did  John  and  Henry  III. ;  and  what 
were  the  effects  of  ma^na  earia  and  wwia  dijo- 
nrtaf  428-426. 


18.  What  did  Edward  I. ;  to  what  principal 
fifteen  general  heads  may  the  regulations  of  this 
king  be  reduced ;  and  what  is  the  best  proof  of 
the  excellence  of  his  constitutions  ?  426-427. 

14.  What  did  Edwards  II.  and  IIL  ?  428. 

16.  What  was  done  from  this  time  to  that  of 
Henry  VII. ;  and  what  two  things  do  we  owe  to 
the  wAl  fD€ar9  and  disputed  titles  to  the  crown  t 
428,  429. 

16.  What  was  done  by  Henry  VIL?  429, 
480. 

17.  What  did  the  BtformaHon  effect ;  and  what 
was  done  with  regard  also  to  our  dvU  polity  by 
Henry  VUI.  ?  480,  481. 

18.  What  did  Edward  VL  and  Mary  ?  481, 
482. 

19.  What  did  Elisabeth  for  the  religious  liber- 
ties of  the  nation;  and  what  for  the  political? 
482^86. 

20.  What  did  James  L  ?  486. 

21.  What  did  Charles  I.  ?  486-488. 

22.  What  was  done  upon  the  restoration  of 
Charles  II.  ?  488-440. 

28.  What  has  been  done  from  the  revobiHon  in 
1688  to  the  present  time ;  and  what  haye  been 
the  chief  alterations  of  moment  in  the  admi- 
nistration of  priyate  Justice  during  that  period  f 
44(M42. 
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TKa  mnaU  numarala  denote  the  Booke;  the  ciphers  the  Pagee  of  ike  CbrnmetiloHM. 


AlMitemeot  of  freehold,  iti.  167. 

indictment,  iy.  8B4. 

nuiiianoe,  iiL  5. 

writ,  count,  or  suit,  iii.  801. 

plea  in,  iii.  801,  It.  884. 
Abbey-lands,  iL  82,  iy.  116. 

molesting  their  poesessors,  W.  116. 
Abbots,  i.  16(>. 
Abbreidations,  iii.  S28. 
Abdication,  i.  212,  ir.  78. 
Abduction  of  child,  lit  140. 

heiress,  i?.  208. 

ward,  iiL  141. 

wife,  iii.  189. 

women,  i.  448. 

or  kidnapping.  It.  219. 
Abearance,  good,  security  for,  It.  251»  266. 
Abeyance,  ii.  107. 
Abigei,  iv.  289. 
Atjuration,  oath  of,  i.  868. 

of  the  realm.  It.  66,  124,  882,  877. 
Absolute  powei  of  the  crown,  L  260. 

property,  ii.  88^. 

rights  and  duties,  i.  128. 
Abstract  of  a  fine,  ii.  861,  app.  16. 
Aeeedae  ad  enriamy  iii.  84. 
Acceptance  of  bills,  iL  469. 
Accession,  property  by,  iL  404. 
Accessories,  iy.  86. 

after  the  fact,  iy.  87. 

before  the  fact,  iy.  86. 

when  to  be  tried,  iy.  828. 
Accidents,  where  relieyed  against,  iiL  481. 
Accomplices,  discoyery  of,  iy.  880,  881. 
Accord,  iii.  16. 
Account-books,  when  eyidence,  iiL  868. 

eogniiable  in  equity,  iiL  487. 

writ  of,  iii.  164. 
Accroaching  royal  power,  iy.  76. 
Ae  eOarn,  iii.  288,  app.  18. 
Act  of  bankrupt!^,  iL  477. 

grace,  how  passed,  i.  184. 
when  pleaded,  iy.  896. 

parliament,  L  86. 

disobedience  to,  iy.  122. 
how  made,  i.  181. 
its  ancient  form,  i.  182. 
power,  L  186. 
priyate,  i.  86,  iL  844. 
public,  i.  86. 

when  binding  on  the  erown,  i.  201. 
4odoa  at  law,  IiL  116. 

ehou  in,  iL  897. 

«x  eofUnetUf  iiL  117. 
deiieto,  iU.  117. 

feodal,  iiL  117. 


Action  at  law,  mixed,  iiL  118. 

personal,  iiL  117. 

plea  to,  iiL  808. 

property  in,  ii.  896. 

real,  iiL  117. 
Actual  right  of  possession,  ii.  196. 
Additions,  i.  407,  iii.  802,  iy.  806,  884. 
Adherence  to  the  king's  enemies,  iy.  82. 
Acyoining  county,  trial  in,  iiL  888. 
Adjournment  of  parliament,  L  186. 
Admeasurement  of  dower,  iL  186,  iii.  188. 

pasture,  iii.  288. 
Administration,  ii.  489. 

cum  testamento  anmxOf  iL  604. 

de  bonie  norif  iL  606. 

durante  abeenOa,  ii.  608. 

durante  mmore  <etate,  ii.  608. 

limited  or  special,  iL  606. 
Administrator,  ii.  604,  iy.  428. 
Admiralty  causes,  iii.  106. 

court  of,  iii.  69,  iy.  268. 
Admission  of  a  clerk,  i.  890. 
Admittance  to  copyholds,  ii.  870. 
Admiitendum  eleneum,  writ  ad^  iii.  260. 
Ad  quod  danmuMf  writ  of,  ii.  271. 
Advertising  for  stolen  goods,  iy.  184. 
Adultery,  i.  441,  iiL  189,  iy.  66^  191. 
Advocate,  iiL  26. 
Advocatui  fieei^  iii.  27. 
Adyowson,  ii.  21,  iy.  426. 
JBquUat  sequitur  legem^  ii.  880,  iii.  441. 
Affeelwny  challenge  jvrop^er,  iii.  868,  ir.  361 
Affeerors  of  amercements,  iy.  879. 
Affidavit^  in  general,  iiL  804. 
Affinity,  L  484. 

Affirmance  of  Judgments,  iiL  411*. 
Affray,  iy.  146. 
Age,  action  suspended  by,  iii.  800. 

of  consent  to  marriage,  L  486. 

persons  how  reckoned,  L  468,  iy.  22. 
Aggregate  corporation,  L  469. 

fund,  L  881. 
Agistment,  ii.  462. 
AgnaHt  ii.  286. 
A^ut  Deij  &c.,  iy.  116. 
Agriculture,  its  original,  ii.  7. 
Aid-prayer,  iii.  800. 
Aids,  feodal,  ii.  68,  86,  iy.  418,  419. 

parliamentary,  L  808. 
Air,  right  to,  iL  14. 
AlMnaim  jue,  L  872,  878. 
Alderman,  L  117. 
Aldemey,  island  of,  i.  107. 
Alehouses,  iy.  64,  167. 
Alfred,  his  dome-book,  i.  64,  iy.  411. 
AUat  writ,  iiL  288,  app.  16,  iy.  819. 
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Alienation,  ii.  287. 

fine  for,  ii.  71,  iy.  418. 

forfeitore  bj,  ii.  268. 
Alien  priories,  i.  886,  iy.  118. 
Aliens,  i.  866,  871,  ii.  249,  274,  298,  It.  111. 

dn.y,  i.  816,  872,  374. 
Alimony,  L  441,  iii.  94. 
Allegation,  iii.  100. 
Allegiance,  i.  866,  iy.  74. 

local,  i.  870. 

natural,  i.  869. 

oath  of,  i.  867,  ir.  274. 
refusing  it,  iy.  116. 

withdrawing  ftrom,  iy.  87. 
Allodial  property,  ii.  47,  60. 
Allodium,  ii.  106. 
Allowance  of  franchise,  iii.  268. 

pardons,  iy.  401,  402. 

writs  of  error,  iy.  892. 

to  bankrupts,  ii.  488; 
AUuyion,  ii.  261. 
Almanac,  its  authority,  iii.  888. 
Alteration  of  deeds,  ii.  808. 
Amended  bill  in  equity,  iii.  448. 
Amendments  at  law,  iii.  407,  iy.  489. 
Amercement,  ii.  app.  19,  iii.  876,  iiL  app.  6^  6, 
25,  26,  iy.  879,  428. 

action  for,  iii.  159. 
American  colonies,  i.  108. 
Ancestor,  ii.  209. 
Ancestors,  how  numerous,  iL  208. 
Ancestral  actions,  iiL  186* 
Animals,  larceny  of,  iy.  286. 

property  in,  ii.  6. 
Animui  firandi,  iy.  280,  282. 

reverUndi,  ii.  892. 
Annual  parliaments,  L  168. 
Annuities,  ii.  40. 

for  liyes,  ii.  461. 
Annuhim  ei  baeulum,  inrestilaie  pmr,  L  878. 
Annui  luetut^  L  456. 
Answer  in  ehaneery,  iii.  446. 
Answer  upon  oath,  iii.  100. 
Ancient  demesne,  i.  286,  ii.  99. 
Apostasy,  iy.  48. 
Apparel,  ezeesa  in,  iy.  171. 
Appavent,  heir,  ii.  208. 

right  of  possession,  iu  196. 
Appeal  by  approyen,  iy,  880. 

how  differing  from  writ  of  error,  ilL  466. 

of  arson,  iy.  814. 
death,  iy.  814,  424. 
felony,  iy.  814. 
larceny,  ib. 
mayhem,  ib. 
rape,  ib. 
treason,  ib. 

prosecution  by,  iy.  812,  424. 

to  parliament,  iii.  454. 
Bome,  iy.  115,  421. 
Appearance  to  actions,  iii.  290. 

day  of  the  term,  or  return,  iii.  278. 
Appellee  on  spprorement,  iy.  880. 
Appendant,  adyowson,  iL  22. 

common,  ii.  88. 
Appointment  to  charitable  otes,  ii.  878. 
Appraisement,  commission  of,  tii.  262. 
Apprentice-fee,  duty  on,  L  824. 
Apprentices,  i.  426,  427,  ir.  1«>». 
Aj^fraUim  id  Uffem,  iiL  27. 
Appropriations,  L  884. 

in 


Approyement  in  felony  and  treason,  iy.  829. 

of  commons,  ii.  84,  iiL  240. 
Approyers,  iy.  880. 

compelling  prisoners  to  become,  iy.  128. 
Appurtenant  oonmion,  ii.  88. 
Arbitrary  consecrations  of  tithes,  L  118,  iL  2V 
Arbitration,  iiL  16. 
Arehbiskop,  L  155,  877. 
Archdeacon,  L  888. 

his  court,  iiL  64. 
Archdeaconry,  i.  112. 
Arches  court,  iiL  64. 

dean  of,  iii.  65. 
Areopoffus,  court  of,  iii.  865,  iy.  169,  84& 
Aristocracy,  i.  49. 
Armed,  being  uDUsually,  iy.  149. 
Armies,  L  262. 

standing,  L  414,  iy.  419,  489,  441. 
Armorial  ensigns,  IL  428,  iiL  106. 
Armour,  ftc,  embeszUng  the  king's,  It  101. 

statutes  of,  L  411. 
Arms  and  ammunitian,  exportliig  them  L  26tt 

right  of  haying,  L  148. 
Arraignment,  iy.  822,  app.  8. 

incidents  to,  iy.  824. 
Array,  challenge  to,  iii.  869,  !▼.  862. 

commission  of,  L  411. 
Arrest  of  judgment,  iii.  898,  app.  11 ,  it.  87^ 

of  persons,  iiL  288,  Iy.  289. 

seamen  and  soldiers,  i.  42i. 
Arson,  iy.  220. 

appeal  of,  iy.  814. 
Articles  of  the  nayy,  i.  420. 

war,  L  415. 
Artificers,  i.  407. 

iresidiDg  abroad,  iy.  160*. 

transporting  them,  iy.  160*. 
At,  Boman  diyisions  of,  ii.  462. 
Ascendants  excluded  fh>m  inheittisg,  !L  SlO. 
Asportation,  JT.  281. 
Assault,  iii.  120,  iy.  146,  216. 

costs  in  action  for,  iiL  401. 
Assembly  of  estates,  L  147. 

riotous  or  unlawful,  iy.  148. 
Assentu  patrit^  dower  ss,  iL  182. 
Assessments,  L  812. 
Assets,  ii.  610. 

by  deecent,  or  real,  IL  244,  802,  840. 

personal,  ii.  510. 
Assignees  of  bankrupt,  U.  480. 
Assignment  of  banknip^s  effeeta,  iL  486b 

of  ehose  in  aotioa,  iL  442. 

dower,  iL  185. 

errors,  iiL  app.  24. 

estate,  ii.  826. 

reversions,  iii.  168. 
Assigns,  ii.  289. 
Assise,  certificate  of,  iii.  889. 

commission  of,  iii.  60,  iy.  269,  424. 

court  of,  iii.  68. 

general,  L  148. 

grand,  iiL  841, '861,  app.  6^  It.  422. 

justices  of,  iiL  69,  iy  269. 
killing  Uiem,  iy.  84. 

of  arms,  L  411,  ii.  66. 
bread,  breaking,  iy*  169. 

rent  of,  iL  42. 

turned  into  a  jury,  iiL  408L 

writ  of,  iii.  184,  iy.  422. 
Association,  writ  of,  iiL  60. 
Assumpsit,  express,  iii.  168. 
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ABtnmpsIt,  implied,  iii.  159. 
ABflvnuices,  oomfflon,  ii.  294. 

eoTenant  for  farther,  ii.  ap).  11. 
Atheling,  i.  199. 
A.ttachment  against  'witneesee,  liL  869. 

for  oontempts,  iy.  288. 

in  chaneery,  iii.  448,  444. 
with  proclamation,  iii.  444. 

Writ  of,  iii.  280,  app.  18. 
Attachments,  court  of,  iii.  71. 
attainder,  ii.  251,  iv.  880. 

aet  of.  It.  259. 
Attaint,  grand  jury  in,  iii.  851,  404. 

writ  of,  iii.  402,  iy.  861. 
Attainted  persons,  ii.  290,  iv.  880. 
Attempt  to  rob.  It.  242. 

to  steal  fish,  i?.  286. 
Attestation  of  deeds,  ii.  807,  app.  1,  8»  12,  18. 

devises,  ii.  876. 
Attorney  at  law,  iii.  25. 

action  against,  iii.  165. 
Attorney-general,  iiL  27. 

information  by,  iii.  261, 427,  it.  80S. 
Attorney,  warrant  of,  to  confees  JndgnNnt,  iiL 

897. 
Attornment,  ii  72,  288,  290. 
Aubame,  droit  <2s,  i.  872,  878. 
Audita  gu&reia,  writ  of,  iii.  405. 
Auditors  in  account,  iiL  164. 
.  Averiumj  ii.  424. 
Ayerment,  iiL  809,  818,  ir.  840. 
Augmentatidi  of  Tioarages  and  ouraeiee,  i.  868. 
Aula  regioy  or  rigi9^  iiL  88»  i?.  416,  422. 
Aulnager,  L  275. 
ATOwry,  iii.  150. 
Aurum  reginmy  i.  221. 
Auter  droit,  iL  177. 
Auterfoits  aeguitf  br,  885. 

attaint,  iy.  886. 

convict,  ib. 
Auter  vis,  tenant  pur,  ii.  120. 
Authorities  in  law,  L  72. 
A*ward,  iiL  16. 
Aple,  writ  of,  iiL  186. 

Bmohatfr,  knight,  L  404. 
Backing  warrants,  iy.  291. 
Bail  aboye,  iu.  290. 

below,  iiL  291. 

oommon,  iii.  287. 

excepting  to,  iiL  291. 

ezcessiye,  L  185,  iy.  297. 

m  criminal  oaaes,  iy.  297. 

In  error,  iiL  410*. 

Justifying  or  perfecting,  iiL  291. 

rehising,  iy.  297. 

fpecial,  iii.  287,  app.  19. 

taking  insufficient,  iy.  297. 

to  the  action,  iii.  290. 

toeheriff,  iiL  290. 
Bailable  or  not,  who,  iy.  297,  296,  299. 
Bail-bond,  iii.  290,  app.  19. 
Bailiffs,  i.  845,  427. 

of  hundreds,  L  116,  845. 
Bailiwick,  L  844,  ii.  88. 
Bailment,  ii.  896,  451. 
Bail-piece,  iii.  291,  «pp.  20. 
Ballot  for  jurors,  iiL  858. 
BdlnearO,  iy.  289. 
Banishment,  L  187,  if.  877,  401. 
Bank,  L  828. 


Bank,  misbehayiour  of  its  officers,  iy.  281 
Bankrupt,  ii.  471,  iy.  481,  486. 
Bankruptcy,  ii.  285,  471. 

cognisance  of,  iii.  428. 

fraudulent,  iy.  156. 
Banneret,  knight,  L  408. 
Banns,  i.  489. 
Bar  of  dower,  ii.  186. 

plea  in,  iii.  806,  iy.  885,  896. 

trial  at,  iii.  852,  iy.  851. 
Bargain  and  sale  of  lands,  ii.  888,  app.  2. 
Bargemaster,  action  against,  iiL  165. 
Baron,  L  898. 

and  feme,  L  488. 
Baronet,  i.  408. 
Baroniee  <i(  inshopB,  L  156. 
Barretry,  iy.  184. 
Barristers,  L  28,  iii.  26. 
Base  fees,  ii.  109. 

serrices,  ii.  61. 

tenants,  ii.  148. 
Bastard,  L  454. 

administration  to,  ii.  505. 

concealment  of  its  death,  ir.  198,  858. 

eigni,  iL  248. 

incapacity  of,  L  458. 

maintenance  of,  i.  457. 

punishment  for  baring,  it.  65. 
Bath,  knight  of  the,  i/  408. 
Battel,  trial  by,  iiL  887,  app.  8,  It.  846,  418b 

422  424. 
Battery,'iu.  120,  W.  216. 

inspeollen  of,  iii.  888. 

of  a  clergyman,  iy.  217. 
serrant,  iii.  142. 
Bawdy-houses,  It.  29,  64,  167. 
Beaconage,  suit  for,  ffi.  108. 
Beacons,  L  264. 

Behariour,  good  security  for,  iT.  251,  266,  402. 
Beheading^  iy.  92,  876. 
Benefices,  iy.  107. 

Benefit  of  clergy,  iy.  888,  865,  418,  429,  441. 
Beneyolenoe,  compukiye,  L  140,  iy.  486. 
Berwick,  i.  99. 

part  of  England,  ib. 
BaaifU,  writ  of,  iii.  186. 
Bigamy,  iy.  168. 
Bill  for  patents,  &c.,  iL  846. 

in  equity,  iii.  442. 
pariiameiit,  L  181. 
how  passed,  ib. 

of  exceptions,  iii.  872. 
exchange,  U.  466. 
indictment,  iy.  802. 
Middlesex,  iU.  285,  app.  18. 
pririlege,  iU.  289. 
rights,  i.  128,  iy.  440. 

or  note,  forging,  It.  247,  249. 
totteKDg,  it.  284. 
3iUa  vera,  iT.  806. 
Bishop,  L  155,  877,  401. 

certificate  of,  iiL  885. 

not  electing  or  oonseetating.  It.  116. 

right  of,  to  try  or  be  tried,  tm  a  peer^  f.  4M)Jt 
It.  264,  265. 
Bishoprics,  nomiiifttio&  40, 1  878,  It.  166, 116^ 

415, 480. 
Bissextile  year,  iL  140. 
Black  act,  iu.  161,  It.  144,  207,  28l^,  246. 

lead,  stealing  of,  It.  284. 

maUe,  iL  48,  It.  244. 
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fiUukch  rent,  U.  43. 
Blasphemy,  It.  59. 
Blenoh-holding,  it  48. 
Blood  corrupted,  ii.  261,  W.  888. 

inheritable,  ii.  246. 

ef  the  first  purchaser,  ii.  220. 

restitution  in,  iy.  402. 

royal,  i.  225. 

whole  and  half,  ii.  227. 
Body  corporate,  i.  467. 

how  protected,  i.  184. 

politic,  i.  467. 
Boiling  to  death.  It.  196. 
Bona  notabUiOt  ii.  509. 

voeantta,  i.  299. 
Bond,  ii.  840,  app.  18,  ill.  app.  19,  W.  442. 

of  arbitration,  iii.  16. 
tenants,  ii.  148. 
B<mo  €t  malo,  writ  de,  It.  270. 
Book  of  rates,  i.  816. 
Book-land,  ii.  90. 
Books  and  papers,  production  of,  iii.  882. 

popish,  importing  or  selling  them,  !▼•  115. 
Borough,  i.  115,  iL  82. 

courts,  iii.  80. 

English,  i.  75,  ii.  88. 
Borrowing,  iL  458. 
Borsholder,  L  115,  856,  !▼.  418. 
Botes,  iL  85. 
Bottomry,  ii.  457. 
Bound  bailiffs,  L  845. 
Bounties  on  exportation,  L  815. 
Bordeaux,  mayor  of,  his  certificate,  ilL  884. 
Bracton,  L  72,  It.  425. 
Breach  of  close,  iii.  209. 

eoTenant,  iii.  156. 

duty,  action  for,  liL  165. 

peace.  It.  142. 

pound,  iii.  146. 

prison,  iy.  180. 
Brehon  law  in  Ireland,  L  100,  if.  818. 
Brevia  Uttata,  ii.  807. 
Bribery  in  elections,  L  179. 

magistrates,  iy.  189. 
Bridges,  L  857,  iy.  424. 

annoyances  in,  iy.  167. 

destroying,  iy.  248. 
British  constitution,  i.  50. 

islands,  i.  105. 
Britons,  antient,  their  laws,  L  68,  It.  408. 
Britton,  L  72,  iiL  406,  iy.  427. 
Brooke,  L  72. 
Brothels,  frequenting,  iy.  64. 

keeping,  iy.  29,  64,  167. 
Bubbles,  iy.  117. 
Buggery,  iy.  215. 
Bulles,  papal,  iy.  106,  110. 
Burgage,  tenure  in,  ii.  82,  iy.  419. 
Burgesses  in  parliament,  their  election,  L  178. 
Burglary,  iy.  228. 
Burial  charges,  ii.  508. 

of  felo  de  se,  iy.  190. 
Burning  in  the  eheek,  iy.  99,  870,  877. 

in  the  hand,  iy.  867, 869,  870, 872, 877,  app.  4. 

malicious,  iy.  244,  245,  246. 

the  king's  ships,  Ac,  iy.  102. 

to  death,  iy.  98,  204,  216,  222,  876,  408. 
BuUerage,  L  815. 
By-laws,  L  475. 

aotion  on,  iiL  160. 
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Calais,  captain  of;  his  oertifiMte,  iiL  884. 
Calendar  of  prisoners,  ir.  408. 
Calling  the  plaintiff,  iiL  876. 
Cancelling  deeds,  ii.  809. 

letters-patent,  iiL  47,  48. 

wills,  u.  502. 
Canonical  obedience,  iy.  106,  112,  208. 

purgation,  iii.  842,  iy.  868. 
Canon  Uw,  L  14,  19,  79,  82,  88,  !▼.  421,  42i. 
Canons  of  a  church,  L  888. 

of  inheritance,  ii  208. 
1608,  L  88 
Capacity  of  guUt,  ir.  20. 

to  purchase  or  conyey,  iL  290. 
CqjpioM  ad  audiendum  /udidym,  iy.  875. 

retpondendum,  iii.  281,  a]^.  14,  iy.  818»  489, 

app.  8. 
MaUtfaaendum,  iiL  160,  414,  app.  26 

m  wUhemamf  iii.  129,  149,  418. 

pro  JuUj  iii.  898. 

uOoffotum,  iii.  284,  app.  17,  iy.  820. 
Capiaiurf  judgment  quod^  iii.  898,  app.  1^. 
CapUoy  distribution  per,  iL  617. 

suocessioB  pmr,  ii.  218. 
Capital  punishment,  iy.  9,  18,  286*,  876  418, 

441. 
Cignte,  tenants  in,  iL  60. 
Caption  of  indictment,  iy.  851,  app.  1. 
Captiyes,  ii.  402. 
Captures  at  sea,  ii.  401. 
Caput  ^^pmiMii,  iy.  820. 
Carnal  knowledge  of  infanta,  it.  212. 
Carrier,  action  against,  iiL  165- 
Cart-bote,  ii.  85. 
Case,  action  on,  iii.  52,  122,  It.  442. 

reseryed  at  nin  pruuj  iiL  878. 

stated  out  of  chancery,  iiL  458. 
Castigatory  for  scolds,  iy.  168. 
Castration,  iy.  206. 
Catu  eontimU,  writ  m,  iiL  51. 

provitOf  writ  of  entry  in,  iiL  188. 
Casual  ejector,  iii.  202,  app.  7. 
Cattle,  malicious  killing  or  maiming,  !▼.  244, 241 

owner  answerable  for,  iiL  154,  Sll,  iy.  197. 
Caoeal,  iiL  98,  246. 
Cauia  matrimonii  pntloaUit  writ  of  «itry,  ML 

188. 
Cause,  challenge  for.  It.  858. 
Causes  of  demurrer,  iiL  815,  app.  2IL 
CenimariuMf  L  116. 
Ctnteni,  i.  117,  iiL  85. 
CmUumviri,  iii.  815. 
C^  eorpui,  iiL  288,  app.  15, 18,  19. 
Certificate  for  costs,  iii.  214. 

into  chancery,  iiL  458. 

of  assise,  iiL  889. 

of  bankrupt,  ii.  482. 
poor,  i.  864. 

trial  by,  iU.  888. 
Certiorari  fadat,  iy.  262,  265,  272,  820.  SSL 
Ceuaoit,  writ  of,  iii.  282. 
Ceuio  bonorumf  iL  478,  488. 
Cession  of  a  benefice,  L  892. 
OeMtui  quo  trtut,  iL  828. 
vie,  U.  128. 
tfte,  iL  828. 
Chains,  hanging  in,  ir.  202. 
Challenge  of  jury,  iU.  859,  It  862 

to  fight,  iy.  150. 
Chamberlain,  lord  great,  iiL  88. 
Champer^,  It.  185. 


INDEX. 


GhuBpions  in  irUl  bj  iMttel,  iU.  839,  app.  4. 

Chuioe,  iy.  26. 

Chanoellor,  his  name  ftnd  offioe,  ilL  47. 

lord,  Ui.  S8,  47. 

kiUing  him.  It.  84. 

of  a  uooese,  L  882. 
the  duchy  of  Laaoaster,  iii.  78. 
exchequer,  ill.  45. 
oniTersitj,  his  court,  ilL  88. 
Chance-medley,  iy.  184. 
Chancery,  court  of,  iiL  47,  iy.  486. 
Chapters,  L  882. 
Charge  to  grand  Jury,  iy.  808. 
Charitable  uses,  ii.  278,  876. 
commission  of^  iiL  428. 
Charities,  cognisance  of,  lit  427. 

informations  for,  ib. 
Charter,  ii.  296. 
Charter  of  the  king,  ii.  846. 
Cliarter-goyemments  in  America,  L  109. 
Charter-land,  ii.  90. 
Chase,  U.  88,  416,  iy.  415. 

beasts  of,  ii.  88,  415. 
Chastity,  homicide  in  defence  of,  iy.  18L 
Chattels,  U.  885. 

personal,  ii.  887. 

real,  it  886. 
Cliaud-medley,  iy.  184. 
Cheat,  action  against,  lit  165*. 
Cheating,  !▼.  159. 

at  play,  iy.  178. 
Cheek,  burning  in,  iy.  99,  870,  877. 
Chester,  county  palatine  of^  L  117. 

courts  of,  iii.  78. 
Cherisance,  ii.  474. 

Chichele,  archbishop;  yindicated.  It,  118. 
Chief  baron  of  the  exchequer,  iii.  45. 

justices,  iiL  41. 

Justiciary  of  England,  iiL  88,  iy.  416. 

rents,  ii.  42. 

tenants  in,  iL  60. 
Children,  duties  of,  i.  458. 

eyidence  of,  iy.  214. 
Chirograph,  iL  296. 

of  a  fine,  ii.  app.  15. 
Chiyalry,  court  of,  iii.  68,  iy.  268. 
its  Jurisdiction,  iii.  108,  iy.  268. 

guardian  in,  L  462. 

tenure  in,  ii.  62. 
€fho$e  in  action,  ii.  897. 

how  assigned,  ii.  442,  iy.  441. 

possession,  ii.  889. 
Ohristian  courts,  iii.  64. 
Christianity,  offences  against,  iy.  48. 

part  of  the  laws  of  Knffland,  iy.  59. 
Qhuroh,  burglary  in,  iy.  224. 

larceny  in,  iy.  240. 

marriage  in,  L  489. 

oifenoes  against,  iy.  50. 

or  churchyard,  affrays  in,  iy.  146. 

rate,  L  895,  iii.  92. 

repairs  of,  iiL  92. 
Churchwardens,  L  894. 
Cinque  ports,  courts  of,  iii.  79. 
Circuits,  iiL  59,  iy.  422,  424. 
Circumstantial  eridence,  iiL  871. 
Citation,  iiL  100. 

Gitixens  in  parliament,  thdr  electors,  L  178. 
City,  L  115. 
Ciyil  corporations,  L  470. 

death,  IL  121. 


Ciril  ii^uries,  iU.  2. 

Uw,  L  14, 19,  79,  81,  88,  iy.  121,  422 
its  study  forbidden,  L  19. 

Uberty,  L  6,  125,  251 

Ust,  L  882,  iY.  440. 

state,  L  896. 

subjection,  iy.  28. 
Clarendon,  constitutions  of^  iy.  422. 
Claumm  frtgit^  iiL  209. 
Clearing  contempts  in  chancery,  ilL  446. 
Clementine  consUtutiona,  L  82. 
Clergy,  L  876. 

ayerse  to  the  common  law,  L  19,  20. 

benefit  of,  iy.  888,  865,  418,  429,  441. 

plea  of,  iy.  888. 

prayer  of,  iy.  app.  4. 
Clergymen,  beating  them,  iy.  217. 
Clerical  habit  and  tonsure,  iy.  866. 
Clmco  admUtendOf  writ  de,  iii.  412. 
Clerk  in  offioe,  i.  17. 

in  orders,  L  888,  iy.  867. 

of  the  market,  his  court,  iy.  275. 
peace,  iy.  272. 
CUents,  iii.  28. 
Clipping  the  coin,  iy.  90. 
Clothes,  malicious  destroying  of,  iy.  244. 
Clocks,  when  introduced,  iiL  410. 
Close,  breach  of^  iiL  209. 

rolls,  ii.  846. 

writs,  ib. 
Cloth,  stealing,  tram  the  tenters,  iy.  288 
Coal-mines,  setting  fire  to,  iy.  245. 
Coat-armour,  ii.  806,  iiL  105 
Code  of  Justinian,  L  81. 

Theodosius,  L  81. 
Codicil,  iL  500. 
CoffnaH,  ii.285. 

Cognisance,  claim  of,  iiL  298,  iy.  278. 
Cognisance  de  draiif  came  ceo,  &c.,  fine  nr,  n 
852. 

d$  droit  iaiUum,  fine  rar,  ii.  858. 

in  repleyin,  iiL  150. 

of  pleas,  ii.  88. 
wrongs,  iiL  86. 
Cognizee  of  a  fine,  iL  851,  iiL  157. 

recogoizance,  ii.  841. 
Cognisor  of  a  fine,  ii.  850,  iiL  157. 

recognisance,  iL  841. 
CognovU  actUmtm,  iii.  804,  897. 
Coin,  falsifying,  ftc.,  iy.  84,  86,  90,  98, 120p 

felonies  and  misdemeanours  relating  to,  i? 
98. 

treasons  relating  to,  iy.  84,  88,  90. 
Coinage,  instruments  of^  treason  relatiye  lOp  iv 
90. 

right  of,  L  277. 
Coke,  Sir  Edward,  L  72,  78. 
Collateral  consanguinity,  ii.  204. 

descent,  iL  220. 

issue,  iy.  896,  app.  5. 

warranty,  iL  801. 
CoUaHo  banorumf  ii.  517* 
Collation  to  a  benefice,  1.  890. 
Collatiye  adyowsons,  iL  22. 
Collecting  the  goods  of  the  deceased,  IL  Ua 
Colleges,  i.  471. 

their  yisitors,  i.  482. 
CoUegia  in  the  ciyil  law,  L  469. 
CalUffmdum  b&na  d^fimca^  letters  «^  IL  60ft 
Colonies,  L  108,  ii.  7. 
Colour  in  pleading,  i^  809. 
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Combinations,  It.  159*. 
CombuHh  doMrum^  It.  874. 
Commendoj  i.  898,  it.  107. 
Commerce,  king  the  arbiter  of,  L  278. 
Commission  of  array,  i«  411.  , 

bankrupt^  ii.  480. 
lonaoy,  L  805. 
the  peace,  i.  861,  ir.  270. 
to  examine  witnesses,  iii.  888,  488,  449. 
take  answers  in  equity,  iii.  447. 
Commitment  of  bankrupt,  ii.  481. 

persons  accused,  iy.  298. 
Committee  of  council,  i.  282. 
parliament,  i.  188. 
peers  out  of  parliament,  ill  68. 
lunatio,  i.  806. 
Common  appendant,  iL  88. 
appurtenant,  ib. 
bail,  iii.  287. 
barretor,  iy.  184. 
beoause  of  yicinage,  H.  88. 
bench,  court  of,  iii.  87. 

justices  of,  killing  them,  iy.  84. 
disturbance  of,  iii.  287. 
estate  in,  it  191,  899. 
farrier,  &o;,  action  against,  3iL  166. 
form,  proof  of  iriU  in,  ii.  508. 
in  gross,  ii.  84. 
informer,  iii.  161. 
Jury,  iU.  868. 
law,  L  68,  67,  iy.  411,  41S. 
corporation  by,  i.  472. 
dower  by,  ii.  182. 
guardian  by,  i.  461« 
nuisance,  iy.  166. 
of  estoyers,  ii.  86. 
pasture,  it.  88. 
piscary,  ii.  84. 
turbary,  ib. 
pleas,  UL  40. 
court  of,  iii.  87. 

court  of,  fixed  at  Westminster,  i.  92,  28,  iii. 
89,  iy.  424. 
prayer  book,  reyiline  of,  it.  60. 
recoyery,  iii.  182, 198,  iy.  429. 
right  of,  ii.  82. 
MNM  mombrty  iii.  289. 
Mold,  iy.  168. 
seal,  L  476. 
Bstreharge  of,  ill.  287. 
tenant  in,  of  lands,  iL  191,  "app.  6. 

chattels  personal,  iL  899. 
yoQchee,  ii.  869,  app.  18,  19. 
Ktterer  of  false  money,  iy.  100. 
ways,  ii.  85. 
witiiout  stint,  ii.  84. 
Commonalty,  i.  408. 
Commons,  house  of,  i.  168. 
Commonwealth,  offences  against,  iy.  127. 
Commorancy,  iy.  278. 
Cummunem  legem,  writ  of  entry  ad,  iiL  188. 
Communion  of  goods,  ii.  8. 
Conmiutatioii  of  penance,  it.  106,  217,  276. 
Compact,  i.  45. 

Compassing  the  health  of  the  king,  ftc,  iy.  76. 
Oompmuatio,  iii.  806. 
Competent  witnesses,  iiL  869. 
Composition,  real,  for  tithes,  IL  28. 

witii  •creditors,  ii.  484. 
Compound  larceny,  iy.  289. 
Compounding  felony,  iy.  184. 


Compounding  other  proeecutions.  iY.  185 
Compulsion,  iy.  27. 

Compurgators,  iii.  842,  848  iy.  868,  414. 
Concealment  from  the  crown,  iy.  43iS. 

of  bastard's  death,  iy.  198,  868. 
Coneeeeii,  fine  tur,  iL  858. 
Conclusion  of  deeds,  ii.  804,  app.  1,  8, 12. 

pleas,  iii.  808. 
Concord  in  a  fine,  ii.  360,  app.  14,  iiL  167. 
Condition,  ii.  299,  app.  8. 

breach  of,  ii.  281. 

estate  on,  iL  152. 

in  deed,  iL  166. 
law,  ii.  164,  166. 

of  a  bond,  ii.  840,  app.  18,  iiL  app.  20. 
Conditional  fees,  ii.  110. 

pardon,  iy.  401. 
Coneys,  taking,  killing,  or  stealing,  iy.  286,  Ml. 
Confess  and  ayoid,  iii.  810. 
Confession  by  prisoners,  -iy.  -867. 

of  action,  iii.  808,  897. 
indictment,  iy.  829. 
Cortfeeeio,  bill  taken  pro,  m.  444,  446 
Confinement  to  tiie  realm,  i.  266. 
Confirmation  of  bishops,  L  878,  880,  iy.  116 

lands,  iL  826. 
Confiscation,  L  299,  iy.  877. 
Confusion,  property  by,  ii.  406. 
Conge  d'eelire,  L  879,  882,  iy.  421. 
Coigugal  rights,  restitution  of^  iiL  94. 

subtraction  of,  iii.  94- 
Conjuration,  iy.  60,  486. 
Conquest,  Norman,  L  199,  iy.  414,  416. 

or  acquisition,  ii.  48,  242. 
yictory,  L  108,  107. 
Consattffuineue  frater,  ii.  282. 
Consanguinity,  L  484,  iL  202. 

table  of,  ii.  208. 
Conscience,  courts,  (st,  iiL  81,  iy.  441. 
Consecration  of  bishops,  L  880,  iy.  116. 
Consequential  damages,  action  for,  iii.  154 
Consenrators  of  the  peace,  L  860,  iy.  418. 

of  truce  and  safe-conducts,  iy.  69. 
Consideration  of  contracts,  ii.  446.       ^ 

of  deeds,  iL  296,  app.  2,  4. 
Coruideraium  eet  per  curiam,  iii.  89b. 
Condliium,  or  imparlance,  iy.  866. 
Cotuimili  eatu,  writ  of  entry  ta,  iiL  188. 
Consistory  court,  iii.  64. 
Consort,  queen,  i.  219. 
Conspiracy,  iy.  186. 

action  of,  iii.  126. 
Constable,  L  866,  411,  iy.  292. 

high,  L  116. 

lord  high,  L  856,  iii.  88,  iy.  268. 
his  court,  iu.  68,  iy.  268. 
Constitution,  English,  L  50,  127, 144,  lo4,  t^O, 

218,  217,  284,  287,  iiL  60»,  iy.  489. 
Construction  of  deeds  and  wills,  iL  879. 

statutes,  i.  87. 
Constructiye  treason,  iy.  76,  86. 
Oonsuetudmibua  et  eertUm,  writ  de,  dL  S8X. 
Consultation,  writ  of,  iiL  114. 
Consummate,  tenant  by  curtesy,  iL  128. 
Contempt  against  the  king,  iy.  121. 

in  courts  of  equity,  iiL  448. 
law,  iy.  288. 
Contetiement,  iy.  879. 
Contentious  jurisdiction,  iiL  66. 
Oontestatio  Utit,  iii.  296. 
Contingent  legacy,  iL  618. 
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Contingeot  remainder,  ii.  169. 

trustees  to  support,  ii.  171,  app.  6. 
uses,  ii.  834. 
Continual  claim,  ii.  816,  iii,  176. 
Continuances,  iii.  816,  Bfp.  4,  11,  22,  24»  26. 

with  clause  of  niii  priue,  iii.  868. 
Continuando  in  trespaas,  iii.  212. 
Contract,  ii.  442. 
action  on,  iii.  117. 
express,  iii.  164. 
implied,  iii.  160. 
of  marriage,  i.  489. 

•uit  for,  iii.  98^ 
original,  between  king  and  people,  i  288. 
simple,  ii.  466. 
special,  ib. 
ConiraetUy  action  ex,  iii.  117. 
Gonyention  of  estates,  i.  161,  162. 

parliaments,  i.  162. 
Conyentional  estates  for  life,  ii.  120. 
Conyersion,  iii.  162. 
Conyeyances,  ii.  9,  298,  809,  ir.  480. 
CouTiction,  iy.  862. 
summary,  iy.  280. 
Conyooation,  L  279. 

3ourt  of  bishops  in,  iii.  67. 
Coparceners,  ii.  187. 
Copper  coin,  counterfeiting,  It.  100. 
Copy  of  indictment,  iy.  861. 

record  of  indictment,  iii.  126. 
Copyhold,  ii.  96,  147,  iy.  489. 
for  life,  it  97. 
forfeiture  of,  ii.  284. 
not  liable  to  elegit,  iii.  419. 
of  frank  tenure,  ii.  100,  149. 

inheritance,  ii.  97. 
tamed  into  frank  fee,  ii.  868. 
Copyrights,  ii.  406. 

Com,  grain,  meal,  &c.,  destroying,  It.  246. 
Corn-rents,  ii.  822. 
Comage,  tenure  by,  ii.  74. 
Corody,  i.  288,  ii.  40. 
Coronation-oath,  ancient,  i.  286. 

modem,  ib, 
Coronatore  digendo,  writ  d»j  L  847. 

exonerando,  writ  de,  i.  848. 
Coroner,  i.  846,  iv.  292,  418. 

his  court,  iy.  274. 
Corporate  counties,  L  120. 

name,  i.  474, 
Corporation,  i.  467,  iL  480. 
act,  iy.  68,  489. 
courts  of,  iii.  80« 
its  dissolution,  i.  486. 
'luties,  L  479. 

incidents  and  powers,  i.  477. 
Its  lands  if  dissoWed,  i.  484,  ii.  266. 
priyileges  and  disabilities,  i.  476. 
Corporeal  hereditaments,  ii.  17. 
Corpse,  stealing  of,  ii.  429,  iy.  286*. 
Corparit  juris  eanoniei,  i.  82. 

/urit  cimlit,  i.  81. 
Correction,  house  of,  iy.  870^  871,  877. 
of  apprentices,  i.  428. 
children,  i.  462,  468,  iy.  182. 
scholars,  i.  468,  iy.  182. 
senrants,  L  428,  iy.  182. 
wife,  i.  444. 
Corruption  of  blood,  ii.  261,  iy.  868,  418,  488,% 

440. 
Corse-prenent,  il  426. 


Corsned,  trial  by,  iy.  846i  414. 

Cosinage,  writ  of,  iii.  186. 

Costs,  ii.  489,  iii.  188,  899,  app.  i2,  26^  36 

in  equity,  iii.  461. 

no  more  than  damages,  iii.  400. 

on  not  going  to  trial,  iii.  867. 
Coyenant,  iii.  166. 

in  a  deed,  ii.  804,  app.  8,  10. 

real,  iii.  167. 

to  stand  seised  to  uses,  il.  888. 

writ  of,  U.  860,  app.  14,  iiL  167. 
Coyert-baron,  i.  442. 
Coyerture,  ib. 

Councils  of  the  king^  i.  227. 
Counsel,  iii.  26. 

action  against,  iii.  166. 

for  prisoners,  iy.  866. 

king's,  iiL  27. 

when  silenced,  iii.  29. 
Count,  i.  117,  898. 

in  declaration,  iii.  298,  296. 
Counterfeiting  the  king's  coin,  It.  84,  88» 

seals,  iy.  88,  89. 
Counterpart,  ii.  296. 
Country,  trial  by  the,  iii.  849,  iy.  849. 
County,  i.  117,  iy.  411. 

court,  L  178,  848,  iU.  86,  iy.  411,  414»  4161 
420,  422,  424,  441. 
of  Middlesex,  iii.  88. 

palatine,  i.  117,  iy.  481. 
Court,  i.  267,  iiL  28,  iy.  268,  414. 

baron,  ii.  90,  iii.  88,  iy.  411. 

Christian,  iii.  64« 

hand,  iU.  828. 

leet,  iy.  278,  411,  424. 

martial,  L  416. 

power  to  erect,  L  267,  iii.  24. 
Courts,  profits  of,  i.  289. 
Crayen,  iii.  840,  iy.  848. 
Credible  witness,  iii.  870. 
Crimes,  iy.  1,  2,  6. 
Criminal  conyersation,  iiL  189 

law,  iy.  2. 
Cross  bills,  iii.  44& 

causes,  iii.  461. 

remainder,  ii.  881. 

sign  of,  in  deeds,  ii.  806. 
Crown,  descent  of  the,  L  191,  Iy.  418. 

office,  iy.  266,  808. 

pleas  of  the,  iy.  2. 
Cncking-stool,  iy.  168. 
Cm  ante  dwortium^  writ  ot,  iiL  188. 
Cfui  in  vita,  writ  of,  ib. 
Cul  prit,  iy.  889. 
Cumberland,  theft  in,  iy.  288. 
Curate,  i.  898. 

his  salary,  iii.  90. 
Curator  of  infants,  &c.,  L  460. 
Curatoree  oiorvm,  L  868. 
Curfeu,  iy.  419,  420. 
CuriaUtoi,  iL  126. 
Cursing,  iy.  69. 
Curtesy,  tenant  by,  iL  126. 
Custody  of  idioto  and  lunatics,  i.  808,  iiL  4X1 

of  temporalities,  L  282,  iy.  421. 
Custom,  ii.  268,  422. 

assurances  by,  iL  866. 

dower  by,  ii.  182. 

general,  1.  68,  78. 

heriot,  ii.  422. 

of  London,  how  tried,  iii.  884. 
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Custom,  parilctilar,  i.  74. 

how  allowed,  i.  78. 

when  legal,  i.  76. 
Customary  freehold,  ii.  100, 149. 

tenant,  ii.  147. 
Customs  on  merchandise,  i.  818,  817. 
Oustuma  antiqua  sive  magna,  L  814. 

parva  et  nova,  ib. 
Ouatot  rotulorvm,  i.  849,  app.  1,  iy.  272. 
Cutpurses,  iy.  241. 

Damage  to  things  personal,  ill.  168. 
Damage-feasant,  iii.  6. 
Damages,  ii.  438,  iii.  187,  188. 
Dane-loffe,  i.  65,  iy.  412. 
Darrein  jfretentment,  assize  of,  iii.  246. 
Date  of  a  deed,  ii.  804^  app.  1,  8,  12, 18. 
Day  in  bank,  iii.  277. 
court,  iii.  816. 

of  grace,  iii.  278. 
De  bene  eeee,  iii.  888. 
De  la  plus  bdle,  dower,  U.  182. 
Deacon,  i.  888. 
Dead  man's  part,  ii.  618. 
Deadly  feud,  iy.  244. 
Deaf,  dumb,  and  blind,  L  804,  ii.  497. 
Dean  and  chapter,  i.  882. 

rural,  i.  388. 
Deanery,  rural,  i.  112. 
Death,  appeal  of,  iy.  814,  424. 

ciyil,  i.  182. 

Judgment  of,  iy.  app.  4. 
Debet  et  detinet,  action  in,  iii.  166. 
Debt,  it  464,  iii.  164. 

aotiou  of,  iii.  164,  app.  18. 
on  amercement,  ill.  161. 
by  law,  iii.  160. 
escape,  iii.  166. 
judgment,  iii.  160,  421. 
on  penal  statutes,  iii.  161. 

information  of.  Hi.  261. 

public,  1.  828,  iy.  441. 
Debtee  executor,  iii.  18. 
Debtor,  refusing  to  discoyer  his  effeots,  It.  168. 
Debts,  priority  of,  ii.  611 . 
Decttt,  action  for,  iii.  166*. 
of,  iii.  166*,  406. 

on  the  case,  in  nature  of,  iii.  166*,  406. 
Decennary,  i.  116,  iy.  262. 
Deception  of  the  king  in  his  grants,  i.  246. 
DecisiTe  oath,  iii.  342. 
Declaration,  iii.  298,  app.  7,  10,  21. 
Declaratory  part  of  a  law,  i.  64. 

statutes,  1.  86. 
Declinatory  plea,  iy.  888,  866. 
Decree  in  equity,  iii.  461. 
Decretals,  i.  82. 
Deeretum  Chatiani,  1.  82. 
Dedimue  poteetatem,  i.  862,  ii.  861,  iii.  447. 
Deed,  ii.  295.  . 
Deed-poll,  ii.  296. 
Deeds,  stealing  of,  iy.  284. 
Deer-stealing,  iy.  285,  289. 

in  disguise,  iy.  144. 
Default,  judgment  by,  iii.  296,  896. 
Defeasance,  deed  of,  ii.  827,  842. 
Defectum,  challenge  ^^ro^ter,  iii.  862,  iy.  862. 
Defence,  iL  app.  18,  iii.  296,  app.  8,  6,  10,  22. 
Defendant,  iii.  26. 
Defensiye  allegation,  iii.  100. 
Definitiye  sentence,  iii.  101. 
718 


Deforcement,  iii.  1V2. 

Deforciant,  ii.  850,  app.  16,  16,  iiL  174. 

Degrradation  of  peers,  i.  40Z, 

Degrees,  conferred  by  the  archbishop,  L  881. 

in  writs  of  entry,  iii.  186. 

of  consanguinity,  ii.  206. 

how  reckoned,  ii  206,  207,  224 
guilt,  iy.  84. 
Dehors,  matter,  iii.  887,  iy.  890. 
Delay  of  the  law,  iii.  428. 
Delegates,  court  of,  iiL  66,  Q9. 

in  academical  causes,  iii.  86. 
DeUetum,  challenge  propter,  iii.  868,  iy.  86J 
DeliTcrance,  second,  writ  of,  iii.  160. 
Deliyery  of  a  deed,  ii.  806,  app.  8,  12,  18. 
Demand  of  lands,  ii.  app.  18. 
Demandant  and  tenant,  ii.  app.  18. 
Demesne  lands,  ii.  90. 
Demesnes  of  the  crown,  L  286. 
Demi-mark,  tender  of,  iiL  app.  5. 
Demise  of  the  crown,  L  188,  249. 
Demi-yills,  i.  116. 
Democracy,  L  49. 

Demolishing  churches,  houses,  &c.,  iy   14S 
Demurrer,  iii.  814,  app.  28. 

book,  iii.  817. 

in  equity,  iii.  446. 

to  eyidence,  iii.  872. 
indictment,  iy.  888. 
Denial  of  rent,  iii.  170. 
Denizen,  L  874,  ii.  249. 
Deodand,  i.  800. 
Departure  in  pleading,  iii.  810. 
Depopulatio  agrorwn,  iy.  874. 
Depositions,  iii.  888. 

in  chancery,  iii.  449. 

ecclesiastical  courts,  UL  100. 
Depriyation,  i.  898. 
Derelict  lands,  ii.  262. 
Dereliction  of  property,  ii.  9. 
Deriyatiye  conyeyances,  ii.  824. 
Deeeender,  writ  of  formedon  in,  iiL  19^. 
Descent  of  lands,  ii.  201,  iy.  418,  421 
Descent  of  the  crown,  L  198,  iy-  418. 
collateral,  i.  194. 
lineal,  L  198. 

rules  of,  ii.  208. 

table  of,  ii.  240. 
Desertion,  i.  416,  iy.  102. 
Detainer,  forcible,  iii.  179,  It.  148. 

unlawful,  ilL  161. 
Determinable  freehold,  iL  121. 
Determination  of  will,  iL  146. 
Detinet,  action  of  debt  in,  iiL  166^ 
Detinue,  action  of,  iii.  162. 
Devastation,  ii.  608. 
D^yise,  ii.  878,  iy.  480. 
DoTisee,  liable  to  debts  of  debtor,  iL  178 
Die,  eat  eine,  iii.  816,  899. 
Diet,  excess  in,  iy.  171. 
Diets,  i.  147. 
Digests,  i.  81. 
Dignity  of  the  king,  L  241. 
Dignities,  iL  87. 
Dilapidations,  iii.  91. 
Dilatory  pleas,  iii.  301.- 
Diminishing  the  coin,  iy.  90. 
Diminution  of  record,  iy.  890. 
Diocese,  L  112. 
Direct  prerogatiyee,  i.  289. 
Directoiy  part  of  a  law,  L  56. 
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Disabilltiefl,  It  877. 
Disability,  pleu  to,  iii.  SOI. 
IN^Ahling  a  man's  limbs  or  members,  It.  205, 
206,  207. 

rtatates  of  leases,  ii.  820,  it.  482. 
Dindaimer  of  tenure,  il.  276,  iiL  288. 
Discontinuance  of  action,  iii.  296. 

estate,  iii.  171. 
Discovery  by  bankrupt,  ii.  488. 

of  accomplices,  It.  880,  881. 

on  oath,  iii.  881,  487. 
Discretionary  fines  and  imprisonment,  It.  878. 
Disfiguring,  ir.  207. 
Disguise,  iv.  144. 

Dismembering,  punishment  by.  It.  877. 
Dismission  of  bill  in  equity,  iii.  461. 
Disorderly  houses.  It.  167. 
•  persons,  iy.  169. 
Disparagement,  ii.  70. 
Dispensation  from  the  king,  ii.  272. 

pope,  iy.  116. 
Dispensing  power  of  the  king,  L  142,  186,  842, 

IT,  486,  440. 
Dispossession,  iii.  167,  198. 
Dissection  of  murderers,  it.  202,  876,  app.  4. 
Disseisin,  ii.  195,  iii.  169. 

at  the  party's  election,  iii.  170,  171. 

warranty  commencing  by,  ii.  802. 

writ  of  entry  sur,  iii.  188. 
Dissenters,  Protestant,  It.  58. 
Dissolution  of  parliament,  i.  188. 
nistress,  ii.  41,  42,  48,  452,  ilL  6,  7. 

excessive,  iii.  12. 

illegal,  for  crown  debts.  It.  428. 

infinite,  iii.  281,  280,  It.  285,  818. 

sale  of,  iiL  14. 

second,  iii.  12. 
Distribution  of  intestate's  effects,  Ii.  516,  It. 

408,  424,  489. 
Dittrinffos  in  chancery,  ill.  446. 
detinue,  iii.  418. 

fwatorea^  iii.  854. 

to  compel  appearance,  iiL  280,  app.  14. 
Disturbance,  iii.  286. 

of  common,  iii.  287. 
franchises,  iii.  286. 
patronage,  iii.  242. 
religious  assemblies,  It.  54. 
tenure,  iii.  242. 
ways,  iii.  241. 
Disturber,  ii.  278. 

DiTersity  of  person,  plea  of.  It.  896. 
Dividend  of  bankrupt's  effects,  ii.  487. 
Divine  law,  i.  42. 

Divine  right  of  kings,  L  191,  It.  486. 
tithes,  ii.  25. 

service,  tenure  by,  IL  102. 
Divnrce,  i.  440,  iiL  94. 
Do^  ut  de»f  ii.  444. 
Jaei<u^  ii.  445. 
Doequet  of  judgment,  IL  611,  iii.  397. 
Doctrines,  illegal,  asserting  or  publishing,  L  160, 

208,  217,  iv.  91,  116,  128. 
Dog,  carrying,  iv.  128. 
Dogs,  stealing  them,  iv.  286*. 

£c.,  owner  answerable  for,  iii.  154. 
Dome-book  of  Alfred,  i.  64,  iv.  411. 
Domesday-book,  ii.  49,  99,  iii.  881. 
Dominion,  ii.  1. 

Domitm  naturm^  animals,  ii.  890. 
l}anatio  mortU  catua,  ii.  514. 


Donative  advowsons,  ii.  28. 

Done,  grant,  et  render,  fine  <«r«  U.  868 

DonU,  statute  de,  ii.  112. 

Double  fine,  ii.  858. 

plea,  iii.  808. 

voucher,  ii.  app.  17. 
Dowager,  princess,  iv.  81. 

queen,  L  224,  iv.  81. 
Dower,  iL  129,  iv.  424. 

ad  oethim  eeelefim,  ii.  182. 

assignment  of,  IL  185. 

bar  of,  iL  186. 

by  common  law,  ii.  182. 
custom,  ib. 

de  la  pitta  belU,  ib. 

ex  ateensu  palrie,  ii.  188. 

Justices  of,  iii.  59. 

unde  niha  habet,  writ  of,  iii.  188. 

writ  of  right  of,  iii.  188,  194. 
Draught  for  money,  ii.  467. 
Drawbacks,  i.  815. 
Drawing  to  the  gallows,  iv.  92,  876. 
Droit  droit,  iL  199. 
Druids,  their  customs,  L  68,  iv.  408. 
Drunkenness,  iv.  26,  64. 
Duchy-court  of  Lancaster,  iii.  78. 
Ducking-stool,  iv.  169,  877. 
Duel,  iv.  145,  185,  199. 
Dues,  ecclesiastical,  non-payment  of^  iiL  89. 
Dukes,  L  897,  409. 
Dum  juU  intra  mtatem,  writ  of,  iii.  188. 

non  eon^oe  mentie,  writ  of,  ib. 
Duodeeima  manue,  iii.  848. 
Duplex  querela,  iii.  247. 
DupUeatio,  iii.  810. 
Duplicity  in  pleading,  iii.  808,  811. 
Durante  absentia,  administration,  iL  608. 

minore  mtate,  administration,  ib. 
Duress,  ii.  292. 

of  imprisonment,  i.  181,  186. 

per  nUnae,  L  181,  iv.  80. 
Durham,  county  palatine  of,  L  117« 

courts  of,  iiL  78. 
Duties  of  persons,  i.  128. 

of  the  king,  i.  288. 
Dwelling-house,  iv.  224. 

Ealdormen,  i.  898. 

Ear,  loss  of,  iv.  146,  158,  169»,  206,  247  877. 

EarL  L  117,  898. 

marshal,  his  court,  iiL  68,  iv.  268 
Earnest,  ii.  447. 
Bat  inde  tine  die,  iii.  816,  899. 
Eavesdroppers,  iv.  168. 
Ecclesiastical  corporations,  i.  470. 
courts,  iii.  61. 

their  cognizance,  iii.  87,  ir.  276,  426. 

when  separated  from  the  civil,  iiL  62,  iv 
415,  421. 
Education  of  children,  L  450. 
Edgar,  king,  his  laws,  i.  66,  ir.  412. 
Edward  the  Confessor,  his  laws,  L  66,  iv.  41 SL 

420. 
Egyptians,  ir.  166. 
Ej^tUme  firmm,  writ  of,  ill.  199. 
Ejectment,  action  of,  iii.  199,  app.  7,  ir.  441. 
Election  of  bishops,  i.  877,  iv.  116,  421. 

magistrates,  L  840,  iv.  418,  427. 

members  of  parliament,  L  170,  177. 

Scots  peers,  i.  168,  iv.  117. 
Elective  monarchy,  L  192,  iv.  418. 
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JSleemoBynary  oorporationi,  L  471. 
EUffU,  estate  bj,  ii.  161. 

writ  of,  iii.  418,  It.  426. 
Elisors,  iii.  866. 
Eloignment,  iii.  129,  149. 
Elopement,  i.  442,  ii.  180. 
Ely,  courts  of,  iii.  78. 

isle  of,  i.  120. 
Embargo,  i.  270. 
Embassadors,  i.  268. 

killing  them,  it,  86. 

violation  of  their  pririleges,  It.  70,  441. 
Emblements,  ii.  122,  146,  408. 
Embowelling  aliye,  iT.  92,  876. 
Embracery,  iy.  140. 
Emperor,  his  authority^  1.  242i 
EmphyUuna^  iii.  232. 
Empson  and  Dudley,  It.  810. 
Enabling  statute  of  leases,  ii.  819. 
Enclosure,  disseisin,  by,  iii.  170. 
Endowment  of  Ticarages,  L  887. 

widows,  ii.  186. 
Enemies,  i.  267,  !▼.  88. 

goods,  ii.  401* 
England,  i.  111. 
JSngleteherie,  \y.  196. 

English,  law  proceedings  in*  iii.  822,  iT.  441. 
Engrossing,  ir.  160. 
Enlarger  VnttUe^  it  824. 
Enlarging  statute,  i.  87. 
Enquiry,  writ  of,  iit  898. 
Efu^wt,  ii.  169. 
Entuls,  ii.  112,  It.  427,  481. 
Entries,  books  of,  iii.  271. 
Entry,  iii.  6,  174. 

forcible,  iii.  179,  It.  14& 

on  lands,  ii.  812. 

tolled  by  descent,  ill  176,  177. 

writ  of,  iii.  180,  ii.  app.  17. 
Equity,  i.  61,  91,  ui.  60,  429. 

and  law,  courts  of,  how  distanguith^d,  lu. 
429,  486,  iY.  442. 

courts,  history  of,  iii.  60,  It.  480. 
practice  of,  iii.  442. 

of  redemption,  ii.  169. 
statutes,  iii.  481. 

reserred,  iii.  468. 

side  of  the  chancery,  iii.  60. 
exchequer,  iii.  46. 
Eriach,  iy.  818. 
Error,  costs  in,  iii.  400,  410*,  app.  26. 

writ  of,  iii.  407,  app.  21,  iv.  891. 

where  prosecuted,  iii.  410*,  411*,  !▼.  891. 
Escape,  iii.  290,  416,  iy.  129. 

action  for,  iii.  166. 

assisting  in,  It.  181. 
Escheat,  i.  808,  U.  11,  72,  89,  244^  It.  888,  418, 
418. 

writ  of,  iii.  194. 
Escrow,  ii.  807. 
Escuage,  ii.  74,  ir.  422. 
Esplees,  ii.  app.  18,  iii.  app.  8. 
Esquire,  i.  406. 
Essoign,  iii.  277. 

day  of  the  term,  iii.  278. 
Estate  in  lands,  ii.  108. 
Estates  of  the  kingdom,  i.  166. 
Estoppel,  ii.  296,  iii.  808. 
ISttoveriU  haberuUt,  writ  tie,  L  441* 
BstoYors  of  a  wife,  ib. 

common  of,  iL  86. 
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Estrays,  i.  297,  it  14. 

Estreat  of  recognizance,  ftc,  W.  26IL 

Estrepement,  writ  of^  iii.  226. 

Evidence,  iii.  867,  Iy.  866. 

Ex  officio  informatiens.  It.  808. 

Ez  pott  facto  laws,  i.  46. 

Examination  in  chancery^  UL  449. 

of  bankrupt,  ii.  481. 
prisoners,  It.  296. 
witnesses,  iii.  872. 

trial  by,  iii.  881. 
ExctptiOy  iii.  810. 
Exceptions,  bill  of,  iii.  872. 

to  answer  in  chancery,  iii.  448k 
Exchange,  bill  of,  ii.  466. 

deed  of,  ii.  828. 

of  goods  and  chattels,  ii  446. 
lands,  ii.  828. 
Exchequer  chamber,  court  qU  iii*  M. 

court  of,  iii.  44. 

receipt  of,  ib. 
Excise,  L  8ia 

hereditary,  i.  289. 

offences  against,  how  tried,  !▼.  281. 
Exclnsion-bUl,  i.  210. 
Excommunication,  iii.  101, 
Ejceommynieaio  c4ynendo,  writ  i2e,  ilL  IQS 

deliberandOf  writ  de,  ib. 
Excusable  homicide.  It.  182. 
Executed  contract,  ii.  448. 

estate,  ii.  168. 

fine,  ii.  868* 

remainder,  ii.  168. 
Execution,  civil,  iii.  412,  app.  26. 

criminal,  iy.  408. 
award  of,  iv.  268,  408,  app.  6. 
plea  in  bar  of,  Iy.  896. 
precept  of,  Iy.  408. 
rule  for,  iY.  404. 

Yarying  from  judgment,  !▼.  179,  404 
warrant  of,  iy.  404,  app.  6b 
writ  of,  iy.  408,  app.  7. 

of  derisM,  ii.  876. 
uses,  ii.  888. 

process  of,  iii.  279,  412. 
Executiye  power,  L  190. 
Executor,  U.  608. 

de  ton  tortt  ii.  607. 

of  executor,  ii.  606. 
his  own  wrong,  ii.  607. 
Executory  contract,  ii.  448. 

derise,  ii.  178,  884. 

estate,  ii.  168. 

remainder,  ii.  169. 
Exemplification,  U.  app.  17. 
Exemptions  from  tithes,  iL  28. 
Exigent,  writ  of,  iii.  288,  iy.  819. 
Erigi  faciat,  writ  of,  iii.  288,  app.  16»  iy.  819. 
Exile,  i.  187,  iy.  877. 
Expectancy,  estates  in,  ii.  168. 
Expenses  of  prosecution,  Iy.  862. 

witnesses,  iii.  869,  iy.  862. 
Exportation  of  wool,  Jtc.,  iy.  164,  428. 
Express  condition,  ii.  164. 

contract,  ii.  448,  iiL  164. 

malice,  iy.  198. 

warranty,  ii.  801. 
Extendi  faaat,  iU.  420. 
Extent,. writ  of,  ib. 
Extinguishment  of  eitatet,  it  826. 
Extortion,  iy.  141. 
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Rztra-parochial  places,  i.  114. 

tithes,  i.  288. 
BxtraTagants,  i.  82. 
Eye,  potting  out,  !▼.  206,  20r 
Kjre,  chief  Jnstice  in,  iii.  72. 

Justices  in,  iii.  68,  iy.  422,  42% 
killing  them,  ir.  84. 

FaeiOf  ut  <2m,  ii.  445. 

faeiaty  ii.  444. 
FactOy  king  efe,  L  204,  870,  ir.  77. 
Factor,  i.  427. 

Factorship,  cognizable  in  equity,  iii.  4S7. 
Fair,  i.  274,  iii.  218. 
Faise  imprisonment,  iii.  127,  iT.  218. 
action  of,  iii.  188. 

Judgment,  writ  of,  iii.  84,  407. 

news,  iy.  149. 

retam,  action  for,  iii.  Ill,  16& 

Terdict,  iii.  402,  ir.  140. 

weights  And  medsnres,  iT.  169. 
FaUi  crimen,  iv.  89,  185,  167,  247. 
Falsifying  attainder,  it.  890; 

coin,  iT.  84,  88,  90,  98. 

Judgment,  iT.  890. 
Fame,  good  or  ill.  It.  266,  299. 
Farm,  ii.  818. 

Farrier,  common,  action  against,  iiL  I661. 
FaTour,  challenge  to,  iii.  868. 
Fealty,  i.  866. 

oath  of,  ii.  45,  58,  86. 
Fear,  putting  in,  iT.  242. 
Fee,  ii.  46,  104,  106. 

after  a  fee,  ii.  884. 

ecclesiastical,  iii.  90. 

farm-rent,  ii.  48. 

simple,  ii.  104,  app.  1,  6. 

tail,  ii.  112,  app.  6. 
Fees  to  counsel,  iii.  28. 
Feigned  issue,  iii.  452. 
Fdo  de  9e,  ii.  499,  It.  189. 
Felon,  ii.  499. 
Felonious  homicide.  It.  188. 
Felony,  ii.  284,  iT.  94. 

appeal  of,  iT.  814. 

compounding  of.  It.  184. 

misprision  of,  it.  121. 

punishment  of,  It.  98,  216,  222. 
Feme  covert,  i.  442,  ii.  292,  497. 
Feodal  actions,  iii.  117. 

tenures,  ii.  44,  iT.  418. 
among  the  Saxons,  It.  418. 
when  reoeiTed  in  England,  iL  48,  It.  418, 
418. 
Feoffment,  ii.  810,  app.  1. 
Feorm,  ii.  818. 
Ftrm  naturm,  animals,  ii.  890, 
Ferry,  iii.  219. 
Fetters,  It.  800,  822. 
Feud,  ii.  46. 
Feudatory,  ii.  68. 
Feudum  an^i^um,  iL  212,  221 

tqferttsmy  ii.  246. 

htmorarium,  ii.  66,  215. 

improprinmj  ii.  68. 

mdividuum,  ii.  215. 

maU/hwrny  ii.  212,  248. 

novum,  ii.  212,  221. 
held  ut  antiguum^  lb. 

paUmumy  ii.  248. 

froprium,  ii.  68 
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Fiction  in  Faw,  iii.  43,  lifl 
Fictitious  plaintiff,  iT.  184. 
Fidd  commiBtwiif  ii.  327. 
Fidejussors,  iii.  108,  291. 
Fief,  ii.  46. 

d'haubert,  ii.  62. 
Fieri  fadaa,  writ  of,  iii.  417,  ftpp.  27 

fecif  iii.  app.  27. 
Fifteenths,  I  809; 
Filial  portion,  ii.  619 
Final  decree,  iii.  462. 

judgment,  iiL  898. 
Finding  of  indictments.  It.  805. 

things  personal,  ii.  9. 
Fine  for  alienation,  ii.  71,  89. 
endowment,  ii.  186. 
misdemeanours,  iT.  877,  878. 

in  copyhold,  ii.  98. 

of  lands,  u.  118,  848,  iU.  167,  174,  It.  426. 
429. 
executed,  ii.  858. 

reversal  of,  when  IcTied  of  oopyholdB,  iL  868, 
iii.  166*. 

9ur  done,  ffrant,  et  render,  iL  858. 
cognizance  de  droit,  come  ceo,  fto.,  iL  862, 
app.  14. 
tantwn,  iL  868. 
conceetit,  ib. 
Fines  and  forfeitures,  when  grtttttable,  Ui  269, 

iT.  879. 
Finger,  disabling.  It.  205. 
Fire,  negligence  of,  L  481,  ir.  222. 
^ire-bote,  ii.  85. 
Fire-ordeal,  It.  842. 
Fire-works,  It.  168. 
First-fruits,  i.  284,  ii.  67,  ir.  107. 
Fish,  royal,  i.  228,  290. 

stealing,  in  disguise,  It.  144,  286. 
or  attempting  to  steal.  It.  286. 
Fishery,  common  of,  ii.  34. 

free,  iL  89,  417,  iT.  424. 

scTcral,  ii.  89. 
Fish-pond,  destroying.  It.  245. 
Fitzherbert,  i.  72,  iii.  188. 
Fleets,  i.  262,  It.  419. 
Fleta,  i.  72,  It.  427. 
Flight,  iT.  887. 
Flotsam,  L  293,  iii.  106. 
Fomus  nauticum,  iL  458. 
Folk-land,  ii.  90,  92. 
Foot  of  a  fine,  ii.  851,  app.  15. 
Force,  injuries  with  and  without,  iii.  118. 

when  repellable  by  death.  It.  181. 
Forcible  abduction  and  marriage.  It.  208 

entry  and  detainer,  iiL  179,  iy.  148. 
Foreclosure,  ii.  169. 
Foreign  bill  of  exchange,  iL  467. 

coin,  forging  it,  iy.  89,  99,  120. 

county,  indictment  in.  It.  808. 

dominions,  i.  111. 

prince,  pension  from,  iy.  122* 

service,  Iv.  101. 
Forest,  i.  280,  iL  14,  88,  414. 

courts,  iii.  71. 

laws,  iL  416v  iii.  78,  iy.  415,  420,  491,  421. 
432^487. 
Foretta,.  emrta,  dit,  iy.  428,  425. 
Forestaller,.  disseisin  by,  iiL  170. 
ForestalliBg^iy.  160. 
Foretooth,,  striking  out,  iy.  205. 
PeifeituN,.  L  290,  u  168,267. 
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Porfeitnn  for  orimes,  !▼.  877,  881,  418,  424. 

of  oopjholdt,  ii.  284^ 
goods  and  chatUIt,  ii.  420,  It.  886. 
lands,  ii.  267,  ir.  881. 
Forgery,  iv.  247. 

ForgiTeness  by  the  proseontor,  W.  864. 
Forma  paiq>€fit,  iii.  400. 
Formedon,  writ  of,  iii.  191. 
Forms  of  law,  unalterable,  L  142. 
Fomioation,  iy.  66. 
Forts  and  castles,  i.  268. 
Fortune-tellers,  iT.  62. 
Forty  days*  oonrt,  iii.  71. 
Founder  of  a  corporadon,  L  480. 
Foundling-hospitals,  t  181. 
Franchise,  ii.  87. 

allowance  of,  iii.  268. 

disturbance  of,  Iii.  286. 

royal,  i.  802L 
Frankalmoign,  ii.  101. 
Franked  letters,  i.  828. 
Frank-marriage,  ii.  116. 
Frank-pledge,  L  116,  It.  262. 

yiew  of,  iy.  278. 
Frank  tenement,  it  104. 
Frank  tenure,  ii.  61. 
Fraitr  coruanguiMUM^  ii.  282. 

uUrinui^  ib. 
Fraud,  ciyil,  where  cognisable,  ilL  481»  487, 469. 

criminal,  iy.  169. 
Frauds  and  pexjnries,  statute  of,  i.  418,  iL  161, 

269,  297,  806,  887,  842,  864,  876,  448,  466, 

600,  601,  616,  iii.  169,  421,  !▼.  489. 
Fraudulent  deeds,  ii.  296. 

deyises,  ii.  878. 
Fraunk-ferme^  ii.  80. 
Free-bench,  ii.  182. 

fishery,  ii.  89,  417. 

■eryices,  ii.  60. 

socage,  iL  79. 

warren,  iL  88,  417,  It.  416i. 
Freehold,  ii.  104. 

leases,  iL  120,  818. 
Fresh  suit,  i.  297. 
Fruit,  stealing  of,  iy.  288. 
Full  age,  i.  468. 
Fumage,  t.  826. 
Funds,  public,  i.  881. 
Funeral^expenses,  iL  608. 
Furandi  animtu,  iy.  280,  282. 
FSOwro,  ft>eehold  m,  iL  144,  166. 

Gage,  iii.  280,  app.  4. 

estates  in,  ii.  167. 
Game,  iL  14,  896,  408,  410,  It.  416. 

destroying  of,  iy.  174. 

Uws,  iy.  174,  416. 

selling  of,  iy.  176. 
Gfloning,  iy.  171. 

houses,  iy.  167,  171. 
Gaol-deliyery,  iy.  270,  app.  8. 
Qaol-distemper,  i.  846. 
Gaolers,  i.  846,  iy.  800. 

compelling  prisoners  to  be  approTen,  ftc.,  It. 
128. 
Gardens,  robbing  of,  iy.  288. 
Garter,  knight  of,  L  408. 
Gayelkind,  L  74,  H.  84,  iy.  408  418. 
General  demurrer,  ilL  816. 

ftind,  L  881. 

imparlance,  ilL  801 
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General  Issue,  iiL  806,  iy.  888. 

legacy,  iL  612. 

occupancy,  iL  268. 

sessions,  iy.  272. 

statute,  L  86. 

tail,  iL  118,  app.  6. 

yerdict,  iu.  878,  iy.  861. 

warrant,  iy.  291. 
Gentlemen,  L  406,  406. 
Gift  of  chattels  personal,  iL  441. 
real,  iL  440. 
lands  and  tenements,  IL  816. 
OUda  mereatoriOf  i.  478. 
Glanyil,  L  72,  iy.  421. 
Gleaning,  in.  212. 

God  and  religion,  offences  against,  iy.  48. 
Good  behayiour,  security  for,  It.  261,  266. 

consideration,  iL  297. 
Goyemment,  contempts  agidnst,  It.  128. 

its  original,  i.  48. 
Grand  assise,  uL  841,  861,  app.  6,  It.  422. 

Cfouttumier  of  Normandy,  L  107. 

juror,  disclosing  eyidenoe,  iy.  126. 

jury,  iy.  802,  app.  2. 
in  attaint,  iiL  861,  404. 

larceny,  iy.  229. 

seijeanty,  iL  78. 
Grants,  ii.  9. 

of  chattels  personal,  IL  44L 
real,  ii.  440. 
lands  and  tenements,  iL  817* 
the  king,  iL  846. 
Great  council,  L  147. 

seal  of  the  king,  u.  846,  ill  47. 
counterfeiting  it,  iy.  88. 

tithes,  i.  888. 
Gregorian  code,  L  81. 
Gross,  adyowson  in,  iL  22. 

common  in,  iL  84. 

yillein  in,  ii.  98. 
Guardian  ad  litem,  IiL  427. 

and  ward,  L  460. 

at  common  law,  i.  461. 

by  custom,  L  462. 
nature,  L  461. 
statute,  L  462. 

for  nurture,  i.  461. 

in  chiyalry,  L  462,  iL  67. 
socage,  ii.  88. 

testamentary,  L  462. 
Chiemsey,  island  of,  L  107. 
Gunpowder,  hindering  its  importation.  It.  T  Ii 

keeping  or  carrying  it  illegally,  iy.  118. 
Gypsies,  iy.  166. 

Habeai  eorpora  Juratarum,  iiL  864. 
corpuif  i.  186. 
act,  L  128,  iiL  186,  iy.  488. 
ad  deliberandum^  iii.  180. 
faciendum  et  reeipiendum,  lb. 
proeequendum,  ib. 
rteptmdendwm^  iiL  129. 
eaXi^faeiiendum,  ib. 
eubpeieniumf  iii.  181. 
teeiificandum^  iii.  180. 
eum  eauea,  iU.  76,  180. 
Habendum  of  a  deed,  iL  298,  app.  1,  2,  ft. 
Habere  fadae  poteeeeionem,  iiL  412. 

fMftfiom,  ib. 
Habitation,  offences  against,  iy.  220. 
property  in,  IL  4. 
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Hacknej  oofuslies  and  cbun,  L  826. 
HertdUat  Jae«n»,  iL  269. 
Herttieo  eamburlmdOf  writ  de,  !▼.  40,  489. 
Half-blood,  i.  194»  ii.  227. 
Hame-seckeo,  It.  228. 
Hamlet,  i.  116. 
Hanaper-office,  iii.  49. 

Hand,  burning  in.  It.  867,  869,  870^  872,  877, 
app.  4. 

disabling.  It.  206. 

holding  np.  It.  828. 

loM  of,  iT.  126,  164,  276,  877. 

sale,  ii.  448. 

writing,  similitade  of,  iT.  868. 
Hanging,  !▼.  876. 
HanoYer,  i.  111. 
Hares,  stealing -them,  iT.  289. 
Havens,  i.  264. 
Hawks,  stealing  of,  ir.  286. 
Hay-bote,  ii.  86. 

Head  of  the  church,  i.  279,  It.  480. 
Headborongh,  i.  116. 
Health,  L  184. 

injaries  to,  iii.  122. 

offenoes  against  pablic,  !▼.  161. 
Hearing  in  equity,  iiL  461. 
Hearsay  eridenoe,  iii.  868. 
Hearth-money,  i.  826. 
Hedge-bote,  ii.  86. 

stealing,  It.  288. 
Heir,  ii.  201. 

apparent  and  presumptiTey  iL  208. 
Heiress,  stealing  of.  It.  208. 
Heir-looms,  ii.  427. 

Helping  to  stolen  goods  for  reward,  iT.  182. 
Hengham,  L  72,  iii.  409,  iT.  427. 
Henry  L,  his  laws.  It.  4i20. 
Heptarchy,  Saxon,  It*  410. 
Heraldry,  lit  106. 
Heralds,  ib. 

books,  ib. 
Hereditaments,  ii.  17. 
Hereditary  right  to  the  erown,  L  191,  209. 
Heresy,  It.  44. 

Heritable  Jurisdictions,  U.  77. 
Heretochs,  i.  897,  409,  It.  418. 
Heriots,  ii.  97,  422. 

seising  of,  iii.  16. 
Hermogenian  code,  i.  81. 
High-commission  court,  iiL  67,  It.  488,  487. 

constable,  i.  866. 
of  England,  L  866,  iT.  268. 
his  court,  iii.  68,  It.  26a 

misdemeanours.  It.  121. 

steward  of  Oreat  Britain,  his  court,  ir.  261, 
848. 
in  parliament.  It.  260,  268. 

steward  of  Oxford,  hifl  court.  It.  277. 

treason,  iT.  76. 
trials  in.  It.  861,  440. 
ffighways,  L  867,  iL  86. 

annoyances  in.  It.  167. 

robbery  in  or  near.  It.  248. 
Hiring,  U.  468. 
History  of  the  law,  It.  407. 
Hogs,  keeping  them  in  towoi.  It.  167. 
Holding  oTcr,  iL  161,  iU.  210,  211. 
Homage,  iL  68. 

anoesCral,  iL  800. 

hj  bishops,  i  283,  879,  It.  421. 

liege,  L  867 


I  Homage  of  a  court-baron,  iL  91. 

simple,  L  867. 
Homicide,  It.  177. 
Homme  r^Uffiando,  writ  cb,  iii.  129. 
Honorary  feuds,  ii.  66,  216. 
Honoru  retpeUum^  challenge  m§pUr^  iiL  361   if. 

862. 
Honour,  court  of,  iii.  104. 

of  a  peer,  i.  402. 

or  dignity,  L  271. 
seignory,  ii.  91. 
Hop-binds,  destroying,  iT.  246. 
Horse-races,  It.  178. 
Horse-stealing,  iT.  288. 
Horses,  sale  of,  ii.  460.  < 

Hospitals,  i.  471,  474. 

their  risitors,  L  482. 
Hotchpot,  ii.  190,  617. 
House,  immunities  of.  It.  228. 

larceny  from,  It.  240. 

bote,  ii.  86. 

tax,  i.  826,  826. 
Hue  and  cry.  It.  298.  » 

Hundred,  L  116,  It.  411. 

action  against,  for  robbery,  fto.,  HL  161,  iv 
246,294. 

court,  iiL  84,  It.  411. 
Hundredors,  challenge  for  defect  ol^  iiL  869,  ir 

852. 
Hunger,  It.  81. 
Hunting,  iii.  218. 

by  inferior  tradesmen,  iii.  216,  401. 
night  or  in  disguise.  It.  148,  144. 
Hurdle,  It.  92,  876. 
Husband  and  wife,  L  488,  It.  28. 

injuries  to,  iiL  189. 
Hustings,  court  of,  in  London,  iiL  80l 
Hydage,  L  810. 
Eppotheca^  iL  169. 

Idenlity  of  person,  It.  896. 
Idiot,  L  808,  ii.  291,  It.  24. 

cognisance  of,  iii.  427. 

inspection  of,  iii.  882. 

marriage  of,  i.  488. 
Idwta  mqtnrendOf  writ  cb,  L  808. 
Idleness,  It.  169. 

Ignominious  punishments.  It.  877.  « 

IgnoramuM,  iT.  806. 
Ignorance,  It.  27. 
Illegal  conditions,  IL  166. 
Imagining  the  king's  death.  It.  76. 
Imbezzling  king's  armour  or  stores,  ir.  101. 

public  money.  It.  121. 

records,  It.  128. 
Immediate  descent,  iL  226. 

states  of  the  empire,  ii  60. 
Imparlance,  ii.  app.  19,  Hi.  299,  801,  app.  S2 
Impeachment  in  parliament.  It.  269. 

of  waste,  ii.  288.  app.  6. 
Imperial  chamber,  iiL  89. 

constitutions,  L  80. 

crown  and  dignity,  L  242. 
Impediments  of  marriage,  L  484. 
Implication,  ii.  881. 
Implied  condition,  il.  162. 

contract,  iL  448,  iU.  169. 

malice,  iT.  200. 

warranty,  ii.  300. 
Importing  affntu  dW,  crosses,  kn.  It.  116. 

counterfeit  money,  It.  84,  89. 
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Impossible  condition,  ii.  166. 
Impostares,  religiousi  It.  62. 
Impotency,  L  484. 
InqHttmtim,  property  ratione^  ii.  S94. 
Tmpressing  seamen,  i.  420. 
rmprisonment,  i.  184,  186,  iy.  S77,  486. 

beyond  sea,  i.  187,  it.  116. 

false,  iii.  127,  it.  218. 
Improper  feuds,  ii.  68. 
Impropriations,  i.  884. 
Incapacities,  \y,  877. 
Incendiaries,  !▼.  220. 
Incest,  iv.  66. 
Inohantment,  iT.  60. 
Incidental  prerogatives,  i.  240. 
Inclosures,  destroying,  It.  247. 
Incomplete  judgments,  iii.  897. 
Incorporation,  power  of,  i.  472,  474. 
Incorporeal  hereditaments,  ii.  20. 
Incorrigible  roguery,  it.  169. 
Incuml^nty  i.  891. 

Incumbrances,  coYenant  against,  ii.  app.  10. 
Indebitatus  atmmpntf  iii.  166. 
Indefeasible  right  to  the  throne,  i.  196. 
indentures,  ii.  296. 

of  a  fine,  ii.  861,  app.  16. 
India,  misdemeanours  in,  iT.  806. 
Indieatrit,  writ  of,  iii.  91. 
Indictable,  what,  it.  218. 
Indictment,  It.  802,  app.  2. 

copy  of,  iii.  126,  It.  861. 

locality  of,  It.  808. 
Indiriduals,  offences  against,  It.  176. 
Indorsement  of  bills  and  notes,  ii.  468,  It.  441. 
Induction  to  a  benefice,  i.  891,  ii.  812,  It.  107. 
Induttriam^  property  j^er,  ii.  891. 
Infamous  witness,  iii.  869. 
Infant,  i.  468,  ii.  292,  462,  497,  It.  22. 

carnal  knowledge  of.  It.  212. 

cognizance  of,  iii.  427. 

CTidence  by.  It.  214. 

inspection  of,  iii.  882. 

in  centre  ta  mere,  i.  129,  180,  ii.  169. 

privileges  and  disabilities  of,  i.  464. 
Infeodations  of  tithes,  iL  27. 
Inflaence  on  elections  to  parliament,  i.  179. 
Information,  compoanding  of.  It.  186. 

^criminal,  iy.  808,  429,  486. 

ex  officio,  iii.  427,  it.  808. 

for  charities,  iii.  427. 

in  crown  office,  it.  808. 

ecclesiastical  courts,  iii.  101. 
exchequer,  iii.  261. 
nature  of  quo  warranto.  It.  812, 441. 
rem^  iii.  262. 

of  superstitions  uses,  iii.  428. 
Informer,  common,  ii.  487,  iii.  161,  It.  808. 
Infortunium^  homicide  j70r,  iT.  182. 
Inheritable  blood,  ii.  246. 
Inheritance,  ii.  11,  201. 

canons  of,  ii.  208. 

estates  of,  ii.  104. 
Initiate,  tenant  by  curtesy,  ii.  127. 
Injunction  in  equity,  iii.  448. 
Injuries,  ciTil,  iii.  2. 

with  and  without  force,  ill.  118. 
Inland  bill  of  exchange,  ii.  467. 
Inmates,  iT.  170. 

Inn  of  court  and  chancery,  i.  28,  26. 
Innkeeper,  action  against,  iii.  166,  166. 
Inns,  disorderly.  It.  167. 
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Innuendo^  iii.  126. 

Inofficious  testament,  i,  447,  ii.  609S. 

Inquest  of  office,  iii.  258,  It.  801,  424. 

Inquieitio  poet  mortem^  it  68,  iiL  268. 

Ineidiatio  viarum.  It.  874. 

Ineimul  eomjnUaeeent,  iii.  164: 

InsolTency,  act  of,  ii.  484. 

InsoWent  debtors,  ii  484,  iiL  416. 

Inspection,  trial  by,  iiL  881. 

Instalment,  IL  812. 

Inetanter,  trial.  It.  896,  app.  6. 

Institutes  of  Justinian,  i.  81. 

Institution  to  a  benefioe,  L  890,  ii.  28,  ir.  lOT 

Insurance,  ii.  468,  iiL  74,  It.  442. 

Interdieium,  iii.  442. 

Intereeee  Termini,  ii.  144. 

Interest  of  money,  ii.  464. 

on  bankrupt's  debts,  ii.  488. 
legacies,  ii.  614. 

or  no  interest,  insurance,  iL  469,  460l 
Interested  witness,  ilL  870. 
Interlineation  in  a  deed,  ii.  808. 
Interlocutory  decree  in  ecclesiaatical  oonrti,  Bi 
101. 
chancery,  iii.  462. 

Judgment,  iii.  896. 
Interpleader,  bill  of,  iiL  448. 
Interpretation  of  laws,  L  69. 
Interregnum,  i.  196,  249. 
Interrogatories,  examinatioii  on,  IiL  888,  488^ 
iT.  287. 

in  chancery,  iiL  449. 
Intestacy,  ii.  494. 

Intestates,  their  debts  and  effects,  ir.  426^  4M 
Intrusion,  information  of,  iiL  261. 

on  freehold,  iii.  169. 

writ  of,  iiL  188. 
luTentory  of  deceased  effects,  IL  610. 
luTestiture,  ii.  209. 

of  benefices,  ii.  28. 
feuds,  ii.  68. 
lands,  ii.  811. 
luToluntary  manslaughter.  It.  192. 
Ireland,  L  99. 
Iron,  stealing,  It.  238. 
Irons  to  secure  prisoners.  It.  800,  822 
Islands,  ii.  261. 
Issuable  terms,  iii.  868. 
Issue  at  law,  iiL  814. 

collateral.  It.  896,  app.  6. 

feigned,  iiL  462. 

in  criminal  cases,  It.  889,  ftpp.  8,  6i. 

equity,  iii.  449. 
Joinder  of,  iiL  816,  app.  10,  It.  840,  app.  SL 

tender  of,  iii.  818. 
Issues  on  a  dietrtngoe,  iiL  280L 
Itinerant  courts.  It.  411,  422. 

Justices,  iiL  69,  It.  422. 

Jactitation  of  marriage,  UL  98. 
JtofaiU,  iiL  407,  It.  876,  489. 
Jersey,  island  of,  L  107. 
Jeteam,  L  298,  iii.  106. 
Jews,  L  876,  It.  878. 

children  of,  L  449. 
John,  king,  his  resignatioti  of  the  erown  to  th« 

pope,  It.  108,  111. 
Joinder  in  demurrer,  iii.  816,  ftpp.  24. 

of  battel,  iii.  app.  4. 
issue,  iii.  816,  app.  10,  It.  840,  app.  8. 
Joint-tenancy  in  lands,  ii.  179. 
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Joint-tenaocy  in  things  personal,  ii.  899. 
Joint-tenant,  king  cannot  be,  ii.  i09. 
Jointure,  ii.  187,  180,  app.  5. 
Judges,  i.  267,  liL  25,  iy.  440. 

assaulting  them,  iv.  125. 

how  counsel  for  prisoners,  It.  855. 

killing  them,  Iy.  84. 

their  commissions,  i.  267. 

threatening  or  reproaching  them,  !▼.  126. 
Judgment,  iL  app.  19,  iii.  895,  app.  5,  6,  12, 
24,  26. 

•ction  on,  iii.  160,  422. 

in  criminal  cases.  It.  875,  app.  4. 

property  by,  ii.  486. 

relicTed  against  in  equity,  iii.  487. 
J%tdiee$  ordmarii^  iii.  815. 
Judicial  power,  i.  267,  269. 

writs,  iii.  282. 
fudieium  Dei,  ir.  841,  842. 

/«m,  aquXy  et  iffnis.  It.  844. 

pariumj  iii.  850. 
Jure  divmo,  right  to  the  throne,  L  191. 

tithes,  U.  25. 
Jure,  king  de,  i.  204,  it.  77. 
Jurie  ittrum,  writ  of,  iii.  252. 
Jurisdiction,  encroachment  of,  iii.  111. 

of  courts,  settled  by  Edw.  I.,  It.  425,  426. 

plea  to,  iii.  801,  It.  888. 
Jurors,  fining  or  imprisoning,  iy.  861. 
Jury,  trial  by,  iii.  849,  It.  849,  414,  441. 
Jut  cKcreeeendiy  ii.  184,  app.  5. 

ad  rentf  iL  812. 

duplicatum,  ii.  199. 

fidueiariumj  ii.  828. 

moffittumt  i.  406. 

tn  re,  ii.  812. 

Uffitimum,  ii.  828. 

patronatut,  iii.  246. 

prmioriumf  iii.  50. 

precanum^  ii.  828. 
Justice,  free  course  of,  i.  141. 

homicide  in  adyancement  of.  It.  179. 

king  the  fountain  of,  i.  266. 

neglect  or  refusal  of,  iii.  109. 

Offences  against.  It.  128. 
Justice-seat,  court  of,  iii.  72. 
Jueticies,  writ  of,  iii.  86. 
Justifiable  homicide,  iy.  178. 
Justification,  special,  iii.  806. 
Justifying  bail,  iii.  290. 

Keeper,  lord,  iii.  47. 
Kidnapping,  It.  219. 

Killing,  what  amounts,  to  homicide,  !▼.  196. 
Kindred,  how  numerous,  ii.  205. 
King,  i.  190. 
can  do  no  wrong,  i.  246,  iii.  254,  It.  82. 
compassing  or  imagining  his  death,  !▼.  76. 
his  oounciU,  i.  227. 

counsel,  iii.  27. 

courts,  contempts  against,  It.  124. 

dignity,  i.  241. 

duties,  i.  288. 

enemies,  adhering  to,  It.  82. 

gOTemment,  contempts,  against,  iy.  128. 

grants,  ii.  846. 

money,  counterfeiting,  Iy.  84. 

palaces,  contempts  against,  iy.  124. 

perfection,  i.  246. 

perpetuity,  L  249. 

person,  contempts  against,  iy.  128. 


King,  his  pleasure,  how  understood,  iy.  121 
power,  i.  250. 
prerogatiye,  i.  287. 

contempts  against,  iy.  122. 
felonies  against,  iy.  98. 
prerogatiye  in  debts,  judgments,  and  •!• 

cutions,  iii.  420. 
reyenue,  extraordinary,  i.  807. 

ordinary,  i.  281. 
royal  family,  i.  219,  225. 
seals,  ii.  846,  847,  iii.  47. 

counterfeiting,  iy.  88,  89. 
silyer,  ii.  850. 
soYcreignty,  L  241.    ' 
title,  i.  190. 

contempts  against,  iy.  128. 
ubiquity,  i.  270. 
injuries  to  or  by,  iii.  254. 
leyying  war  against,  iy.  81. 
refusal  to  adyise  or  assist  him,  iy.  122. 
King's  bench,  court  of,  iii.  41,  iy.  265. 

justices  of,  killing  them,  iy.  84. 
Ejiight  bachelor,  i.  4(M. 
banneret,  i.  408. 
of  the  bath,  ib. 
garter,  ib. 

shire,  his  electors,  i.  172. 
to  be  returned  on  a  lord's  jury,  iii.  859. 
Knight's-fee,  i.  404,  410,  ii.  62. 
Knighthood,  i.  404,  ii.  69,  iy.  487 
Knight-seryice,  iL  62. 

Labour,  foundation  of  property,  ti.  b, 

hard,  iy.  870,  871,  877. 
Labourers,  i.  407,  426. 
Laches,  i.  247. 

of  infant,  i.  465. 
Ltum  mqfeetatii  crimen^  iy.  75,  89. 
Lmsione  fidei,  suit  pro,  iii.  52. 
Laity,  L  896. 

Lancaster,  county  palatine  of,  L  IIT 
its  courts,  iii.  78. 

duchy  of,  its  courts,  ib. 
Lands,  iL  16,  17. 

property  in,  ii.  7* 
Land-Ux,  i.  808,  iy.  428. 
Lapse,  ii.  276,  iy.  107. 
Lapsed  legacy,  iL  518. 
Larceny,  iy.  229. 

appeal  of,  iy.  814. 

compound,  iy.  289. 

from  the  house,  ib 
person,  iy.  241. 

grand,  iy.  229. 

mixed,  iy.  289. 

only  of  things  personal.  It.  282. 

petit,  iy.  229. 

simple,  ib. 
Lathes,  L  117. 

Latitat,  writ  of,  iii  286,  app.  18. 
Law,  i.  88. 

amendment  of,  statute  for,  iy.  441. 

and  equity,  courts  of,  how  distingusbed,  Ui. 
429. 

canon,  i.  14,  19,  79,  82,  88. 

oiyil,  L  80. 
and  canon,  authority  of,  i.  14,  79,  88,  i? 
421,  422. 
rejected  by  the  English  nobility,  L  19. 

common,  i.  68,  67. 

diyine  or  r eyealed,  L  42. 
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Law,  diyine  or  reToaled,  olFenoes  against,  ir.  48. 

feodal,  ii.  44,  iT.  418. 

French,  iii.  817,  W.  416,  428. 

Oreek,  Ui.  821. 

history  of,  iv.  407. 

Utin,  iti.  819,  iT.  428. 

martial,  i.  418,  iv.  486. 

merchant,  i.  278,  It.  67. 

municipal^  L  44. 

of  nations,  L  48. 

offences  against,  iT.  66 
nature,  i.  89. 
parliament,  i.  168. 

nde  of  the  chancery,  iiL  47. 
exchequer,  iiL  46. 

statute,  1.  85. 

unwritten,  i.  68,  It.  408. 

wager  of,  iii.  841,  It.  414,  424 

written,  i.  86. 
Lawing  of  masUlTs,  iii.  71. 
Lay  corporations,  L  470. 

InTestiture  of  bishops,  L  878. 
Lazarets,  escaping  from,  It.  162. 
Lead,  stealing,  !▼.  288. 
Leading  interrogatories,  iii.  449. 
Leap-year,  ii.  141. 
Jjoase,  ii.  817,  app.  2. 

and  release,  iL  889,  app.  2. 

entry,  and  ouster,  rule  to  confess,  iiL  208, 
app.  9. 
Leet,  iT.  278,  411,  424 
Legacies,  ii.  612. 

subtraction  of,  iii.  98. 
Legal  esUtes  for  life,  ii.  124, 126,  129. 
Legatine  constitutions,  L  82. 
LegislatiTe  power,  L  147. 
Leg^ature,  how  far  controllable^  i.  161. 
Legitimate  child,  L  446. 
Lending,  ii.  464. 
Letter,  demanding  money,  &c..  It.  144. 

missiTC,  for  electing  a  bishop,  L  879. 
in  chancery,  iii.  446. 

threatening.  It.  187,  144. 
Letters-patent,  ii.  846. 
Levant  and  eauchant,  iii.  9,  289. 
Levari  /adaty  writ  of,  iii.  417. 
LcTitical  degrees,  i.  436. 
LcTying  money  without  consent  of  parliament, 
L  140. 

war  against  the  king.  It.  81. 
Lewdness,  It.  64. 
Lex  fnantfetta,  iii.  844. 

talionitt  It.  12. 
Libel,  immoral  or  illegal.  It.  150. 

in  ecclesiastical  courts,  iii.  100. 

malicious,  iii.  125,  It.  150. 
Lib«ram  Ugentj  losing,  iii.  840,  404,  It.  848. 
Liberties  or  franchises,  iL  87. 
Liberty,  cItII,  i.  6, 125. 

natural,  L  125. 

of  the  press,  It.  161. 

personal,  L  184. 

crimes  against.  It.  218. 

personal,  injuries  to,  iii.  127. 

political,  L  126. 
License  for  marriage,  i.  489. 

firom  the  pope.  It.  116. 

of  alitoation,  ii  72. 
mortmain,  ii.  269. 

10  administer  oaths,  iii.  69. 

agree,  in  a  line,  ii.  850,  app.  14. 


Licensed  curate,  i.  894. 
Licensing  of  books.  It.  152,  489. 
Licentia  eomeordandi,  U.  860,  app.  Ii. 

loguendi,  iiL  299. 
Liege,  i.  867. 

Lieutenant,  lord,  L  412,  It.  272. 
Life,  L  129. 

annuities,  iL  461. 

crimes  against,  iT.  177. 

estate  for,  iL  120,  app.  6. 
Liffon,  L  298,  iiL  106. 
Ligeance,  L  866. 
Light,  ii.  14. 

houses,  L  264. 

presumption,  iiL  871. 
Limbs,  i.  180. 

Limitation  of  entries,  actions,  and  indiitmenta 
iii.  178, 188,  192,  196,  260,  it.  806,  806. 
816,  851,  486. 
estate,  ii.  156. 

statutes  of,  iiL  806. 
Limited  administration,  IL  606b 

fee,  u.  109. 

property,  ii.  891. 
Lineal  consanguinity,  iL  208. 

descent,  iL  210. 

of  the  crown,  L  198. 

warranty,  ii.  801. 
Linen,  stealing  from  plaoe  of  manniaotort^  Ir. 

288. 
Lip,  cutting  of.  It.  207. 
Literary  property,  ii.  406. 
Litigious  church,  iU.  244^  246. 
Littleton,  L  72,  78. 
Liturgy,  rCTlling  of.  It.  60. 
LiTcry  in  chiTalry,  iL  68. 
deed,  ii.  816. 
Uw,  iL  816. 

of  seisin,  iL  811,  app.  1. 
Loans,  corapulsiTe,  L  140,  It.  486. 
Local  actions,  iii.  294. 
LocaUty  of  trial,  iiL  884,  It.  808. 
Locks  on  riTors,  destroying,  iT.  144. 
Logic,  its  effects  upon  law  and  theology,  L  t^ 

iL  58,  iT.  417. 
Lollardy,  It.  47. 
London,  courts  of,  iiL  81. 

customs  of,  i.  75,  76,  ii.  618. 

franchises  of,  not  forfeitable,  iiL  264,  It.  424. 

mayor  and  aldermen  of^  their  oertificat*,  iiL 
884. 
Lord  and  Tassal,  IL  58. 

feodal,  ib. 
Lords  committees  for  courts  of  justiot  \il   Vw 

house  of,  its  attendants,  L  167 

may  kill  the  king's  deer,  ib. 

spiritual,  L  166. 

temporal,  i.  157. 

triors,  iT.  259,  260,  440. 
Lotteries,  it.  168. 
Lunatics,  L  804,  ii.  291,  It.  24,  816. 

cognisance  of,  iii.  427. 

marriage  of,  L  489. 
Luxury,  It.  170. 

Madder-roots,  stealing  them.  It.  2MB, 
Mad-houses,  L  805. 
Magistrates,  i.  146. 

oppression  of.  It.  141. 

subordinate,  L  888. 

supreme,  L  146. 
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Magna  astUa  degmda,  writ  de,  iiL  851. 

earUh  L  127,  !▼.  428,  426. 
its  contents,  iv.  428,  424. 
MuDoor,  iii  71,  it.  807* 
Mainpernors,  iii.  128. 
Mainprise,  writ  of,  ib. 
Maintenanoe  of  bastardsi  L  468ii 
ohildren,  L  447. 
parents,  L  468. 
snits,  L  429,  It.  184. 
wife,  L  442. 
Making  law,  iiL  848. 
Mala  in  se,  i.  54. 

proMbita,  i.  67. 
Mal-administration  of  goTernment,  It.  121. 
Male  preferred  to  female  in  descents,  i.  194,  ii. 
212. 

line  preferred  to  female,  i.  194. 

stock  preferred  to  female,  iL  284. 
Afalioe  express,  iT.  199. 

implied.  It.  200. 

prepense.  It.  198,  206. 
Malicious  mischief,  ir.  248. 

prosecution,  iiL  126. 
Malt-tax,  i.  818. 
Man,  island  of,  L  106. 
Mmdamm,  writ  of,  iiL  110,  264,  it.  441. 
Mandates,  royal,  to  the  Judges  in  pmate  causes, 

L  142,  iT.  426. 
Manhood,  ii.  64. 
Manor,  ii.  90. 
Mansion*hou8e,  It.  224. 
Manslaughter,  It.  191. 

oouTiction  of,  iT.  app.  4. 
Man-stealing,  iT.  219. 

Manufacturers,  seducing  them  abroad.  It.  160*. 
Manufactures,  encouragement  of,  iT.  428b 
Manumission  of  Tilleins,  iL  94^  847. 
Marchers,  lords,  L  897. 
Marches,  ib. 
Mareschal,  lord,  iiL  88. 

his  court,  iiL  68. 
Marine  felonies,  how  clergyable.  It.  874. 

triable,  It.  260. 
Mariners,  wandering.  It.  164« 
Marines,  L  419. 
Maritoffium,  u,  70. 
MarUare^  iL  71. 
Maritime  causes,  iiL  106. 

courts,  iii.  68. 

state,  L  419. 
Mark,  subscribed  to  deeds,  ii.  805. 
Market,  i.  274,  iiL  218. 

clerk  of,  his  court.  It.  276. 

OTert,  ii.  449. 

towns,  L  116. 
Marque  and  reprisal,  L  258. 
Marquisses,  L  897. 
Marriage,  i.  488. 

clandestine  or  irregular,  L  489,  It.  162. 

contract,  suit  for,  iiL  98. 

forcible,  iT.  208. 

in  chiTalry,  ii.  70,  It.  418,  420,  421. 
socage,  ii.  88. 

licenses  and  registers,  forging  or  destroying, 
iT.  168,  248. 

of  royal  &mily,  L  226*,  ir.  117. 

proof  of,  iii.  140. 

property  by,  ii.  488. 

settlement,  iL  864. 
its  antiquity,  iL  188. 


Marriage  settlement,  when  good,  L  440i 
Marshal  of  the  king's  bench,  iii.  48. 
custody  of,  iiL  48,  285. 
host,  certificate  of,  iii.  888. 
Marshalsea,  court  of,  iiL  76,  iT.  276. 
Martial,  courts,  L  416. 

law,  L  418,  It.  486. 
Biass-books,  It.  115. 
Master  and  serTant,  L  428. 

in  chancery,  iiL  442. 

injuries  to,  iii.  142. 

of  the  rolls,  iU.  442. 
his  Judicial  authority,  IiL  450. 
Materia  prima,  iiL  822. 
Matema  maternity  ii.  286. 
Matrimonial  causes,  iii.  92. 
Matrons,  jury  of,  iiL  862,  it.  895. 
Maxims,  L  68. 
Mayhem,  L  180,  iiL  121,  It.  205. 

appeal  of.  It.  814. 

inspection  of,  Iii.  882. 
Mayors,  It.  418. 
Measures,  L  274,  It.  275,  424. 

false.  It.  169. 
Mediate  states  of  the  empire,  IL  60. 
MedutaU,  Jury  d!^  IiL  860,  It.  128,  166,  27^ 

862. 
Mediterranean  passes,  counterfelttng  off  It.  a48 
Members  of  parliament,  L  168. 
Memory,  time  of,  iL  81. 
Menaces,  iii.  120. 
Menial  serTants,  L  425. 
Menta  et  thoro,  dlTorce  a,  L  440,  iiL  94. 
Merem^age,  L  66,  It.  412. 
Merchants,  custom  of,  L  76. 

foreign,  L  260,  It.  424. 
Mercheta,  IL  88. 
Mere  right,  iL  197. 

not  assignable,  iL  290. 
Merger,  ii.  178. 
Mesne  lords,  iL  69. 

process,  iiL  279,  415. 

profits,  action  of  trespass  for,  IiL  205. 

writ  of,  iii.  284. 
Metaphysics,  their  effects  upon  law  and  theoiogy 

iL  68,  It.  417. 
Michd-gemoU,  L  147. 
Michsl'tytiothf  ib. 

Middlesex,  bill  of,  Iii.  285,  app.  18. 
Migration,  ii.  7. 
Military  causes,  iiL  108. 

courts,  iiL  6a 

feuds,  ii.  67. 

offences,  L  416,  It.  102. 

power  of  the  crown,  L  262. 

state,  L  408. 

tenures,  L  287. 

testament,  i.  418. 
Militia,  L  410,  412,  418. 
Mines,  L  296. 

destroying  their  works.  It.  246. 

stealing  ore  out  of.  It.  284. 
Minority,  none  in  the  king,  L  248. 
Minors  not  to  sit  in  parliament,  L  162. 
Minstrels,  ii.  96. 

MisadTcnture,  homicide  by,  W.  182. 
Mischief,  malicious.  It.  248. 
Misdemeanour,  It.  1,  5. 
Mise,  iii.  806,  app.  5. 
Misfortune,  It.  26. 
Misnomer,  IiL  802,  It.  884. 
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Mispleading,  when  ooied  by  verdict,  iii   394L 
Misprisioo,  It.  119. 

of  felony,  iv.  121. 
treason,  it.  120. 
Mistake,  \y,  21. 
Misuser,  ii.  153. 
MUter  le  droitt  ii.  825- 

restate,  ii.  824. 
MitHmua,  iy.  800. 
'   Mixed  actions,  iii.  118. 

larceny,  iy.  289. 

tithes,  ii.  24. 
Modus  deeimandi^  ii.  29. 
Moirda,  iy.  194. 

MoUiter  mantu  impomai,  iii.  121,  . 
Monarchy,  i.  49. 
Money,  L  276. 

bills,  i.  169,  184. 

counterfeiting,  it.  84,  88. 

expended  for  another,  action  for,  iii  168. 

receiTed  to  another's  use,  aetion  for,  ib. 
Monk,  i.  182. 
Monopolies,  iT.  160,  486. 

stay  of  suits  therein,  iT.  116. 
Monsters,  ii.  246. 
Mtmstrant  d$  droiif  iii.  256. 
Month,  ii.  141. 
Monuments,  ii.  428. 
Mori  d'aneeiioTf  aasixe  of,  iii.  186. 
Mortgage,  ii.  167,  iii.  486. 

how  considered  in  equity,  iii.  435. 
Mortmain,  i.  479,  u.  268,  It.  108,  424,  426,  441. 
Mortuaries,  ii.  425. 
Mortuo  vadiOy  estate  m,  it  157. 
Mother-church,  i.  118. 
Motion  in  court,  iiL  804. 
MoTables,  it  884^ 

property  in,  ii.  5. 
Mount,  or  bank,  i.  823. 
Mountebanks,  iy.  167. 
Mtdier  putanh,  ii.  248. 
Multiplicity  of  Iftws,  its  original,  ilL  825. 
Municipal  law,  i.  44. 
Murder,  It.  194. 

by  Vf^nrj,  W.  188,  196^ 

oouTiction  of,  It.  app.  1. 

indictment  of.  It.  app.  2. 

when  pardonable.  It.  194,  400. 
Murdrum^  iii.  891,  it*  195. 
Muta  eanumy  ii.  427. 
Mute,  standing,  iv.  824. 
adTising  it,  it.  126. 
Mutilation,  i.  180,  iii.  121,  It.  207. 

punishment  by,  ir.  877. 
Mutiny-act,  i.  415. 
Mutual  debts,  iii.  805. 

yamhnn  tetitum,  vel  rtpetitum,  iii.  149. 
National  debt,  i.  828,  It.  441. 
Nations,  law  of,  i.  48,  It.  66. 
Natwi,  ii.  98. 
Natural  liberty,  i.  125. 

Ufe,  i.  182,  ii.  121. 

persons,  L  128. 
Natural-bom  subjects,  L  866,  871. 
Naturalization,  i.  874,  ii.  250. 
Nature,  crime  against,  iT.  215. 

guardian  by,  L  461. 

law  of,  i.  89. 
|9aTigation-acts,  i.  419,  It.  489. 
NaTigations,  destroying,  iT.  248. 
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NaTigations,  hard  labour  for  the  benefit  ci,  hr. 

871. 
NaTy,  articles  of,  L  420*. 
Jie  admitkUf  writ  of,  iii.  248. 

txeat  regnum,  i.  187,  266,  iT.  122. 

it^uete  vexes,  writ  of,  iiL  284. 
Necessity,  iy.  27. 

homicide  by,  iT.  178. 
Negative  in  corporations,  L  478. 

of  the  king,  L  154. 
Neglect  of  duty,  action  for,  iii.  165. 
Negligence  of  officers.  It.  140. 
Negligent  escape,  iii.  415,  iv.  129. 
Negro,  i.  127,  425,  iL  402. 
Neife,  u.  94. 
Nen^da,  iiL  849. 
New  assignment,  iiL  811. 

trial,  iii.  887,  iT.  861,  48a 
News,  false,  It.  149. 
Next  of  kin,  ii.  224. 
Nient  eulpabUj  plea  of.  It.  889. 
Night,  in  burglary,  what,  It.  224. 
Night-walkers,  It.  292. 
NihU  dusU,  judgment  by,  iiL  296,  897. 

return  of,  to  writs,  iii.  282,  app.  l4 
mm  debet,  plea  of,  iU.  805. 
Jiisi  priue,  courts  of,  iii.  58. 
justices  of,  iii.  60,  iT.  265. 
trial  at,  iii.  854,  It.  851. 
writ  of,  iii.  864,  app.  10. 
Nobility,  L  896. 

its  uses,  L  157. 
Nocturnal  crimes,  how  proTonted  or  resiatadt  It* 

180. 
Non  assuf/^mt,  iiL  805. 

«i/ra  sex  asmosj  iii.  808. 

compos  WiSfUis,  L  804,  iL  291,  497,  It.  24^  89ft 

cul,  iT.  889. 

eulpabUis,  plea  of,  iu.  805,  iy.  889. 

deamandOf  prescription  de,  ii.  81. 

est  factum,  plea  of,  iii.  805. 
inventus,  return  of,  ilL  288,  app.  14, 15»  18L 

obstante,  L  842,  iL  278,  It.  401. 

prosequitur,  iii.  296. 

sum  u^onnatus,  judgment  by,  iiL  897. 
Non-claim  in  fines,  ii.  854. 

of  infants,  L  465. 
Non-conformity,  iT.  51,  482. 
Non-juror,  iT.  124. 

Non-payment  of  ecclesiastical  dues,  iiL  80. 
Non-residence,  ii.  822. 
Jfonsuit,  iu.  296,  816,  876,  app.  5. 

judgment  as  in  case  of,  iii.  857. 
Jion  user,  ii.  158. 

Northern  borders,  rapine  on.  It.  244. 
Northumberland,  theft  in,  iT.  288. 
Norman  conquest,  L  199,  iv.  414,  415. 

Norman  isles,  i.  107. 
Nose,  outdng  off  or  slitting,  iy.  207,  247,  877. 
Not  guilty,  plea  of,  iiL  805,  app.  10,  It.  889. 

app.  8. 
Note  of  a  fine,  it.  851,  app.  15. 

hand,  u.  467. 
Notice  in  ejectment,  iii.  208,  app.  8L 

of  trial,  iiL  867. 
Novel  disseisin,  assise  of,  iii.  187. 
Novels,  in  the  oivil  law,  L  81. 
Nudum  pactum^  ii.  445. 
Nvl  disseisin,  plea  of,  iiL  805,  ti.  app.  18^ 

UA  record,  iii.  881. 

iortf  plea  of,  iiL  805. 
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NunoupatiTe  wills,  H.  600. 
Nurture,  guardian  for,  i.  461. 
Nuisance,  aba^onent  of,  iiv  6. 

assize  of,  iii.  221. 

oommon,  iv.  166. 

priYate,  iii.  216. 

Oath  ex  officio^  iiu  101,  447. 

of  tlie  party,  iii.  881,  487. 
Oaths  to  the  government,  refusal  or  neglect  to 
take  them,  i.  868,  iy.  116,  128. 

Yoluntarj  and  extra-judicial,  !▼.  187. 
Obedience  to  pafet^ts,  i.  462. 
Objects  of  the  laws  of  England,  i'121. 
Obligation  of  human  laws,  i.  57. 

or  bond,  ii.  840,  app.  18,  iii.  app.  IQ. 
Obstructing  of  process.  It.  129. 
Occupancy,  ii.  8,  8,  258,  400. 
Odhal  righty  ii.  45. 
Odio  et  utia,  writ  de,  iii.  128. 
(Economy,  public,  offences  against,  It.  162. 
Office  found,  iii.  259. 

inquest  of,  iii.  258. 
Officers,  arrest  by,  \y.  292. 

killing  them  in  executing  their  office.  It.  200. 

of  courts,  their  certificates,  iii.  886. 

refusal  to  admit,  iii.  264. 

removal  of,  ib. 
Offices,  i.  272,  ii.  86. 

and  pensions,  duty  on,  i.  827. 
Officio,  oath  ex,  iii.  101,  447. 
Oleron,  laws  of,  1.  419,  iy.  428. 
Opening  counsel,  iii.  866. 
Oppression  of  crown,  how  remedied,  L  244. 

Qiagistrates,  iv.  141. 
Option  of  the  archbishop,  L  881. 
Optional  writs,  ^ii.  274. 
Orchards,  robbing  of,  iv.  288. 
Ordeal,  trial  by,  it.  842,  414,  425. 
Order  of  sessions,  iv.  272. 
Orders,  holy,  L  888. 

Original  contract  of  king  and  people,  L  211,  288. 
society,  i.  47. 

oonTeyanoes,  ii.  810. 

of  a  deed,  ii.  296. 

process,  iii.  279. 

writ,  iii.  272,  app.  7,  18. 
Orpianage,  ii.  519 
Ottium  ecclesisB,  dower  ad,  ii.  182. 
Overseers  of  the  poor,  i.  859. 
Overt  act  of  treason,  iy.  79,  86,  857. 

market,  ii.  449. 

pound,  iii.  12. 
Ouster  of  chattels  real,  iii.  198. 

freehold,  iu.  167. 
Ouaierlemain,  ii.  68. 

OutUwry,  i.  142,  iii.  284,  app.  16,  iv.  819. 
Owling,  iv.  154. 
Oyer,  iii.  299,  app.  22. 

and  terminer,  commission  of,  iy.  269,  app.  1. 
justices  of,  killing  them,  iv.  14. 
Oyeg,  iy.  840. 

Pains  i^nd  penalties,  aot  to  infliot,  It.  259. 
Pait,  matter  in,  ii.  294. 

trial  per,  iii  849,  iy.  849. 
Palace  oourt,  ilL  76. 
Palatine  counties,  i.  117,  It.  481. 

their  courts,  iiL  78. 
Pandects,  1.  81. 

discovered,  i.  17,  81. 


Panel  of  jurors,  m.  858,  it.  802,  850 
Papal  encroachments,  iv.  104. 

process,  obedience  to,  iy.  115. 
Paper  book,  iii.  817,  407. 

credit,  i.  880,  U.  466,  iy.  441. 
Papirian  code,  i.  81. 
Papists,  children  of,  i.  449,  451. 

incapacities  of,  ii.  257,  293. 

laws  against,  iv.  55,  87,  482. 
Paramount,  lord,  ii.  59,  91. 
Paraphernalia,  ii.  485. 
Paravail,  tenant,  ii.  60. 
Parcels  in  a  conveyance,  ii.  app.  1,  2,  4. 
Parceners,*  ii.  187. 
Fareo  fraeto,  writ  de,  iii.  146«. 
Pardon,  iy.  816,  887,  876,  896. 

for  dispovering  accomplices  or  receiyeis,  if 
881. 

not  pleadable  to  impeaohment,  L  886,  iy.  261 
899,  440. 
Pardoning,  prerogative  of,  i.  269,  iv.  897. 
Parent  and  child,  i.  446. 

injuries  to,  iii.  140. 
Parental  power,  L  452. 

Parents,  &c.,  their  consent  to  marriage,  1.  487. 
Pares  eurtU,  ii.  54. 

trial  per,  iii.  8^. 
Parish,  i.  112. 
Parish-clerk,  i.  895. 
Park,  ii.  88,  416. 
PariUment,  i.  141,  147,  iv.  412,  425,  428  4«a 

court  of 'the  king  in,  iy.  259,  263. 

disuse  of,  iy.  487. 

of  France,  i.  147. 

power  of,  i.  160. 

rolls,  i.  182. 

summons  of,  i.  150. 
Parliamentum  indoetumy  i.  177. 
Parol  conveyances,  ii.  297. 

demur  of,  iii.  800. 

evidence,  iii.  869. 

or  pleadings,  iii.  298. 
Parricide,  iv.  202. 
Parson,  i.  884. 

imparsonee,  1.  891. 
Particular  estate,  ii.  165. 

tenants,  alienation  by,  ii.  274. 
Parties  to  a  deed,  ii.  298,  app.  2,  8. 

fine,  ii.  855. 
Partition,  ii.  189. 

deed  of,  ii.  828. 

writ  of,  ii.  189,  iu.  802. 
Partnership,  cognizable  in  equity,  iii.  487. 
Passports,  L  259. 

violation  of,  iv.  68. 
Pasture,  common  of,  ii.  88. 
Patents,  ii.  846. 

for  new  inventions,  iy.  159*. 

of  peerage,  i.  400. 
precedence,  iii.  28. 
Patent-rolls,  iL  846. 

writs,  ib. 
Patema  pcUerfdt^  ii.  286. 
Patriam,  trial  per,  iiL  849,  iy.  849. 
Patronage,  ii.  21. 

disturbance  of,  iii.  242. 
Pauper-causes,  iiL  400. 
Pawns,  ii.  452. 
Payment  of  deceased's  debts,  iL  611. 

money  into  court,  iii.  804. 
Peace  and  war,  right  of  making,  L  257 
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P6im»  breach  of,  ir.  142. 

olerk  of,  W.  272. 

oommisBion  of,  i.  851,  It.  270. 

oonserrfttioii  of,  i.  849. 

JQBtices  of,  L  840,  W.  271,  281,  290,  292,  428. 
oonYiction  bj,  W.  281. 

offences  against,  iy.  142. 

secarity  for.  It.  261,  254. 

the  king's,  i.  118,  268,  850. 
Peeulaiut,  iy.  122. 
Peculiars,  court  of,  iii.  65. 
Pecuniary  causes,  in  ecclesiastical  courts,  iii.  88. 

legacies,  ii.  512. 
Peerage,  benefit  of,  in  offences,  !▼.  887. 
Peeresses,  i.  401. 
Peers,  great  council  of,  i.  227,  228. 

hereditary  counsellors  of  the  crown,  i.  227. 

house  of,  L  155,  iii.  57. 

pedigrees  of,  iii.  106. 

priTUeges  of,  i.  401,  iii.  859,  !▼.  258, 278,  867. 

protests  of,  L  168. 

proxies  o(^  ib. 

trial  by,  L  401,  It.  260,  84& 
Pmpm  farU  et  dure,  It.  825. 
Penal  statutes,  i.  88,  ir.  429. 
Penalty  of  a  bond,  ui.  484. 
Penance,  commutation  of.  It.  106,  217,  276. 

for  standing  mute,  iv.  825. 

in  ecclesiastical  courts.  It.  106,  275,  868. 
PmtdrnU  UUy  administration,  ii.  508. 
Penitentiary  houses,  iT.  871. 
Pension,  ecclesiastical,  1.  288,  U.  40. 

from  the  crown,  i.  176. 
duty  on,  i.  827. 

from  foreign  princes.  It.  122. 
Pensioners  excluded  fi^m  the  house  of  com- 
mons, L  176. 
People,  i.  866. 
Ptr  et  etd,  writ  of  entry  in,  ill.  181. 

My  §t  pit  tout,  seisin,  iL  182. 

guodf  vL  124. 

writ  of  entry  in,  liL  181. 
Perwnptory  challenge.  It.  858,  896. 

9umdamui,  iii.  Ill,  265. 

writ,  iii  274. 
Perfection  of  the  king,  L  246. 
Peijury,  iy.  187. 

in  capital  cases.  It.  188,  196. 
Permissive  waste,  iL  281. 
Pernancy  of  profits,  ii.  168. 
Perpetual  curate,  i.  894. 
Perpetuating  the  testimony  of  witnesses,  Iii.  450. 
Perpetuity  of  the  king,  L  249. 
Persecution,  religious.  It.  46^  428,  482. 
Person,  injuries  to,  iii.  119. 

larceny  from,  iy.  241. 

offences  against,  iy.  177. 
Personal  actions,  ilL  117. 

where  they  die  with  the  person,  iii.  802. 

assets,  ii.  510. 

chattels,  ii.  887. 

security,  i.  129. 

things,  U.  884. 

tithes,  U.  24. 
Personating  others  in  courts,  fto.,  iy.  128. 

proprietors  of  stock,  iy.  248. 
Persons  artificial,  L  128,  467. 

natural,  L  128. 

rights  of,  i.  122. 
Peter -pence,  iy.  107. 
Petldon  of  appeal,  iiL  454. 
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Petition  of  bankroptey,  ii  480. 

right,  L  128,  iii.  256,  iy.  487. 
Petitioning,  ri|^ht  of;  L  148,  iy.  147. 

tumultuous,  ib. 
Petty-bag  office,  iii.  49. 

constables,  L  855b 

Jury,  iii.  851. 

larceny,  iy.  229. 

seijeanty,  IL  81. 

session,  iy.  272. 

treason,  iy.  75,  208. 
Pews,  ii.  429. 

Physicians,  &c.,  iU.  122,  iy.  197. 
Piqwudrtj  court  ol^  iiL  82. 
Fipnusy  iL  159. 
Pillory,  iy.  877. 
Piracy,  iy.  71. 

Piscary,  common  of,  ii.  84,  40. 
Placemen  excluded  from  the  house  of 

i.  176,  iy.  440. 
PtagiarU,  iy.  219. 

Plague,  irregularity  during^  iy.  161. 
Plaint,  UL  278. 
Plaintiff,  iiL  25. 
Plantetions,  L  108. 

destroying  of,  iy.  245. 
Plants,  destroying  of,  iy.  246. 

stealing  of,  iy.  288. 
Plea,  at  law,  iL  app.  18,  iii.  801,  app.  10,  2S. 

in  bar  of  execution,  iy.  896,  app.  5. 
equity,  iii.  446. 

to  indictment,  iy.  882,  app.  8. 
Pleadings,  iU.  298,  iy.  427. 
Pleas  of  the  crown,  iii.  40,  iy.  2,  424. 
Pleasure  of  the  king,  how  understood,  ir.  IU. 
PlebUeUa,  L  80. 
Pledge,  ii.  452. 

estates  in,  ii.  157. 
Pledges  of  appearance,  iii.  280,  app.  7,  18 
battel,  iiL  app.  4. 

prosecution,  iL  app.  14, 17,  iiL  274,  api».  !» 
8,  7,  8,  18. 
PUgU  de  protequmdo  in  repleyin,  iiL  147. 

ntomo  habmdo,  iii.  147. 
Plena  probatio,  iii.  870. 
Plenarty,  iiL  248. 
Plenum  dominium,  iL  812. 
Plough-bote,  iL  85. 
Plunee  kaheaa  oorpua,  iii.  185. 

writ,  iii.  288,  app.  15,  iy.  819. 
Pocket-sheriffs,  L  842. 
Poisoning,  iy.  196. 
Police,  offences  against,  iy.  162. 
Policies  of  insurance,  iL  458,  iy.  441. 

court  of,  iiL  74. 
PoUtioal  liberty,  L  125. 
Poll,  deed,  U.  296. 
Polls,  challenge  to,  Ui.  861,  iy.  852. 
Polygamy,  i.  486,  iy.  168. 
Pone,  writ  of,  iiL  84,  87,  195,  280,  app.  2, 18. 
Poor,  L  859. 

Poor-laws,  L  181,  859,  iy.  482. 
Poor-settlements,  L  862. 
Pope,  his  authority,  how  demolished,  ir.  104 
421,  428,  480. 
encroachments,  iy.  104,  419,  425. 
Jurisdiction,  defending  it,  iy.  87,  IIIL 

reconciliation  to,  iy.  87. 
Popery,  iy.  55. 
Popish  books,  importing  or  selling,  iy.  116. 

priest,  iy.  57,  87, 116. 
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Popish  recuBMitSy  it.  66, 124. 

Beminaries,  education  in,  L  461,  ir.  66, 116. 
maintaimng,  It.  116. 
Popolar  actions,  ii.  487,  iii.  161. 
Portions,  method  of  raising,  ii.  app.  7. 
Port-reoTe,  iT.  418. 
Ports  and  baTons,  L  264. 
PositiTO  proof,  iii.  871. 
?9Me  eomiUUutt  L  848. 

neglecting  to  join.  It.  122. 
Poueuio  Jratris,  ii.  227. 
Possession,  actual  risht  of,  iii.  180. 

apparent  right  of,  iii.  177,  179. 

estates  in,  ii.  168. 

naked,  ii.  106,  iii.  177. 

property  in,  ii.  889. 

right  of,  it  196. 

writ  of,  iu.  202,  412,  app.  12. 
Possessory  action,  U.  198,  iii.  180. 
Possibilities  not  assignable,  ii.  290 
Pott,  writ  of  entry  in,  iii.  182. 
Post-disseisin,  writ  of,  iii.  188^ 
Foitea,  liL  886,  app.  11. 
Post-fine,  ii.  860. 

Posthumous  children,  I.  180,  ii.  169 
Post-letters,  stealing.  It.  289. 
Post-man  in  the  excliequer,  iii.  28. 
Post-office,  i.  821. 

misbehaTiour  of  its  officer^,  It.  284. 
Pound,  iii.  12. 
Poundage,  i.  816,  It.  487. 
Ponnd-breacli,  iii.  146. 
Pow-dike,  cutting,  iT.  248. 
Power  of  the  crown,  L  260. 

parent,  i.  462. 
Poyning's  hiw,  i.  102,  108. 
Prme^  writ  of,  iii.  274. 

m  eapite,  writ  of,  iii.  196. 

common  recoTcries,  ii.  868,  app.  17. 
fines,  ii.  860,  app.  14. 

tenant  to,  iii.  182. 
Pnemunire,  It.  108,  428. 
Prtttor's  edicts,  i.  80. 
Pre-audience,  iii.  28. 
Prebendary,  i.  888. 
Preoedenoe,  L  226,  272,  iii.  106. 

of  royal  family,  i.  226. 

patent  of,  iii.  28. 

table  of,  L  406. 
Precedent  conditions,  ii.  164. 
Precept  of  election  to  parliament,  L  178. 
Pre-contract,  i.  484. 
Predial  tithes,  ii.  24. 
Pre-emption,  i.  287,  It.  116,  424,  489. 
Pregnancy,  plea  of.  It.  894. 

trial  ofi  i.  466,  It.  896. 
Premier  seijeant,  iii.  28. 
Premises  of  a  deed,  ii.  298,  app.  1,  2,  3. 
PrerogatiTe,  i.  141,  287,  262,  It.  481,  482. 

causes  of  its  increase  and  decline.  It.  488. 

oomparattTe  reTiew  of,  i.  886,  It.  440. 

contempts  against,  It.  122. 

copyrights,  ii.  410. 

court,  ii.  609,  iii.  66. 

felonies  against.  It.  98. 

property  by,  ii.  408. 
Prescription,  ii.  268. 

corporations  by,  i.  478. 

time  of,  ii.  81. 
Presentation  to  benefices,  i.  888,  ii.  28. 
PresentatiTe  adTowsons,  iL  22. 


Presentment  of  copyhold  surrenders,  a.  80i9. 

offences.  It.  801. 
President  of  the  council,  1.  280. 
Press,  liberty  ot.  It.  161. 
Pressing  of  seamen,  L  420. 

to  death.  It.  828. 
Presumptions,  iii.  871. 
PresumptiTe  cTidence  of  felony,  It.  868. 

heir,  U.  208. 
Pretended  titles,  selling  or  buying,  It.  186. 
Pretender  and  his  sons,  treasons  relating  Um,  If 
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PreTcntlon  of  crimes.  It.  261. 

homidde  for.  It.  180. 
Price,  ii.  446,  464. 
Priest,  i.  888. 
Primm  preeetf  L  881. 
Primary  couTeyances^-ii.  809. 
Primer  fint^  ii.  860. 

ttmn,  ii.  66,  87,  It.  418. 
Primogeniture,  L  194,  ii.  214  It.  421. 
Prince  of  Wales,  1.226. 
Princes  of  the  blood  royal,  i.  226. 
Princess  of  Wales,  Tiolating  her,  L  226,  !▼.  81. 

royal,  i.  226. 
Tiolating  her,  1.  226,  It.  81. 
Principal  and  accessory,  It.  84. 

challenge,  iii.  868. 
Prior,  L  166. 
Priority  of  debts,  iL  611. 
Prisage,  L  816. 
Prison,  breach  o(^  It.  180. 
Prim  iT.  889. 
PriTate  act  of  parliament,  L  86,  iL  844. 

nuisance,  ilL  216. 

persons,  arrest  by.  It.  298. 

wrongs,  iii.  2. 
PriTately  stealing  from  the  person.  It.  241. 
PriTies  to  a  fine,  IL  866. 
PriTilege,  L  272. 

bill  of;  ui.  289. 

from  arrests,  ib. 

of  parliament,  L  168. 

writ  of,  i.  166. 
PriTileged  places.  It.  129. 

Tillenage,  ii.  98. 
PrimUgiOy  i.  46. 
PrvoiUgvitm  eUrieaU,  It.  866. 

property /m^ttr,  ii.  894. 
PriTy  council,  L  229. 

counsellor,  killing  or  attempt  to  kill,  i   Mm 
It.  100. 

purse,  i.  884. 

seal,  iL  847. 

signet,  ib. 
forging  them,  It.  89. 

tithes,  L  887. 

Teidict,  iiL  877,  It.  860. 
Prise  causes,  iiL  108. 

commission  of^  iiL  69. 
Probable  presump^on,  iii.  871. 
Probate  of  will,  U.  608. 
Procedendo^  writ  of,  L  868,  iiL  109. 
Process,  ciTil,  iiL  279,  app.  18. 

criminal.  It.  818. 

obstructing  its  execution.  It.  129. 
Proehein  amy^  i.  464. 
Proclamations  by  the  king,  L  270,  It.  48J 

of  a  fine,  iL  862,  app.  16. 
estrays,  L  298. 

on  attachment  in  chanoery,  iiL  444. 

ysi 
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Proolfkip&tioxia  on  ezigexit,  ilL  284,  App*  16»  !▼• 
819. 
the  riot-aot,  it.  148. 
writ  of,  iii.  284,  app.  16. 
Prootor,  iii.  25. 
Procuration-money,  iv.  158. 
Prodigals,  i.  806. 
Profanenes^,  ir.  59. 
Profert  in  curia^  iii.  app.  22. 
Profeataon,  religious,  i.  182. 
Professor  of  the  laws,  his  dutjjr,  i.  85. 
Pro6ts  of  courts,  i.  289. 
Progress,  royal.  It.  411.  ' 

Prohibition,  declaration  in,  Iii.  118. 

writ  of,  iii.  112. 
Promises,  iii.  158. 
Promissory-note,  ii.  467. 
Promulgation  of  laipra,  i.  45. 
Proofs,  iii.  867. 

in  ecclesiastical  courts,  ilL  100. 
Proper  feuds,  ii.  58. 
Property,  L  188,  ii.  1,  2. 

crimes  against,  It.  229. 

iiguries  to  personal,  iiL  144. 
real,  iii.  167. 

right  of,  ii.  197,  iii.  190. 
Prophecies,  pretei)ded,  It.  149. 
Proprietary  governments  in  America,  L  109. 
Proprietate  probanda^  writ  de,  iii.  14o. 
Prorogation  of  parliament,  i.  187. 
Prosecution  by  the  king,  L  268. 

expenses  of,  vr,  862. 

mtdicious,  iii.  126. 

of  offend^s,  vr.  801. 
Protection  of  children,  i.  450. 
of  embassadors,  i.  258. 

writ  of,  iii.  289. 
Protector,  L  248. 
Protest  of  bills  and  notes,  11.  469. 

lords  in  parliament,  i.  168. 
Protestant  dissenters,  It.  58. 

succession,  i.  216,  217. 
treason  against^  It.  91. 
Protestation,  iii.  811,  app.  28. 
ProTlnce,  i.  112. 
Provincial  constitutions,  L  82. 

goyemments  in  America,  L  109. 
Proving  will  in  chancery,  iiL  450. 
Prorisions,  papal,  i.  60,  iv.  107. 

selling  unwholesome,  iv.  162. 
Fropup^  trial  by,  iii.  857. 
Provisors,  statutes  against.  It.  110,  &o. 
proxies  in  the  house  of  lords,  L  168. 
Puberty,  age  of,  iv.  22. 
Public  act  of  parliament,  i.  85. 

verdict,  iii.  877,  iv.  860. 

wrongs,  iv.  1. 
Publication  of  depositions,  iii.  450. 
PueriOOy  iv.  22. 

Fuii  darrein  continuance,  plea,  ill.  816. 
AiMfid  barons  of  the  exchequer,  ill.  45. 

justices,  iii.  41^ 
Pulling  down  churches,  house?,  &c.,  iv.  148. 
Pulsation,  iii.  120. 
Punishment,  iv.  7. 

capiUl,  iv.  9,  18,  286*  441. 

certainty  of,  iv.  877. 

end  of,  iv.  11,  252. 

iofliction  of,  iv.  258. 

measure  of,  iv.  12. 

^ower  of,  iv.  7. 
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Punishment,  severity  of,  iv.  16. 
iV  outer  viet  tenant  to,  IL  120. 
Purchase,  i.  2l5,  ii.  241. 

of  writs,  iU.  278. 
Purchaser,  first,  ii.  220. 
Pure  villenage,  ii.  90. 
jPurffoiio  vulgarie,  iv.  842. 
Purgation,  canonical,  ilL  842  !▼.  868. 

oath  of,  iii.  100,  447. 
Purpresture,  iv.  167. 
Pursuit  of  remedies,  iii.  270. 
Purveyance,  i.  287,  iv.  116,  424,  489. 
Putting  in  fear,  iv.  242. 

QuadruplieatiOf  iii.  810. 

Qualification  for  killing  game,  ii.  417,  iv.  17& 

of  electors  to  parliament,  i.  170. 
jurors,  iii.  862. 
justices  of  the  peace,  i.  852. 
members  of  parliament,  L  175. 
Qualified  fees,  ii.  109. 

property,  ii.  891. 
Qttanium  meruit,  iii.  168. 

valebcU,  ib. 
Quare  daueufn  fr^,  iiL  281. 

^'ecit  infra  terminum,  writ  of,  iiL  207 

impedit,  iii.  246. 

ineumbravit,  iii.  248. 

fton  admitit,  writ  of,  iiL  250. 
Quarantine,  iL  185. 

irregularity  in,  iv.  161. 
Quarrelling  in  church  or  churchyard,  iv.  146 
Quartering  of  soldiers,  i.  414,  415. 

traitors,  iv.  92,  876. 
Quarter-sessions,  court  of,  iv.  271. 
Quarto  die  poet,  iii.  278. 
Quashing,  iii.  808,  iv.  820. 
Quays,  L  264. 
Que  eetaU,  ii.  264. 
Queen,  L  219. 

Anne's  bounty,  i.  285. 

compassing  or  imagining  her  death,  L  228,  W 
76. 

consort,  i.  219. 

dowager,  i.  224. 

gold,  i.  221. 

her  attorney  and  solicitor,  L  220,  UL  28b 
revenue,  L  221,  222. 

regnant,  i.  219. 

her  husband,  L  224. 

violating  her,  L  224,  iv.  81. 
Question,  or  torture,  iv.  825. 
Qui  tarn  actions,  iii.  162,  iv.  808. 
Quia  dominue  remieit  euriam,  writ  of  right|  til 
195. 

en^toree,  statute  of,  iL  91,  iv.  426. 
Quick  wiUi  ohUd,  iv.  895. 
Quiet  enjoyment,  covenant  for,  ii.  app.  lOl 
Quinto  exaetue,  iii.  288,  app.  16,  iv.  819. 
Quit-claim,  ii.  app.  15. 

rents,  iL  42. 
Quo  mmue,  writ  of,  iiL  46,  286,  app.  19. 

warranto,  information  in  nature  of^  L  486^  ill 
268,  iv.  812,  441. 
writ  of,  iii.  262. 
Quod  et  deforeiati  writ  of,  iii.  198. 

permittatf  writ  of,  iii.  240. 
proetemere,  writ  of,  iii.  221. 
Quorum  clause,  in  commissions,  L  S51. 

Rack,  iv.  825. 
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Raok-reni,  ii.  48. 
Rank,  modus^  ii.  80. 
Ransom,  It.  880. 
Rape,  appeal  of,  iv.  814. 

in  couDties,  L  117. 

of  women.  It.  210. 
lU^mOj  It.  241. 
Rasure  in  a  deed,  ii.  808. 
RaUonabili  parte  bonorum,  writ  diy  iL  492,  516. 

writ  of  riglit  de,  iii.  194. 
RationabUit  do8f  ii.  184. 
RaTishment  of  ohildren,  iii.  141. 
ward,  ib. 
wife,  iii.  189. 
Reading  of  deeds,  ii.  804. 

on  claim  of  clergy,  iy.  867,  441. 
Real  actions,  iii.  117. 

assets,  ii.  244,  802. 

chattels,  ii.  886. 

composition  for  tiSies,  ii«  28. 

things,  ii.  16. 
Reason  of  the  law,  i.  70. 
Reasonable  part,  ii.  492,  516,  It.  408,  424. 
Reassnranoe,  ii.  460. 
Rebellion,  commission  of,  iiL  444. 
Rebntter,  iii.  810. 
Recall  of  snbjects  fh>m  abroad,  L  266,  It.  122, 

160*. 
Recaption,  iii.  4,  It.  868. 

writ  of,  iii.  151. 
Receiying  stolen  goods.  It.  182, 
Recitals  in  a  deed,  ii.  298,  app.  4. 
Reclaimed  animals,  ii.  891. 
Recognizance,  ii.  841. 

for  the  peace  or  good  behayionr,  It.  252. 

in  nature  of  statute  staple,  iL  160,  842,  It. 
481. 

of  fine,  ii.  app.  15, 16. 
Recompense  in  value,  ii.  859. 
Reconciliation  to  the  pope,  &o.,  It..  87. 
Record,  i.  69,  iii.  24,  iv.  426. 

assurance  by,  ii.  844.  * 

court  of,  iii.  24. 

debt  of,  ii.  465. 

embezzling  of.  It.  128. 

of  actions,  ii.  app.  18,  iii.  817,  app.  8,  9,  21. 
forcible  entry  or  detainer,  iv.  148. 
riot,  iv.  147. 

trial  by,  iii.  880. 

vacating  of,  iv.  128. 
Reeordari  facias  loguelam,  iu.  84,  87,  195 
Recovery,  common,  ii.  116,  271,  857,  app.  17, 
iv.  429. 

in  value,  ii.  859,  app.  19. 

reversal  of,  when  suffered  of  copyhold,  ii.  868, 
iii.  166*. 

roll,  ii.  858,  app.  17. 
Recreant,  lit  840,  iv.  848. 
Rector  of  a  church,  L  884. 
Rectorial  tithes,  i.  888. 
Recusants,  popish,  iv.  55,  124. 
Recmatio  /ipiicu,  iii.  861. 
Reddendum  of  a  deed,  ii.  299,  app.  1,  8. 
R«-di8seisin,  writ  of,  iii.  188. 
Redress  of  ii^uries,  iii.  2.    . 
Reference  to  masters  in  chancery,  iii.  458. 
Reformation  of  religion,  iv.  480. 
Refusal  of  a  clerk,  i.  889. 
RegalAa  mc^a  ei  minorOf  i.  241. 
Regard,  court  o^  iii.  71. 
Regardant,  villeins,  ii.  98. 


Regent,  i.  248. 

queen,  i.  219. 
Register  of  deeds,  ii.  348. 
marriages,  iv.  168. 
seamen,  i.  419*. 
Regiatrum  omniuni  bremutn,  iii.  188. 
Regnant,  queen,  i.  219. 
Regrating,  iv.  160. 
Rcgoinder,  iii.  810. 

in  error,  iii.  app.  25. 
Rehearing,  iii.  458. 
Relation  back  in  bankruptcy,  !i.  486L 
forfeiture,  iv.  881,  886,  887. 
Judgments,  iii.  420,  421. 
Relations,  private,  i.  422. 

public,  i.  146. 
Relative  rights  and  duties,  i.  128,  146. 
Relator,  in  informations,  Ui.  264,  427,  It 
Release  of  lands,  ii.  824,  app.  8. 
ReUef,  li.  56,  65,  87,  iv.  418,  420,  421 
Religion,  offences  against,  iv.  48. 
Religious  impostures,  iv.  62. 
Rem,  information  tn,  iii.  262. 
Remainder  in  chattds  personal,  iL  898. 

of  lands,  i.  164. 

writ  of  formedon  in,  iii.  192. 
Remedial  part  of  laws,  L  55. 

statute,  L  86. 
Remise,  ii.  app.  15. 
Remitter,  iii.  19,  190. 
Removal  of  poor,  i.  864. 
Rent,  iL  41,  42,  57,  299. 

charge,  iL  42. 

remedy  for,  iii.  6,  206,  231,  iv.  441. 

seek,  ii.  42. 

sendee,  ii.  41. 

subtraction  of,  iii.  280. 
RepeHtum  namiuni,  iii.  149. 
Repleader,  iii.  895. 
Replerin,  iif.  18,  170. 

action  of,  iii.  146. 

bond,  iii.  148. 
RepUeatiOf  iii.  810. 
Replication  at  law,  iii.  809,  app.  4,  2^. 

in  criminal  cases,  iv.  889,  app.  5. 
equity,  iii.  448. 
Reports  by  the  master  in  chancery,  iH.  458 

of  adjudged  cases,  i.  71. 
Representation  in  descents,  ii.  217. 
of  the  crown,  L  194,  201. 
distribution,  ii.  517. 
parliament,  i.  168.  ^ 

Reprieve,  iv.  894. 
Reprisal  of  goods,  iii.  4. 
Reprisals  on  foreigners,  L  258. 
Republication  of  will,  ii.  879,  502. 
Repugnant  conditions,  ii.  156. 
Reputation,  L  184. 

injuries  to,  iii.  128. 
Requests,  court  of,  i.  281,  iii.  51. 

for  small  debto,  iii.  81. 
Rere-fiefs,  iL  57. 
Rescripts  of  the  emperor,  i.  59. 
Reacoue,  writ  of,  iii.  146. 
Rescue,  iii.  12,  170,  iv.  125, 181. 
Residence,  i.  890,  892. 
Retiduum  of  intestates'  eifecte,  ii.  514. 
Resignation,  L  882,  898. 
Resistance,  i.  251,  iv.  486,  440. 
Respite  of  jury,  iii.  854,  app.  10. 
Reapondeat  ouster,  iii.  808,  897,  iv.  888. 
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BeapondenHa,  ii.  458. 
Re^xnua  jmukntum,  i.  80. 
Bestitiitioii  in  blood,  fto.,  ir.  402. 
of  oonjagal  rights,  iii.  94 
stolen  goods,  It.  862. 
temporalities,  i.  880,  W.  421. 
writ  of,  iy.  188,  8G8. 
Restoration,  a.i>.  1660,  i.  210,  ir.  488. 
Restraining  statute,  L  87. 

of  leases,  ii.  820,  It.  482. 
Resulting  ose,  ii.  885. 
Retainer  of  debts,  ii.  511,  iii.  18. 
serrants  bj  another,  iii.  142. 
Retaliation,  It.  12. 
Retomo  habendo,  pUgii  de,  iii.  147. 

writ  de,  iii.  150,  418. 
Ita^ttxU,  iii.  296,  896. 
Return,  false  or  double,  1.  181. 
action  for,  iii.  Ill,  872. 
irreplevisable,  writ  ot,  iii.  150. 
of  writs,  iu.  278. 
form  of,  ii.  app.  14, 17, 19,  Iii.  app.  8,  5,  7, 
12,  18,  14,  15,  16,  17, 18, 19,  21,  25,  27. 
Retnm-daj  of  writs,  iiL  275. 
Returns  of  the  term,  iiL  277. 
ReTealed  law,  i.  42. 
Revenue  causes,  cognisance  of,  iiL  428. 
trial  of,  iT.  281. 
extraordinary.  L  807. 
ordinary,  i.  2ol. 
Rrrersal  of  attainder,  xt.  892. 

judgment,  iii.  411*,  app.  26,  It.  890. 
outlawry,  iiL  284,  It.  820,  892. 
Rerersion,  ii.  175. 
its  incidente,  U.  176. 
assignee,  entitled  to  what  nmediee,  IiL  158. 
RtnerUndi  ontmiw,  ii.  892. 
Meverter,  writ  of,  formed  on,  in,  iiL  192. 
RcTiew,  bill  of,  iii.  454. 

commisrion  of,  iii.  67.  % 

Reviling  church  ordinances.  It.  50. 
Reriyal  of  persons  hanged.  It.  406. 
ReyiTor,  bill  of,  iu.  448. 
RcTocation  of  devises,  ii.  876. 
uses,  ii.  885,  889,  app.  11. 
will,  iL  502. 
Revolution,  ▲.».  1688,  L  211,  iv.  440. 
Rewards  for  apprehending  oiTenders,  It.  294^ 
295. 
discovering  accomplices,  iv.  881. 
Ridings,  L  117. 
Right  close,  writ  of,  iL  99,  iii.  195. 

ucundum  eonmHudmem  maneriif  writ  of^  iiL 
195. 
di  ratumabOi  parU,  writ  of,  iiL  194. 
mere  writ  of,  iii.  198. 
of  advowBon,  writ  ot^  iiL  248,  250. 
dower,  writ  of,  iii.  188. 
possession,  ii.  196. 
property,  ii.  197. 
wanl,  writ  of,  iii.  141. 
patent,  writ  of,  iii.  195,  app.  1. 
petition  of,  i.  128,  tii.  256,  iv.  487. 
fma  dommut  remmt  cnHam,  writ  ct,  ifl.  195, 

app.  2,  8. 
mr  diMelaimer,  writ  o(  iiL  288. 
Rights,  i.  122. 
biU  of,  L  128,  iv.  440. 
of  persons,  i.  122. 
tilings,  ii.  1. 
nHnU  Iv.  125, 142, 146. 
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Riot-act,  iv.  142, 148,  441. 

Riotous  assemblies,  felonious,  iv.  14X 

Rivers,  annoyances  in,  iv.  167. 

banks  of,  destroying,  iv.  248,  245 

sluices  on,  destroying,  iv.  144. 

thefts  on  navigable,  iv.  288. 
Robbery,  iv.  241. 
Roberds-men,  iv.  245. 
Roguery,  incorrigible,  iv.  169 
Rogues,  ib. 

Romney-marsh,  laws  of,  iii.  78. 
Roots,  destroying  of,  iv.  246. 

stealing  of,  iv.  288. 
Rope-dancers,  iv.  167. 
Routs,  iv.  146. 
Royal  assent,  L  154,  184. 

family,  i.  219,  225. 
marriages  of,  L  226*.  iv.  117. 

fish,  L  228,  290. 

mines,  i.  295.  ^ 

Rule  of  court,  iiL  804,  app.  9. 
Rural  dean,  i.  888. 

deanery,  L  112. 
Ryder  to  a  bill,  L  188. 

Sabbath-breaking,  iv.  68. 
Saeculam,  iv.  241. 
Sacrament,  reviling  of,  Iv.  50. 
Saeramentum  diaetftontt,  iiL  842. 
Safe-conducts,  i.  259. 

violation  of,  iv.  "68. 
Saint  Martin  le  gramd^  court  of,  iiL  80l 
Saladine  tenth,  L  809. 
Sale,  U.  9,  446. 

of  distress,  iiL  14. 
Salt-duty,  i.  821. 
Salvage,  L  294,  ii.  458,  460. 
Sanction  of  laws,  i.  56. 
Sanctuary,  iv.  882,  865,  486. 
Sark,  island  of;  L  107. 
SaUMdaUo,  iu.  291. 

Satisfaction,  entry  of,  on  record,  IiL  421. 
Saxon  laws,  L  64,  iv.  410,  412. 
Scale  of  crimes  and  punishmests,  iv.  18i. 
Scandal  or  impertinence  in  bills  In  oq[iiitT,  V3L 

448. 
Seandalum  mi^futfifm,  L  402,  iiL  128. 
Schire-men,  i.  898. 
Schism,  iv.  52. 
Schoolmaster,  L  458,  iv.  64. 
Sciences  auziliaTy  to  the  study  of  tke  law.  L  8& 
Scire  fadat  against  bail,  iii.  416. 
in  detinue,  iiL  418. 
to  hear  errors,  iii.  app.  25. 
remove  a  usurper's  clerk,  iiL  848. 
repeal  letters-patent,  iii.  261. 
revive  a  Judgment,  iii.  421. 

jedj  iii.  app.  25. 
Scold,  common,  iv.  168. 
ScoUand,  L  95,  iv.  292,  805,  427. 
Scots,  or  assessments,  iii.  74. 

peers,  their  election,  L  168,  iv.  117. 
6<»ipture,  scoffing  at,  iv.  59. 
Scutage,  i.  810,  ii.  74. 
Se  drfendmdo,  homicide,  L  180,  iv.  188. 
Sea-banks,  destroying,  iv.  248,  246. 
Seal,  counterfeiting  the  king's,  iv.  88,  89. 

great,  U.  846,  847,  iU.  47. 

of  a  corporation,  i.  475. 

privy,  ii.  847. 
Sealing  of  deeds,  d.  806,  ^p.  8, 12, 18. 
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Seals,  their  antiquity,  IL  805. 
Sea-marks,  L  264. 

destroying,  i.  294. 
Seamen,  L  420. 
Seamen's  wages,  iiL  107. 

wills  or  powers,  connterfeiting,  ir.  248. 
Second  deliTerance,  writ  of,  iiL  160. 

surcharge,  writ  of,  iii.  289. 
Secondary  eonreyances,  ii.  824. 

use,  il  885. 
Secretaries  of  state,  i.  888. 
Seeta,  Ui.  295,  844. 

ad  molmdinum,  &c.,  writ  de,  iiL  285. 
JBeeunda  MuperaruratiofU,  writ  de,  iii.  289. 
Securities  for  money,  their  trae  oonstmction, 

iU.  489. 
Secarity  for  good  behaTionr,  ir.  251,  256. 
peace,  iy.  251,  254. 

of  person,  i.  129. 
Seduction  of  women-children.  It.  209,  212. 
Seisin,  ii.  209. 

for  an  instant,  ii.  181. 

liTcry  of,  iL  811,  app.  1. 

writ  of,  iiL  412,  ii.  859,  app.  19. 
Seising  of  heriots,  Ac.,  iii.  15. 
SeUeH  fudieei,  iiL  866. 
Self-defence,  iii.  8. 

homicide  in,  i.  180,  It.  188. 
Self-murder,  iT.  189. 
Semirplena  probation  iiL  870. 
Senatiu  eonsuUa,  i.  80,  86. 

deereta,  i.  86. 
Septennial  elections,  L  189,  440. 
Sequestration  in  chancery,  iii.  444. 

of  a  benefice,  iii.  418. 
Sexjeant,  ancient,  iii.  28. 

at  arms  in  chancery,  iiL  444. 
law,  L  24,  iii.  27. 

premier,  iii.  28. 
Sexjeanty,  grand,  iL  78. 

petit,  ii.  81. 
Serrants,  L  428. 

battery  of,  iiL  142. 

embessling  their  master's  goods,  !▼.  280,  281. 

firing  houses  by  negligence,  L  481,  !▼.  222. 

larceny  by,  It.  280. 

master  when  answerable  for,  L  429,  480,  481, 
iii.  154. 

retainer  of,  L  425. 

tax  on,  L  826. 
Serrioe,  feodal,  iL  54. 

heriot,  ti.  422. 
Session,  great,  of  Wales,  iiL  77. 

of  gaol-delivery,  ir,  app.  8. 
oyer  and  termmerj  ir.  app.  1. 
parliament,  L  186,  187. 

quarter.  It.  271,  274. 
Setoff,  iii.  804,  iv.  442. 
Settlement,  act  of,  i.  128,  217,  ir.  440. 
Settlements  of  the  poor,  L  862. 
ScTeral  fishery,  ii.  89. 
Sereralty,  estates  in,  iL  179. 
Sererance  of  jointure,  ii.  185. 
Sererity  of  punishment,  It.  16. 
Sewers,  commissiontrs  of,  iiL  78 
Sextons,  L  895. 
Sheep,  &c.,  stealing  or  killing  with  intent  to 

steal,  iT.  288. 
Shepway,  court  of,  iii.  79. 
Sheritr,  L  117,  889,  It.  292,  418,  427. 
Sheriff's  courts  in  London,  iii.  80. 


I  Sheriff's  toum.  It.  278,  411,  424. 
I  Shifting  use,  ii.  885. 
Shipmoney,  It.  487. 

Ships  in  distress,  plundering. them,  L  294,  h 
285,  288. 

maliciously  destroying,  i.  294,  It.  244 
Shire,  L  117. 

Shooting  at  another,  ir.  207. 
Shop-books,  iiL  868,  869. 
Shrubs,  destroying  of,  iT.  246. 

stealing  of,  it.  288. 
Shroud,  stealing  of,  ii.  429,  It.  285. 
Si  feeerit  te  teeurum,  ilL  274,  app.  7. 
Signet,  priyy,  ii.  347. 
Siffnifieavii,  writ  of,  iiL  102. 
Signing  of  deeds,  ii.  805,  app.  8,  12,  18 
Sign-manual,  ii.  847. 

forging  it.  It.  89. 
Similitude  of  handwriting,  iy.  858. 
Simony,  i.  888,  898,  u.  278,  It.  62. 
Simple  contract,  debt  by,  iL  465. 

larceny.  It.  229. 
Sine-cure,  i.  886. 
Single-bond,  ii.  840. 

combat,  It.  846. 

Toucher,  iL  app.  17. 
Sinking-fund,  L  882. 
Si  non  omnet,  iii.  59*. 
Six  clerks  in  chancery,  iii.  448. 
Sixpenny  deduction  from  pensions,  to.,  L  til. 
Slander,  iii.  128. 
SlaTcry,  i.  418,  428. 
Slayes,  i.  127. 
Sledge,  It.  92,  876. 
Sluices  on  riTors,  destroying.  It.  144. 
Small  debts,  courts  for,  iii.  81,  iT.  441. 

tithes,  i.  887. 
Smoke-farthings,  L  825. 
Smuggling,  L  817,  It.  154. 
Socage,  u.  79,  It.  419. 

f^ee  and  common,  iL  79. 

guardian  in,  L  461. 

Tillein,  ii.  98. 
Society,  its  nature,  i.  47. 
Sodomy,  It.  215. 

Sodor  and  Man,  bishopric  ot,  L  107,  118. 
Sokemans,  ii.  100. 
Soldiers,  i.  408. 

wandering.  It.  164.  ' 

Sole  corporations,  L  469. 
Solicitor,  iiL  26. 

general,  iiL  27. 
Son  auatdt  demetne,  iii.  120,  806. 
Sophia,  princess,  heirs  of  her  body,  t.  217. 
Sorcery,  It.  60. 
SoTereignty,  L  49. 

of  the  king,  L  241. 
Soul-scot,  ii.  426. 

South-Sea  Company,  misbehariour  of  its  ollioeie, 
iT.  284. 

ftind,  L  881. 
Speaker  of  each  house  of  parliament,  L  181. 
Speaking  with  prosecutor.  It.  868. 
Special  administration,  iL  506. 

baU,  iu.  287,  app.  19. 

bailiff,  L  845. 

bastardy,  i.  454. 

case,  iiL  878. 

demurrer,  iiL  815. 

imparlance,  iii.  801. 

Jury,  iiL  857. 
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dipecial  matter  in  eridenoe,  uL  806. 

occupant,  ii.  259. 

plea,  iii.  806. 

property,  ii.  8^1, 

session,  iy.  272. 

statute,  i.  86. 

tail,  ii.  118. 

Terdict,  iii.  877,  It.  881. 

warrant,  It.  291. 
Bpecialtj,  debt  by,  it  465,  iii.  156. 
Specific  legacies,  ii.  512. 

relief  in  eqaity,  iii.  488. 
Spiriting  away  men  and  children,  ir.  219. 
Spiritual  corporations,  i.  470. 

court,  iii.  61. 
dpiritualities,  guardian  of,  L  880. 
Spoliation,  iii.  90. 
Sjxmsio  judicialitf  iii.  452. 
Springing  uses,  ii.  884. 
Squibs,  iT.  168. 
Stabbing,  It.  198. 
Stage-plays,  iv.  167. 
Stake  driven  through  the  body,  ir.  190. 
Stamp- duties,  i.  824. 

Stamping  of  deeds,  ii.  297»  app.  8, 12,  18. 
Stamps,  forging  of,  !▼.  248. 
Standard  of  coin,  I  278. 

weights  and  measures,  i.  274,  275,  It.  275. 
Stannary  courts,  iii.  79. 
Staple  commodities,  i.  315. 
Starchamber,  court  of,  i.  281,  iii.  445,  It.  266, 

810,  429,  488,  487. 
Starrs,  ii.  842,  It.  266. 
Stated  damages,  iii.  485. 
Statham,  1.  72. 
Statute,  i.  85. 

guardian  by,  i.  462. 

merchant,  ii.  160,  It.  426. 

rolls,  i.  182. 

staple,  ii.  160,  It.  428. 
recognizance  in  nature  of,  ii.  160,  842,  iT. 
481. 
Statutes  of  a  corporation,  i.  475. 
Staundforde,  i.  72. 
Stealing  an  heiress,  ir.  208. 
Sterling,  i.  278. 
Steward,  i.  427. 

lord  high,  iii.  88. 
his  court,  iv.  261. 
in  parliament,  It.  260,  268. 
of  the  university,  his  court,  It.  277. 

ef  the  household,  iii.  88, 
his  court,  iii.  76,  iv.  276. 
Stint,  common  without,  ii.  84,  Iii.  289. 
StiptUaHoj  iii.  291. 

Stipulation  in  the  admiralty  court,  iii.  108. 
8tirpe$,  distribution  per,  ii.  617 

succession  in,  ii.  217. 
Stocks  for  punishment,  iy.  877. 

of  descent,  male  and  female,  ii.  284. 
Stolen  goods,  receiving,  &o.,  iv.  182,  288. 

marriages,  iv.  209. 
Stoppage,  ill.  805. 

Stores,  embezzling  the  king's,  ir.  101. 
Strangers  to  a  fine,  ii.  856. 
Striking  in  the  king's  palace  or  courts  of  justice, 

iy.  126,  276. 
Study  of  the  law,  its  discouragements,  i.  81. 
uses,  i.  6. 
restrained  in  London,  1.  24. 
why  neglected  in  the  uniyerdties,  1. 16. 
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Stultifying  one's  self,  ii.  291. 
Subjection,  civil,  iv.  28. 
Subinfeudation,  ii.  91. 
Subornation  of  perjury,  iv.  187. 
Subpoma  ad  tut^andum,  iii.  860. 

ducet  tecum,  iii.  882. 

in  equity,  iii.  446. 
its  original,  iii.  52. 
Subscription  of  witnesses,  iii.  8781 
Subscriptions,  unlawful,  iv.  117. 
Subsequent  conditions,  ii.  154. 

evidence,  iiL  404,  464,  465. 
Subsidies,  ecclesiastical,  i.  811. 

lay,  i.  806,  810,  iv.  428. 

on  exports  abd  imports,  i.  816. 
Subtraction  of  conjugal  rights,  iiL  94. 
legacies,  iii.  98. 
rents  and  services,  iii.  280. 
tithes,  iiL  88,  102. 
Succession  ab  intestato,  ii.  616. 

to  goods  and  chattels,  ii.  480. 
the  crown,  i.  197,  iv.  440. 
Suffrance,  estate  at,  ii.  150. 
Suffraj^e,  who  entitled  to,  i.  171. 
Suggestion  for  prohibition,  iiL  118. 

prosecution  by,  iv.  809. 
Suicide,  iv.  189. 
Suit  and  service,  ii.  64. 

at  law,  iii.  116. 

in  equity,  iii.  442. 

or  witnesses,  iii.  295,  ii.  app.  17. 
Summary  convictions,  iv.  280. 
Summoners,  iii.  279,  iL  app.  14,  17,  ilL  app.  1^ 

18. 
Summons,  iii.  279,  app.  5. 

before  conviction,  iv.  282. 

to  parliament,  L  149,  160. 
Sumptuary  laws,  iv.  170. 
Sunday  no  juridical  day,  iii.  278,  290. 
Superiedeas,  writ  of,  L  868-. 
Superseding  commissions  of  bankrupt,  ii. 
Superstitious  uses,  information  of,  iiL  4e28. 
Supplemental  bill  in  equity,  iii.  448. 
Suppletory  oath,  iiL  870. 
SiqfpUcavit,  iv.  268. 
Supplies,  i.  808. 
Supremacy,  iv.  480. 

oath  of,  i.  868. 
refusing  it,  iv.  115. 
Supreme  magistrates,  1.  146. 

power,  i.  49,  146. 
Surcharge  of  common,  iii.  287. 
Surplus  of  intestates'  effects,  iL  514. 
Snr-rebutter,  iii.  810. 
Sur-rejoinder,  ib. 
Surrender,  deed  of,  ii.  826. 

of  bankrupt,  ii.  481. 
copyholds,  ii.  866,  868. 
Surveyor  of  highways,  L  857. 
Survivorship,  ii.  188,  app.  7. 

of  things  personal,  iL  899. 
Suspension  of  habeas  corput  act,  i  186t. 
Sw  per  coll.,  iv.  408. 
Swans,  stealing  of,  ii.  894,  it.  266. 
Swearing,  profane,  iv.  69. 

the  peace,  iv.  266. 
Sweinmote,  court  of,  iiL  73b 
Sycophants,  iv.  286*. 
Syngrapha,  iL  296 
Synods,  L  279. 


I 


DTDEX 


Tail  after  possibility  of  issae  extinot^  ii.  124. 

female,  ii.  114. 

general,  ii.  118,  app.  6. 

male,  ii.  114. 

special,  ii.  118. 

teaaijt  in,  ii.  112. 
Taking,  felonioas.  It.  280,  282. 

unlawful,  iii.  145. 
Tale,  or  count,  iii.  298. 
TcUet  df  eircuffutantibu8,  iii.  865,  app.  14»  It.  854. 

writ  of.  iu.  864. 
TcUiania  Uz^  ir.  12. 
Talliage,  i.  811,  iT.  419,  426. 
Tariff,  i.  ul8. 

Taxation  by  the  house  of  commons,  L  168. 
Taxes,  i.  140,  808,  It.  426,  489. 

their  annual  amount,  L  827,  888. 
Tailor,  common,  action  against,  iii.  165. 
Technical  words  in  indictments.  It.  806. 
Temporalities  of  bishops,  their  custody,  i.  282, 
!▼.  421. 
restitution,  i.  880,  It.  421. 
Tenant,  ii.  59. 

to  the  pracipe,  ii.  859,  862. 
Tender  of  amends,  iii.  16. 
issue,  iii.  818. 
money,  i.  277,  iii.  808. 
oaths,  i.  868,  iv.  124. 

plea  of,  iii.  808. 
Tenement,  ii.  16,  59. 

entailable,  ii.  118. 
Tenemental  lands,  ii.  90. 
Tenendum  of  a  deed,  ii.  298,  app.  1. 
Tenths,  ecclesiastical,  1.  284,  ir.  107. 
»     temporal,  i.  809. 
Tenure,  disturbance  of,  iii.  242. 
Tenures,  ancient,  ii.  59. 

modern,  ii.  78. 
Term  in  law,  essoign-day  of,  ilL  278. 
first  day  of,  iii.  277. 
original  of,  iii.  275. 
returns  of,  iii.  277. 

of  years,  ii.  148,  app.  8,  6,  iv.  480. 
Terminum  qui  prmUriU,  writ  of  entry  ad,  ilL  176, 

188. 
Termor,  ii.  142. 
Terre-imant,  ii.  91,  828. 
Test  act.  It.  59,  489. 

Testament,  U.  11, 12,  878,  489,  499,  .t.  424,  480. 
Testamentary  causes,  iii.  95. 

guardian,  i.  462,  ii.  88. 

jurisdiction  in  equity,  iii.  487. 
spiritual  courts,  iii.  97,  iv.  421. 
Testamento  armexo^  administration  eum,  IL  504. 
TesUUum  capias,  iii.  288,  app.  14. 
Teste  of  writs,  i.  179,  iii.  274,  append,  passim. 
Testes,  proof  of  will  per,  ii.  508. 

trial  per,  iii.  886. 
Theft,  It.  229. 

its  punishment,  ir.  286*,  420. 
Thef^bote,  It.  188,  868. 
Theodosian  code,  i.  81. 
Things  personal,  iL  884. 

reiJ,  ii.  16. 

right  of,  ii.  1. 
Threatening  letters,  It.  187, 144. 
Threats,  iii  120. 

of  acousatioii  to  extort  money,  iv.  187. 
Timber,  ii.  281. 

trees,  stealing.  It.  288. 
destroying,  ir.  246. 
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Tippling,  iv.  64. 
Tithes,  i.  888,  u.  24. 

cognizable  in  equity,  iii.  487. 

of  forest  land,  iiL  48. 

original  distribution  of,  i.  884. 

subtraction  of,  iii.  88,  102. 
Tithing,  i.  115.  iv.  411. 
Tithingman,  i.  115,  856. 
Title  of  acts  of  parliament,  i.  188. 

to  lands,  ii.  195. 

pretended,  selling  or  buying,  It.  186. 
the  crown,  i.  190. 
things  personal,  ii.  400. 
Toleration,  It.  52,  58,  440 
Toltf  writ  of,  iii.  84,  195,  app.  1. 
Tongue,  cutting  out  or  disabling,  iy.  206,  207 
Tonnage,  i.  816,  iv.  487. 
Tonsura  cleriealia,  iy.  867. 
T<Mrts,  actions  on,  iii.  117. 
Torture,  i.  188,  iy.  825. 
Tourn  of  the  sheriff,  iy.  278,  411,  424. 
Tout  temps  prist,  iii.  808. 
Town,  i.  115. 

Trade,  its  progress  in  Bngland,  ir.  419,  424^ 
428,  481,  488,  489. 

offences  against,  iy.  154. 

offensiye,  iy.  167. 

unlawful  exercise  of,  L  427,  iy.  159*. 
Tradesmen,  i.  407. 

actions  against,  iii.  165. 
Traitors,  ii.  499,  iy.  75. 
Transitory  actions,  iii.  294. 
Transportation,  i.  187,  iy.  871,  877,  401.  . 

returning  from,  iy.  182,  871. 
Trayerse  of  indictment,  iy.  851. 
offices,  iii.  260. 
plea,  iii.  818. 
Treason,  appeal  of,  iy.  814. 

high,  iy.  75,  428. 

misprision  of,  iy.  120. 

petit,  iy.  75,  208. 

trials  in,  iy.  851,  440. 
Treasurer,  lord  high,  iii.  88,  45,  56. 

killing  him,  iy.  84. 
Treasure-troye,  i.  295. 

concealment  of,  i.  297,  ir.  121. 
Treaties,  leagues,  and  aUianoes,  i.  257. 
Trebucket,  iy.  168. 
Trees,  destroying,  iy.  245,  246. 

stealing,  iy.  283. 
TresayU,  iii.  186. 
Trespass,  costs  in,  iii.  401. 

or  lands,  iii.  208,  209. 
t&o  wav'*.  action  of,  iii.  52,  122. 

vi  et  armis,  aoUon  of,  iii.  120,  121, 128. 
Trespassers,  ah  initio,  iii.  15. 
Trial,  iii.  880,  iy.  842,  411. 

new,  ui.  887,  iy.  861,  488. 
Triennial  elections,  i.  189,  iy.  440. 

parliaments,  i.  158,  iy.  487,  440. 
Trinity,  denial  of,  iy.  49. 
TVinoda  neeessiUu,  i.  268,  857.  it  102. 
Triors,  lords,  iy.  262,  268 

of  jurors,  iii.  868. 
Tnplicatio,  iii.  810. 
Trithing,  i.  117. 
Triyerbial  days,  iii.  425. 
Troyer  and  conyendon,  action  of,  iii  152,  if 

868. 
Truce,  breakers  of^  iy.  69. 

oonsenratorsy  ib. 
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Traets,  il.  886,  app.  5,  6. 

where  cognizable,  iii.  481,  489. 
Tub-man,  in  the  exchequer,  iii.  28. 
Tumultuous  petitioning,  i.  148,  ir.  147. 
Turbary,  common  of,  ii.  84. 
Turnips,  stealing,  ir.  288. 
Turnpikes,  destroying  of,  it.  144. 
Tutor,  i.  806,  458,  460. 
Twelve  tables,  laws  of,  i.  80. 
Two  witnesses,   when  necessary,  iii.  870,  It. 

86&. 
Tyranny,  i.  126,  188. 

Ubiquity  of  the  king,  i  270. 
Udal  right,  ii.  46. 
Umpire,  iii.  16. 

Unanimity  of  juries,  iii.  876,  ir.  414. 
Uncertainty  of  the  law,  iii  826. 
Uneore  prist,  iii.  808. 
Undersheriff,  i.  846. 
Underwood,  steafing.  It.  288. 
Union,  articles  of,  i.  96. 

of  Great  Britain,  i.  96,  It.  427,  440. 
Unities  of  joint  estates,  iL  180. 
UhiversitateMj  L  469. 
University,  i.  471. 

burgesses  of,  i.  174. 

chancellor  of,  his  oertifloato,  iii.  886* 

courts  of,  iii.  88,  iv.  277. 

right  of;  to  popish  advowsona,  iii.  261.    . 

study  of  the  law  in,  i.  26. 
Unknown  persons,  Uuroeny  firom,  It.  286*,  869. 
Uses,  ii.  187,  271,  827,  iU.  62,  iv.  426,  429,  480. 

coTenant  to  stand  seised  ta,  ii.  888. 

deeds  to  lead  or  dedare,  iL  889,  868,  app.  9, 
10. 

statute  of,  it  882,  iT.  480. 
Usurpation  of  advowson,  iii.  242. 
franchises  or  offices,  iii.  262. 
Utura  maritima,  ii.  468. 
Usury,  ii.  454,  iv.  116,  168. 
(TiU8  fruetus,  ii.  827. 
merinus  JraUr,  ii.  282. 
Uttering  false  money,  iv.  80,  99. 

Vacancy  of  the  throae,  i.  212,  214» 
Yacarius,  Boger,  i.  18. 
Vacating  records,  iv.  128. 
Vacations,  iii.  276. 
Vadium  mortuum,  iL  157. 

mvtfiR,  ib. 
Vagabonds,  ir.  169. 
Vagrants,  ib. 

harbouring  them»  ib. 
Valor  btH^/Morumy  i.  286. 

maritaffH,  ii.  70,  88.  < 

Valuable  consideration,  li.  297* 
Valvasors,  i.  408. 
Vassal,  ii.  68. 
Venary,  beasts  of,  iL  416. 
Venire  faeioi,  writ  of,  iii.  862,  app.  6,  10,  !▼. 

818,  851,  app.  8. 
Ventre  tnapidendo,  writ  d$,  1.  466. 

ea  mere,  children  in,  i.  180. 
Venue,  Ui.  294. 

when  changed,  iii.  294,  884. 
Verberation,  iii.  120. 
Verderors,  iii.  71,  72- 
Verdict,  iiL  877,  app.  6,  11,  iy.  860,  app.  8,  4,  6. 

false,  Ul.  402,  iv.  140. 
S  «ge  of  the  court,  iii.  76,  iy.  276. 
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Vert,  Tenison,  and  corert,  ii^JurlM  to^  liL  71 
Vested  legacy,  ii.  618. 

remainder,  ii.  168. 
Vetitum  namtum,  iii.  149. 
Vicar,  i.  887. 

Vicarages,  when  established,  i.  887,  iv.  428 
Vicarial  tithes,  i.  887. 
Vice -admiralty  courts,  iii.  69. 
Vicinage,  common  because  of,  iL  88 
Vieinelo,  jur^  de,  iii.  859,  885. 
Vicontiel  writs,  iii.  288. 
Vidames,  i.  408. 
View  by  jurors,  iii.  299,  86& 

of  frankpledge,  iv.  278L 
ViU,  L  115. 
Villein,  iL  92,  iv.  420. 

in  gross,  ii.  98. 

regardant,  ib. 

services,  ii.  61. 

socage,  iL  61,  98. 
Villenage,  iL  89,  92. 

privil^ed,  ii.  98. 

pure,  ii.  61,  90. 
Villenous  judgment,  iv.  186. 
Vinculo  matrimonii,  divoroe  a,  iu.  94. 
Viner,  Mr.,  his  institution,  L  27. 
Violating  the  queen,  &c.,  L  224,  ir.  81. 
Violent  presumption,  iii.  871. 
Virge,  tenant  by,  ii.  148. 
Virgin  Mary,  a  civilian  and  eanonist,  L  21. 
Viscount,  i.  898. 

Visitation-books  of  heralds  iiL  105 
Visitor,  i.  480. 

of  civil  corporatioasy  ih» 
colleges,  i.  482. 
hospitals,  ib. 
Ftfia,  iii.  294,  iv.  860. 
Vwo  v<idio,  estate  m,  iL  167. 
Voir  dire,  oath  of,  UL  882. 
Voluntary  escape,  iiL  416,  iv.  180 

Jurisdiction,  iii.  66. 

manslaughter,  iv.  191. 

oaths,  iv.  187. 

waste,  ii.  281. 
Vouchee,  in  recoveries,  iL  868,  app.  18. 
Voucher,  iiL  800. 

in  recoveries,  ii.  868,  app.  18w 
Vulfforit  jnirffatio,  iv.  842. 

Wager  of  battel,  iii.  887,  889,  app.  8,  It.  %n 
418,  422,  424. 
law,  iii.  841,  iv.  414,  424. 
Wagering  policies,  ii.  460. 
WagiDS  of  members  of  parliament^  L  174 

servants,  L  428. 
Waift,  L  297. 
Wainage,  iv.  879. 
Wales,  L  98,  iv.  427,  481. 
courts  of,  iii.  77. 
part  of  Englapd,  L  94. 
prince  of,  i.  226. 
compassing  and  imaglaing  bis  death,  L  2Sfi^ 
iv.  76. 
princess  of,  i.  226. 
violating  her,  L  226,  iv.  81. 
Wandering  soldieis  aa4  mariners,  It.  164, 
Want,  iv.  81. 
Wapentakes,  i.  116 

War  and  peace,  right  of  maklcg,  L  287. 
articles  nt,  1.  415. 
levying  against  the  king,  iv.  81. 
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Ward  bj  constables,  &c.,  i.  866,  ir.  292,  i2d. 
Wards  and  liyeries,  court  of,  iiL  258. 
Wardship  in  chivalry,  iL  67,  It.  418,  420,  421. 
copyholds,  il.  97. 
socage,  ii.  87. 
Warrant,  i.  187,  W.  290. 

of  attorney,  to  confess  judgment,  iiL  897. 
Warrantia  ehartst,  iii.  800. 
Warranty  of  chattels  personal,  ii.  451. 
goods  sold,  iii  166. 
lands,  ii.  800,  app.  1,  15,  18. 
Warren,  beasts  and  fowls  of,  ii.  88. 

robbery  of,  ir.  286. 
in  disguise.  It.  144. 
Waste,  ii.  281,  iii.  228. 

how  prcTcnted  in  equity,  iii  488. 

impeachment  of,  ii.  288. 

lands,  ii.  14,  90. 

writ  of,  iu.  227. 
Watch,  i  856,  ir.  292,  426. 
Water,  ii.  14,  18. 

Watermen  oyerloading  their  boats,  ir.  192. 
Water-ordeal,  It.  842. 
Ways,  ii.  85. 

and  means,  committee  of,  i.  808. 

disturbance  of,  iii.  241. 
Weights  and  measures,  i  274,  It.  275,  424. 

false,  It.  169. 
Weregild,  it.  188,  818,  418. 
Wells,  property  in,  ii.  5. 
Wtit'Saxon-lage^  i  66,  It.  412. 
Whales,  property  o(^  i  228. 
Wharfs,  i.  264. 
Whipping,  iY.  872,  877. 
White  rents,  ii.  48. 
Whole  blood,  ii.  227. 
Widow's  chamber,  ii  518. 
Wife,  i  488. 

battery  of,  iii  140. 
Will,  defect  of.  It.  20. 

estates  at,  ii  145. 

of  the  lord,  ii  96,  147. 

yioious.  It.  21. 
Wills  and  testaments,  ii  11,  12,  878,  489,  499, 

ir.  424,  480. 
Winchester  measure,  1.  274. 
Window-tax,  i  825. 
Wine,  adulteration  of,  It.  162. 

licenses,  i  2S9. 
Witchcraft,  ir.  60,  486. 
Withdrawing  from  allegiance,  It.  87. 
Withmam,  \x  129,  149,  418. 


Witnesses,  iii  869. 

for  prisqners,  iy.  869,  441. 

tampering  with,  iy.  126. 

their  expenses,  iii.  869,  iy.  862. 

to  deeds,  ii.  807. 
wills,  ii.  601. 

trial  by,  iu.  886. 

two,  where  necessary,  iii.  870,  iy.  856. 
Wittena-ffemote,  i  148,  iy.  412. 
Women,  appeals  by,  iy.  424. 

children,  stealing  or  seduction  of,  iy.  209L 

guilty  of  clergyable  felonies,  iy.  869. 

jury  of,  iii  862,  iy.  896. 
Woodmote,  court  of,  iii.  71. 
Wood-stealing,  iy.  238. 
Wool,  &c.,  transporting,  iy.  154,  428. 
Words,  action  for,  iii.  128. 

costs  in  actions  for,  iii.  40L 

treasonable,  iy.  79. 
Work-house,  iy.  870. 
Worthiest  of  blood,  ii.  218. 
Wounding,  iii  121,  iy.  216. 
Wreck,  i  291,  u.  14,  iii  106,  iy.  285. 
Writ,  iii.  272. 

close,  ii.  846. 

of  election  to  parliament,  i  178. 
peerage,  i  400. 

patent,  ii.  846. 
Writs,  forms  of,  iii.  51, 188,  278,  iy.  427. 
Writing  of  a  deed,  ii  297. 

treason  by,  iy.  80. 
Writings,  stealing  of,  iy.  284. 
Written  conyeyances,  ii.  297. 

eyidence,  iii  867. 
Wrongs,  i  122. 

private,  iii.  2. 

public,  iy.  1. 

Tear,  ii  140. 
and  day,  in  appeals  of  death,  Iy.  815  88t 

continual  claim,  iii  175. 

copyhold  forfeiture,  ii.  284. 

estrays,  i  298. 

fines,  ii  864. 

murder,  iy.  197,  806. 

wrecks,  i  292. 
day  and  waste,  ii  252,  iy.  886. 
Tear-books,  i  72. 
Tears,  estates  for,  ii.  140. 
Teomen,  i  406. 
Tork,  custom  of  the  proyinoe  ot,  ii  51& 
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